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Chakona 38 169 | 299 | Velusami Naicker v. Bomtnachi 
996 | Imam Bee v. Molla Khasim Sahib 37 889 | Naicker 1 219 
228 | Kaliyammal v.  Kolandavela 304 | Venkata Chetty v. Aiyanna Goun- 
| Gounder 38 188 den 36 817 
234 | Venkata Reddi v. Yellappa Chetty 38 107 | 323 | Swaminatha Aiyar v. Sriniv asa 
237 | Public Prosecutor v, Markondc- Aiyar ‘| 38 172 
yalu .. | 37 521 | 327 | Anipe Palladu, In re, a | 36 847 
242 | Arjuna Reddi v, Venkatachala 330 | Kathiri Kutti Musaliar v. Chek 
Asari n. | 32 611 Kutti Musaliar 39 425 
246 | Mangamma v. Sathiraju 37 681 | 334 | Muthusami Iyer v. Kalyani Ammal | 38 223 
260 Kannusami Thanjirayan v. Muthu- .889 | Gopala Menon v. Narayana Kurup | 40 70 
le ‘sami Pillai © | 3B 194] 341 | Muthaya Pillai v. Tinnevelly South 
255 | Sivaramayya v. Bhujanga Rao ... | 37 773 Indian Bank 37 230 
. 259 |,Dharnu Shesti v. Dejamma 38 292] 342 | Keymer v. Viswantbam Reddi 38 683 
261 | Subba Naick v. Rama Aiyar 37 892] 346 | Pankajammal v. Secretary of 
be State ` | 40 516 
(1917) MADRAS WEEKLY NOTES, ror Janvary-Fepruary, 1917, 
1 | Anipe Pelladu v. Emperor 36 847 89 , Sivakolundu Pillai v. Generally 
3 | Kupponni v. Parasu Patter ...| 39 167 . Iyer S7 964 
5 | Kannuswami Thanjirayan v, 91 | Krishnayya Chettiar v. Padmana. 
Muthusami Pillai | 38 194 . |. bhan Chettiar 37 792 
| | Pattaya v. Kotiah : «| 37 918 98 | Abdul Karim v, Thambuswami | 
“9 | Athan Kutti v. Sutarjanom 37 756 | - . Pillai 37 673 
14 | Mookkan v. Naga Pillai 38 213 94 | Ram Narayan Singh v. Adhindra 
16 | Sindigi Lingappa v. Sindigi Sidda Nath Mukerji t38 932 
Basappa : 38 164] 98 | Mahammad Meeran Bibi v. Shiek 6 
20 ‘Pichu Vadhiar v. Secretary of Mahamad Rowther 37 879 
' -State 38 986] 100 | Chatrapat Singh Dugar v. Kharag 
25 | Secretary of State v. Manikya Singh Lachmiram 39 788 
Bahadur .. | 38 379| 103 | Mohamad Maraikkar v Otticial 
30 | Venkata Row v. Tuljaram Row ... | 38 270 Receiver, Tinnevelly y 525 
40 | Bhuvaragha Iyengar v., Natesa 104 | Seshagiri v. Sankayya Setti 36 1001 
Iyer 37 768| 105 | Secretary of State v. Sengammal 838 
44 | Chidambaram Chettiar v. Krishna 106 | Parukutty v, Kelappan Nair EH 818 
Vathiyar .. | 37 836| 111 | Chinnaswamy v. Venkatarama 
50 k Diwakar v. Chandanlal 39 6 Krishnayya 37 778 
55 | Venkata Chetty v. Aiyanna Goun- 112 | Vonkati Rama Reddi v. Rama 
den 36 817 Reddi o] 38 707 
40 | Subbaya Nadan v. Aiyavoo Reddi | 37 977{ 117 Maung Shwe Goh v. Maung Im” | 38 938 
73 |.Wuthrick v. David .. | 37 957] 121 | Ramaswamy Jyer v. Gnanamani 
76 | Sivaramayya v. Bhujanga Rao ... | 37 7738 Nachiar . | 37 984 
78 | Namasivayam Pillai v. Kuthala- 130 | Emperor v, Karri Venkanna 
lingam Pillai 38 5840 Patrudu. 36 483 
83 “Arunicipal Corporation of Bombay 139 | Yellampalle Vonkatappa v. Matam 
w. Great Indian Peninsula Rail- Nanjappa 5 594 
way Company 38 923] 141 | Ramanathan Chetty v. Somasuñ- 
86 | Nadiabba v. Margasahaya Chetty 36 843 dara Chettiar 7 897 
88 JuBwaminatha Vallala Thevan y. 141 | Narayanan Nadan v. Palaniappa 
" Darmalinga Chettiar « 37 825 Nadan ias 7 495 
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143 | Mygapula Ganganna v. Venkata | 162 | Mahomed akan Arifin v. Yeoh 
Vijaya Gopalaraju Garu f 26 Ooi Gar. 39 401 
148 | Thakkaiyakkal Shaik Aptal Shaha 166 Ree te A AN Pillai v. Pala- 
- Valiya Thangal v. Moyan  .. | 39 371 malai Pillai 39 405 
149 | Balabhadra Patro v. Khetra Doss | 37 168 f 171 | Adikesavan Naidu v. Gurunatha 
150 | Palanieppa Chetty v. Palaniappa $ Chetti a | 39 358 
Chetty 36 787| 180 | Ramanadan Cheitiar v. Vava 
155 | Thonikadavath Awalla v. Ammian Levvat Marakayar -39 236 
Mannil Kuttiali 36 471} 185 | Cheria Pangi Achan v. Unnalachan | 38 513 
156 | Sikandar Rowther v. Ghouse 193 | Sripat Singh Dugar v. Maharajah 
Mohidin Marakayar . | 38 346 . ‘Tagore 39 252 
4 195 | Rayarappa Atioti v. Kelappa Kurup! 39 741 
| 
13 NAGPUR LAW REPORTS, ror JANUARY-FEBRUARY, 1917. 
1 | Jaswantsingh v. Musammat Jasoda | 38 686 19 | Musammat Kesar v. Musammat 
11 | Bhiwaji v. Tukaram 39 15 ‘| Munna. 39 50 
13 | Shankar v. Musammat Manni 39 299 25 | Radhikadas v, Harmohanilal 39 64 
16 | Parsoo v. Munnalal 39 21 30 | Musammat Hafizan v. Rahman- 
18 | Firm of Ganeshdas Bhiwaraj v. khan ` ~ 39 58 
Suryabhan 39 46! 382] Tarachand v, Musammat Jauki , ry | 388 833 
i 
20 OUDH CASES, ror January-Fesrvary, 1917, 
1 | Deo Narain Singh v. Lal Harihar Narain Singh -v. Deputy Commis- 
Saran Singh ês 8 821 sioner, Partabgarh 38 511 
4 | Ram Shankar v. King-Emperor .. 39 334 83 | Sheo Dayal v. Raja Mohammad 
8 | Raja Mohammad Abul Hasan Khau Abul Hasan Khan 38 671 
v. Prag 814 37 | Bhagwan Singh v. Lala Bisheshar 
13 | Musammat Kubra Bibi v. Khudaija Nath 38 677 
Bibi 582 41 | Musammat Lal Bibi v, Masum Ali 
18 | Ajhudhia Prasad y. Jagannath Khan « 19898 794 
Bakhsh Singh 38 605} 49 | Lachhman Das v. Rajjan Lal 38 800 
“26 | Bikrumajit Singh v. Raj Raghubar 61 | Bharat v. King-Emperor 38: 764 
Singh 8 610 
A 4 OUDH LAW JOURNAL, ror JANGARY-FEBRUARY, 1917, 
1 | Baja Debi Bakhsh Singh v. Shadi 88 | Ram Shankar v. King-Emperor.. | 39 334 
Lal | 33 68) 92 | Ifusammat Sughar Kunwar v, Bita- 
4 | Chandrika Bakhsh Singh v. Raja pat Ram 39 185 
Indra Bikram Singh a. | 35 958 97 | Raja Bhagwan Bakhsh Singh v. 
8 | Murtaza Husain Khan v. Moham- -i Sardar Singh 39 147 
mad Yasin Ali Khan 36 299) 101 | Thakur Ram Sahu v. Gauri Shan- 
22 | Mirza Sadik Husain Khan v, kar 39 153 
Nawab Syed Hashim Ali Khan | 36 104] 104 | Pandit Badri Bishal v. Musammat 
49 | Bisheshar Dayal v. Hira Lal . | 36 941 Batasha 39 162 
64 | Ajudhia Estate v. Bhagwan Din- 105 | Lachhmi Narain v. Special Manager, 
Singh . 38 160 Court of Wards, Nimgaon Estate | 39 451 
65 | Kesho v. Sitlu ». | 39 274| 106 | Henry Thomas Victor v. Muham- 
68 | Sri Thakur Raghunath Ji v. mad Gul Khan 39 453 
Ram Ratan 39 133 | 108 | Ali Mirza Beg v. Hasan Raza Khan! 39 456 
41 | Musammat Nazir Bibi v. Daya 112 | Musammat Gilli v. Hira Lal we | 20 674 
Shankar 39 340} 113 | Maheghar v. Brij Mohan 39 719 
973 | Sri Krishna v. Lakhpat .. | 39 287 | 115n| Sheoratan Singh v, Rohan Singh... 39 715 
75 | Musammat Ilaicha Kunwar v. J: ang 118 | Akbar Khan y. Kale Khan 39 437 
Bahadur Singh .. | 39 248 | 122] Bans Gopal v. Shahzada Basdeo 
80 | Beni v. King-Emperor 40 689 Singh we | 39 428 
82 | Musammat Batasha v. King- Em- 124 | Brij Mohan Singh v. Ram Milan f 
peror «| 39 480 Singh w | 39 433 
83 | Kallu v., King-Emperor 39 296 = 





viii oar, INDIAN CASES. mn 
* e 
2 PATNA LAW JOURNAL, ror January-Fesr vary, 1917. 
1 | Sukhdeo Singh v. District Magis- 80 | Guja Majhi v. King-Emperor . | 38 1005 
trate .of Muzaffarpur 38 754| 83| Doma Sahu v. King-Emperor ... | 38 1007 
5 | Surajmal v, Sarjoog Prasad Singh 38 540 86 | Hamidul Haque v. Sheikh Atait 
8 | Mobarak Hussain v. Syed Shah Husain 37 513 
Hamid Hussain a | 38 513 91 | Manik Ram Ahir v. King- Emperor 38 964 
18 | Deokinandan Singh v. Rajah 97 | Mahadeo Rai v. Maharajalı Kesho 
Dhakeswar Prasad Narain Pershad Singh Bahadur «| 37 909 
4 Singh 38 616} 101 | Hemraj Champa Lall v, Ram- 
15 | Dehu Ghunya v. Srimati Bavabi- kishen Ram 38 369 
hira Debi .. | 38 543| 108 | Hakim Khalil Ahmad v. Malik 
T8 | Judagi Raut v. Emperor 38 744 Israfi 37 302 
21 | Bachan Singh v. Emperor ; 37 410 | 118 | Iswari Prasad Singh v. Farkat |. 
24 | Baluk Chand Lal v. Nathuni Husain 39 63 
Singh | 38 86] 116 | Afesammat Kaniz Zohra v. Boodi 
84 | Bijoo Singh v. King-Emperor 38 328 Sahn . 39 89 
86 | Leakut Husain, In re 37 492] 118 | Jagernath Singh v. Musammat 
40 | Sheikh Kasim Aliv, Sheikh Ahmad i Mohra Kuvar 39 76 
Ali 38 808 | 124 | Brij Behari Singh v. Sheo Shankar 
42 | Musammat Naina Koer v. Gobar- Jha . | 39 85 
dhan Singh 37 4241 130| Munshi Raghunath Singh v. 
46 | Gopi Biswal v. Ram Chandra Hazari Sahu 37 872 
Sahu 38 667| 136 | Shyam Lal Singh v. Raja Bijay N, 
48 | Maharajah Kesho Prasad Singh Kunda Bahadur 39 36 
Bahadur v. Jirdhan Ojha .. | 38 670] 147 | Raja Birabar Narayan Chandra 
61 | MatukdhariSinghv. Ramdas Singh | 38 214 Dhir Narendra v. Collector of 
65 | Raja Brajasnnder Deb v, Sarat Cuttack . {| 39 14 
Kumari 38 791] 149 | Indra Chand Bothra v, Mr. A. H: 
61 | Haradhan Mandal Modak y. Iswar : Forbes „139 22 
Das Marwari 38 797] 151 | Mahamad Nazirn] Hussain v. 
67 | Sheikh Imrat Ali v. Sheikh Amjad Ohuni Kamti .. | 38 706 
Ali 39 292] 153 | Panchanan Mahta v. Kanai 
69 | Jhari Singh v. Pirthi Nath Sahu... | 38 191 Mahta 37 891 
95 | Brajamohan Pattasing v. Chou- 157 | Lakhu Rai v. Maharaja Kesho | 
dhuri Bamdeb Das 38 820 Prasad Singh Bahadur 38 876 
44 | Baldeo Narain Singh v. United 159 | Mittar Poddar v. Jadab Chandra 
| Tadi Bank, Limited 38 a Chattopadhyay . | 38 211 
1 PATNA LAW WEEKLY, ror Jancary-Fesrvary, 1917, 
1 
1 | Nanda Lal v. Jagat Kishore .. | 36 420 57 | Musammat Hamira Bibi v Musam- ; 
18 | Musammat Bibi Wahidunnissa v. mat Zubaida Bibi 36 87 
Babu Deep Narayan Prasad 35 873 69 | Gokul Nath Jha v. Paran Mal Mar. ‘ 
16 | Soman Koeri v. Goshain Ram wari 37 397 
Kinker Das 38 222 73 | Musammat Kaniz Zohra v. Rai t 
19 | Radha Kishun v. Bhagawat Pra- Syam Kisen .139 89 
. sad 38 72 77 | Jagarnath Prasad Sahu v. Musam. | 
21 | Byan Ali v. Emperor 37 315 mat Kuara Kuar ! 37 403 
26 | Maharaja of Bobbili v. Sri Haja 81 | Hamidul Huq v. Sheikh Ataet 
. Narasaraju 36 682 Hussain 37 513 
35 | Ram Asray Bingh v. Sheo Nandan 85 | Jhari Singh v. Pirthi Nath Sabu.. 38 191 
Bingh 35 868 90 | Ahmad Raza v. Saiyid Abid Husain 39 11 
38 | Rameshwar Prasad v. Baranashi 95 | Parmeshwar Singh v. Kailaspati... | 35 801 
Prasad 38 532| 111 | Raghunath Sahai v, Hazari Sahu | 37 872 
41 | Musammat -Janakbati Thakurain 120 | Adit Prasad v. Ganga Prasad 38 827 
‘v, Gajanand Thakur 37 12| 122 | Murtaza Husain Khan v. Moham- 
45 | Mahadeo Rai v. Maharaja Kesho mad Yasin Ali Khan 36 299 
Prasad Singh Bahadur 37 909] 140 | Shyam Lal Singh v. Raja Bijay 
48 | Syed Mahammud Mahboob v. Bhaju 5 Narayan Kundu Bahadur wa 39 36 
Mahto «. | 37 913 j 155 | Sadasiva Singh v, King-Emperor | 39 475 
651 | Thakur Singh v. Jugal Kishore 157 | Mirza Sadik Husain Khan v. Nawab. 
Singh wa | 38 598 Saiyid Hashim Ali Khan a | 36 104 
56 | Manrakhan Singh, In ve .. | 38 978 
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1 PATNA LAW WEEKLY, 1917—conold. 
188 | Mubarak Hussain v. Syed Shah 209 | Debi Charan Lal v. Sheikh Mahadi 
Hamid Hussain 8 509 Hosain ws | 35 888 
193 | Laloo Singh v. Tahbal Gope 38 814| 214 | Jatan Singh v. Dukhia Singh ... | 38 434 
194 | Jang Bahadur Singh v. Ram Sun- 219 | Kali Charan Singh v. Damri Singh | 38 833 
dar Singh 817 | 221; Mittan Poddar v. Jadab Chandra 
197 | Ramjit Prasad Tewari v. Ramjatan: Chattopadhyay | 38 211 
Panday 7 883} 227 ' Bebari Sahu v. Juther Mall 38 822 
205 | Lalbehary Singh v. King- Emperor 139 69 4 
18 PUNJAB LAW REPORTER, ror JANDARY-HEBRUARY, 1917. 
No. No. 
+ . 1 j Gokal Chand v. Milkhi 35 643 19 | Mohalla Khajuranwala Bank v. 
2.| Ranku v. Musammat Hukmi 35 645 Mamu ~ | 39 373 
8 | Musammat Sardar Begam v. Mubam- 20 | Fakira Shah v. Brij Lal we | 39 381 
mad Sharif 35 555 21 | Jahangir Singh v. Hira we | BD 375 
4 | Ganga Singh v. Musammat Begam 35 549 22 | Firm Narain -Das v. Firm Har 
5 | Shib Dial v. Mathra Das 35 561 Bhagwan-Kania Lal Not report- 
6 | Kanhaya Lal v. Alliance Bank of able. 
Simla, Limited 35 564 23 | Dial Shah v. Miran Bakhsh 39 745 
7 | Ishar Das v. Harkishan Das. 35 577 24 | Modi Shah v. Dhera Shah 39 749 
8 | Gulab Chand v. Sher Singh 35 608 25 | Umrao Singh v. Lachhmi Narayan | 39 762 
9 | Musammat Janki v. Naunihal 39 53 26 ' Khub Ram v, Surat . | 39 758 
10 | Ghisa v. Manzur-ul-Haq 39 67 27 | Jiwan Das v. Khushabi Ram ... | 39 766 
11 | Mani Ram v. Lachman Das 39 59 28 | Mathra Das v. Abdul Ghani we | 39 769 
12 | Amin Lal v. Ramji Lal 39 15 29 | Amritsar National Banking Com- s 
13 | Ram Parshad v. Union Bank of pany, Limited v. Mohan Lal 37 791 
India 39 943 80 | Bhagwan Das v. Musammat Bal- 
14 | Allahabad Bank, Delhi v. Firm of wanti 36 84 
Madan Mohan Kishen Lal 39 169 31 | Hukam Singh v. Musammat Gyan 
15 , Vir Singh v. Tirath Ram 35 583 Devi «| 36 95 
Gulab Chand v. Sher Singh 35 616 32 | Guru Dutt v. Kartar Singh 36 125 
17 | Mehr Singh v. Sochet Singh  ... | 35 620 Harbans v. Emperor .. | 36 134 
18 Jahangir Singh v. Hira Singh ... | 39 379 84 | Rao v. Emperor 36 138 
52 PUNJAB RECORD, ror Jancary-Fesruary, 1917. 
Civil. Criminal, | 
1 | Amir Beg v. Ghulam Nabi aii 38 893 1 | Crown v. Buta Singh . | 39 330 
2 | Sultan Ahmad v. Parsa Ram ... | 36 634 2 | Barkat Ali v, Crown , 36 861 
3 | Saleh v. Musammat Bakhtawar ... | 36 601 3 | Buta Singh v. Crown | 39 476 
“ 4 | Sundar v. Nag 37 788 4 | Ahmad Din v. Crown | 39 479 
5 | Tulsi Ram v. Nathu 39 93 5 | Crown v. Ghulam Hussain 39 473 
6 | Sher v. Allah Dad 39 96 6 | Mala Singh v. Crown: 35 974 
7 | Khushi Ram v. Tulsa Ram . | 39 100 7 | Crown v. Browning 39 322 
8 | Musammat Kirpa Devi v. Dasaun- 8 | Grown v. Amar Singh =. | 39 328 
dhi Ram .. | 36 978 9 | Ghulam Muhammad v. Crown ... | 39 680 
9 | Mehr Singh v. Sochet Singh 35 620 10 | Crown v. Jiwan Mal 39 688 
10 | Wazir Ali v. Mahbub Ali 22, 412 1l ; Jiwan Mal v. Beli Ram 38 330 
11 | Gulab Chand v. Sher Singh . | 35 616 12 | Kartar Singh v. Crown 39 817 
12 | Nathu Mal v. Muhammad Shafi... | 39 349 13 | Crown v. Ali 39 492 
13 | Amritsar National Banking Oom- 14 | Crown v. Jamiat Singh 39 496° 
pany, Limited v. Mohan Lal ... | 37 791 15 | Fattu v. Partabi .. | 39 .642 
14 | Krishna Mills, Limited v. Sundar . 16 | Karim Bukhsh v. Musammat 
Singh | 39 661 Mukabar 39 459 
15 | Mohkam Chand v, Ganga Ram ... | 39 654 Revenue. | 
16 | Karim Bakhsh v. Musammat Mu- 
kabar = | 39 667 1 | Labhu v. Hamira 38 944 
17 | Tara Chand v. Kanshi Ram 39 121 2 | Sultan v. Lakhu Ram 39 341 
18 | Chhuttan Lal v. Mul Chand 37 822 4 . 
12 PUNJAB WEEKLY REPORTER, ror JANDARY-FEBRUARY, 1917, 
Civil. Civil—contd. 
1 | Thakur Singh v. Bihari Lal . | 39 163 3, Mohalla Khajuranwala Bank v. 
2 | Allahabad Bank, Delhi v. Firm of ` Mamu “ 39 373 
Madan Mohan-Kishen Lal a | 39 169 4! Jahangir Singh v. Hira 39 15 


3? 








: INDIAN CASES. [igiy 
e 
12 PUNJAB WEEKLY REPORTER, 1917—coneld. 
ae Soe eaaa 
Otvil—contd. Civil—concld. 

5 | Jahangir Singh v. Hira Singh 39 379 18 | Nagahia v. Udham 39 592 

6 | Fakira Sheh v. Brij Lal 39 381 19 | Umrao Singh v. Lachhmi Narayan 39 762 

7 | Firm of Narain Das v. Firm of Har 20 | Modi Shah v, Dhera Shah 39 749 

Bhagwan-Kania Lal Not report-| 81 ! Dial Shah v. Miran Bakhsh 39 745 
able. 22 ' Khub Ram v. Surat a | 39 753 

8 | Ghulam Hussain v. Sultan Muham- 23 | Mathra Das v. Abdul Ghani . | &Y 769 

mad 39 717 | Criminal. 

9 | Tara Chand v. Kanshi Ram 39 121 1 ; Gurdit Singh v. Crown 39 482 
10 | Jai Ram Singh v, Sukh Dia! 39 436 2 | Sher Khan v. Crown ' Tobe 
11 | “Mahmud v. Mohammad Hamid ... | 38 387 printed, 
12 | Beg v. Alla Ditta 38 354 3 | Luqman v. Crown 39 985 
13 | Raj Kaur v. Tirath Ram .. | 39 590 4 ı Bur Singh v. Ishar Singh 39 987 
14 | Masammat Malan v. Bihari Lal ... | 40 220 5 Abdul Samad v. Crown re | Not report. ` 
16 | Fattu v. Musammat Partabi 39 642 | able, 
16 | Buta Singh v. Ishar Singh 39 644 6 | Fakira Shah v. Brij Lal 39 381 
17 | Jiwana v. Nathu a. | 38 586 1 Crown v. Thakar Dutt 37 478 

Nur Muhammad v. Crown 37 471 
16 CRIMINAL LAW JOURNAL OF ‘apts FOR Janvary-Feproary, 1917, 
Page. Page. 

1 | Secretary of State v. “engal 36 833.| 58 | Loung v. Emperor 37 42 

2 | Nga Bon She v. Emperor 36 834 62 | Nishi Kanta Pal v. Emperor 37 46 

3 | Feodore v. Miss A. Des Brosses ,.. | 36 835 64 | Jowa Nathoo, In the mutter of 37 48 

3 | Buta Singh v. Emperor a a 36 835 40-| Bagumal Wadhumal v, Emperor... | 37 54 

4 | Kashi Shukal v. Emperor 36 836 12 | Unar Gool v. Emperor 37 56 

6 | Matu v. Emperor 36 838 78 | Charu Chandra Majumdar, In the 

7 | Musa, In re 36 839 matter of 37 57 
10 | Chandra Kishore Ray v. Emperor 36 842| 79| Nga Hlav. Emperor ` 37 63 
11 | Margasahaya Chetty v. Gandala 80 | Satyendra Nath v. Krishnadhan 

Nadiabba 36 843 Adhikari 37 64 
13 | Tayabullah v. Emperor 36 845 81 | Sit Hon v. Emperor 37 145 
15 | Anipe Palladu, In re 36 3847 81 | Charu Chandra Majumdar y, Em- 
17 | Jaykrishna Samanta v. Emperor... 36 849 peror 37 145 
- 15 | Emperor v. Musammat Soma 36 850 95 | Amrit Mondal v. Emperor 37 169 
23 | Krishnappa Naidu v. Alamelu 96 | Itala v. Emperor 37 160 
Ammal 36 855 97 | Mahamad Nathu v. Emporor 37 305 
25 | F. A, Brown v. Ananda Lal Mullick] 36 857 97 | Nga Aung Gyi v. Emperor 37 305 
29 | Barkat Ali v, Emperor 36 861 98 | Nga Po Yin v. Emporor 37 306 
34 | Gokavarapu Perayya, In re 36 466 98 Emperor v. Blanche Constant 
35 | Emperor v. Ramprasad 36 867 , _, Cripps 37 306 
36 | Tara Chand v. Bihari Lal 36 8368| 100' Udai Bhan Partab Singh v. Raw 
87'| Vadakke Peediyakkal v. Villapally Samajh 37 308 
Govindan Nair 36 869 103 , Thumbuswamy Pillay v. Ma Luwe 37 311 
39 | Mohini Mohan Banerji v. Emperor 36 871| 104 j Etim Haji v. Hamid 37 312 
40 | Paruchary Venkatappayya, In re... | 36 872 | 105 , Baldeo Prasada v. Emperor . | 37 318 
41 | Emperor v. Jagardeo 36 873 | 105 | Nathu Khan v. Muhammad Bakhsh 37 314 
42 | Asutosh Mukherjee, In the matter 106 | Zeta v. Emperor 37 314 
of 36 874] 107 | Bayan Ai v. Emperor 37 315 
| 44 | Nagoji Row v. Subbarayulu Naidu | 36 876| 110 | Emperor v. Suba Singh 37 318 
45 | George Banerji v. Emperor 36 877| 112 | Muhammad v. Emperor 37 320 
46 | Appavu Kavundan, In re 36 878| 113; Emperor v. Nga Myat Kaing ...1 37 465 
“46 | T. N. Chadha v. Emperor 36 878, 113 | Sarat Chandra Madak v. Mobarak 
47 | Emperor v. Bechan Pande 36 879 Mallik 37 465 
49 | Kadir Mohamed v. Emperor 37 33} 116! Nga Shwe Kyaw v. Emperor 37 468 
50 | Nrisinha Kumar Mukherjee v. 117 : Taru Babu v. Emperor 37 469 
Kumudendu Mukherjee 37 34| 118 | Buchan Singh v. Emperor 37 470 
51 | Emperor v. Jumo 37 351 119; Nur Muhammad v. Emperor 37 441 
52 | Baij Nath Singh v. Emperor ..| 37 36] 121 | Ko Maung Gyi v. Ma Ma 37 473 
54 | Jehangir Perozshap v. Gangaram 121 | Maula Bakhsh v. Lal Chand 37 478 
Naumal 37 38] 125 | Debi Mahto v Emperor 37 4947 
57 | Narayanasamy Aiyar v. Kuppu- 126 | Emperor v. Thakar Datt 37 478 
samy Aiyar uw | S37 Al < 
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A. M. V. Chetty Firm v. Subaya wa | 3.0. 9 Bur, L. T. 197 ee 26 
Abdul Bary v. Belayat Ali a | *Caloutta High Court - ` 919 
Abdul Kasim v. Thambusami Pillai , 1. | 80. (1917) M. W. N. 93; 5 D. W. ‘ite 
701 “es 
Abdul Majid v. Bedyadhar Saran Das . | 2 c. l4 A. L. J. 984; 39 A, 101 u 92 
Abdul Rahim Sahib v. Gangathara Aiyar .,, | 3c. 4 L. W. 402 ww | 436 
Achratlal Jekisendas v. Chimanlal Parbhudas | s. o. 18 Bom. L. R. 582; 40'B. i 
600 „| 215 
Aftar Ali v. Brojendra Kishore Ruy | 8.6, 240. L. J. 60 | 252 
Ahmad Khan v, Alam Khan | s.c. 120 P, L, R. 1916; 115 P. wW, 5 
` R. 1916 „| 297 
Aishan v. Muhammad Din s. €. 94.P. R- 1916, -119 
Aiyasamier vy. Venkatachela Mudali. s. o 31 M. L. J. 513; (1916) 2 M. 
| W. N, 296; 20 M. L. T. 891; 41. 
ii | W. 507 7 a | 7al 
Ajodhya Prasad Singh.v. Jagdeo Singh n. | *Patna High Court on | +915 
Akla Ahir v. Ram Lakshan Sahni. *Patna High Court vie |. 895 
Akshoy Chandra v. Manmatha Nath wee] s. 6.200, W. N, 1345 we | 1862 
Ali Ahmad v, Kalka Prasad . „| 8 C. I4 A. L. J. 986 a d 95 
Ali Mamud yv. Miarish , ...,| *Calentta High Court ee | TID 
Ali Muhammad, In ve | a. | s. œ. 1900. 237 142 
Amin Saheb v. Masleudin ` a.,| & 6.18 Bom. L. R. 563; 40 B. = 
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a MADRAS HIGH COURT. 


Seconp Orvic APPEALS Nos. 1298 to 1345 

4 or 1914, . 

July 18, 1916. 

Present: — Mr, Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. i 
MUTHU REDDI AND OTRERS— DEFENDANTS 
— APPELLANTS a 
VETEUS 


MUTHU VENKATAPATHI REDDI 


AND ANOTHER — PLAINTIFFS — RESPONDENTS. 

i Madras Estates Land Act (I of 1908), s. 8, cls, 
`I, 2, s. 6, cl. 6, eapl.—Occupancy ryot, subsequent 
acquisition of melvaram by—Rule of merger,’ whether 
applies—-Appeal, second—Notice, insufficiency or in- 
validity of, if dan be pleaded for first time in second 
appeal—Interpretation of Statutes—Estates Land Act 
ewplicit—Principles of general law, if applicable. 

Section 8, clause (1), of the Madras Estates Land 

` Act (I of 1908), simply enunciates the general law of 
merger, and the same ig subject to qualifications to 
be found in other'portions of the Act. [p. 3, col. 1.] 

Section 8, clause (2), is an application of the general 
rule in clause (1) tothe particular case where one 
amongst several co-landholders subsequently acquires 
the occupancy-right. [p. 8; col. 1.] 

But where one outof several mirasidars or ryots 
becomes entitled to the rights of a landholder in 
respect of the same land, itis the converse of section 
8, clause (2), aud is specifically provided for by the 
explanation to clause 6 of section 6. [p. 3, col. 1] 

Where one of two persons, jointly entitled to the 
occupancy-right in a certain estate, becomes entitled 
by purchase to the zemindari or melvaram right also: 

Held, (1) that he does not thereby lose his occu- 
pancy right; [p. 3, col. 2.] | 


Abul Hasan Khan v. Bhura, 28 A. 768; A. WN. 
(1906) 226; 3 A. L. J. 763, referred to, 

(2) that the restriction that such acquisition 
should be by inheritance or devise applies only to 
clause 6 of section 6 and not to the explanation to 
clause (6). [p. 3, col. 2.] : 

` The Madras Estates Land Act is à com prehensive 
Tenancy Code and wherever it is explicit, a discussion 
of the general law is irrelevant. [p. 3, col. 2.) 

In án ejectment suit where the defendants did not 
plead any want of notice in the first Court and there 
was"no issue regarding it: 


1 


Held, that the plea of insufficiency or invalidity 
of uotice could not be allowed to be raised for the first 
time in second appeal. [p. 4, col. ].] 


Second appeals against the decrees of the 
Distriet Court, Chingleput, in Appeal 
Suits Nos. 165 to 218 of 1913, respectively, 
preferred against the decrees of the Court 
of the District Munsif, Chingleput, in 
Original Suits Nos. 713 to 773 of 191], 
respectively, 

FACTS of the case appear from the judg- 
ment, i 

Mr. T. R. Ramachandra Atyar (with 
him Messrs. T. R. Krishnaswami Aiyar 
and N. A, Krishna Aiyar), for the Appel- 
lants.—The lst plaintiff owns the marasi as 
well as zemin rights in the suit lands, Section 
8 of the Madras Estates Land Act applies in 
terms and there is merger. The Ist plaintiff 
shall have no right to hold the land asa ryot 
but shall only hold it as a land-holder. 

16 cannot be contended that, because the 
Ist plaintiff’s mzrast right is not specific 
but is only an undivided moiety of the 
whole land, there can be no merger, 
for there can be occupancy-righteven with 
respect to an undivided moiety. See Peria- 


` sami y. Periasami (L). 


The land is admittedly ryti land. Iam 
cultivating it from 1890. Sol get occupancy- 
rigbt. Seo section 5 (Act I of 1908). 

Specific letting has not been proved. 
Hence plaintiffs cannot eject. Venkatachariu 
y. Kandappa (2) was referred to. 

Messrs. L. A. Govindaraghava Atyar and D. 
V. Neelamughachariar, for the Respondents,— 
It is unnecessary to decide the question of 
merger in this. case. Eyen assuming that 
there is merger, it is only the 2nd plaintiff. 

(1) 5L A. 6'; 2C. L. R. 81; 1M. 312; 3 Sar. P.O, 


J. 795; 3 Suth. P. O. J. 508; 1 Ind. Dec. (N. s.) 208. 
(2) 15 M. 95; 5 Ind, Dec. (xN. 8.) 415, 
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the owner of the other moiety of the oc- 
cupancy-right, that will become the ryoż 
and in no case can the defendants (appellants 
herein) who are only tenants become r,ots. 
For under section 6 the letting must be by 
a landholder of a person as a ryot (and not 
simply as a tenant). 

As regards merger three classes of cases 
may arise. (1) There may be only one land- 
holder and only one tenant with respect to 
acertain land. (2) There may be several 
landholders but only one tenant. (3) There 
may be only one landholder but several tenants. 

Section 8, clause (1), provides for case 
(1) above where the entire interests of the 
Jandholder and ryot have become united in 
the same person. Section 8, clause (2), provides 
for case (2) above where one of several 
landholders acquires tke occupancy-right 
in any land. Case (3) above is the converse 
of case (2) and there is no specific provision 
in the clauses of section 8 which could apply to 
this case. Hence section 8 cannot help the 
appellants. 

But the explanation to clause 6 of section 
6 is an explanation to the whole of the seg- 
tion and specifically provides for the present 
case. Hence the first plaintiff does not lose 
his occupancy-right by subsequently becom- 
ing interested in the land as landholder. 

As tothe application of the general law 
of merger, my submission is that it does not 
apply asthe Act, which must be taken to 
be an exhaustive Code of the tenancy law of 
this Presidency, containgsa specific provision 
applicable to this case, 

“ Even assuming that the general law of 
merger applies, the conditions as to merger 
are not satisfied. See Encyclopædia of the 
Laws of England, Volume 9, page 198. Foa, 
(Landlord and Tenant) 5th Edition, page 628. 
Gour’s Law of Transfer, section 111,clause(d), 
commentary. Amatoo y. Muksud Ali (3) and ' 
Raja Kishen Datt Ram v. Rajah Mumtaz Ali 
Khan (4). There is nothing to show which 
is the greater right, the mirasi or the zemin 
right. ` 

The smaller alone merges in the larger, 
The landholders right is, I submit, the 
smaller right. 

(3) 28 Ind. Cas. 314; 15 C. W. N. 435. 

(4) 50.198 (P. C.); 5 O. D. R. 213; OLA. 145; 4 
Sar. P. C. J. 17; 3 Suth. P. C. J. 637; Rafique and 


Jackson’s P. C. No. 58; 3 Iud. Jur, 426; 3 Shome L, R. 
1; 2 Ind, Dec. (N. s.) 737. 


OASES. (1917 


[Sapastva Aryan, J.—No. The landholder’s 
right is the larger. You see it is called 
melvaram, i ó 

Mr. D. A. Govindaraghava Atiyar.—The 
mirastdar is the owner of the land and hence 
his right would be the larger right. 

Further, the nəwly acquired right will 
merge in the older one. The landholder’s 
right was newly acquired by me. Hence I 
shall continue to be a ryot. 

[Sapasiva Arrar, J.—Is there any authority 
for holding thatit is always the later and 
newly acquired right that merges in the 
earlier one? | h 

Mr, L. A. Govindaraghava Aiyar.—There is 
no specific decision to that effect, but the 
general law of-merger would lead to that. 

I have also relied on notice. I have given 
six months’ notice ending with the fasli 
to quit. In the absenca of anything else the 
tenancy must ba presumed to bə a lease from 
yearto year. Therefore the defendants’ plea 
of absence of specific letting goss. 

Lf, however, your Lordships be against 
me on the question of merger, your 
Lordships should at least give mə joint 
possession. Səs Subramaniam Ohettiar v. 
Periasami Thevar (5) and Muthu Rama- 
krishna Naicken v. Marimuthu Goundan (6). 

The case of Periasami v. Periasami (1) - 
cited by the other side has no relevancy to this 
case. 

Mr. T. R. Ramachandra Atyar replied. 


JUDGMENT.—The plaintiffs sue as ryots 
owning the occupancy-right in the suit lands, 
and the lower Courts have held that they gave 
defendants, their tenants, valid notice to 
quit and are entitled to recover possession, 
rent and profits. 4 

Defendants’ first and main contention 
before us depends on the following facts, 
which haye been admitted or found: ~The 
marasi or oceupancy-right in lands in the 


suit village belongs to lst and 2nd 
plaintiffs, each owning an unascertained 
moiety of it. First plaintiff and his 


predecessors have owned their moiety from 
time immemorial. Second plaintiff acquired 
hers as, stridhanam from her father in 
1873. There is no connection batween 


(5) 24 Ind. Cas. 726; 26 
(6) 24 Ind, Oas, 333; 26 
M, 1036. 


M. L. J. 433. 
M. L. J. 532 at p 537; 


.been united by 
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their titles, though it is a fact that 
second plaintiff married a member of first 
plafntiff’s family. The plaintiffs sue together, 
as tenants-in-common of the whole village 
and co-owners of the whole occupancy- 
right. First plaintiff’s predecessor, however, 
became entitled to the zemindari, in. 
which the suit lands are, by purchase 
about a hundred years back; and first 


“+ plaintiff has succeeded to his rights, appa- 


rently (though 'nothing is alleged to turn 
on the fact) in respect of half the estate. 
Defendants, therefore, argue with reference 
to section § (1), Act 1 of 1908, that, the 
occupancy and landholder’s rights having 
transfer in the same 
person, first plaintiff's predecessor, the 
latter had and Srst plaintiff bas a right 
to hold and gue only as a landholder, not 
as a ryot; and that, as first plaintiff cannot 
sue in the latter capacity, he and the 
second plaintiff cannot do so together. 
Plaintiffs, it is admitted, can succeed, only 
if their suits are, as the plaints describe 
them, brought by ryots against nvon- 
occupancy-tenants, since it is not alleged 
that the conditions, in which a landholder 
can evict his ryoés, are fulfilled. 


Several answers, total or partial, to this 
contention have been attempted. But atten- 
tion may be confined to one, which is 
decisive. Section 8, on which defendants 
rely, is no doubt, as its marginal note 
indicates, the portion of the Act devoted 
to the topic of merger; and the result of 
its clause (1) is that, when the interests 
of the landholder and the occupancy ryot 
have become united in the same person, the 
right of the latter is, subject to the rights 
of third” persons, determined, This pro- 
vision, the one relied on by defendants, 
is, no doubt, absolutely general and if ib 
stood unqualified their argument could be 
sustained. Clause 2 of the same section 
deals with a particular case of the class 
covered by clause (1), the acquisition of 
the occupancy-right by one amongst 
several co-landholders, but assumes that 
the general rule is applicable in those 
circumstances also, and provides for the 
protection of the co-landholder’s right to 
his share of the rent and for the revival 
of the ryot’s right in favour of any future 
lessee of the land. It is in these 
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circumstances that, according to defendants, 
the case before us of the acquisition of the 
landholder’s right by one of the co-ryots, 
the converse in some respects of the case 
dealt with in clause (2), must also be 
covered by clause (1). They, however, 
overlook another provision, the explanation 
printed after clause (6) of section 6. 
That clause probibits acquisition otherwise 
than by inheritance or devise of occupancy- 
right by an #jaradar, or farmer, but the 
explanation following it is of wider scope, 
providing that a right of occupaney shall 
not be lost in consequence not only of its 
owner’s subsequently holding the land as 
or farmer, but also, what is 
unconnected with clause 6, of his becoming 
interested in it as landholder. Here, it is 
plain, we have what section 8 did not 
afford, provision for the particular case 
before us, and though its position in the 
explanation to a clause dealing with other 
matters and separated from section 8 by 
section 7, relating to mining rights, is 
anomalous, its unambiguous language 
cannot be deprived of effect. This being 
so, ib is unnecessary to deal at length 
with the arguments based on the general 
doctrine of merger or the evidence found 
by the lower Courts to be in plaintiffs 
favour as to the manner in which the 
parties have understood their rights, 
especially as indicated by defendants’ 
payment of thunduvaram, consistently with 
the payment being to a yok owning 
occupancy-right. As regards the first 
point it may, however, be observed that, 
as the Act, a comprehensive tenancy 
code, is explicit, discussion of the general 
law is irrelevant; and that an exception 
to the general presumption of merger, 
similar to that allowed by the explanation 
after section 6, clanse 6, though more 
logically placed, is to be found in the 
explanation to section 22 of the Bengal 
Tenancy Act (VIII of 1885). Vide also 
Abul Hasan Khan v. Bhura (7). 


Defendants’ remaining argument is that 
the lower Appellate Courg should have 
dealt with their plea regarding a specific 
letting to them and the absence of any 
notice by which the tenancy thus created 


(7) 28 A. 703; A. W, N. (1906) 226; 3 A.L. J. 763, 
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could be terminated. The plaint, paragraph 4, 
referred to theirentering into arrangement 
with plaintiffs, which was subject to an 
obligation to surrender the land a5 the 
end of the fasli; and in paragraph 5 the 
giving of a registered notice in December 
191% to surrender before the end of the 
fasli, de, 30th June 1911, is mentioned. 
In the written statements the arrangement 
as denied and there was nothing regard- 
ing the notice, except a reference to it 
as ‘allaged”. Issue No. 2 was framed ra- 
garding the arrangement. - Bat there was no 
issue regarding the notice; and throughout 
defendants have never put forward any 
alternative contention that, if the arrangament 


was established, the lense under it was 
never terminated in a valid way by the 
notice alleged or otherwise. In these 


circumstances they cannot pat forward such , 


a contention for the firat tims in this 
Court at the hearing. 

The second appsals, therefore, fail and 
are dismissed, Second Appeal No. 1238 with 
costs and the others without costs. 

Appeals dismissed. 


VR P 





ALLAHABAD HIGH COURT. 
First Civin Appear No, 59 or 1915. 
July 11, 1916. . 
Present: —Mr. Justice Piggott and 
Mr. Justice Lindsay. 
Muasmmat JAMNADEI—Dsrenpant— 
APPELLANT 
versus 
Pandit LALA RAM AND OTHERS— 
PLainTiFFS— RESPONDENTS. | 

Limitation Act (IX of 190%), Sch. I, Arts. 120, 182— 
Moveable property—Mortgage decree, if mcveable pro- 
perty —Mortgage of mortgage decree, suit on — Limitation 
~—Mortgaged property, purchase of portion of, by mort- 
gagee—Mortgage, extinguishment —Intention. 

A decree for sale obtained on the basis, of a 
mortgage by the mortgagee is moveable property 
and a suit to enforce a hypothecation of such a 
decree is governed by Article 120 of the Limitation 
Act. [p. 5, col. 2] | 

Gous Mahomed v. Khawas Ali Khan, 23 C. 750; 
12 Ind. Dec. AN. s.) 800, Jiwan Ali Beg v. Basa Mal, 
9 A. 108; A. W. N. (1886) 310; 5 Ind, Dec. (x. s.) 503, 
followed. 

Where, however, the decree has been converted into 
immoveable property, the mortgagee of such decree 
is entitled not only to the benefit of the new security 
but also to the benefit of the larger period of limi- 
tation under Article 182 of the Limitation Act. [p. 6; 


gol, 1.) 
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Where a person in the position of a mortgagee 
purchases a portion of the mortgaged property the 
mortgage does not thereby become pro tanto extin- 
guished, unless it is stipulated that the mortgage 
is to-be extinguished or unless there are circum- 
stances from which an intention to extinguish the 


mortgage in whole or part may be inferred. [p. 6, 
col. 2.3 

First appeal from the decision of the 
Subordinate Judge, Agra, dated the 7th 


December 1914. 


Mr. B. E. O'Conor and the Hon’ble Mr. 
Gokul Prasad, for the Appellant. 

Mr. S. K. Dar and the Hon'ble Munshi 
Narain Prasad Asthana, for the Respondents. 


JUDGMENT.—The facts of this case, 
so far as it is necessary to sei them out 
for the purpose of determining the two 
questions which are before us in appeal, 
may be stated briefly as follows:— 

On 29th November 1699 a decree was 
obtained by Daya Ram and others on the 
basis of a mortgage executed in their 
favour on the 28rd of May 1891. Daya 
Ram and ‘others are now represented by 
the defendants in the present suit. The 
decree so obtained was a decree for sale 
of certain mortgaged property which was 
described as being a 20-biswa share in 
Mouza Satta. This mouza, it is admitted, 
was made up of 2 mahals, Mahal Bhagwati 
Prasad and Mahal Madangopal. After this 
decree had been passed, that is to say, on 
the 9th of September 1901, the decree- 
holders purchased a y share in Mahal 
Bhagwati Prasad in satisfaction of half of 
the decretal debt. At this stage these 
decree-holders borrowed a sum of Rs. 8,000 
from the plaintiff in the present suit, one 
Pandit Lala Ram. In order to secure the 
money sa borrowed a mortgage-deed was 
executed by them in favour of Lala Ram 
onthe 17th of December 1901. As security 
for the money borrowed from Lala Ram 
the mortgagors hypothecated two items of 
property. One of these was the half share 
in Mahal Bhagwati Prasad which has been 
mentioned above. 
of the outstanding interest of these decree- 
holders in the decree which had been 
obtained on the 29th of November 1&9¥, 
After this mortgage had been executed, 
that is to say; on the 4th of September 
19 2 the decree-holders of the decree of 
29th November 1299 purchased a half 


The other item consisted - 


a 
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share in the other mahal of Mouza Satta, 
namgly, Mahal Madangopal. The effect of 
this purchase was to entirely satisfy the 
decree which was in their favour. 
‘Later on, that is to say, on the 17th of 
October 1902 these decree-holders sold a 
portion of this Mahal Madangopal to the 
plaintiff-mortgagee Lala Ram. The con- 
sideration for this sale was the sum of 
Rs. 7,600. The suit out of which this 
appeal has arisen was brought by Lala 
Ram in order to enforce his claim under 
the mortgage executed in his favour on 
the 17th of December 1901, and he sought 
to have the mortgage-debt satisfied by 
sale not only of a half share in Mahal 
Bhagwati Prasad but also of a half share 
in Mahal Madangopal. Various defences 
were raised, to the suit which it is not 
necessary to set out here in detail, The 
lower Court has decreed the plaintiff’s 
claim in full. Here we have been asked 
to determine two questions, viz., one of 
limitation; and another in connection with 
the plea raised by the defendants to the 
effect that the plaintiffs mortgage had to 
a certain extent become extinguished. 

To deal first with the question of limitation, 
it arises in this way. The case for ‘the 
appellant is that the mortgage made in 
favour of the plaintiff on the 17th of 
Desember 1901 was n mortgage both of 
moveable and immoveable property. It is 
contended that the hypothecation of 
decree which had been obtained by the 
mortgagors in the year 1899 wasa hypothe- 
cation of moveable property. The argument, 
therefore, is that any suit brought 
.to enforce the charge against this portion 
of the property is governal by Article 
120 of Schedule I of the Limitation Act, 
that is to say, the period for'a suit against 
. moveable property is six years. The point 
was raised in the Court of the Subordinate 
Judge, and his view was that for the 
purposes of hypothesation the decree mort- 
gaged to the plaintiff being a mortgage 
decree, it ought to be treated as immoveable 
property, and, therafore, Article 132 of 
Schedule I of the Limitation Act applied, 
and he gave the plaintiff a period of twelve 
years within which to bring his sait. He 
remarks in his judgment that it is true 
that there are rulings in which it has 
been held that “for the purposes of 
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registration, sale in execution of decree, 
and jurisdiction a hypothecation is considered 
moveable property”. But he observes that 
he has been unable to find a ruling as 
to whether for the- purposes of hypotheca- 
tion a hypothecation desree of this kind 
was moveable property or not. We have 
no doubt whatever that on the authorities a 
decree such as these mortgagors obtained on 
the 29th of November 1899 is to be treated 
as moveable property, and we may refer 
in this connection to the Caleutta High 
Court in Gous Mahomed’ v. Khawas Ali 
Khan (1) and the Full Bench ruling of 
this Court in Jiwan Ali Beg v. Basa Mal (2), 
We must hold, -therefore, that the decree 
which was hypothecated under this docu- 
ment executed in the plaintifi’s favour on 
the 17th of December 1991 was moveable 
and not immoveable property. However, 
this does not settle the question which 
we have to deal with. We have already 
mentioned that after this mortgage was 
executed in favour of the plaintiff the 
decree became satisfied by the purchase 
made by the desree-holders of a half 
share in Mahal Madangopal. It follows, 
therefore, that we must treat this case as 
being one in which one security has been 
substituted for another. The moveable 
property which was hypothecated .to the 
plaintiff under the deed of December 1901 
is now represented, and has been represented 
since 4th September 1902, by the immoveable 
property consisting of a half skare in 
Mahal Madangopal. It is impossible to 
doubt that the mortgagee is entitled 
to the benefit of this substituted security, 
and this being so, we have to consider 
why it is urged that a shorter 
period of limitation than that laid down 
in Article 132, Schedule I, of the Limitation 
Act should be held to apply to the present 
case. It is quite true, as has been argu- 
ed on behalf of the appellant, that limite- 


‘tion for a suit based upon a hypothecation 


of moveable property is governed by Article 
120, Schedule J, of the Limitation Act; 
but it seems to us that, since it has been 
found that the moveable * property which 
was mortgaged or charged in the first 


(1) 28 ©. 450; 12 Ind. Dee. (x. s.) 300. 5 
(2) 9A. 108; A. W.N. (1886) 310; 5 Ind. Dee, 
(x. s. } 503, 
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instance. has been converted into immoveable 
property, tke mortgagee is entitled not 
only to the benefit of the new security, 
but also to the benefit of the larger 
period of limitation. In dealing with the 
question of limitation we have to take 
the facts as they stand at the date on 
which the suit was brought. There cannot 
be any doubt that by operation of law 
the property to which the property original- 
ly mortgaged has become converted is a 
security for the plaintiffs money. The 
only remedy which was left to the plaint- 
iff, therefore, on the date on which the suit 
was brought was to bring a suit for re- 
covery of money which was charged upon 
immoveable property. We are of opinion, 
therefore, that the argument that this 
portion of the plaintiff’s claim is barred 
by limitation cannot be supported. We 
think that the proper Article to apply is 
Article 132 of Schedule I of the Limita- 
tion Act. We, therefore, hold that the.suit 
was within time. 

The 2nd question to be dealt with is 
raised in the 2nd and 8rd grounds of the 
memorandum of appeal. We have already 
mentioned that after this mortgage in suit 
had been executed, the mortgagors on the 
17th of October 1902 executed a sals-deed 
in favour of the plaintiff Lala Ram. A 
translation of this document will be found 
at page 32 of the -appellant’s paper book. 
The property which was sold under this 


deed consisted of a $rd share of a + 
of Holding No. 1 situated in Mahal 
Mandangopal, and a rd share in 


various items of sir and khudkasht land 
and also a similar share in a shop and 
the site of a house. The deed of sale 
sets out that the vendors are under the 
necessity of paying various sums of money 
to various creditors, including Lala Ram 


‘himself. It further recites that they re- 
quire a sum of money for their own 
purposes. The document purports to 


transfer the entirb property specified therein 
to-Lala Ram for the sum of Rs. 7,500, the 
details of which are to be found atthe bottom 
of the deed. “In the body of the deed 
there is a recital to the effect that “up 
to the time of sale the property sold is 
not subject to any hypothecation or hypo- 
thecated by way of security to any one.” 
There isa covenant in fayour of the vendee 
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to the effect that if it is found that 
there is any hypothecation over this pro- 
perty and the purchaser has to discharge 
the amount of the incumbrance, the vendors 
are to be liable to him for that sume 
One of the items of consideration specifi. 
ed at the bottom of this sale-deed is 
Rs. 2,727-1-0. With respect to this sum the 
‘entry in the deed is to the effect that 
credit for this amount is being allowed 
to the veudors in respect of a debt due 
by them under a mortgage-bond of 17th 
December 1901 for Rs. 8,000, which they 
executed in favour of the vendee. Now if 
is argued that as the plaintiff, who at 
the time of: taking this sale-deed had a 
charge upon Mahal Madangopal, took a 
conveyance of a  ĝrd share of the 
mahal, it ought to be held that the 
mortgage gua rd share in this mahal 
has become extinguished, and in this con- 
nection stress is also laid upon the words 
which have already been mentioned, namely, 
the recital to the effect that the pro- 
perty was sold free of any hypothecation. 
It is quite true that there was no formal 
or written hypothecation of this property 
at the time of-the sale to the plaintiff 
Lala Ram; but for the reasons we have 
already mentioned there can be no doubt 
that Lala Ram had a charge upon this 
property, the immoveable property which 
had been substituted for the moveable pro~ 
perty which was originally hypothecated 
to him. ‘It does not necessarily follow that 
because a person in the position of a 
mortgagee purchases a portion of the mort- 
gaged property that the- mortgage there. 
by becomes pro tanto extinguished. Every- 
thing depends upon the terms of the sale, 
and unless it is stipulated that the mort- 
gage is to be extinguished, or unless 
there are circumstances from which an 
intention to extinguish the mortgage in 
whole or part may be inferred, it can- 
not be held that the mortgage merges in 
the purchase. It is to be noted thatthe 
language of the sale-deed is very clear. 
The vendors owed considerable sums of 
money to various persons under bonds” 
executed at different times, and under the 
terms of the sale deed the purchaser was 
to discharge those various debts detailed 
at the foot of the sale-deed. The vendors’ 
at the time of registration received a 
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sum of Rs. 1,300. It seems quite clear 
from the recital of the various items 
contained in this list of debts that the 


mortgagee had no intention of merging 
his mortgage security in his purchase to 
the extent of a $rd share. All that we 
find is that a portion of the purchase- 
money, namely, Rs. 2,727-1-0 is to be 
applied by the mortgagee in reduction of 
the ‘mortgage-debt and not in extinction 
of any portion of the mortgage security, and 
that is what the plaintiff himself deposed 
in the witness-box. He has in the present 
suit given credié for Rs. 2,727-1-0 and the 
Subordinate Judge-in these circumstances 
theught he was entitled to a decree for the 
balance. The defendants, even if it was 
open to them to do so, never put forward any 
evidence to show that there was any 
agreement that the mortgage should be 
extinguished to the extent of rds in so 
far as it affected Mahal Madangopal, nor 
did they show, as they might have done, 
that at the time this sale-deed was executed 


Rs, 2,727-1-0 represented the proportionate: 


amount of the mortgage-debt which was 
chargeable on a $rd share out of § of the 
Mahal Madangopal. We must take it 
that under the terms of this sale-deed 
all that was intended was to reduce the 


amount of the mortgage-debt due to the 
plaintiff. This being so, we are unable 
to entertain the plea that the 


mortgage has become extinguished qua a 
rd share out of Mahal Madangopal. 

A reference is made in the 3rd ground of 
appeal to the fact that after the plaintiff 
had purchased this property it was pre- 
empted, and that the fact of its having 
been pre-empted did not make any differ- 
ence. We agree with this proposition, 
but we have said enough to-show that 
the appellant is not in a position to 
maintain the plea that any portion of 
this mortgage in suit has merged in the 
purchase made by the plaintiff. We think, 
therefore, that the decree of the lower 
Court is right. The appeal fails and is 
dismissed with costs, including in this Court 
fees on the higher scale. 


Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
ORIGINAL Civit Sorr No. 157 or 1914. 
March 27, 1916. 

Present:—Mr. Hayward, A. J, O. 
KARACHI STEAM ROLLER FLOUR 
MILLS —PLAINTIEES 

x VETSUS 

INDO CONTINENTAL AGENCY 
AND ANOTHER— DEFENDANTS. 

Contract Act (IX of 1872), ss. 18, 79, 82, 83, 84, 107 
—Contract for sale of goods on C. I. F. terms, passing of 
property to buyer under-- Damages for breach of con- 
tract—Remoteness. 

Where goods are sold on C. I. F. terms, the property 
in them passes to the buyer upon their shipment 
by the seller, and any subsequent damage to them 
must be borne by the former. [p. 8, col. 2.] 

Biddell Bros. v. Clemens Horst Co, (1911) 
1K. B. 984; 16 Com. Cas. 197; Clemens Horst 
Co. v. Biddell Brothers, (1912) A. C. 18; 81 L. J. K. B. 
42; 105 L. T 563; 17 Com, Cas. 55; 12 Asp. M, C. 80; 


"585. J. 50; 28 T. L. R. 42, referred to. 


Travelling expenses of the seller to the place 
where a breach of contract occurs, to have the goods 
re-sold under section 107 of the Contract Act, aro 
too ‘remote and cannot be recovered as damages 
under section 73 of the Contract Act. [p.8, col. 2.] 

Mr. Nadirshah Naorojt, for the Plaintiffs. 

Mr. L. P. Ferro, for the Defendants. 


JUDGMENT.—The plaintiff sued the de- 
fendants Nos. 1 and 2 to recover certain sums 
of money alleged to have been due on three 
contracts. The plaintiff has, however, given 
up his case against defendant No.1, and 
agreed to consider that defendant No. 1 had 
paid off the amount alleged to have been 
dne on the first of these contracts. Plaint- 
iff bas accordingly continued the proceedings 
against defendant No. 2, solely and in respect 
of the amounts alleged to be due culy upon 
the second and third contracts, The plaint- 
iff has throughout rot been precise in 
stating the grounds of his claims against 
defendant No. 2 either upon the 2nd or 
8rd contract, and this has led to con- 
siderable discussion whetber they have been 
based upon breach of contrast, or upon the 
drafts accepted by the second defendant 
upon those contracts. The plaintiffs’ claims 
as appearing in the plainf were to recover 
the sums of Rs. 657-110 and Rs. 439 
in respect of- the loss on re-sale of the goods 
under the 2nd contract dated Ist of July 
1913, and to recover the sum of Rs. 177 
as the balance due for the goods delivered 
under the 3rd contract of the 23rd Sep- 
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tember 1913, and it was admitted after 
a careful examination of the plaint that 
these claims were based on breach of the 
contracts and not, as might have been sap- 
posed from several of the allegations in the 
plaint, on the drafts accepted by the second 
defendant upon those contracts. 


The defendant No. 2 has pleaded that he 
was not bound to take delivery of the goods 
under the 2nd contract of the Ist July 
1918, owing: to delay through the documents 


of title having been sent by mistake to 


the wrong Bank. He has also questioned 
the amount of damages and in particular 
objects to the inclusion therein of the 
travelling expenses of his opponents. He 
has also pleaded non-liability to pay the 
sum of Rs. 158-4-0, demurrage charges on 
the goods sent under the 3rd contract of 
the 23rd September 1918, as here again 
the demurrage was due tothe delay caused 
by the documents of title having been sent 
to the wrong Bank. He has lastly objected 
to pay any overdue interest on the drafts 
either under the second or third contract, 


With regard to the first plea it does not 
appear that there was any definite agreement 
between the parties that the documents of 
title should be sent to any particular Bank. 
No doubt there was such a proposal in 
condition 4 of the conditions contained in 
the letter of the 28th February 1913 (Ex- 
hibit 40). But that particular condition 
does not appear to have been accepted in 
the reply of the 6th March 1913 (Exhibit 
41), And no other suggestion of such a 
condition appears to have been made prior 
to the 2nd contract of the Ist July 1913. 
Moreover, whether there had or had not 
been such à condition, it would appear to 
have been waived by the unconditional 
acceptance of the drafts drawn upon the 
Chartered Bank of India, Australia and 
China. : 


With regard to the. amount of damages, 
these have been amply proved by the evi- 
dence and documents put in on commission 
by the witness Latif Karim, the Manager 
of Messrs. Ganpathy Pillay and Co., and 
the Agent, Bank of Madras (Exhibits 42 
and 56 to 60). 1t was suggested with regard 
to their evidence that it’ indicated the sale 
of 90 bags of soojee and 110 bags of 


flour as specified in the 2nd contract of 
the Ist July 19.3. But it was explained 
that this was due to mistake in lelifery 
by steamship agents and argued that the 
damage, if any, caused thereby must be 
borne by the second defendant. There 
seems no reason to doubt that the mistake 
was so caused upon the evidence of Hormusji 
and if is quite clear that the damage, if 
any, caused thereby must be borne by the 
second defendant, as the goods had passed 
to him upon their shipment in the steamer 
under the terms of this C. I. F. contract. 
The effect of such a contract has been 
pointed ont by Keanedy,.l. J., at page 956 
of his judgment in the case of Biddell Bros. 
v. Clemens Horst Co. (1); that judg- 
ment was accepted as correct by the House 
of Lords on appeal in Clemens Horst 
Co. v. Biddell Brothers (2). That is also the 
legal position to be deduced from sections 79 
and 82 to 84 of the Indian Contract Act. But 
it does not appear to me that the claim to 
include travelling expenses as part of the 
loss caused, by the breach of contract can 
be sustained. The Assistant Manager Hor- 
musji went, it is true, in connection with 
these contracts to Negapatam in the Madras 
Presidency, but it is open to doubt whether 
this was the sole object of his journey 
looking to his other interests and the 
time spent by him in that Presidency. Such 
expenses are common in the ordinary prosecu- 
tion of business and are not usually attributed 
directly to breaches of contract. They are, in 
my opinion, too remote in any case for recovery 
under section 73 of the Indian Contract Act, 
And they cannot be said tobe partof the neces- 
„sary expenses of re-sale, as such re-sale conld 
and ordinarily would have been effected 
by the agents,the Chartered Bank of India 
in Madras. They could not, therefore, be 
recovered either under section 107 of the 
Indian Contract Act. 


With regard to demurrage on the goods 
under the 3rd contract ofthe 23rd Septem- 
ber 19.3, it appears to me that the amount 
was properly payable by the second defend- 


(1) (1911) 1 K. B. 934; 16 Com. Cas. 1197. 

(2) (1912) AO. 18; St L-7. K. B. 42, 195 L. T, 
563; 17 Com. Cas. 55; 12 Asp. M. C. 80; 56 3. J, 59 
28 T. L. B. 42, 
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ant. It is true that it was suggested in 
thg ‘letter of the 25th August 1913 and 
again in the letter of the 5th September 
1913 (Exhibits 32 and 35) that the docu- 
ments of title in all contracts should be 
sent to the Bank of Madras at Negapatam 
and that the documents in connection with 
this subsequent contract, the 3rd contract of 
the 23rd September 1913 (Exhibit 37), were 


sent instead tc the Chartered Bank of India.. 


But this fact was duly stated in the forward- 
ing letter of the 20th September 1913 
(Exhibit 45), and no exception was taken 
thereto, and the drafts were nevertheless 
duly accepted in’ the Chartered Bank of 


India. Again the subsequent correspcndence. 


between the parties referred merely to ob- 
jections on account of the late arrival of 
the steamer and made no reference to the 
mistake in sending the documents of title 
to the Chartered Bank of India (Exhibits 
46 to 54). 


With, regard to ‘the objection to the pay- 
ment of overdue interest in the drafts it 
appears to mə that this objection must be 
allowed. As already indicated, this suit has 
been based not upon the drafts but upon 
_ breach of the contracts. No good reason has 
been shown why interest should be allowed 
on the amount of loss due to the breach 
of contract, and we are not concerned in this 
suit with any claim of interest on the drafts 
which might have been made in a properly 


constituted suit under section 80 of the Ne- 
gotiahle Instruments Act. 
The issues for dagision must, therefore, 


be re-settled as follows and tLus decided: 

Issue No. 1. Was defendant No. 2 justified 
in mot taking delivery of the goods under the 
2nd contract of the lst July 1913? Finding: 
No. 


Issue No. 2. Have the damages claimed been 
proved in respest of the 2nd contract of the 
lst July 1913? Finding: Yes. 

But the two sams of Rs. 115 each on 
account of travelling expenses must be ex- 
cluded. 


Tssue No, 3. Was defendant No. 2 liable for 
the demurrage chargeson the goods under the 
3rd contract of the 23rd Seprenber: 1913? 
Finding: Yes. : 


Issue No. 4. Is defendant No. 2 liable for 
oyerdue interest on the drafis under the 


-—Auction 


- in which the defendants 
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2nd and 3rd contracts? Finding: No, 

Issue No. 5. General issues. 

The defendant No,2 is liable to pay 
Ra. 657-11-0 less Rs. 115 and less Rs. 67 plus 
the sum of Rs. 439 less Rs. 115 and less 
Rs. 55-3-7, that is to say, Rs. 475-11-0 plus 
Rs. 268-12 5 or a total of Rs. 744-7-5 on the 
2nd contract and the sum of Rs. 177 less 
Rs. 26-7-8 or the sum of Rs. 150-8-4 in res- 
pect of the 3rd contract. 

There should, therefore, be a decree against 


‘the second defendant for a total sum of 


Rs. 894-15-9 with interest at 6 per cent. 
per annum from the date of the suit to date of 
payment with proportionate costs. 

Suit decreed. 


ALLAHABAD HIGH COURT. 
Secoxp Civic Appeau No. 1695 or 1915. 
July 13, 1916. 

Present:-—Sir Henry Richards, Kr., 
Chief Justice, and Mr, Justice Rafique. 
NANNU LAL AND oraers—Derenpants— 
` APPELLANTS 
versus - 


BHAGWAN DAS—P.atntirs—Rusponpent. 

Civil Procedure Code (Act F of 1903), O. XXI, r. 93 
sale—Relurn of  puwrchase-money achen 
allowed. 

Under the provisions of the Civ il Procedure Code, 
1908, it is only when an execution sale has-been set 
aside that the purchase-money can ba returned to 
the purchaser. [p. 10, col. 2.] 

Munna Singh v. Gajadhar Singh, 5 A. 577; A. W. N. 
(1883) 180; 3 Ind. Dec. (x. s.) 491; Muhammad Najib 
Ullah v. Jai Narain, 26 Ind. Cas. 69; 12 A. L. J. 998; 
36 A. 529; Shanto Chandar Mukerji v. Nain Sukh, 23 
A. 855; A. W.N. (1901) 101; Dorab Ally Khan v. Abdool 
Azeez, 5 I. A. 116; 3 C. 806: 2 C. L. R. 529; 8 Suth. P. 
C. J. 519; 3 Sar. P. C. J. 818; 2 Ind, Jur. 426; 1 Ind. 
Dec. (x. s.) 1097, referred to. 


Second appeal from a decree of the District 
Judge, Aligarh, dated the 4th October 1915, 
modifying that of the Muasif, Jalesar, dated 
the 22nd July 1915. 

The Hon’ble Mr. Narain Prasad Asthana, 
for the Appellants. 


Babu Benoy Kumar Mukenji, 
spondent. 

JUDGMENT.—This appeal arises out of a 
suit in which the plaintiff claimed the sum of 
Rs. 705-2 6. The plaintiff alleged that.he had 
purchased certain property at an auction-sale 
first “party were 


for the Re- 


i 
, 
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decres-holders, and defendants second party, 
judgment-debtors. He alleged that after he 
had purchased this propertya suit was brought 
by a third party against the judgment-debtor 
for possession, which was successful. It 
appears that the plaintiff in the present suit 
applied to be brought on to the record of 
that suit. He was not brought on to the 
record and the suit was finally decided 


- against the judgment-debtor after purchase 


by the plaintiff. Under these circumstances 
the plaintiff alleges that he is entitled to get 
back the purchase-money and interest from 
the decree-holders and the judgment-debtor, 


The Court below has decreed the claim 


against the deoree-holders only. The latter 
have appealed. 

The plaintiff has never had the sale set 
aside nor taken steps to do so. Order 
XXI, rule 91, provides that a purchaser at 
any sale in execution ofa decree “may apply 
to the Court to set aside the sale on the 
ground that the judgment-debtor had no 
saleable interest in the property sold”. 
Order XXI, rule 92, provides for the setting 
aside or confirmation of the sale and further 
provides that no suit shall lie to set aside 
the sale. Order XXI, rule 93, provides 
for the return of the purchase: -money when 
the sale has been set aside. It is, therefore, 
quite clear that under the provisions of the 


-present Code, the purchase-money can only 


be got back where the sale has been set 
aside. ‘To allow the purchaser to get back 
the price without having the sale set aside, 
perhaps long after the sale, would obviously 
open the door to much fraud and would 
place the decree-holder at a very great 
disadvantage. Reliance has been placed on 
behalf of the respondent on the Full Bench 
case of this satay in Munna Singh v. Gajadhar 
Singh (1). -In that case the point was 
whether a plaintif could recover the pur- 
chase-money Le bad paid on the ground 
that the judgment-debtor had no saleable 
interest in the property sold and that he 
had for that reason been deprived of it by 
a regular suit or whether he was confined 
to the remedy prawided by the then Code 
of Civil Procedure. The Court held that, 
notwithstanding that he 
back his money | by-a icm he had 
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suit. It is only necessary to point out 
that there is a marked difference in the 
terms of the present Code of Civil Procedure 
and the Civil Procedure Code of 1882. Section 
315 of the latter Act provided that the 
purchaser might get back the purchase- 
money whena sale had been set aside under 
sections 310 (a), 312 or 318, or when it was 
found that the judgment-debtor had no sale- 
able interest in the property which purport- 
ed to be sold, andthe purchaser was for 
that reason deprived of it. We have already 
pointed ont that under the provisions of the 
present Code, it isonly when the sale has 
been set aside,that the purchase-money can 
be returned. In the case of Muhammad Najib 
Ullah v. Jai Narain (2) a somewhat similar 
question arose. The learned Judges who 
decided that case expressed great doubts 


as -to the correctness of the decision 
in the Full Bench case of Munna Singh 
v. Gajadhar Singh (1) above referred 
to. The case was not finally decided 
at the time, an issue being referred 


to the Court below as to whether or not 
the judgment-debtor had a “saleable in- 
terest”. It does not appear what the final 
order of the Court was. Possibly there 
was a finding that the judgment-debtor had 
a saleable interest. The learned Vakil for 
the respondent points cut that that case arose 
after the alterations in the Code. It is quite 
clear from the judgment that the atten- 
tion of the Court was not called to the 
changein the law. It, therefore,seems to us 
to be clear that the plaintiff is not 
entitled to get back the purchasé-money 
by virtue of the provisions of the 
Code. We think it cannot be argued that 
he has a right to get back his purchase- 
money under the circumstances of the pre- 
sent casa, irrespective of the provisions of the 
Code. In the ease of Shanto Chandar Mukerji 
v. Nain Sukh (3) the learned Judges say at 
page 356: “Wethink that a purchaser is 
only entitled to receive back his purchase- 
money under the conditions stated in section 
315, whether .by application under that 
section or by suit. As regards private sales, 
there is under section 55 (2) of the Transfer 
of Property Act, in the absence of a contract 


(2) 26 Ind. Cas. 59; 12 A. L. J. 908; 36 A. 529, 
(8) 23 A. 855; A. W. N. (1901) 101. 
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to the contrary, an implied covenant fong 
by the vendor. As regards sales under 


@ecrée of a Court, there is no warranty of titles 


either by the decree-holder or by the Court”. 
Jn the case of Dorab Ally Khan, v. Abdool 
Azeez (4) their Lordships remarked: “Now it 
is, of course, perfectly clear that when the 
property has been so sold under a regular 
execution, and the purchaser is afterwards 
evicted under a title paramount to that of the 
judgment-debtor, he has no remedy against 
either the Sheriff or the judgment-creditor’’. 
The result is that the appeal is allowed, 
the decree of the lower Appellate Court set 
aside and the decree of the Court of first 
instance restored with costs in all Courts. 


Appeal allowed. 
(4) 5I. A> 116; 30. 806; 2 O. L. R. 529; 3 Suth. P. 
C. J. 519; 3 Sar. P. O. J. 818; 2 Ind. Jur. 426; 1 Ind. 
Deo. (N. s.) 1097. 


pa 
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CALCUTTA HIGH COURT. . 
APPEAL FROM ORIGINAL Decrees No. 397 
or 1915. 

Rute No. 929 or 1915. 
January 11, 1916. 
Present:—Mr, Justice Holmwood and 
Mr. Justice Imam. 
DALCHAND SINGHI— 
APPELLANT 
versus 
SECRETARY OF STATE FOR INDIA 


— RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 49 (1), 54— 
House, godowns used as servants’ quarters whether form 
part of —Award—Appeal. d 

Godowns attached to a house which are used as 

‘servants’ residence, form part and parcel of the 
house within the meaning of section 49 (L) of the 
Land Acquisition Act. [p. 12, col. 1.] 

An appeal lies against an order passed under 
that section. [p. 12, col. 1.] 

Hasun Molla v. Tasiruidin, 15 Ind. Cas. 925; 89 C. 
898, distinguished. 


Appeal against the decree of the Special 
Land Acquisition Judge, 24-Pergannas, dated 
the 29th June 1915. 

Babu Provas Chandra Mittra (with him 
Babus Jnanendra Nath Sarkar and Uma 
Charan Laha), for the Appellant. 

Baba Ram Charan Mitra, for the Re- 
spondent, 9 














Fis is an appeal from 
yJecial Land Acquisition 
soe Teds on a reference made by 

SM ander section 49 (1) of the Land 
Acquisition Act. It appears that the owner of 
the house demanded a reference on the point, 
on the ground that the cutting of the corner 
of his compound with the whole of one 
and part of.a second godown near the 
gate would be the acquisition of a part 
of his house contrary to the provisions of 
the Act. The learned Collector in making 
the reference drew attention to the question 
of what‘ would be reasonably required for 
the full and unimpaired use of the house, but 
he very properly made the reference in terms 
of the section for the determination of the 
question whether the land proposed to be 
acquired does or does not form part of the 
house. The learned Special Land Acquisi- 
tion Judge appears to have entirely ignored 
this question, whichis the only question he 
had to-decide, and to have based his 
decision on a clause in section 49 which 
allows him to take into consideration the 
question whether the land proposed to be 
taken is reasonably required for the full 
and unimpaired use of a house, mannfactory 
or building. That such a question should 
be taken into consideration where 
the circumstances allow, there can be no 
doubt. But it cannot be held that that 
is the only question, or indeed the main 
question to be decided. 


In appeal before us a preliminary 
objection is taken that no appeal lies, and 
the authority of Hasun Molla v, Tasiruddin 
(1) is cited. That is direct authority only 
for the proposition that an order of the 
Special Land Acquisition Judge refusing 
to restore a claim case by setting aside 
a decree passed es parte for default of the 
claimant, is n.t an award and does not 
come within section 54 of the Land 
Acquisition Act, but the learned Judges 
who decided that case pointed ont thatin 
every case the order complained of must 
be considered and the Court has to see 
whether that order is ap award or any 
part of an award, An order of this nature 
has been dealt with in appeal on several 
occasions by the Allahabad Court and by 





(1) 15 Ind. Cas, 925, 39 
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the Madras Court, and it bas never been 
doubted that an appeal would lie. But 
assuming that it did not lie, we should 
certainly have to interfere in this case in 
the exercise of our powers of revision, which 
we have been asked to exercise by a peti- 
tion upon which a Rule has been issued. 


We have already noted that the learned 
Judge’s judgment bad altogether missed the 
point for adjudication; and the only point 
for consideration is whether these godowns 
do or do not form part of the premises 
which consist of a gentleman’s house and 
the necessary outbuildings attached to it, 
or whether they are separate pieces of land 
which can be taken away without detriment 
to the reasonable requirements for the full 
and unimpaired use of the house. In 
deciding the latter point the learned Judge 
makes use of a somewhat curious argu- 
ment. He says that because the accom- 
modation for servants is already extremely 
defective it cannot injure the owner to 
make it still more defective. This is an 
argument to which we cannot accede, 


The factis that these two godowns which | 


the learned Judge calls “durwan's godowns” 
are the only servants’ house, properly speak- 
ing, in the whole of the premises. The 
premises have been let in flats apparently 
for many years and there are two kitchens 
one on each side of the housa which, of 
course, cannot be used as residences for thé 
servants. There is a stable and there isa 
very small hut by the side of the stable, 
which is said to be the residence of the 
sweeper. Where the superior servants of 
the two tenants live we are at a los3 t> 
conceive, unless they live in these durwan’s 
lodges. The Judge himself shows that no 
durwan is required, bécause he says no 
carriages ever enter the compound. 
to us that these two godowns are necessarily 
part and parcel of the building and a 
most important part of that building for 
the purpose of letting it out to gentlemen 
as a place of residence. 


We must, therefore, set aside the order 
made by the leamed Judge and direct 
that this portion of the building be not 
acquired unless the whole premises are 
acquired by the Land Acquisition Collector. 
The costs given against the claimant in 
the lower Qourt must be refunded, if paid, 


It seems . 


and there will ba costs of this hearing in 
favour of the appellant. 
The Rule will be made absolute 
the same reasons without costs. 
Appeal allowzd; Rule made absolute. 


for 


PATNA HIGH COURT, 
APPEAL From ORIGINAL Dacres No. 478 
or 1913. ; 
May 23, 1916. 
Present:—Mr. Justice Mullick and 
Mr. Justice Kingsford. 
Musammat JANAKBATI THAKURAIN — 
DEFENDANT —APPELLANT 
VETSUS 
Babu GAJANAND THAKUR—Pratytipe 


. — RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXII, r, 
3 —Probate and Administration Act (V of 1851), s. 88 
—Probute proceedings —Compromise, effect of—-Form of 
decree—Will, necessity of proof of—Right of objector 
to withdraw from compromise. 

The main issue in a Probate caseis whether or 
not the Will has been proved, and the only effect of 


a compromise in such a case is to reduce a con. 


tontious proceeding into one which is not conten. 
tious and a Court is not absolved from the task of 
either granting Probate or refusin git. [p. 13, col. 2.] 

Ifa compromise has baen made in a Probate case 
and the objector withdraws from the contest, a 
Court will grant Probate in common form; but the 
Court cannot dismiss the case altogether and embody 
the terms of the compromise as if the decree was one 
capable of execution by him. [p. 13, col. 2.] 

Where during a Probate proceeding an objector 
has agreed toa compromise itis open to him to 
subsequently resile from it and insist upon the trial 
of the issue whether the Will was duly executed. ([p. 
14, col 1] 

Order XXIII, rule 3, of the Civil Procedure Code, 
read with section 83 of the Probate and Adminis. 
tration Act, do not say thatit is compatent to the 
Courts to allow the parties to divide the testator’s 
property without proving the Will. [p. 18, col. 2.] 
` Appeal from a décision of the District 
Judge, Parnea, dated the 19th August 1913. 

Mr. Lakshmi Narain Sinha, for the Appel- 


lant. 
Mr. Abani Bhushan Muterjee, for the Re- 


spondent. 
JUDGMENT. 
Motnict, J.—Rudra Nand, Kula Nand and 
Tirtha Nand were three brothers of a 
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Mitakshara family living joint in food and 
worship. It is alleged that Kula Nand 
sefarated from the joint family about twenty 
years before the Will, which is the subject of 
the case before us, 

‘Rudra Nand died cnthe llth of June1911, 
leaving a Will alleged to have been executed 
on the 9th cf June 1911. Probate of the 
Will was applied for by Gira Nand, and 
Gaja Nand, sons of Tirtha Nand, on’ the 
6th of December 1911. On the 18th May 
1912, Janakbati the widow of Rudra Nant 
fled an objection attacking the Will as 
forgery. On the 18th of August 1912 a 
petition alleged to have been signed by 
Janakbati was filed before the Court, stating 


that she and the propounders had agreed to` 


divide the testator’s property and praying 
that the application for Probate might be 
dismissed on compromise without decision. 
It appears that on the same day another 
petition purporting to have been signed by 
Janakbati was filed before the Court, stating 
that the petition of compromise had not in 
fact been signed by her. i 

On the 25th of May 1912 the learned 
District Judge framed the following issues 
. for determination:— 


1, Is the Will propounded by the plaintiffs 
genuine? É 

2, Was the testator Rudra Nand Thakur 
in, a sound disposing state of mind when 
he is alleged to have executed the said 
Wille 

3. Are the plaintffs entitled to Probate as 
prayed ? 


But on the 19th of May 1913 he disregarded 
the issues framed on the 25th of May 1919 
and addressed himself only to the two follow- 
ing issues :— 


1, Can this case be disposed of in terms 
of the petition of compromise ? 

2. Did Musammat Janakbati sign the 
petition of compromise with full knowledge 
of its contents after it was written ? 

The learned District Judge took evidence 
upon the two issues abovementiond and 
found that inasmuch as the objectrix had with 
full knowledge signed the petition of compro- 
mise, she was no longer competent to resile 
from the same. He accordingly ordered the 
case to bedismissed interms of the petition 
of compromise. The learned District Judge’s 


decr-e is to the same effect and after 
reciting that thecase is dismissed in accord- 
ance with the petition of compromise, it 
proceeds to embody in it the full terms 
of that compromise. The present appeal 
before us is preferred by the objectrix, who 
asks that the case should be remanded in 
order that the execution of the Will may be 
proved in solemn form. 

It is quite clear, and the learned Vakil for 
the respondent admits, that the learned 
District Judge’s order, as it stands, cannot 
be supported. In a Probate case a decree 
such as that passed by himis meaningless. 
There can be no dismissal of a Probate 
case in accordance with the terms of a 
petition of compromise. The main 
issue in such a case is, whether or not 
the Will has been proved, and as has been 
pointed out in several decisions in the 
Courts, the only effect of a compromise is 
to reduce a contentious proceeding into one 
which is not contentions; but this does 
nob absolve the Court from the task of 
either granting Probate or refusing it. If 
a compromise has been made and the 
objector withdraws from the contest the 
Court will grant Probate in common form, 
but the Court cannot dismiss the case 
altcgether and embody the terms of the 
compromise as if the decree was one 
capable of execution by him. 

The learned Vakil for the respondent 
relies upon Order XXIII, rule 3, of the 
Civil Procedure Code, read with section 83 
of the Indian Probate and Administra- 
tion Act. But these secticns merely mean 
that in a Probate case the Civil Procedure 
Code so far as possible determines the 
procedure of the Court. These sections 
nowhere say that if is competent to the 
Court to allow the parties to divide the 
testator’s property without proving the 
Will. 


The cases of Kunja Lal Chowdhury v. 
Kailash Ohandra Chowdhury (1) and Sarada 
Kanta Das v. Gobinda Mchan Das (2) carry 
the case of the respondent no further. 
In the first of these twe cases it was, 
no doubt, laid down that when Probate has 
been given in common form upon the 


(1) 7 Ind. Cas. 740; 14 C. W. N. 1083. 
(2) 6 Ind. Cas. 912; 12 C. L, J. 91. 


14 [INDIAN CASES. 


LACHHMAN PRASAD Y. DURGA RRASAD, 


filing of a petition of compromise by the 
objector it will no longer be open to the 
same objector to re-open the proceedings by 
way of revocation. But the learned Vakil 
for the respondent has been unable to 
show any case which goes so far as to say 
that before Probate is given by the Court 
it is not open to the objector to insist upon 
the proof of the Will. The view of the 
learned lower Court appears to have been 
that as on the 28th of August 1912 the 
objectrix had agreed to a compromise, it 
was no longer open to her to -resile from 
it except upon proof of fraud. In my 
opinion that is an erroneous proposition 
of law. It must always be a. question of 
- fact whether the proceedings are conten- 
tious or not. It may be that on the 
28th of August 1912 the objectrix had 
consented to withdraw her objection, but 
it is quite clear that on the 19th of 
August 1913 she had withdrawn that 
petition and that she was insisting upon 
the trial of the issue whether the Will 
had been duly executed. She was not 
estopped from withdrawing her objection 
and from asking that the Will should be 
proved in solemn form. This being so, 
the order and decree of the lower Court 
must be set aside and the case remanded 


for disposal according to law. The 
objestrix will have a chance of contest- 
ing the genuineness of the Will and if 


she fails, Probate must be given in solemn 
form. If she withdraws her objection Pro- 
abte must be given in common form, but 
the Court must do either one or the 
other of these two things. If.she succeeds 
the application of the propounders will be 
dismissed. As regards the compromise al- 
leged to have been made by the objectrix, 
the Court has no greater power to enforce 
it than any other contract made ont of 
Court. i 

The appeal is decreed with costs, which 
will be according to seale. 

Kriyusrorp, J.—I agree. 

Appeal decreed; Case remanded. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu Appear No. 222 or 1915. 9 
April 19, 1916. 

Present: Mr. Kanhaiya Lal, A. J. C. 

LACHHMAN PRASAD AND ANOTHER--- 
DeFenDANTS——APPELLANTS 
VETSUS 

DURGA PRASAD AND OTHERS— PLAINTIFES 


— RESPONDENTS. 

Custom—Hindu Law—Succession, collateral—~Dis- 
tribution among sons according to number of their 
mothers, effect of. i 

In a case governed by custom, where property is 
distributed among the sons of a person according to 
the number of their mothers, the descendants of the 
sons of one of them cannot succeed collaterally to the 
property left by the descendants of another of them 
so long as other descendants, though lower in degree, 
[p. 14, col. 2.) - 

The effect of such a custom is to coustitute brothers 
by the same father and mother and their descendants 
persons of one stock for purposes of inheritance, 
and as a logical result of the custom, persons who 
aro descended from a different mother, though 
nearer in degree, are not entitled to preference over 
descendants of the same mother. [p. 15, col. 1.] 


Appeal against the decree of the Additional 
Judge, Lucknow, dated the 9th April 1915, 
upholding that of the Subordinate Judge, 
Unao, dated the 20th February 1915. 


Mr. St. G, Jackson, for the Appellants. 


Babu Ram Chandra, for 
No. 8. 


4 

JUDGMENT.—The question for considera- 
tion in this appeal is whether in a case 
governed by custom, where property is dis- 
tributed among the sons of a person accord- 
ing to the number of their mothers, the 
descendants of the sons of one of them can 
succeed collaterally to the property left by 
the descendants of another of them, so long 
as the other descendants, though lower in 
degree, of the same stock are alive. The 
Courts below held that the differentiation 
made by the custom between the sons of 
different mothers cannot be extended to 
their descendants. The wajb-ul-are embody- 
ing the custom, is silent on the question of 
collateral succession, but on the finding that 


Respondent 


_ & custom exists by which the distribution 


is made according to the mothers, it, does 
not seem equitable that the property of the 
descendants of one of those mothers should 
be allowed to go to the descendants of 


another, so long as the descendants of the 
4 
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former are alive. Hari Kishun, the com- 
mon ancestor of the parties of this case, had 
three wives, and it is common ground that 
by his first wife, he had two sons, Panna 
*and Gaini, who together got a one-third 
sbare of the estate on the death of their 
“father,” By the second wife, he had two sons, 
Siva and Prasad, who similarly got one- 
third of the estate left by their father. By 


the third wife, he had ason, Ichhai, who ` 


got the remaining one-third. Gur Prasad 

~ and Gaya Prasad, the sole surviving descend- 
ants of Siva, died of plague in September 
1911 or thereabout. Their property is in 
the possession of Lachhman and Baladin, 
the descendants of Prasad, the: full brother 
of Siva. The descendants of Panna,. Gaini 
and Ichhai seek to oust them on the ground 
that they are higher in relationship to the 
deceased, Gur Prasad and Gaya Prasad. 
The Courts below, applying the Hindu Law, 
gave them a decree, but the effect of that 
decree is to render the above cuatom abso- 
lutely nugatory, for it does “not allow the 
benefit of that custom to the descendants of 
the persons who derived title in pursuance 
of it, The effect of such a custom is to con- 
stitute brothers by the same father and mother 
avd their descendants persons of one stock for 
purposes of inheritance, and as a logical 
result of the custom, the plaintiffs who are 
descended from a different mother are not 
entitled to preference. 


The appeal is, therefore, allowed and 
the plaintiffs’ claim dismissed with costs 
throughout. 


Appeal allowed, 
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LOWER BURMA CHIEF COURT, 
Civic Rererence No, 5’or 1916. 
August 7, 1916. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
, and Mr. Justice Twomey. 
MAUNG BA THAUNG AND OTHERS— 

PLAINTIFES—-APPELLANTS 
versus 
MA SHIN MIN AND OTHERS— DEFENDANTS— . 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2~ 
Cause of action, meaning of—Suit for possession, after 
suit for declaration dismissed, whether barred—Specific 
Relief Act (I of 1877), s. 42— Declaration, suit for— 
Plaint, allegations in. 

A cause of action consists of the circumstances 
and facts which are alleged by the plaintiff to 
exist and which, if proved, will entitle him to the 
relief or some part of the relief prayed for, and is 


to be sought for within the four corners of the 
plaint. [p. 19, col, 1.] 


Jibunti Nath Khan v. Shib Nath Chuckerbutiy, 10 
C. L. R. 537; 8 C. 819; 4 Ind, Dec. (N. s.) 529, referred 
t0. 


A plaintiff whose suit for a declaration of title to 
land has beon dismissed on the ground that he was 
notin possession atthe time of filing the suit, is 
not debarred by Order II, rule 2 (8), Civil Procedure 
Code, from bringing a subsequent suit on the same 
title for recovery of possession of the same land. [p. 
18, col. 1.] 

Before admitting a plaint fora mere declaratory 
decree a Court should take particular care to seo 
that the plaint contains the allegation that the plaint- 
iff is in possession of the property. [p. 18, col. 2.] 

Bandey Ali v. Gokul Misi, 12 Ind. Cas, 154; 84 A. 
172; 9 A. L. J. 111; Siliman sahib v. Bontala 
Haman Sahib, 20 Ind. Cas. 418; 88 M.- 247; (1913) 
M. W. N. 554; 25 M. L, J. 126; Jibunti Nath Khan 
v. Shib Nath Chuckerbutty, 10 ©, L. R. 587; 8 0. 819; 
4 Ind. Dec. (N. s.) 529, referred to, 

FACTS of the case appear from the 
following Order of Reference by Parletit, J.:— 

ln Civil Regular Suit No. 54 of 1912 U 
Zo sued his wife, his daughter and his 
son-in-law for a declaration that he was 
the owner of a piece of paddy land and of 
a house and its site, which his wife had 
sold to his daughter and son-in-law by 
registered deed on the 29th June 1910. 
He admitted that he had been turned out 
of the honse three years before the suit 
by his daughter, who afew months before 
the suit had also taken possession of the 
paddy land, He was granted a declaration 
but upon appeal his suit was on the 27th 
October 1913 dismissed under the proviso 
to section 42 of the Specific Relief Act, be. 
cause he omitted to sue for possession. On 
the 3th January 1914 he filed the present 
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snit against the same defendants to eject 
them from the paddy land and house and 
site. One of the defences raised was that 
the suit was barred by Order II, rale 2, of 
the Civil Procedure Code, but the Sub- 
Divisional Judge held that it was not 
barred on the authority of Ram Sewak Singh 
y. Nakched Singh (1), remarking that the 
defendant could not show any Burma ruling 
on the point, notwithstanding that he pro- 
duced a certified copy of the judgment of 
this Court in Maung Shwe Tun v. Ma Me (2), 
which is to the contrary effect. On appeal 
the Divisional Judge held the suit to be 
barred under Order IT, rule z, but he gave 
no reasons and quoted no authority. The 
plaintiff’s representatives have appealed 
against the decision. | 

There appear to be authorities that such 
a suit is not barred: In Jibunti Nath Khan 
v. Shib Nath Chuckerbutty (3), where a pre- 
vious suitfor a declaration of title and con- 
firmation of possession of land had been 
dismissed on the ground that the plaintiff 
was not in possession at the time of filing 
the suit, a subsequent suit on the same 
title for resovery of possession was held not 
to be barred under section 43 of the Code 
of 18&2, corresponding to Order IL, rule 2, of 
the present Code. The decision rested upon 
the principle that the causes of action in the 
two suits wére not the same, as is set out 
in the following passage: — “In deciding “the 
question whether this suit is barred by 
the former suit, we must see if the cause 
of action is the same in both sunits. A cause 
of action consists of the circumstances and 
fasts which “are alleged by the plaintiff to 
exist and which, if proved, will entitle 
him to the relief or to some part of the 
relief prayed for, and is to be sought for 
within the four corners of the plaint. The 
allegations in the plaint in the former suit 
were the death of Promotho Nath, the 
alleged heirship of the plaintiff to his estate, 
the possession by the plaintiff of that estate, 
and the proceedings under the Criminal Code 
and inthe Registration Court which threaten- 
ed to result in a disturbance by the defend- 
ants of the rights enjoyed by the plaintiff. 
These constituted the cause of action in that 


(1) 4 A. 261; 2 Ind. Dec. (x. $.) 830. 
(2) Second Civil Appeal No. 224 of 1903. 
(3) 8 6. 819; 10 O. L. R. 537; 4 Ind, Dee. (x. s.) 529. 
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suit ani the relief asked for was a decree 
declaring the plaintilf’s title as heir, the 
effect of which would have been to qufet 
him in the possession of his estate. Upon 
such a cause of action a declaratory decree 
was the only remedy he could sue for. How 
then can it ba said that he omitted to sue 
for any remedy in respect of that cause of 
action when he was entitled to no other?” 
In the case now under consideration there 
was no allegation in the plaint in the ear-. 
lier suit that the plaintiff was in possession 
of the property: admittedly he was not and 
it appears to me that plaintiff having been 
dispossessed, the cause of action in the 
second suit hadalready arisen when the first 
suit was filed, and that the cause of action 
in the two suits was the same. h 


The Allahabad case referred to above 
[Ram Sewak Singh v. Nakched Singh 
(1)] also proceeded upon the lines that the 
canses of action in the two suits were not 
the same and that when the first suit was 
brought the plaintiff was not entitled to the 
remedy asked for in the second snit. At page 
267 occurs the following passage:— It only 
remains to be seen whether section 43 was 
rightly held by the lewer Court to bar the 
claim. Now it is to be observed that the 
basis upon which the appellants rested 
‘their former prayer for relief was the exe- 
cution of the deed of gift of the 10th Decem- 
ber 1878, by which they declared their 
rights had been interfered with. They 
made no claim for possession of their 
shares, because at that time no act had been 
done by the respondent amounting to the 
assertion of a possession adverse to their 
title and, indeed, as will be seen from their 
plaint they plainly intimated that, as regards 
one of the villages in which they claimed 
a share, it was in the possession of the 
respondent under a lease to which they 
took no objection, and as to the other, that 
they were in joint possession with him. Ib 
is obvious, therefore, that, while at the tims 
of the institution of the former litigation 
their cause of action was the deed of gift, 
when the present suit was. brought some- 
thing more had accrued by reason of 
the obstruction offered by the respondent 
to their exercising the right of proprietor- 
ship over their shares. In the ona case, 
no possession having been asserted by the 
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respondent, the appellants were not entitled 
to sue him for possession; in the other 
casg an additional cause of action had 
- arisen, which gave them the right to the 


e further remedy. Under these cive 
stances it does not appear to r , 
the . appellants have Jaid ther. .ves 
under’ the prohibition of the third para- 
graph of section 43 of the «ivil Pro- 
cedure Code”. This shows that the cir- 
cumstances were different from those of 


the present case. As regards the remedy 
open to the plaintiff in the first suit, the 
reasons of the learned Judge for his view are 
to be found at pages 269 to 271 and amount, so 
far as I can understand, to this—section 42 of 


the.Specific Relief Act empowers a Court to: 


grant a mere declaratory decree, only when 
that is the sole relief to which the plain- 
tiff is entitled. If the plaintiff is able to 
seek further relief than a mere declaration 
of title and omits to do so, he is not 
entitled to a bare declaration If, therefore, 
he sues for a mere declaration when he is 
able to seek further relief, he is not entitled 
to the relief of a declaration. But Order 
IJ, rule 2 (3), applies only where, there 
being identity of causes of action in the 
two suits, the plaintiff is entitled in the 
first suit to more than one relief} and it 
. has no application to’a case where in the 
first suit he is entitled to no relief at all. 
I find it difficult to hold that, ina case 
like the present, the plaintiff is not entitl- 
ed at all to the relief of a declaration of 
his title to the property. It appears to me 
that if his" case was true he was entitled 
to ‘that relief, but he was only allowed to 
obtain it in a shit in which he asked also 
for the further relief of possession to which 
his cause of action also entitled him. It 
`~ is significant that the word “relief” has 
been substituted in Order II, rule 2 (3), 
for the word “remedy” which appeared in 
section 43 of the Civil Procedure Code of 
1882, thereby assimilating the wording more 
nearly to that ofthe proviso to section “42 
. of the Specific Relief Act. Nonoo Singh 
Monda v. Anand Singh Monda (4) also pro- 
ceeded on the ground that the causes of 
action in the two suits were dissimilar. In 
Ambu v. Ketlilamma (5) a plaintiff was held 


(4) 12 0. 291; 6 Ind. Dec. (x. s.) 197. 
(5) 14 M. 23; 1 M. L. J. 28; 5 Ind, Dsc. (N. 8.) 16. 
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not to be debarred from filing a second 
suit on grounds of action of the occurrence 
of which the plaintiff was ignorant when 
the first suit was filed. This does not 
apply to the present case, where the plaint- 
iff was fully aware of his dispossession, 
when he filed his first suit. 

Mohan Lal vy. Bilaso (6) merely followed 
the earlier Calcutta case. Nathu valad Pande 
v. Budhu galad Bhika (7) was also decided on 
the ground that the second suit was on a 
different cause of action from the first. 

Bandey Ali v. Gokul Misir (8) followed 
the earlier Calentta and Allahabad cases. 

No reported decision from Burma has 
been quoted but the ruling in Maung 
Shwe Tun v. Ma Me (2) of this Court 
seems to be applicable to the present case, 
The point is important, and I think it is 
desirable that it should be authoritatively 
decided in this Province. I, therefore, refer 
to a Bench the question, whether a plaintiff 
whose suit for a declaration of title to land 
has been dismissed on the ground that he 
was not in possession at the time of filing 
the suit, is debarred by Order II, rule 2 
(3), of the Code of Civil Procedure from 
bringing a subsequent suit on the same 
title for recovery of possession of the same 
land? A 


Mr. Doctor, for the Applicant. 
Mr. May Oung, for the Respondent. 


JUDGMENT. ` 


Fox, ©. J.—The question referred is 
elaborately discussed in the judgment of 
Karamat Husain, J., in Bandey Ali v. Gukul 
Miser (8). He held tbat a plaintiff who had 
sued for a permanent injunction restraining 
the defendants from cutting down the trees 
in a grove, and whose suit had been dis- 
missed on the ground that he had failed 
to prove his possession of the grove, could 
not subsequently sue for possession of the 
property. He founded his decision on the 
principle of section 43 of tbe Civil Pro- 
cedure Code, 1882, which is repeated in 
rule 2 of Order II in the lst Schedule 
of the present Code. The Appellate Bench, 
however, reversed the decigion in view of 


(6) 14 A. 512; A. W. N. (1892) 80; 7 Ind. Dee, 
(x. s ) 696 

(7) i8 B. 637; 9 Ind Dec. (x. s.) 867. 

(8) 13 Ind. Cas. 154 34 A. 172, 9 A. D. J. ML 
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that Court and other High Courts having 
for a long time accepted the view that 
the dismissal of a suit for a declaratory 
decree on the ground that the plaintiff is 
not, or has not proved that he is, in posses- 
sion is no bar to a subsequent suit by him 
for possession. In Siliman Sahib v. 
Bontala Haman Sahib (9) a Bench of the 
Madras High Court has recently adopted. the 
same view, a 

The case of Jibunti Nath Khan v. Shib Nath 
Chuckerbutty (8) is a prominent case, in 
which it was held that a similar section 
in the Civil Procedure Code of 1877 did 
not bar a subsequent suit for possession. 
It is to be noted that in that case the 
plaintif in his first suit for a declaratory 
decree alleged that he was in possession 
of the property. That suit was dismissed 
on the ground that the plaintiff was not 
in possession and consequently was not 
entitled to a declaratory decree. If he 
could have proved his possession a de- 
claratory decree wasallhe need have asked 
for, so on the allegations in his plaint he 
did not omit to sue for any relief that he 
was entitled to. It is difficult to resist the 
reasons given for holding that in such a 
case the principle of rule 2 of Order HI 
does not preclude a plaintiff from bringing 
a suit for possession. In order to obtain 
a mere declaratory decree under section 42 
of the Specifis Relief Act a plaintiff must 
allege and prove that he is in possession 
of the property in respect of which he 
seeks the declaration he asks, for if he 
does not do so the proviso to the section 
precludes the Court from making the de- 
claration, it being manifest that if he is 
not in possession it is open to him to seek 
the further relief of a decree for possession. 


White, J’s remarks upon the difficulty 
in some cases of proving possession are 
cogent, and it certainly might work 
hardshipto a party entitled to property 
who believed himself to be in possession of it, 
if by reason of an adverse decision on the 
question of possession only he were debarred 
from taking any,further action to assert his 


title to the property. 


(9) 20 Ind. Cas. 418; 38 M. 247; (1918) N. W. N 
654; ¥5 ALL. J. 125, 
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It seems that in most of the cases in the 
Indian Courts the plaintiffs in their suits 
for declaratory decrass alleged that they 
were in possession. i 

In the case before this Court the plaint in 
the suit for a declaratory decree contains no 
allegation as fo the plaintiff being in posses- 
sion. In thecourse of hisevidence he made 
admissions which shewed that he was not in 
possession, and the snit had nezessarily to be 
dismissed. The question is, whether in such 
a case the plaintiff is debarred from bringing 
a suit for possession, 

Ié would be anomalous if he could bring 
such a suit atter making an untrue allegation 
about being in possession, but could not do so 


“becaus2 he had‘said nothing at all about 


the possession of the property. His-first suit 
for a declaratory decree was in fact defective, 
and- should have been rejected under rule 2 
of Order VII, because without an allegation 
that he was in possession it did not disclose 
a sufficient cause of action entitling him to 
the relief he claimed. The rejection of the 
plaint would not have precluded him from 
presenting a fresh plaint containing the 
necessary allegation that he was in possession 
of the property. The suit on such a plaint 
would have had to be dismissed at the 
hearing because he could not prove posses- 
sion, but according to the rulings of the 
Indian High Courts, if would have been 
open to him to have brought a subsequent 
suit for possession. 

Under the circumstances I would hold that 
the plaintiff was not debarred from bringing 
the subsequent suit for possession by reason of 
his not having made any allegation as to 
possession in his suit for a declaratory 
decree, and I would answer the question 
referred in the negative. 


Before admitting a plaint for a, mere de- 
claratory decree a Court should take particular 
care to see that the plaint contains the alloga- 
tions which must be proved before such a 
decree can bə given. Asabove stated, it is 
necessary for a plaint for a mere declaratory ` 
decree as to any right to property to contain 
an allegation that the plaintiff is in possession 
of the property. 

The costs of this raferauce will follow 
theresult of the suit, three gold mohurs allowed 


as Advocate’s fee. 


# 
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Twomey, J.—The answer to the question 
refgrred turns on the meaning of the term 
“cause of action” in Order II, rule 2. It 
is only if the cause of action in the two 
suits is the same that the rule bars the 
second suit. 

‘In England the term has been defined 
authoritatively as “every-fact which it would 
be necessary for the plaintiff to prove, if 
traversed, in order to support his right to the 
judgment of the Court”: Read v Brown (10). 
The wide definition given by White, J., in the 
Calcutta case of Jibunti Nath Khany. Shib Nath 
Chuckerbutty (8) is in conformity with the 
above. “A cause of action consists of the cir- 
cumstances and facts which are alleged by the 
plaintiff to exist and which, if proved, will 
entitle him to the relief or to some part 
of the relief prayed for, and is to be 
sought for within the four corners of the 
plaint”. The opinion that tho cause of 
action is to be sought fer within the four 
corners of the plaint has been generally 
followed by the Courts in India. 

Tt would appear, therefore, that Order II, 
rule 2, bars a second suit only where the 
essential allegations in the two plaints are 
identical. If in one suit in respect of land 
the plaint is silent as to possession or if it 
states that the plaintiff is in possession, 
while in the other suit the defendant is 
alleged to be in possession,’ the two suits 
are to that extent based upon different 
causes of. action. Such is the case as 
regards the two suits which Parlett, J, 
had before him and I am unable to concur 
in his view that the cause of action in the 
two suits was the same. 

I agree with the learned Chief Judge 
in answering the question in the nega- 
tive. 

Twoney, J.— In conformity with the finding 
of the Bench.the decree, of the Divisional 
Court isset aside and the case is remand- 
ed to that Court for decision on the merits. 

A certificate will be granted entitling 
the appellant toa tefund of the amount of 
Conrt-fee on the memorandnm of appeal to 
this Court, s < 

The other costs of the appeal in this Court 
will follow the final result. 

Appeal accepted; Case remanded. 


(10) (1889) 22 Q. B. D. 128; 58 L. J. Q. B. 120; 60 
L, T. 250; 87 W. R. 181. 
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OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

Civit Revision No. 33 or 1916. 
March 28, 1916. 
Present:—Mr. Lindsay, J. C. 
DIWAN SINGH AND ANOTHER— PLaintirrs— 
APPLICANTS 
versus 
BALDEO SINGH AND ANOTHER — 


Derenpants—Oprostre Parry. 
Civil Procedure Code (Act V of 1903), s. 115— 
Revision—Errov of law. 
Anerror of law committed by the lower Court 
does not furnish any ground for interference in 
revision under section 116, Civil Procedure Code. 


Application against the order of the 
District Judge, Hardoi, dated the 18th 
December 1915, reversing that of the Bench 
of the Honorary Munsifs, Hardoi, dated the 
30th July 1915, 

Babu Gopal Sahat Bhargava and Pandit 
Brij Narain Tankha, for the Applicants. 

Babu Raghubir Sahat, for the Opposite 
Party. 

JUDGMENT. - This is an application for 
revision of an order passed in appeal by 
the District Judge of Hardoi. I have perus- 
ed the application and I am at a loss to 
understand how it can be treated as an 
application for revision. There is no refer- 
ence in any of the grounds set out in the 
application to the matters which are referred 
section 
115 of the Code of Civil Procedure. What 
is asserted in the petition is that the learned 
Judge has been guilty of an error in law 
in coming to his decision, That may very 
well be, but an error of law committed 
by the lower Court does not furnish any 
ground for interference in revision under 
section 115 of the Code. No ground for 
interference has been disclosed. I dismiss the 
application with costs. 


Application dismissed, 


=> 


_ self had not 
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SAN ELA BAW V, HLA PAW, 


LOWER BURMA CHIEF -COURT. 
Civit Revision No. 36 or 1914, 
March 5, 1915. 
Present:—Mr. Justice Parlett. 

SAN HLA BAW-—PLAINTIFF—ÅPPLICANT 


VErsus 
HLA PAW AND OTHERS— DEFENDANTS—— 
RESPONDENTS. 


Specific Relief Act (I of 1877), s. 9—Possession, 
physical, whether necessary, for maintainability of suit 


— Landlord, possession of, nature of. 


When a tenant quits land the landlord's possession 
revives and he retains it till he passes it on to the 
next tenant, and if during the interval he is dis- 
possessed by a third person he can eject the latter 
by means of a suit under section 9 of the Specific 
Relief Act. ` 


Mr. S. C. Guha, for the Applicant. 

Mr. May Aung, for the Respondents- 

JUDGMENT.—Plaintiff let out the land 
in suit to tenants on yearly leases for a 
number of years in succession. The last 
tenancy expired about the beginning of 
March 1913, when the tenant quitted the 
land. In June 1913 the first respondent 
entered upon the land and Jeased it to second 
respondent as his tenant. The plaintiff in 
July filed. a suit under section 9 cf the 
Specific Relief Act to recover possession 
The third respondent’s name was struck 
oft the. record, and’ should not have ap- 
peared in the judgment and decree nor in 
this application. His name will be again 
struck off the record. 

The District Court dismissed the suiton 
the grounds that while plaintiff’s tenant 
was still in possession, plaintiff could not 


maintain a suit under section 9 of the Specific - 


Relief Act, and that after he relinquished 
possession and before the plaintiff put a 
fresh tenant in possession the plaintiff him- 
possession and could not 
maintain the suit. As to the first point 
there is authority for it: Sonaton Shome v. 
Sheikh Helim (1), but it does not arise 
as the dispossession was after the tenancy 
expired. As to the second if appears 
to me that ‘the District Judge did not 
apply his mind to the law applicable, 
nor to the correct state of facts, 
The plaintiff had for several years 
been Jin possession of the land, usually no 
doubt through tenants whose leases ran 
roughly from June till March. During 


(1) 6 0. W. N. 616. 
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the currency ‘of the leases the tenants 
were in actual possession, which they derived 
from the plaintiff. Hach March when the 
tenant quitted the land the plrintiff’s passes- 
sion revived and he retained it till he 
passed it on to. the next tenant in 
June. See Jagannatha Oherry v. Rama 
Rayer (2). In this case before he so 
passed it on, the defendants entered upon 
the land and dispossessed the plaintiff, and 
he was entitled to a decree ander section 
9 of the Specific Relief Act. 

The decree of the District Court is set 
aside, and plaintiff is granted a decree as 
prayed for with costs in both Courts against 
the defendants. Advocate’s fees in this 
Court two gold mohurs. 


Revision accepted. 
(2) 28 M. 238. 





OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Secoxyp Crvit Arrear No. 66 or 1915. 

March 22, 1916. 
Present:—Mr. Kanhaiya Lal, A. J. 0. 
HRIDAY BIBHARI—Pusntiee — 
APPELLANT 
versus 
Musammat RAM RANI KUNWAR 


AND ANOTHER— DEFENDANTS —RESPONDENTS, 

Transfer of Property Act (IV of 1582), s. 64—Sale. 
deed, wnregistered— Property of walie of lers than 
Rs. 100 -— Vendee, position of—Possession, title by 
delivery of, whether can be relied upon. 

Ifin the case of asale of tangible immoveable 
property of a value of less than Rs. 100, the transac- 
tion is evidenced by a document which is unregister- 
ed, the vendee may fall back upon his title by 
delivery of possession. [p. 21, col. 1.] 


Appeal from the decree of the District 
Judge, Gonda, dated the 4th December 
1914, upholding the order of the Munsif, 
Gonda, dated the 27th October 1914, 

Babu Surendra Nath oy, for the Appel- 
lant. oon 

Babu Aditya Prasad, “for the Respond- 
ents, 

JUDGMENT.—Musammat Ram Rani 
Kunwar, one of the defendants-raspondents, 
took a lease of certain plots of land from 
the plaintiff for a period of twenty years 
for the purpose of constructing a house 
on an agreement to pay a rental of 
Rs. 3 per year. The allegation of the plaintiff 
was that he had a right toeject the lessee 

e 
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from the premises after the expiry of twenty 


years without the payment of any compen- - 


sation, and he sued accordingly for posses- 
ston of the said house with the site occupied 
by it and claimed Rs. 140 on azcount of 
arrears of rent for the entire period. 
defence, so far as it is material for the 
purpose of this appeal, was that the plaint- 
iff had agreed to pay Rs. 100 on account of 
the costs of the construction of the house be- 
sides the costs of the annual repairs, in case he 
wanted to take possession of the house, and 
that by virtue of a sale, subsequently 
effected by the plaintiff in respect of the 
site oceupied by the house in 1901, the 
lessee became the full proprietor of the site 
and was not liable to ejectment. In regard 


to arrears of rent claimed, the defence was . 


that the plaintiff had been paid the rent up to 
the date of the said sale. The house is 
occupied by Musammat Ram Rani Kunwar 
“and her father Jai Gobind Lal. The Court 
of first instance found in favour of the 
defendants-respondents and the lower Appel- 
_late Court took the same view. 


. The main question urged on behalf of 
the plaintiff-appellant is that the sale set 
up on behalf of the defendants was un- 
enforceable, inasmuch as the sale-deed 
relied on by them as evidence of the 
transaction was unregistered ‘and inadmis- 
sible in evidence s3 as to affect immoveable 
property of any value within the meaning 
of section 54 of the Transfer of Property 
Act. 

It is unquestionably true that under that 
section every sale-deed is required: to be 
registered in order that it may be operative. 
But in cases of tangible immoveable property 


of a value of less than Rs. 100 no sale-deed is . 


required at all, and a transaction of sale 
can be completed, if it is accompanied by 
the delivery of possession. In other words, 
if in the case of a sale of.a value below 
‘Rs. 100, the transaction is evidenced by a 
document which is unregistered, the vendee 
“may fall back upon his title by delivery 
of possession, That title has been found 
in this case by both the Courts below, 
and the defendants are entitled to take 
advantage of the contract of sale in their 
favour, in ‘accordance with which they 
continued in proprietary possession, irrespec- 
tive of the sale-deed which was unregistered 


The’ 


Gobind Lal was 
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and 'insufieient to pass any title. From 
the date of the sale, no rent was paid 
to the plaintiff for a period cf nearly 18 
years, The statement of Jai Gobind Lal, 
who was acting on behalf of Musammat 
Ram Rani Kunwar, was believed by the 
Court below and that of the plaintiff 
disbelieved. ` 


On behalf of the plaintiff certain state- 
ments of Jai Gobind Lal in other cases, 


< in which he was summoned as a witness 


in connection with mortgages effected by 
the lessors, were produced to prove that- 
Jai Gobind Lal did not.set up any such 
purchase in the statements he made at 
the time. Certain judgments and decrees 
passed in cases to which the defendants. 
respondents were no parties were also 
produced to show that the conduct of Jai 
inconsistent with his 
having purchased the site. Those documents 
were rejected as irrelevant by the Court 
of first instance and, though the lower 
Appellate Court does not expressly say so, 
they were excluded from consideration by 
that Court too. The mortgages to which 
those documents, judgments and decrees 
relate were, however, made prior to 1901, 
and the inference which the learned 
Counsel for the plaintiff-appellant suggests 
should be drawn from the omission, of Jai 
Gobind Lal to refer to bis purchase cannot 
be regarded as legitimate. The Courts 
below rightly refused to consider the said 
documents as having any relevant bearing 
on the question at issue. 


The appeal is, therefore, dismissed with 
costs. 4 


Appeal dismissed. 
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KASHINATH KRISHNA JOSHI V. DHONDSHET PHAWANSHET, 2 


BOMBAY HIGH COURT. 
Steconp Civiu Arrear No. 1118 or 1915. 
August 14, 1916. 
Present:—Mr, Justice Beaman and 
Mr. Justice Heaton. 
KASHINATH KRISHNA JOSHI— 
DEFENDANT— A PPELLANT 
versus 


DHONDSHET BHAWANSHET SHETYE 


—PLAINTIFF— RESPONDEAT, 

Civil Procedure Code (Act V of 1908), s. 11— Res 
judicata— Ewecution—Sale of khoti lands—Suit by judg- 
ment-debtor to recover possession of lands sold on ground 
of non-transferability, whether barred—Khoti Settle- 
ment Act (Bom, Act I of 1890), s. 9. 

Certain khoti lands belonging to plaintiff were sold 
in execution of a decree obtained by defendant 
against plaintiff and were purchased by the former. 
Plaintiff subsequently sued to recover possession of 
the lands on the ground that they were occupancy 
lands and were not transferable under section 2 of 
the Khoti Settlement Act: 

Held, that, as the sale in execution decided as 
between the plaintiff and defendant that the lands sold 
were not occupancy lands, the plaintiff could not 
be allowed to re-open that question. ([p. 22, col. 2.] 


Second appeal from the decisicn of the 
District Judge, Ratnagiri, in Appeal No. 
238 of 1914, confirming the decree passed by 
the ` second class Subordinate Judge at 
Chiplun, in Civil Suit No. 587 of 1913. 

Mr. V.B. Virkar, for the Appellant. 

Mr. P. B. Shingne, for the Respondent. 

JUDGMENT. 

Braman, J,—We have had a very 
full and interesting argument upon the two 
points raised in this appeal, vz, whether 
the plaintiff's contention, which succeeded 
in the Courts below, is not res judicata against 
him, and whether bis prayer to have the sale 
of 1912 set aside is not time-barred. 

We are of opinion that this is not a case 
of an alleged res judicata against a Statute, 
and we are, therefore, not called upon to 
examine certain cases which have been cited 
to us and which, on a first view, may appear 
to be in conflict. What we think clearly was 
res judicata here was the question of fact raised 
again by the plaintif in this suit and decided 
in his favour, viz, whether or not the 
lands sold at the Court-sale of 1912 were 
occupancy landse within the prohibition of 
section 9 of the Khoti Settlement Act. That 
was a point which the plaintiff, if he meant 
‘to rely upon it at all, was bound to take, we 
think, at the time the Court proposed to sell 
the landén‘suit, Itis not as though it was 


then admitted that the lands to be sold were 
occupancy lands, Had that been so, no Court 
could have been found to sell them in the 


` face of the direct prohibition of the Legis- 


lature. When, therefore, we find the Ccurt 
selling these lands without any challenge by, 
or protest on behalf of, the judgment-debtor, 
we take it that they must have been sold on 
the basis of the judgment debtor having a 
saleable interest in them. Omnia preesumuntur 
rite esse acta, Inferentially, then, the sale of 
1912 decided as between the plaintiff and the 
defendant, that is to say, the judgment-debtor 
and judgment-ereditor, that the lands sold 
were not occupancy lands. Here the plaintiff 
has brought the suit to have it established 
that they were, and he was allowed to raise 
that question of fact and the whole case has 
turned upon the answer to it. It is precisely 
that part of the plaintiff’s present suit which, 
in our opinion, was res judicata within the 
language and spirit of section 11 of the Civil 
Procedure Code. 

Much has been said here upon the applica- 
bility of certain rules in Order XXI to the case 
of a judgment-debtor. Mr. Shingne argued 
that part of the respondent’s case with very 
great thoroughness and ability, and for my 
part I am very clearly of opinion that none 
of those rnles were ever intended to apply to 
the judgment-debtor himself. 

It is not upon that goundthat we think the 
plea of res judicata is here established so 
much as upon general principle and having 
regard to what is in controversy,- what was 
and is to be inquired into and what bas in 
fact been finally determined in this case by 
the executing Court between the executing 
‘ereditor and judgment-debtor. ‘The present 
suit is really a continuation of that execution 
proceeding or at any rate bas been treated as 
such in both the lower Courts. The parties 
are, therefore, the same and what has result- 
ed is that a question of fact, which, as 
we have shown, was decided, if not explicitly 
yet by necessary implication, between them 
in 1910, has been allowed to be re-opened and 
investigated and adjudicated upon a second 
time. 


That being so, we have little hesitation in 


coming to the eonclusion that the appellant’s ` 


contention upon this point is sound and must 
prevail, it becomes, therefore, unnecessary 
to go into the second equally interesting point 


eo 
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of limitation upon which the appellant has 
reliéd. 

We think that the appeal must be allowed 
eand the plaintiff’s suit dismissed with all 
costs on him throughout. 

> Appeal allowed. 





OUDH JUDICIAL COMMISSIONER’S 
$ COURT. 
Secony Civin Appgat No. 316 or 1915. 
April 17, 1916. 
Present: - Mr. Stuart, J. O. 
Mrr MUHAMMAD HUSAIN AND ANOTHER 
— D&FENDANTS—A PPELLANTS 
versus 


Saiyid MUHAMMAD ASGHAR— 
PLAINTIFF, AND ANOTHER—Dsrenpant No. 3— 
RESPONDENTS. Í 

Evidence Act (I of 1872), s. 92—Mortgage-deed, 
separate atrangement im contravention of terms of, 
whether can be proved—Lease executed by mortgager, 
possession of mortgagee under, effrct of —Interest-—Plead- 
ings, untenable, of one party, whether can be availed 
of by other party in supporé of his case—Trans‘er 
of Property Act (IV of 1882), s. 76 (h), applicabi- 
lity of ~ Possession of mortgagee not as such, effect of. 

In view of section 92 of the Evidence Act, proof 
of a separate arrangement in direct contravention 
of the terms of a mortgage-decd is inadmissible. [p. 
24, col. 2.] 

Where a mortgage-dzed expressly states that no 
interest is to be charged for the mortgage money 
and the mortgagee is put in possession of the 
mortgaged property under a lease executed simul- 
taneously with the morbgage-deed, evidence cannot 
be admitted to show that the mortgagee was pnt 
in possession of the property to provide for interest 
on tho principal amount, |[p. 24, col. 2.] 

Kamla Sahai v. Babu Nandan Mian, 2 Ind Cas. 
13; 11 0. L. J. 389; Kedar Singh v. Sumer Singh, 10 
Ind. Cas. 186; Nagardas v. Moses S. Arokee, 12 
Ind, Cas. £96; 4 Bur. L. T. 196; Sheo Ratan Singh 
v. Balkishan, 6 O. ©. 18; Saiyed Muhammad Bakar 
v. Kedar Nath, {1 O.C. 89, distinguished. 

A party cannot be allowed to extract from the 
other party’s plea something in support of his own 
cage when that plea in itself is a bad plea that cannot 
be admitted. [p. 25, col. 2.] 

Section 76 (h) of the Transfer of Property Act does 
notapply where it does uot appear that the mort- 
gagee is in possession of the mortgaged property qua 
mortgagee, although he pays no rent for its use. [p. 
25, col. 2.] : 

Appeal from the decree of the District 
Judge, Gonda, dated the 29th May 1915, 
upholding the order of the Subordinate 
Judge, Bahraich, dated the 31st March 


1915. 
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The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellants. 


Syed Shahenshah Husain Riari, for 
Respondent No. 1. 
JUDGMENT. —On 16th April 1896 


Musammat Umat-us-Sughra executed a deed 


of simple mortgage in favour of Saiyid 
Muhammad Asghar for Rs. 2,000 
hypothecating 71 dighas, 4 biswas, 13 


biswansis in the villages of Jarwal and 
Rasulpur, The principal. money carried no 
interest. On the same day Musammat 
Umat-us-Sughra executed a registered lease 
in favour of Muhammad Asghar, by 
which she transferred to him the whole 
of the property mortgaged for a rent of 
Rs. 1£0. The mortgage-deed contained a 
condition to the effecs that, if before the 
expiration of six years from the date of 
execution the mortgagor repaid any por- 
tion of the principal money to the mort- 
gagee, the mortgagee was to pay to the 
mortgagor interest at 11-1/16 per cent. per 
annum on the amount so repaid, Thus, 
while the mortgagee was to receive no 
interest on the principal money secured by 
the deed, the mortgagor- was to receive 
interest on anything that she might choose 
to repay. The profits of the property hypothe- 
cated are Rs. 400 a year. The learned District 
Judge has concluded from the terms of the 
deed of mortgage and the lease and the 
amount of the profits of the hypothecated 
property that, in spite of the fact that 
the deed declares absolntely that no 
interest is to be paid on the principal 
money, the intention of the parties was 
that the principal money  shonld bear 
interest and that property had been 
transferred in order that the profits there- 
from might be enjoyed in lien of interest. 


His calculation is as follows. Rs. 2,000 
had been advanced. Property producing 
Rs. 402 a year had been transferred. 
Out of Rs. 409 a year Rs. 180 were to 
ba repaid to the mortgagor, and the 
remaining Rs, 220 were lef to be enjoyed 
by the mortgagee, who thus obtained a 
return of Rs. 220 a year on Rs. 2,000 
advanced—that is to say, a return of il 


per cent., and, as the mortgagee was 
obtaining 11 per cent. secured ' fer six 
years, the mortgagor, if she repaid any 
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portion of the principal money, was entitled 
to get an amount of practically 11 per 
cent. on her ‘repayments. Musammat Umat- 
us-Sughra ‘died in August 1904. When 
the six years for which the mortgaged 
property was leased by the lease of 1896 
had expired, the lessee (that is to say, the 
mortgagee under the mortgage-deed) was 
ejected from the property. Subsequently, 
however, he was re-admitted into possession 
of a portion of the property, 

The present suit has been brought for 
the recovery of Rs, 2,000. The deed, as 
has been stated, was executed on 16th 
April 1896 and the period of repayment 
was fixed at six years., The suit being 
brought ou J5th April 1914 is thus within 
time. 


The defendants’ main contention was 
that the subsequent restoration of the 
mortgagee to possession of a portion of 


the property mortgaged constituted what 
is known as a patotan transaction, that is 
to say, that the arrangement between the 
parties was that the mortgagee should 
remain in possession of that property and 
enjoy the profits, crediting them to the 
repayment of -the principal amount secured 
by the original deed of mortgage. The 
Courts below have found that it was not 
open to. the defendants under the terms 
of section 92 ofthe Indian Evidenco Act 
to prove an oral agreement of this nature 
and they found that the evidence adduced 
to prove if was unreliable. The latter 
finding is a finding of fact which cannot be 
impugned in second appeal. The Courts 
further found that the deed of mort- 
gageand the lease had together constituted 
one transaction, that transaction being a 
transaction of usufructuary mortgage, and 
that in those circumstances the profits of the 
mortgaged property which was transferred 
to the mortgagee by the lease must be 
considered to be enjoyed in lieu of interest 
on the principal amount, and on that 
finding they decreed. the plaintiff’s claim for 
Rs. 2,000. | 

The learned Counsel for the appellants 
contests the proposition that section 92 ap- 
plies tothe case. He has argued that it 
was open to his clients to prove. the patotan 
trangaction which they assert. The point 
is somewhat academic, as the further conclu- 


INDIAN OASES, À . 


{1917 


sion that the evidence in support of the 
patotan transaction is unreliable is œ final 
conclusion of fact. But. in the alternative, 
he has urged a plea-that, if section 92 stands 
in the way of the production of evidence by 
his clients to prove a transaction varying the 
terms of the original deed of mortgage, it also 
stands in the way of the plaintiff producing 
evidence to prove that the transaction was 
‘other than the transaction stated inthe deed 
of mortgage, and thatas a matter of fact 
interest was allowed although the deed itself 
asserts that no interest was chargeable. I 
am of opinion that this contention must 
prevail although (as 1 shall show later) its 
acceptance does not involve the saccess of 
the appeal. The Courts below were right 
in holding that it was not open to the de- 
fendants to prove an arrangement that 
varied the conditions to which the parties 
agreed under the original deed of mortgage. 
At the same time, however, they admitted 
proof ofan arrangement in favour of the 
plaintiff which undoubtedly varied 
the terms of the deed of mortgage. The 
deed of mortgage must be taken as it 


- stands. It is a deed af simple mortgage and 


not a deed of usufructuary mortgage. The 
eases on which the lower Courts relied in 
support of their view do not afford authority 
for its acceptance, In Kamla Sahai v. 
Babu Nandan Mian (1) a deed of mortgage 
was executed which apparently carried in- 
terest. The mortgagor placed the mortgagee 
ia possession of the property under a separate 
lease. The Calcutta High Court found that 
the intention of the parties in executing the 
lease was to provide for the satisfaction of 
the amount due underthe mortgage. That 
was undoubtedly a correct conclusion in 
that particular case. But here the case 
is quite different. ‘he mortgage-deed 
stated that no interest should be paid. 
The plaintiff argues that there was an agree- 
ment that interest should be paid, and that 
the property was handed over to him in 
order that he might enjoy the profits in 
lieu of that interest. Thus there is direct 
contradiction between the terms of the deed 
and the terms of the arrangement which he 
endeavoured tosetup. - Again in Kedar Singh 


(1) 2 Ind. Cas. 13; 11 C. I? J, 39. 


-sion was delivered is practically nil, 
‘the learned Counsel for the appellants has 
relied in the main on the pleadings to estab-. 


‘the mortgage. 
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v. Sumer Sinah (2) it was held that, in the 
ease of a mortgage that carried interest, a 
separate agreement by which rents were 
assigned to provide for payment of the 
interest due could be proved. This is no 
authority for the proposition asserted on 
behalf of the plaintiff. The case of D. 
Nagardas v. Moses S. Arokee (3) is on a 
difierent point. There a transaction was 
made up of two parts, one of which was 
recorded inthe form of a promissory note 
and the other of which was recorded in 
the form of an agreement ~allowing repay- 
ments by instalments. That case provides no 
authority either. The case of Sheo Ratan Singh 
v. Balkishan (4) referred to a „transaction 
composed of two parts. Saiyed Muhammad 
Bakar vy. Kedar Nath (5) refers to a similar 
arrangement. The same is the casein Altaf 
Ali Khan v. Lalta Prasad (6). The distine- 
tion is clear. In all these cases the arrange- 
ment was one, for satisfaction of the terms 
of the deed of mortgage, not as here an 
arrangement in direct contravention of the 
terms of the deed of mortgage, and further 
the position of the plaintiff under the lease 


‘was only that of a lessee for six years. 


The case would be slightly stronger if the 
lease had been up till the time of the redemp- 
tion of the mortgage. 

The appellants’ appeal must fail, however, 
on another point. There is nothing to 
show that possession was obtained after 
ejectment of-a portion of the mortgaged 
property, on any understanding that the 
mortgagee was to hold possession of the 
mortgaged property as a mortgagee. The 
evidence as to the terms under which posses- 
and 


lish this point, Ido not consider that the 
pleadings afford any assistance in the matter. 
The plaintiff in his replication undoubted- 
ly alleged that he had obtained possession 
of this property in lieu of interest due under 
Aa I have already decided, it 
was not open tohim to prove that interest was 


(2) 10 Ind. Cas. 196. 

(3) 12 Ind. Cas. 896; 4 Bur, L. T. 136. 

(4) 6 0. 0.18. 

(5) 110. 0 39. 

(6) 19 A. 496; A, W, N, (1897) 128; 9 Tad. Dec. 


(x. 8.) 820, 
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duetohim under the mortgage. Thedefendanta, 
on the other hand, asserted that possession 
had been delivered in order that tbe profits 
of the’ property should be credited to the 
amonnt due as principal money under the 
deed. The lower Courts have found, and 
I agree with them, that if was not open 
to them to prove auy such transactions. 
Thus each side put up an untenable plea, 
and it was not open to the defendants 
to try and extract from the plaintiff’s 
plea something in ‘support of their own 
case when the plea in itself is a.bad plea 
that cannot be admitted.- It is true that 
the plaintiff is in possession of the defendants’ 
property. But it is not clear how he 
obtained possession of the property, though 
he apparently pays no rent for its use. 
That latter fact does not affect the case. The 
defendants rely on the provisions of section 
76, Act IV of 1£82, and their learned 
Counsel argues that this is a clear case 
of a mortgagee taking possession of the 
mortgaged property during the continuance 
of the mortgage and asks that sub-section 
-(h) of that section should be applied. 
But in order that the provisions of this 
section can have application in this matter, 
it is necessary to find in the first instance 
that the mortgagee is in possession gud 
mortgagee, and there is absolutely no evi- 
dence to show that possession was obtained 
by him gua mortgagee. I am not in a 
position to say how possession was 
obtained, or what were the terms of the 
transaction. But there is nothing to 


‘-justify a finding to the effect that the 


mortgagee obtained possession qua mortgagee, 
and in the cireumstances the provisions of 
section 76 do not apply. In other words, 
the transaction by which possession was 
given over a portion of the mortgaged pro- 
perty after the mortgagee qua lessee had been 
ejected from the whole on the expiration of 
the lease, is a transaction which is completely 
out of the purview of this case. I can 
express no opinion on the materials l-efore 
me as to what that transaction was or 
what the parties intended when they made 
it, and Lam left with she original deed of 
mcrigage which allows Rs. 2,000 to be 
recovered “after a certain period. That 
period having elapsed, the money has 
become due, i 
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I, therefore, uphold the decision of the 
Courts below and dismiss this appeal. The 
appellants will pay their own costs 
and those of the contesting respondent. 


Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
First Civit Arrear No. 167 or 1913, 
March 10, 1915. 
a Tati on Ormond and 
Mr. Justice Twomey. 

A. M. V. CHETTY FIRM—Puarntirers 
——APPELLANTS 
Versus 
SUBAYA AND OTHERS —DsFeypants— 


RESPONDENTS. 

Registration Act (XVI of 1908), ss. 32, 383- 
Presentation of documents for registration by agent 
of executant or claimant ~ Agent, authority of— Registra- 
tion, certificate of—Presumption, 

The certificate of registration raises a strong 
presumption that a document was duly registered, 
but when on the face of the endorsement it is 
apparent that a different man presented it for régis- 
tration from the person who signed the endorsement, 
the presumption that it was duly presented is very 
much weakened. [p. 26, col. 2.] 

Although a person who can present a document 
for registration is present and acquiesces inthe pre- 
sentation yet if he is not the person who presents 
the document for registration, and it is presented 
by a person who has no authority to present it, the 
registration is invalid. [p. 26, col 2.] 

Jambu Parhad v. Muhammad Nawab Aftab Ali Khan, 
28 Ind. Cas. 422; 19 C, W. N. 282; 13 A. L J.129; 17 
M. L. T. 148; 21 O. L. J, 218; 2 L. W. 277; 37 A. 49; 23 
M. L. J. 977; 17 Bom. L R. 418; (1915) M. W. N. 592 
(P. C.); 42 I. A. 22, followed. 

When a document is presented by an agent, itis 
for the principal to prove that such agent beld a 
power-of-attorney duly authenticated by the Regis- 
trar within whose district the principal resides, or 
that the power-of-attorney was otherwise recognizable 
under section 883 of the Registration Act. [p. 27, 
col, 1] 


Mr. Coltman, for the Appellants. 


Mr. Azyar, for Respondents Nos 1 and 2. 
Mr. Doctor, for Respondent No. 3. 


JUDGMENT.—The question in this 
appeal is, whether a -mortgage dated the 
28th September ?905 which purports to be 
a registered document was in fact duly 
registered. The plaintiffs are the Chetty 
firm of A. M. V. ard are the assignoes 
from the mortgagees O. P. M. Their 
assignmewtt is dated the 21st March 1912, 
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and their suit on the mortgage was in- 
stituted on the 23rd March 1912. The mort- 
gagorsin their written statement, paragraph If, 
deny that the document was duly registered 
inasmuch as it was not presented for 
registration by C. P. M. Ramen Chetty 
but by some other person named Chitamb- 
ram who personated him. The endorse- 
ment on the document shows that ©. P. 
M. Ramen Chetty presented the document 
for registration and that endorsement is 
signed by Mutu Ramen. Mutu Ramen is 
a clerk in the firm of ©. P. M. One of 
the mortgagors, Keddiar, at least was at the 
registration office and Ramen Chetty states 
that he was there when the document was 
attested. It appears to have been written 
and attested at the registration office. Tho 
signatures to the document were admitted 
before the Registrar, and the mortgagors and 
the mortgages acquiesced in the presentation 
for registration. Ramen Chetty, however, in 
his evidence on commission taken cut by the 
plaintiffs, stated in answer to cross-interro- 
gatories that he did not prasan$ the docn- 
ment for registration and that Mutu Ramen 
did it onder a power-of-attorney from 
bim. The Privy Council decision in Jambu 
Parhad v. Muhammad Nawab Aftab Ali Khan 
(1) shows that, although a person whoan 
present the document for registration is 
present and acquiesses in the presentation, 
yet if be is not the person who presents 
the document for registration and if it is 
presented by a person whohas no authority 
todo so, the registration is invalid. The 
question, therefore ,is, are we to presume or 
is it proved that Mutu Ramen had an 
authenticated power-of-attorney authorising 
him to present the document for registration? 
The certificate of registration, no doubt, 
raises a strong presumption that the docu- 
ment was duly registered; but when on the 
face of the endorsement it is apparent that 
a different man presented it for registration 
from the person who signed the endorsement, 
the presumption that it was duly presented 
is very much weakened. If Mata Ramen 
had an authenticated power-of-attorney that? 


(1) 23 Ind. Cas, 422; 19 C, W. N. 282; 18 A. L. J. 
123; 17 M. D, T. 143; 21 C. L. J. 21%; 2 L. W. 27%; 37 
A. 49; 28 M. L. J. 577: 17 Bom. L. R. 419; (1915) M. 
W. N. 592; 42 I. A. 28(P.C.), 
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fact is a matter which would be specially 
within the knowledge of the plaintiffs or 
rather of their assignors under whom they 
claim; but the defendants have prcduced 
“the Sub-Registrar of Tonngoo Registration 
Office who gave evidence, which shows that 
no such power was authenticated in that 
office since 1899. The power must be au- 
thenticated at the registry where the principal 
resides, It is contended for the plaintiffs 
that there is nothing to show that the 
principal resides at Toungoo, but the 
Exhibit A (the mortgage) refers to Ramen 
Chetty as of Kaladan Quarter, Toungoo, and 
Exhibit B (the assignment) refers to Ramen 
Chetty as carrying on business as C. P. 
M. at Toungoo. The defendants could have 
done no more, though it is urged for the 
plaintiffs that the defendants should have 
asked Ramen Chetty “where he resides and 
Where an authenticated power-of attorney 
could be found, It was an affirmative 
matter which, in the cirenmstances, lay upon 
the plaintiffs to prove. 


Under the rules if a document is presented 
by an attorney the Registrar is bound to set 
out that fact in an endorsement, which he 
has not done inthis case. There is, there- 
fcre, the strongest presumption that Mutu 
Ramen did nct presenta rower-of-attorrey 
to the Registrar at the time ‘this document 
was presented for registration. Therefore 
although the plaintiffs started with the 
presumption arising from the certificate that 
it was duly registered, the endorsement on 
the face of it shows that there was some 
irregularity in its presentation which the 
plaintiff has toexplain. He has, moreover, to 
overcome a very strong presumption that no 
power-of-attorney was produced to the Sab- 
Registrar at the time and the consequent 
presumption that there was no authenticated 
power-of-attorney in favour of Mutu Ramen. 
The statement by Ramen in his evidence on 
commission, that he hed given a power- 
of-attorney to Mutu Ramen, is not enough. We 
dismiss the appeal with costs as against the 
first two respondents in their representative 
capacity. Mr. Aiyer appears for the minors 
who are the representatives of Kristna Amal 
deceased, one of the two mortgagors, and 
Mr. Doctor appears for the other mortgagor 
Raja Ram Reddiar. The interests of all are 
identical, therefore only one set of costs is 
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allowed. As between themselves, they will 
share the costs equally, that is to say, the re- 
presentatives of Kiistra Amal and Raja Red- 
diar in two equal shares. 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT, 
| Rent Appear No 8&8 or 1914. 
May 31, 1916. 

a Present:—Mr. Stuart, J. CO, 
SARABJIT SINGH, DEAD AND AFTER HIS 
DEATH SANGAM SINGH— DEFENDANT — 

APPELLANT 
VETSUS 
Tur SPECIAL MANAGER, COURT op 
WARDS, RAMPUR MATHRA ESTATH 


—PLaInTIFF ~RESPONDENT, 

Appeal, second—Findings of fact, whether can be 
questioned—Revenue papers, entries in, construction of 
—Rent, fixation of, proof as to—Land held without 
payment of rent—Occupation rent, whether can be 
charged—Landlord, position of—Oudh Rent Act (XXII 
of 1886)—Ex parte case— Evidence, otherwise unre- 
liable, not to be relied upon—Court, duty of. 

Findings of fact can be questioned in second appeal 
if they’ are not clear. [p. 28, col. 2.] 

Where entries of a very old dato in the revenue 
papers assert that certain plots of land arc held 
by ordinary tenants and, in some instances, that n 
certain rate of rent is payable by the tenants, such 
entries, in the absence of anything to show how 
they came to be made, are not evidence as to the 
fixing of rent either by a competent authority or by 
action of parties, nor do they raise a presumption to 
that effect. [p. 28, col. 2.] 

Where it is found that certain persons were per- 
mitted to hold land without payment of rent and 
without there being any agreement to pay rent or a 
fixation of its amount, the landlord is not entitled to 
claim from them a fair occupation rent. "Ð. 29, col. 2,) 

Raim-Dulare y. Haidar Ali, 10 Ind. Cas. ?; Musam. 
mat Raj. Kuar v. Nabi Bakhsh, 90. C. 296 and 


Mohammed Hasan v. Deputy Commissioner, Bahraich, 
9 O. C. 362, distinguished from. 

. Suraj Bakhsh Singh v. Sitla Bakhsh Singh, 88 Ind. 
Cas. 770; 3 O. L. J. 5, followed, 


A Court ought not to rely in an ex parte case on 
evidence otherwise unreliable, sifsply because the 
case is ex parte. |p. 29, col. 2.] 

Appeal from the decree cf the District 
Judge, Silapur, dated the 7th March 1914, 
upholding the order cof the Assistant 
Collector, Sitapur, dated the 30th June 1913, 
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‘ The Hon'ble Pandit Gokaran Nath Misra 
(holding brief of Mr. G. H. Thomas), for the 
Appellant. i; 


The Gcvernment Pleader and Babu Gaya 
Prasad, for the Respondent. 

JUDGMENT.—The appeals under de- 
cision are Nos. 88, 90, 91, 92, 93, 94, 95 


and 96 Second Rent Appeals of 1914. They 
have been heard together and can be decided 
in one judgment. 
sults, in which decrees for arrears of rent 
have been passed by the Courts below in 
favour of the Court of Wards in charge 
of the estate of the talukdars of Rampur 
Mathra in respect of holdings situated in 
the village of Gonda Deoria. The suits 
in question were suits for arrears of rent 
for the years 1317, 1313 and 1319 Fasizs. 
These suits were brought as though they 
were against ordinary tenants whose rent 
had been fixed and had not been paid. 
The case for the defendants-appellants is 
that they are Thakurs belonging to the 
same family as the ¢alukdur of Rampur 
Mathra and related to him, that they had 
been given the lands by way of maintenance, 
that there had never been any contract of 
tenancy between the talukdar and them- 
selves, that they had neither agreed to pay 
nor had paid any rent, and that they had 
always held the land rent-free. They 
asserted that no suits for arrears of rent 
with respect to those plots could lie against 
them and that the Court of Wards had 
as a condition -presedent to realising rent 
to resume the holdings and to have the 
rents fixed. 


The Courts below have found against 
the appellants on some of these points. 
They have decided that the appellants have 
failed in each instance to prove an exact 
relationship with the talukdar or to prove 
that the land was given in any case by 
way of maintenance. The foregoing findings 
are not questioned in second appeal. The 
Courts have not, however, found (except 
in one instance and in that instance anly 
in respect of a portion’ of a holding) that 
rent has ever been fixed between the parties 
or by a edmpetent authority or that rent 
has ever been paid, The finding with re- 
spect to the origin of the possession of 
the appellants (except with regard to ong 
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They are appeals in eight . 


. evidence as to the 


[1917 ` 


small portion of the Jand in question) is 
that they obtained possession of these hold- 
ings as trespassers and were permitted to 
remain in possession without rent *being 
demanded or paid owing to previous lax 
management on the part of the estate. The 
Courts did not apply the 
section 127 of Act XXII of 1886, but con- 
sidered that under the principles laid down 
in Ram Dulare v. Haidar Ali (1) they 
were entitled to fix a fair occupation rent 
and pass a decree on the basis of the 
rent so fixed. 


Before I proceed to discuss the appli- 


eability of the principle on which | they - 


have relied, it is necessary to arrive at a 
finding as to whether rent has ever been 
fixed or not. . The Courts below have de- 
cided that no such rent was fixed, but it 
is contested on behalf of the Court of 
Wards that on the evidence they should 
have arrived at a finding that rent was 
fixed. I am precluded to a considerable 
extent from considering this plea of the 


Court of Wards by the ` circumstance 
that the fnding that rent was not 
fixed would ordinarily be a finding of 


fact, but I am not altogether precluded 
for the reason that the findings of the 


Courts below upon this point are far from. 


clear. I can, however, dispose of this 
point very shortly upon the merits. With 
the exception of the portion of the plot 
to which I have already adverted, the 
only evidence as to the fixing of rent is 
contained in entries of a very old date 
in the revenue papers. These entries 
assert that the plots are held by ordinary 
tenants and in some instances that a cer- 
tain rate of rent is payable by the 
tenants. These entries, however, afford no 
evidence as to whether rent was or was 
not fixed. They do not even raise a 
presumption that rent was fixed. They 
are of a very old date. There is nothing 
to show how they came to be made, and 
the Courts below were right in deciding 
that these entries in themselves are not 
fixing of rent either 
by a competent authority or by the action 
of the parties, and the Courts below have 


(1) 10 Ind. Cas. 2, 


provisions of . 


kandi 


“+ Nabi Bakhsh (2) 
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in noe way acted under these entries and 
kave not passed the decrees on the basis 
of the rates entered in those papers. 
They have assessed what they considered 
to be a fair occupation rent and have 
passed a decree on tbe basis of rent so 
fixed. Thus I find that as a matter of 
fact no rent was ever fixed and that the 
appellants have been in possession of these 
holdings all along ‘without paying rent 
(except in one instance) and without there 
being an agreement to pay rent. The 
estate originally agreed to permit them to 
hold the Jand without payment of rent. 
I do not say that anything of the nature 
of a. muafi was created. I do not. intend 
to express an opinion on that point, as 
the exact status of the appellants will 
have to be decided in subsequent proceed- 
ings. In fact it is only for the sake of argu- 
‘ment that [ can describe the appellants 
as tenants They may or may not be 
tenants. That is a point which has to be 
subsequently decided, except inthe case of 
Dhir Singh and in his case only with regard 
to a portion of his holding. But, assuming that 
they are tenants, they are tenants who were 
permitted to hold the land without payment 
of rent and no agreement was ever 
arrived at as to the amount of rent that 
they should pay. In these circumstances 
I do not find that the decision in Ram Dulare 
v, Hadar Ali (1) and in the two connect- 
ed decisions in Musammat Raj Kuar v. 
and Mohammed Hasan 
y. Deputy Oommissioner, Bahariach (3) 
have any application. I discussed the 
effect of those rulings in a recent 
decision, Suraj Bakhsh Singh v. Sitla 
Bakhsh Singh (4). There I said: “The 
purport of those decisions may be stated 
in the following words:— Where the re- 
lationship of landholder and tenant exists 
and there has been an agreement to pay 
rent, whether 
been fixed or not, it is open to the Court 
to allow arrears of rent according to the 
rate originally fixed even if the agree- 
ment has terminated or in the case where 


the rent has not been fixed, to assess 
fair occupation rent and award arrears on 
(2) 9 O. O. 296. 
(8) 90 C. 362. 


(4) 33 Ind. Cas, 770; 3 O. L. J.5. 


e 


the amount payable has 
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that basis? But there is nothing in those 
cases to support the assesament of a fair 
occupation rent and the awarding of 
arrears on that basis, where there has been 
all and 


no agreement to pay rent ab 
where the agreement has been that the 
land should beheld rent-free.’ In the 


same judgment I had previously noted 
that there is nothing in the provisions of 
Act XXII of 1856 to support the principle 
upon which the learned Counsel for the 
respondents relies. In these circumstances, 
in so far as the appellants may be tenants 
whose rent has never been fixed, as they 
were permitted to enter on the occupation 
of the land without payment of rent, the 
decree for arrears against them cannot 
stand. It is open to the respondent, if 
he desires to discontinue the indulgence 
and to charge rent, to avail himself of the 
provisions of Act XXII of 1886, Chapter 
Vit A. I have to note, however, that in 
the case of Dhir Singh there is a finding 
of fact with which I cannot interfere, to 
the effect that he. is a tenant of plots 
Nos. 827, 350, 351, 352, 353, 354, 359, 
721, 876, and 900 at a fixed rental of 
Rs. 45 and the decision of his appeal 
will be in accordance with that finding. 
I have further to note with reference 
to Appeal No. 92 thatthe suit was decid- 
ed against Bajrang Singh ez parte. This, 
hawever, does not prevent the success of 
his appeal in this Court, because it 
was decided against him on the basis of 
no evidence at all. The lower Courts con- 
ceived themselves bound to accept the evi- 
dence of entries in revenue papers because 
Bajrang Singh was absent, when they 
refused to accept similar evidence against 
the persons who were present. They were, 
of course, in error in accepting that evidence. 
The so-called evidence on which the ec 
parte decree is based is no evidence at all, 


As a result Idecree Appeals Nos. 88, 
90, 91, 92, 93, 94 and 96. The suit against 
those appellants will be dismissed and the 
respondent will pay his own costs and 
those of the appellants in alf Courts. 

With regard to Appeal No. 95 I modify 
the decree by awarding Rs. 45 for each 
year under dispute with the usual interest 
and future interest. As the parties have 
succeeded roughly with respect to’ one-half 
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and failed with respect to one-half in this 
ease, Dhir Singh and the respondent will pay 
their own costs in all Courts. 
Appeal allowed. 
PATNA HIGH COURT. 
'APPEAL FROM APPELLAQE Decree No, 2801 
or 1914, 
` May 23, 1916. 
Present:— Mr. Jcstice Roa and 
Mr. Justice Jwala Prasad 
HARIHAR MISS{R—P tatstirr— 
APPELLANT 
LETSUS 
SYED MOHAMMAD, MINOR UNDER TAE 
GUARDIANSHIP OF Musammat AZIZANNESSA, 
MOTHER AND GUARDIAN, AND OTHERS 
—— DEFENDANTS — RESPONDENTS. 
Limitation Act (IX of 1908), Seh. I, Art, 82 — Money 
paid to one for use of another, suit for— Limitation. 
Money paid to one party with the implied inten- 
tion that it should finally reach the hands of the party 
to whom it actually belongs, is money, within the 
meaning of Article 62 of Schedule I of the Limitation 
Act, paid to that party for the use of the actual 


person in whom the right to receive it vests and, . 


therefore, 2 suit to recover such money must be 
brought within three years of the date of its pay- 
ment. [p. 31, col. 1.] 

Lachmi Nurain v. Dhanukdhari Prosad ‘Singh, 
17 Ind, Cas. 351, followed. 

Mahomed Wahib v, Mahomed Ameer, 32 C. 527; 1 C. 
L. J. 167, referred to. < 

Appeal from a decision of the District 
Judge, Muzaffarpur, dated the 20th May 
1914, 

Mr. Saroshe, Chandra Mitter, for the Appel- 
lant. 

Mr. Batkunth Nath Mitter, for the Respond- 
ents, 


JUDGMENT.—In this case a preliminary 
objection is taken that the appeal has 
abated, and no order has been passed 
under Order XXII, rule 11, read with rule 
9 setting aside that abatement. The appel- 
lant- died on the 29th Angust 1915, and 
the application made for substitution before 
the Registrar was filed on the 6th March. 
It is patent, therefore, that when that 
application was made to the Registrar 
the appeal had actually abated and should 
have been struck off the file, to be rastored 
only after proceédings in due form under 
rule 9 cf Order XXII, The application 
for substitution was, therefore, made in 
wrong form. It appears to have been 
treated however, .by the Registrar as au 

AA 
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application for the restoration of the appeal 
upon the file; notices were issued to the 
respondents, and they did not put in “any 
objection before the Registrar to the hearing 
of the appeal. We have, therefore, -in® 
considering this application, dealt with it 
as an application to set aside an order of 
abatement, and having regard to all the 
facts of the casé, are satisfied that the 
appellant was prevented by reasonable 
cause from making the substitution in due 
time. We, therefore, direct that the abate- 
ment be set aside and. the appeal heard 
upon its merits. 


The facts of the case upon the merits 
are, that the appellant was the purchaser 
in auction-sale of a revenue-paying estate. 
He defaulted in payment of the revenue, 
and almost immediately after his pur- 
chase the estate was again brought to sale. 
The original owner remained on Register’ 


D as the proprietor of the eatate, no 
attempt being made by the plaintiff to 
obtain substitution of his name. Taking 


advantage of this fact, the defendant 
withdrew the sale-proceeds lying in the 
Collectorate. The plaintiff, therefore, institut- 
ed this suit for the recovery of the money 
paid to the defendant by the Collector. 

The plaintiff 
than three and less than six years from 
the date of the payment. There has been 
a definite finding of fact by the lower 
Courts that the position of the 
was such that he could not possibly have 
been kept out of knowledge of the payment 
to the defendant, and -his right to sue 
thereon, by any fraud of the defendant, 
The sole question for decision is—Does 
Article 62 or Article 120 of the Limitation 
Act apply? The argument of the learned 
Vakil for the appellant is, that it cannot 
be said that money has been paid to the 
defendant for the use of the plaintiff, unless 
there was a deliberate intention on the 
part of the defendant to accept the money 
for the plaintiff's use. He contends that 
Article 62 is inapplicable. In putting 
forward this argument the learned Vakil 
has the whole case-law of India against 
him. TIt is not a question of the defend- 
ant’s intention in taking the money. He 
undoubtedly intended to rob the plaintiff 
and intended to keep the money for his 


instituted his suit more 


plaintiff œ. 


oe 
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own use, But this is not the point. The 

point is, for whose- use did the party 


making the payment intend the money? 
The greater number of the cases before 


us are suits upon mortgage-deeds, in which- 


the right of the plaintiffs was known to 
the mortgagor paying money in redemption, 
and this, in fact, was the position in 
the case of Mahomed Wahib v. Mahomed 
Anser (l). An attempt is made to dis- 
tinguish that case and the analogous cases 
from the present case, on the ground that 
the Collector, who paid the money to the 
.defendant, neither knew nor cared any- 
thing about the plaintiff's rights. A case 
actually in point is before us in Lachmi 
Narain v. Dhanukdhari Prosad Singh 
(2). This was a decision by a Division Bench 
of the Caleutta High Court, and it is 
binding upon this Court until dissented 
from by a Full Bench. We are in entire 
agreement with the conclusions’ arrived at 
in that case. The Vollector, though he may 
have been ignorant of the plaintiff's rights, 
paid the money to the defendant, not be- 
cause he was the owner, but because under 
section 31, Act XI of 1859, he was bound 
by law to pay the money to the recorded 
proprietor or his heirs or’ representatives. 
The Collector must have baen fully aware 
of the right of the owner to ultimately 
recover and enjoy the money. We must 
take it as reasonable to suppose that he 
handed the money to the defendant with 
the intention that it should be made over 
to the real owner, if indeed that real 
owner was other than the recorded pro- 
prietor. 

We are of opinion, therafore, that not 
only is the case governed by the case that 
we have quoted, but also that that casa 
is in accordance with the whole trend of 
c13a-law througout the Courts -of India, 
that money paid to one party with the 
implied intention that ib should finally reach 
the hands of the party to whom it actually 
belongs, is money, within the meaning of 
Article 62, paid to that party for the usa 
of the actnal person in whom the right 
“to receive it vests. 

The appeal is dismissed with costs, 


Appeal dismissed. 
(1) 320. 527; 10. L. J. 167. 
(2) 17 Jnd. Cas, 881. 
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OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Seconp Oivi APPEAL No. 139 or 1915. 
April 5, 1916. 

I Present: —Mr, Kanhaiya Lal, A. J.C. 
LACHHMAN PRASAD AND OTHERS— 
PLAINTIFES—~APPELLANTS 
versus 
HARDEO BAKHSH AND OTHERS— 
DErENDANTS— RESPONDENTS. 

Burden of proof—Consideration, non-receipt of, plea 
as to — Bond, recital in; as to receipt of consideration, 
whether evidence of such receipt. 

Ordinarily where a plaintif sues for the recovery of 
‘money due on a bond and proves the execution of 
that bond, the onus lies on the executant to establish 
that he executed the bond without receipt of the con- 
sideration money. [p. 32, col. 1.] 

Mohammad Amir Mirza Beg v. Kedar 
15 Ind. Cas, 202; 15 O. C. 58, referred to. 

The recital in a bond as to recaipt of the considera- 
tion money is admissible in evidence to prove such 
receipt. [p. 82, col. 2.] 

Behari Lal v. Makhdum Bakhsh, 18 Ind. Cas. 744s 
11 A. L. J. 221; 35 A.194; Bakhshi Ram v. Liladhar; 
21 Ind. Cas. 619; 11 A. L. J.371;35 A. 853, referred to. 


Appeal from the decree of the District 
Judge, Sitapur, dated the 27th January 
1915, reversing the order of the Munsif, 
Sitapur, dated the 12th January 1914. 

Babu tshurt Prasad, for the Appellant. 

Babu Puttoo Lal, for Respondent No 4. 


TODGMENT.—This was a suit for the 
recovery of moneys due on certain bonds 
alleged to have been executed by Kalka 
Prasad, the father of the defendants-respond- 
‘ents,in favour of Ram Dayal and Kashi 
Prasad, the predecessors of the plaintiffs- 
appellants. Tt appears that Ram Dayal and 
Kashi Prasad held a possessory mortgage 
of the property of Kalka Prasad and these ° 
bonds were executed to obtain further ad- 
vances and were repayable at the time 
of the redemption of the possessory mort- 
gage. In 1912 the defendants-respondents 
obtained a decree for redemption of tho 
possessory mortgage without paying the 
moneys due on the bonds in suit. It was 
there held that the execution of these bonds 
was proved, but the persons seeking re- 
demption could not be required to pay the 
money due on them as a condition precedent 
to redemption, because the bonds contained 
no covenant creating a charge on the mort- 
gaged property. In the present suit, the 
defendants denied that Kalka Prasad had 
executed the bonds in suit and pleaded that 


Nath, 
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the ‘conditions and rates of interest 


entered therein were hard and penal and 
were exacted in bad faith. They further 
pleaded that the claim was barred by time 
and by Order II, rule 2, of the Code of 
Civil Procedure. Both the Courts below 
found that the execution of the bonds in 
suit was proved, inasmuch as the finding in 
the previous suit on that point operated 
as res judicata. In regard to the question 
of consideration the Court of first instance 
held that the payment of the consideration in 
regard to two of the bonds in question was 
proved, while the lower Appellate Court held 
that the payment of the consideration was 
not proved in regard to any ofthe bonds. 
With reference to the rate of interest 
claimed, the Court of first instance allowed 
the stipulated rate of interest but the 
lower Appellate Court held that it was 
hard and unconscionable, and that the 
consent of Kalka Prasad to pay that rate 
was obtained by undue influence. On the 
question of limitation, the finding of both 
the Courts was that the claim was not 
barred by limitation. As regards the 
applicability of Order II, rule 2, of the 
Code. of Civil Procedure, the finding of the 
Court of first instance was that it did not 
bar the suit,and before the lower Appellate 
Court that point was not pressed. 


The only questions pressed for considera- 
tion in these appeals are whether the onus 
was rightly thrown on the plaintiffs to 
prove the payment of ‘the consideration 
moneys and whether the plaintiffs appellants 
were entitled to interest at the rates stipulat- 
ed in the bonds in suit. 


Ordinarily where ‘a plaintiff sues for the 
recovery of money due- on a bond and 
proves the execution of that bond, the onus 
lies on the executant to establish that he 
executed the bond without receipt of the 
consideration money: Mohammad Amir Mirza 
Beg v. Kedar Nath(1). The executant 
in this case is dead. The defendants are 
his ‘sons and surviving members of the 
family to’ which he belonged. The bonds 
in suit have been produced by the plaintiffs, 
and there is no reason to think that Kalka 
Prasad would have executed them and 
handed them over to the creditors without 
receiving the” consideration moneys specified 


(1) 15 Ind, Oas. 202; 15 0.0. 58. 
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therein. In Beharz Lal v. Makhdum Bakhsh 
(2) it was held that the admission of the 
receipt of consideration contained in a neort- 
gage-deed was admissible in evidence against 
a subsequent purchaser by private treaty of, 
the interest of the original mortgagors. 
This case was followed in Bakh-hit Ram v. 
Liladhar (3), wherea suit was brought on 
a mortgage against the mortgagor, kis sons 
who were members of the joint Hindu 


family with him but were not parties to ~ 


the mortgage, and the purchaser at an 
auction sale of the equity of redemption of 
the interests of the mortgagor; and ib was 
held that the admission made in the mort- 


gage-deed and before the registering officer . 


by the mortgagor as to the passing of the 
consideration was admissible in evidence. 
In this case no evidence was produced on 
behalf of the defendants to explain how 
the bonds in suit, were made over to the 
ereditors by Kalka Prasad without the 
consideration moneys, recited therein, having 
been paid to him. The bonds in suit were 
properly stamped as such. The plaintiffs 
are, therefore, entitled to the recovery of 
the moneys due on the said bonds. 

As regards the rate of interest, it is not 
disputed that Kalka Prasad was indebted to 
Ram Dayal and Kashi Prasad at the time 
he executed the bonds in suit, and there is 
no reason for differing from the opinion 
arrived at by the learned District Judge 
that the creditors used that position in 
exacting a heavy rate of interest from Kalka 
Prasad on the occasion of the subsequent 
advances made to him from time to time. 
It will be proper, therefore, to reduce the 
rate of interest to 1 per cent. per mensem 
on the principal moneys specified 
bonds. The plaintiffs are thus entitled to a 
decree for Rs. 115 principal and Rs. 4(0-5-6 
on account of interest. , 

The appeals are, therefore, allowed and the 
plaintiffs’ claim decreed .for the recovery of 
Rs. 525-5-6 with proportionate costs here 
and hitherto and future interest at 6 per 
cent per‘annum from the date of the suit 


till payment against the joint family pro- . 


perby belonging to Kalka Prasad and the 
defendants-respondents. The defendants- 
respondents will, in the circumstances, bear 
their own costs throughout. j 
Appeal allowed, 
(2) 18 Ind. Oas. 744; 11 A. L.J. 221; 35 A. 194, 
(8) 21 Iud, O as, 619; 11 A. L. J, 871; 85 A. 353. 
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SIND JUDICIAL COMMISSIONER’ S 
COURT. 
ts Revision Apprications Nos, 54 AND 
55 or 1916. 
May 26, 1916. 
Present:--Mr. Hayward, J. ©., and 
Mr. Fawcett. A. J. O. 
KADIR MOHAMED AND OTBERS-— 
APPLICANTS 
TETSUS 
EMPEROR — OPPONENT, 

Bombay Prevention of Gambling Act (Bom. IV of 1887), 
s. 6— Criminal Procedure Code (Act F of 1898), s. 108 
— Search of gaming house by Police without mushirs, 
legality of—Evidence discovered in illegal search, 
admissibility of 

A search conducted under section 6 of the Bombay 
Prevention of Gambling Act, is not rendered illegal 
by the mere non-presence of mashirs as required 
by section 103 of the Criminal Procedure Code. 
[p. 34, col 1.] 

Bmperor v. aslum, 27 Ind. Cas. 910; 8 S. L. R. 213; 
16 Cr. L. J. 238, referred to. 

But such an omission in case of searches con- 
ducted under the provisions of the Criminal Pro- 
cedure Code would render them illegal, although the 
illegality would be no bar to the consideration of 
the evidence discovered by the search. [p. 34, col 1.] 

Nazir Khan v. Proladh Dutta, 4 O. 659, 2 Ind. Dec. 
(X. 8.) 419, referred to. 


Applications against the order 
Additional City Magistrate, Karachi. 

Mr, Wadhumul Oodharam, for the Appli- 
cants, 

Mr. E. Raymond (Public Prosecutor for 
Sind). forthe Crown, 

JUDGMENT.—These are applications for 
revision of a judgment of the Additional 
City Magistrate, Karachi, convicting the 
applicants Nos. 1 and 2 of keeping a common 
gaming house and gambling therein, and 
the remaining applicants of gambling in that 
common gaming house. 

Mr. Wadhumal has argued the | ease fully 
on behalf of applicants Nos. 1 and 2, and 
those arguments have been adopted on behalf 
of the other applicants by Mr. De Verteuil. 

Mr, Wadhumal has, in the first place, 


of the 


‘brought to our notice that there was an 


irregularity in the search warrant issued 
under section 6 of the Gambling Act. 
It wonld appear that the informers Ahmad 
and Dewasing alleged that gambling was 
going on in the room described as No. 53- 
but that when the search party went there 
armed with their warrant to search that 
room they found the room empty, and the 
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gambling going on not in the room No. 53 
but in the adjoining room No. 52. 
They accordingly searched room No. 52 
and took in custody the persons there found 
and the instruments of gambling, purporting 
to be acting under the warrant issued under 
section 6 of the Gambling Act. It has 
been argued on the other side, however, 
that the entry of room No. 53 in the 
warrant was merely a false demonstration for 
room No. 52. But itis impossible for us 
to hold that that is so, as it is not ‘a 
case of one room described by two different 
addresses as in a previous case cited, but 
a case of two distinct rooms with separate 
entrances. The search, therefore, cannot 
be held to have been conducted under section 
6 and it is not, therefore, open to us to apply 
in this case the presumption which would 
otherwise have arisen under the Gambling 
Act. 


Mr. Wadhumal next devoted himself to the 
consideration of the merits, and endeavoured 
to convince us that apart from the technical 
presumption there was no evidence justify- 
ing the conviction of the applicants. We 
find, on reference to the proceedings, that 
the direct evidence consisted of the state- 
ments of the two informers Ahmad and 
Dewasing, to the effect that both rooms 
No. 53 mentioned in the search warrant and 
No. 52 actually searched were habitually 
used as common gaming honses by the 
applicants Nos. 1 and 2 who habitually took 
fees, generally known as “nal”, from gamblers 
frequenting the premises, 


The other evidence was that of Inspector 
Sutton, Sub-Iuspector Bhagwandas and 
Head Constable Umraosingh to the effect 
that when they searched the room No. 52, 
they found all the accused sitting there in 
a circle with money and dice in front of 
them. Mr. Wadhumal has urged us to 
reject the evidence of Ahmad and Dewasing 
because, among other reasons, their names 
were not mentioned in the Police challan, 
But that omission would appear to us to be 
explained by the fact that they Were informers 
whose names would naturally not be publish- 
ed unless it was absolutely necessary to 
do so, and by the fact that that necessity 


_appears to have subsequently arisen upon 


the discovery of the imperfection of the 
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warrant under section 6 of the Gambling 
Act. Mr. Wadhnmal has asked us to 
reject the evidence of the Police officers on 
the ground that they took no mashirs with. 
them to assist them in the search. That 
no doubt is a circumstance tə be considered 
but if is not necassarily fatal to the accept- 
ance of their evidences. Mr. Wadhumal has 
also suggested that their evidence ought to be 
excluded owing to illegality in the search. 
Now the omission to take mashirs would 
not have baen an illegality if the search 
had actually been conducted under section 6 
of the Gambling Act, for it would not then 
have been a search under Chapter 7 con- 
templated by the provisions of sestion 103 of 
the Criminal Procedure Code, as was pointed 
out in the case of Emperor v) Aslum (1). Bat 
the omission was no doubt an illegality in 
the present case, as the seareh cannot be 
_ supported under the Gambling Act, but 
only under the Criminal Procedure Code. 
That illegality would, howaver, bs no bar 
to the consideration of the evidence dis- 
covered by the saarch, as was pointed ont 
by the Caleutta High Court in the case of 
Nazir Khan v, Proladh Dutta (2). We find 
on the othar hani thb the evidence 
of Ahmed and Dewasing was accepted as 
‘perfectly true’ by the learned Additional 
City Magistrate, who was also decidedly of 
opinion that there was no ground for dis- 
balieving the evidence of the Police OfMfizers 
Inspector Sutton and Sub-Inspector Bhagwan- 
das. We do not find sufficient reasons 
from the arguments advanced to us or from 
the record for taking a different view from 
that of the learned Magistrate. 


Mr. Wadhumal has lastly urged that the 
sentences passed upon the applicants Nos. L 
and 2 were unduly severe. We find, however, 
that applicants Nos. 1 and 2 have bsen 
stated to be notorious gamblers and the 
premises to be notorious gaming houses. 
We do not think, therefore, that, though 
the sentences were severe, sufficient ground 
has been shown to. justify our intarfering in 
this matter with the discretion of the learned 
Magistrate.” 


We reject all the applications and eancal 


(4) 27 Ind. Cas, 910; 8 S. D. R. 213; 16 Cr. L. J. 235, 
(2) 40 G59; 2 Ind. Dee, (N. s.) 419. 


the bail-bonds of applicants Nos. 1 and 2 and 

direct that they be recommitted to jpil to 

serve the remainder of their sentence. 
Applications rejected r 


CALCUTTA HIGH COURT. 
CrīimiNaL Revisros No. 379 or 1915, 
April 28, 1916. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. 
NRISHINHA KUMAR MUKHERJEE — 
A CCUSED— PETITIONER 
versus 
KUMUDENDU MUKHERJER— 


Compiainant—Opeosite Party. 

Penal Code (Act XLV of 18601, s. 417- Cheating 
proceedings for, quashed, as noprima facie case made 
out—Process, issue of, against accused — Revision by High 
Court—Crimninal Procedure Code (Act V of 1898), s. 
439. Pro- 

ln a proceeding under section 107, Criminal 
cedure Code, the Pleader of the lst party having 
agreed to persuade his client to give an undertaking 
for the protection of the property in dispute in 
that proceeding, the opposite party withdrew from 
the property. The Pleader's client was willing to 
give the requisite undertaking but the opposite party 
did not accept it and filed a complaint against the 
Pleader under section 417, Indian Penal Code. The 
Magistrate issued process against the Pleader:— 

Held, that no prima facie case of cheating was 
made out against the Pleader, and the proceed- 
ings against him should be quashed. [p. 35, col. t.] 


Rule against the order of the Deputy 


Magistrate, Howrah, dated the 27th March . 


1916. : 
¥ACTS.—In proceedings under section 107, 
Criminal Procedure Code, the petitioner was 
the Pleader of one party. The opposite 
party offered to withdraw from the property 
in dispute in the proceedings if the peti- 
tioner’s client would give an undertaking to 
protect the property from sale, The peti- 
tioner having agreed to persuade his client 
to give the requisite undertaking, the 
opposite party withdrew from the property 
and the petitioner withdrew the proceedings 
under section 107. Upon petitioner’s per- 
suasion his client was willing to file the 
requisite undertaking but the opposite party 
did not accept it and consequently it was not 
filed. Upon this the opposite party filed a 
complaint against the petitioner under sec- 
ticn 417, Indian Penal Code, for having in- 
duced him dishonestly to act in the section 
107 proceedings as he had done. The Magis- 
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.trate who entertained the complaint issued 
Process against the petitioner. The petitioner 
moved the High Court in revision. 


Babus Manmotho Nath Mukherjee and 
Mrityunjoy Chatterjee, for the Petitioner. 

JUDGMENT.—In this case we have read 
the explanation of the Magistrate, but we 
are of opinion that no. prima facie case of 
cheating has been made ont against the 
petitioner. The proceedings against the peti- 
tioner are acecrdingly quashed and his bail- 
bond will be discharged: 


Rule made absolute. 


SIND JUDICIAL’ COMMISSIONER’S 
COURT. 
CRISINAL TRANSFER APPLICATION No, 87 
or 1916. 

June 29, 19.6. 
Present:—Mr. Hayward, J. C. 
EMPEROR— APPLICANT 
versus 
JUMO AND OTHERS— RESPONDENTS. 

Criminal Procedure Code (Act F of 3898:, ss 269, 
526—“Trial,..shall be by Jury in any district”, 
meaning of —High Court, power of, to transfer a Sessions 
case from a Jury district to a non-Jury district, 

In section 269, Criminal Procedure Code, the words 
“trial .....shall be by Jury in any district” mean that 
the trial shallbe by Jury in any district when so 
ordered by a Notification and not that the trial shall 
be by Jury of offences ‘committed’ in any district 

There being uo legal prohibition against the trial 
being otherwise than by Jury if held in any other 
district not affected by a Notification under section 
269, the High Court has power under section 526 to 
transfer a Sessions case from a Jury district to a non- 
Juary district. 

Durga Charan Sanyal v. Emperor, 8 C, L.J. 
59; 4 M, L. T. 148; & Cr. L. J. 121, referred to. 

Criminal application for transfer to Kotri 
of the case committed by the Sub-Divisional 
Magistrate, Kotri, for trial in Karachi. 

Mr. F. J. De Verteuil, for the Accused. 

Mr. E. Raymond (Public Prosecutor for 

: Sind), for the Crown. 

* ORDER.—This case has been com- 
mitted for trial by the Sub-Divisional 
Magistrate of Kotri aud the question has 
arisen whether it could not be more con- 
veniently tried by the Sessions Court at 
Hyderabad than here in Karachi, 


OASES. 


Qo 
Qi 


It appears that the scene of offence was 
only 14 miles orso from Kotri, which is 
itself within easy communication of Hydera- 
bad and all the accused come from Hydera- 
bad. Moreover all the accused including 
No. 3 Khatro represented by Mr. De Verteuil 
have expressed the desire that the trial 
should be before the Sessions Court at 
Hyderabad. The Public Presecutor for Sind 
has no .objection on the score of convenience 
of the parties, but has suggested for con- 
sideration the important question whether 
accused who would ordinarily be tried in 
a Jury district created by a Notification 
under section 269 of the Criminal Procedure 
Code could properly be transferred for 
trial in a non-Jdury district. by an order 
under section 526, Criminal Procedure Code. 

It seems to me that the question must 

be decided by the words actually used by 
the Legislature, which are that the trial 
of offences before any Court of Session 
shall be “by Jury in any district when so 
ordered by Notification duly issued under 
section 269”, Criminal Procedure Code. The 
words are thus to the effect that the trial 
of the offences shall be bya Jury in any 
district, and not that the trial shall be by 
Jury of offences “committed” in any district. 
So there would appear to be no prohibi- 
tion against the trial being otherwise than 
by Jury if held in any other district not 
affected by a Notification under saction 269, 
Criminal Procedure Code. If that be the 
correct interpretation of the section, as it 
appears to me to be, then that section in 
no way limits the powers of transfer con- 
ferred on this Court by section 526, Criminal 
Procedure Code. My conclusion is fortified 
by the remarks of the learned Judges in 
the case of Durga Charan Sanyal v. Emperor 
(1) decided by the Calcutta High Court. 
- The particular case now before me clearly 
falling within clause (d) must,- therefore, 
be transferred for trial by the Sessions Court 
of Hyderabad under that clause of section 
526, Criminal Procedure Code. 


Ogee transferred, 
(1) 8C. L, J. 59; 4 M. L. T. 148; 8 Cr. L. J. 121. 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 215 or 1916. 
August 7, 1916. 

Pease :—Mr. Jnaties Atkinson and 

; Mr. Justice Kingsford. 
BALI NATH SINGH—AcousED— 
PETITIONER 
VETSUS 


EMPEROR—Opposite Parry, 

Criminal Procedure Code (Act V of 1898), ss, 476, 
687—Enquiry, order directing—Delay— Jurisdiction 
Procedure- Irregularity, effect of—Penal Code (det 
XLV of 1860), ss. 182, 211. 

Accused lodged a complaint against certain Police 
Officers before a Magistrate who, after examining 
the accused, recorded that the complaint was false 
and ordered the latter to show cause why he should 
not be prosecuted under section 182, Indian Penal 
Code. The Magistrate was then transferred and 
his successor sent the case to another Magistrate 
for enquiry. Subsequently, on 6th December, the 
complaint was dismissed under section 203, Crimi- 
nal Procedure Code On the 4th of February fol. 
lowing, the Magistrate, on the application of a 
Police Officer, ordered the prosecution of the accused 
under section 211, Indian Penal Code: 

Held, (1' that the delay which occurred in making 
an order under section 476 did not deprive the Magis- 
trate of jurisdiction to proceed under the section; 
[p. 86, col. 2; p. 87, col 2.) 

Rahimadulla Sahib v. Emperor, 31 M. 140,3 M. L. 
T. 79; 17 M. L. J., 584; 7 Cr, L.J. 64 and 
Aiyakana Pillai v. Emperor, l Tnd. Cas. 597; 32 M. 
49; 19 M. L, J. 42; 4M. L. T. 404; 9 Or. L. J. 41, 
disapproved, 

Shaikh Bahadur v Shaikh Eradatuliah Mallick, 6 Ind. 
Cas. 801; 37 O. 642; 14 C. W. N. 799; 12 ©. L. J. 45; 
11 Cr. L. J. 407, Baidya Nath Singh v. Muspratt, 14 O. 
141; 11 Ind Jur. 226; 7 Ind. Dec. (xN. s.) 93 and 
Ganesh Narayan Sathe, In re, 13 B. 600; 7 Ind. Dec. 
(N. s.) 897, referred to. 

(2) that if tho procedure adopted by the Magis- 
trate in sending the case to another Magis. 
trate for enquiry and raport was irregular, the 
irregularity was cured under section 537, Criminal 
Procedure Code. [p. 37, col. 2] 

Hari Charan Gorai v. Srish Chandra Sadhukhan, 7 
Ird. Cas. 747; 88 C. 68; 11 Cr. L. J. 525; 13 0. L. J. 
48, referred to. 


Per Atkinson, J—If in a criminal proceeding an 
irregularity takes place and is allowed to pass 
unheeded and unnoticed, and fresh prosecution 
follows founded upon the irregularity and convic- 
tion follows, then after conviction the accused party 
cannot raise the intermediate imegularity in an 
antecedent proceeding as a ground for challerging the 
validity of the subsequent conviction. [p. 38, col. 1.] 


Criminal ‘ReVision against the order of 


the Sessions Judge, Muzaffarpore, dated the ` 


19th May 1916. 


Mr. Nirsu N. Singh, for the Petitioner. 
The Deputy Government Advocate, for the 
Crown, 


INDIAN CASES, 


. [1917 


JUDGMENT. 
Kinesrorp, J.—The petitioner on the jlth 


` October 1915 preferred a complaint before 


the Sub-Divisional Magistrate against 


certain Police Officers. The Sub-Divisional® 


Magistrate after examining the petitioner 
on the same date recorded an order to the 
effect that the complaint was false, and 
called on the petitioner to show cause why 
he should not be prosecuted under section 
182. This officer was then transferred and 


his successor, when the petitioner appeared ` 


before him with his witnesses, referred the 
matter to a Subordinate Magistrate - “for 
hearing complainant and witnesses and 
report.” Subsequently on receipt of the 
report, the Sub-Divisional Magistrate record- 
ed an order dismissing the complaint 
under section 203 of the Criminal Pro- 
cedure Code. That order was passed on 
the 6th December.. On the 4th February 
upon an application made by one of the 
Police officers the Sub-Divisional Magis- 
trate passed an order under section 476 
of the Code of Criminal Procedure, as a 
result of which the petitioner has been 
put on his trial under section 211 and 
sentenced to six months’ rigorous imprison- 
ment. 


It is contended, in the first place, by 
the learned Vakil on his behalf that the 
order under section 476 is bad and with- 
out jurisdiction, because it was not passed 
at the time when the complaint was 
formally dismissed or shortly thereafter. In 
support of his contention he relies upon the 
rulings in Rahimadulla Sahib v., Emperor (1) 
and Acyakanna Pillai v. Emperor 2). There 
is, however, a later case, that of Shaikh 
Bohadur v. Shutkh Eradatullah Mallick (8), in 
which a much broader view was taken 
as regards the delay that might elapse 
before the order under section 476 was 
passed. 

The present case must be dealt with 
upon its merits, and, in my opinion, having 
regard to the effect of the order of the 
llth October, it cannot be said that the 
two months’ delay which occurred deprived 


D 31M 140; SM. L. T. 79; 17 M.L. J. 684; 7 Cr. 
L.J. 

a T Ind. Cas. 597; 32 M. 49; 19 M. L. J. 42; 4 M. 
D. T, 404; 9 Cr. L. J 41. 

(3) 6 Ind. Cas. 801; 37 O. 642; 14C. W, N. 799; 2 
C. L, J, 45; 11 Or; L, J. 407. 
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the Sub-Divisional Magistrate of jurisdic- 
tio, 

The second contention advanced or hehalf 
of the petitioner is, that the order of the 
Magistrate under section 476 was without 
jurisdiction, because the matter was not 
brought to his knowledge in a stage of a 
judicial proceeding. The basis for this 
contention is, that the inquiry into the 
case was made by another officer. 

I am quite prepared to accept the 
contention of the learned Vakil for the 
petitioner to the effect that the order 
passed by the Sub-Divisionul Magistrate 
who received the original complaint was, 


in fact, an order of dismissal. The order 
was in the following terms: . 
“The story sounds highly improbable. 


If the daroga. wished to beat him I do 
not see why he should have tied him up 
first in this manner. No motive is alleged 
except the ordinary one of ill-temper. I 
regard the complaint as false and call 
upon the complainant to show cause by 
the production of witnesses or otherwise 
why he should not be prosecuted under 
section 182,” 

Now if the Magistrate was unwilling to 
issue a process on the complaint, there 
were the following courses open to him 
under the provisions of sections 202 and 
203. If he was not satisfied that the 
complaint was true, he might either make 
into if himself or direct a local 


inquiry 

investigation by some other person. On 
the other hand if hè was satisfied that 
the complaint was false he might, after 
examining the complainant and recording 
his reasons, dismiss it upon the spot 
[Baidya Nath Singh v. Muspratt (4) and 


Ganesh Narayan Sathe, Inre (51). I have no 
doubt at all that it was the latter of 
these courses which was adopted by the 
Magistrate. Having examined the complain- 
ant he recorded reasons for his conclusion that 
the complaint was false; he refused to issue 
process and he called upon the complainant 
to show cause against his prosecution. 
This -order undoubtedly operated, and was 
intended to operate, as dismissal of the com- 


Pi 14 C. 141; 11 Ind. Jur. 226; 7 Ind. Deo. (N. s.) 
WO 13 B. 600; 7 Ind. Dec. (N. s.) 397. 
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The subsequent order of the 6th 
dismiss the com- 


plaint. 
December purporting to 
plaint was a superfluity. 

Thus by the order of the llth October 
the Magistrate in the first place dismissed 
the complaint and in the second place 
instituted proceedings under section 476. 
His order .calling upon the complainant to 
show cause obviously contemplated the pre- 
liminary inquiry referred to in that section. 
It may be that the procedure of his 
successor in referring the matter to a 
Subordinate Magistrate for the purpose of 
hearing the witnesses and for report was 
irregular, and that the Magistrate should 
have held this inquiry himself. But if 
this was an irregularity, it was cured by 
the provisions of section 5387 and no 
prejudice was caused to the petitioner 
thereby. 


The Magistrate did not transfer the case 
under the provisions of section 192, He 
retained seisin of it throughout. He was 
in the same position as his predecessor; 
that is to say, he constituted the Court 
before which the offence was committed, 
and he, therefore, had jurisdiction to pass 
the order, under section 476, of the 4th 
February. 

In my opinion the Rule must be dis- 
charged. The petitioner should now be 
called on to surrender to his bail and be 
committed to jail to undergo the unexpired 
portion of his sentence. 

ATKINSON, J.—I am of the same opinion. 
However, I desire to add thatin my view 
the second Sub-Divisional Officer had on 
the Ist November seisin of the case ina 
judicial proceeding then pending before 
him, within the meaning of the case reported 
as Shaikh Bahadur v, Shaikh Hradatullah 
Mallick (3). The order of this Sub-Divisional 
Officer of the Ist November directing the 
inquiry by the Sub-Deputy Magistrate as 
to the validity of the cause showr hy the 
original complainant as to why he should 
not be prosecuted was an error in form, 
but not an error going to the essence of 
jurisdiction; and conseqiently it was 
a mere intermediate irregularity, which, on 
the authority of the case reported as Hari 
Charan Gorat v. Srish Chandra Sadhukhan (6), 


ren 7 Tad, Cas, 747; 88 ©. 68; 11 Or. L. J? 525; 13 
LJ. 
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could not vitiate the jurisdiction vested in 
the Sub-Divisional Officer tomake the order 
he did under section 476. 

“The order of the Ist November direct- 
ing the said inquiry was never challenged 
or impeached ; the irregularity was allowed 
to pass, and a new prosecution was permitted 
to take ‘place on the assumption that the 
order was valid; and now after conviction it is 
sought to rely upon the irregularityas aground 
for setting aside the conviction. In my view 
section 537 of the Criminal Procedure Code 
renders this argument quite untenable ; and 
I am further of opinion that if an irregu- 
larity takes place and is allowed to pass 
unheeded and unnoticed, and a fresh pro- 
secution follows founded upon the irregularity 
and conviction follows, then after conviction 
the accused party cannot raise the inter- 
mediate irregularity in an antecedent pro- 
ceeding as a ground for challenging the 
validity of the subsequent conviction. 

T agree that the order of the 6th Decem- 
ber was a superfluity, in so far as it was 
intended, and did operate, as a dismisgal 
of the original complaint. In my view ib 
was only a judicial pronouncement that the 
cause shown against his prosecution by the 
original complaint was disallowed; and I 
am, therefore, clearly of opinion that the 
Sub-Divisional Officer had jurisdiction to 
make the order he did under section 476, and 
for the reasons stated the conviction cannot 
now be challenged. 

: Revision rejected. 


SIND JUDICIAL COMMISSIONER'S 
< COURT. 
Criminar Revision Appiication No, 7 
or 1916. 
June 28, 1916. 
Present —Mr. Hayward, J. O, 
JEHANGIR PEROZSHAH— 
o APPLICANT 
versus 
GANGARAM NAUMATL AND OTHER3— 


OPPONENTS. 
Sind Courts Criminal Circulars, Chap. V, +. 22~ 
Procedure—Practice—Protracted examination of 
avitnesses” and frequent lengthy acdjournments .in 
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criminal trial, effect of —Adjournments, frequent, practice 
of granting, condemnation of —Court, inherent power of, 
to prevent abuse of its process. e 

Protracted examinations of witnesses and frequent 
lengthy adjournments merely for ihe convenience of 
Counsel, cnusing-inordinate delay of a criminal trial 
may practically amount to a denial of justice, and 
ought not to be permitted. Protracted examinations 
of witnesses should bo stopped by a strict regard to 
the provisions of the Evidence Act and the rules of 
procedure and, where necessary, by the exercise of 
the inherent powers vested in every Magistrate to 
prevent the abuse of the process, ie., the proceedings 
of his Court. [p. 41, col. 1.) 

Granting of frequent and lengthy adjournments in 
disregard of rule 22, Chapter V, of the Sind Courts 
Criminal Circulars condemned. [p. 4], col. 1.] 


Application against the order of the 
first class Magistrate, Karachi. 
Mr. T. G. Elphinston, for the Applicant. 
Mr. P. V. MacInerny, for the Opponents. 
Mr, Partabrait D. Punwant, 8rd Assistant 


Public Prosecutor, for the Crown. 


JUDGMENT.—The complainant Jehangir 
Perozshah took a mortgage in respect of a 
loan of Rs. 30,000 on the 7th. September 
1912 ‘from the eight accused Gangaram, 
Devidas, Bhojumal, sons of Naoomal, Asan- 
mal and Parsram, sons of Gangaram, Utumal, 
Devidas and Lilaram Asanmal cf their joint 
family property. He took a further mort- 
gage from them in consideration of a 
further loan of Rs. 61,000 on the 19th 
of November 1912 of the same and some 
other joint family property. On the 7th 
of February 1914, the joint family was 


‘declared insolveut and the enquiries made 


into the mortgage securities disclosed the 
unpleasant fact that out of the properties 
mortgaged one had never been owned by 
the family, two bad been sold before the 
mortgages, and two were only owned in 
part by the joint family. It also appeared 
that other properties had been sold after 
the mortgages. The complainaut thereupon 
filed a complaint on the 10th of February 
1914 of criminal breach of trust against 
the accused. But that complaint was 
ultimately dismissed on the ground that the 
subsequent sales did not amount to criminal 
acts but only gave cause of action for a 
civil suit. 

The complainant, however, 
complaint, here under consideration, on the 
llth of August !914 of cheating in respect 
cf the other properties discovered not to 
have ‘been the absolute property of the 


filed another 


- 
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joint family. The complainant was examin- 
ed on the 10th and 24th of September and 
crossexamined on the 16th and 27th 
of October. The cross-examination and 
ga-examination were concluded on the 28th 
November. Other witnesses were examined 
on the 30th November and on 9th, Ilth 
and 12th of December, The case was 
called on again for argument on the 25th 


January 1915. Jė was, however, not heard. 


on that date, as a de novo trial was 
claimed owing to the departure on leave 
of the trying Magistrate. It was on tho 


llth of February adjuurned sine die for 
his return and then there issued a lull 
of nearly two months in the already 
sufficiently leisurely proceedings, ending only 
on the tth of April 19.5 in the transfer 
of the case from the file of the Additional 
City Magistrate to that of the Ist class 
Magistrate and City Deputy Collector. 


The complainant’s case was called on 
again after another lull of nearly two 
months and he was further examined on 
the 4th of June. He was again subjected 
to cross-examination on the 9th and 23rd 
June and onthe 4th August. The accused 
were examined on the 9th of August. The 
complainant was the same day for some 
obscure reason once more subjected to cross- 
examination which was continued on the 
17th of August. He was once more re- 
examined on the 20th of September and 
the same day his Counsel submitted argu- 
ments to the Magistrate. ‘Then the complain- 
ant after some further examination of one 
of hia witnesses on the 23rd September was 
himself further examined on the 15th 
October by the Magistrate. That at least 
should have been the end of these un- 
fortunate proceedings, but on the 20th of 
October and the 25th of November his 
further cross-examination and on the 12th 
of December his further re-examination was 
permitted by the Magistrate. The com- 
plainant’s Counsel at last on the 19th 
January 1916 submitted further arguments 
and the following day the accased’s Counsel, 
who had previously threatened to- apply 
for transfer on the ground of insufficient 
opportunity for cross-examination, submitted 
his arguments to the Magistrate. Finally 
on the 3rd February 1916, after a trial 
protracted oyer one year and four months, 


INDIAN OASES. 


oo 
ive) 


the aceased wera all discharged by the 
learned Magistrate. It is this order of 
discharge of which revision is now sought 
in this Court, 


Now the complainant Jehangir’s evidence 
which was permitted to extend nearly to 
two thousand lines has proved upon perusal 
to contain remarkably little substance 
directly bearing upon the essential issue, 
whether deliberate misrepresentations for 
the purpose of dishonestly obtaining the loans 
were actually made as to their interests in the 
property by each and all of the accused. 
(The learned Judicial Commissioner then 
proceeded to discuss the evidence.) 
His evidence amounts practically only to 
this that he negotiated with the accused 
Pamanmal alone up to the execution of 
the Ist mortgage, though he was careful 
to put categorical questions to all the other 
accused as to their right in the mort- 
gaged properties on the occasion of the 
formal execution of the lst mortgage; that 
in addition to the negotiations with the 
accused Pamanmal, the accused Gangaram, 
Utumal and apparently also Asanmal on 
two oczcasions pointed out some of the 
properties and that all the accused frequently 
came to him in connection with the 2nd 
mortgage and were all present at the execu- 
tion of the 2nd mortgage. He called his 
brother-in-law Rustomji, acashier in the 
Mercantila Bank, to corroborate his asser- 
tions as to these representations generally, 
but he refrained from calling either 
Munchershab, an accountant in the Panjab 
Banking Uo. who had assisted him in 
bringing about the mortgage, or his Pleader 
Nadirshah. Several other witnesses were 
‘examined bat their evidence did not bear 
practically on the question of the representa- 
tions. The account given on the other 
hand by the accused No. 1 Gangaram, an. 
old man of 61 years of age, was that he 
left everything to Pamanmal though he 
had pointed cut to Pamanmal that some 
of the properties did not belong to the 
joint family which fact Pamanmal assured 
him had been communicated to the mort- 
gages. The accused No. > Devidas, an 
old man of 64 years of age, stated that 
he knew nothing about the transaction and 
. that the whole mutter was left in the 
hands of Paminmal, The accused No, 3 
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Bhojumal, a man of 50 years, was not 
examined having become paralytic; and 
the accused No. 4 Pamanmal, whose age was 
given as 26, was not examined as he had died 
during the proceedings. The accused No. 5 
Utumal, a man of 33 years of age, who was a 
son of accused Devidas stated that he also 
knew nothing as he had left the whole matter 
to Pamanmal. The accused Nos. 6 and 7 
Asanmal and Parsram, whose ages were 
given as about 25, were sons of accused 
Gangaram and similarly stated that every- 
thing had been left to Pamanmal. So also 
said accused Lilaram, a young man of 20 years 
of age, son of accused Asanmal. The 
learned Magistrate made severe remarks 
upon the evidence of the complainant and 
his witness Rustomji and held that the 
first mortgage had been taken entirely on 
accused Pamanmal’s representation and 
that no direct representations had been 
proved on the part of the other accused, 
either with regard to the Ist or 2nd 
mortgage. He came to the conclusion that 
reliance had been placed not so much on 
the representation of the accused as upon 
the advice of Rustomji, Munchershah and 


the Pleader Nadirshah, Mr. BElphinston 
has argued on behalf of the complainant 
that the comments on the evidence 


adduced did disclose representations of 
absolute ownership by all the azcused, 
that in any case the accused were bound 
by the recitals in the mortgage-deeds 
which they had signed regarding their 
absolute ownership and that their 
responsibility for their representations was 
in no way affected by the fact that the 
advice had been taken also from 
Munchershah, Rustomji and the Pleader 
Nadirshah. The Assistant Public Prosecutor 
has, on the other hand, urged that there 
was no sufficient evidence to warrant a 
charge being framed against the accused. 
And Mr, MaclInerny has also been heard 
to the same effect on behalf of the 
accused. 

It appears to me certainly’ that the 
comments on the evidence of the com- 
plainant and his witness Rustomji were 
unfair and that due consideration was not 
paid to the inordinately prolonged 
examination of the witnesses in making 
those comments. But even after making 
due allowance for this, the fact remains 
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that all the evidence established was that 
the lst mortgage was negotiated entirely 
with accused Pamanmal and that the 2nd 
mortgage was discussed also with the | 
accused Gangaram, Utumal and Asanmal. 

There was nothing but somewhat vague 
suggestions as to any direct representa- 
tions of ownership made by these other 
accused before the execution of the 2nd 
mortgage. The only other evidence was 
as to what happened at the execution, 
the allegation being that all the accused 
were then categorically questioned as to 
their absolute ownership of the properties. 
If that were certainly true there would, 
no doubt, be ground for charging the 


accused. But the probabilities seem to 
me to be against it. There may have 
been some causal questions put at the 


time of the execution, but the evidence 
indicated that no time was allowed by 
the busy mortgagee for detailed enquiries 
into the complicated schedules of pro- 


perties. He merely came iu for the formal 
execution of the Ist mortgage. He had 
left all the formalities to his friends 


Rustomji and Munchershah and to his 
Pleader Nadirshah. It is equally improbable 
that there was any detailed discussion of 
the complicated schedules at the time of 
execution of the 2nd mortgage. it is 
significant that he did not dare to call as 
witnesses on these matters either Muncher- 
shah or his Pleader Nadirshah. On the 
other hand it does not appear to me at 
all improbable that the negotiations were 
left throughout to Pamanmul, looking to 
the ages and relationship of the accused 
and to the fact that they formed a joint 
Hindu family. There was also evidence to 
show that the complicated schedules of 
properties had been copied from those 
contained in previous mortgages and might 
possibly through oversight have perpetuated 
previous errors or failed to take account 
of alterations since these mortgages. At 
all events, all these circumstances materially 
weaken the presumption which would 
otherwise properly have arisen against all 
the accused from their exeéuting mort- 
gages for large sums of money including 
properties not actually belonging to the 
joint family. Whatever might be their 
civil liability, sufficient evidence was, In 
my opinion, not forthcoming to establish 
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criminal intention. Had there been such 
evidence their criminal liability would, of 
-courfe, not have been affected by the 
fact that advice had also been taken from 
Rustomji, -Manchershah and the Pleader 
Nadirshah. 

No doubt there is much force in the 
criticisms that the case was not properly 
treated at the trial. Attention was not 
sufficiently focussed on the essential issue, 
whether deliberate misrepresentation had 
been established against each of the accused. 
Nor was adequate consideration given to 
the grave presumptions arising against all 
the accused by the mere execution of the 
mortgage-deeds. This resulted in wholly 
unnecessary and lengthy examination of the 
witnesses particularly in cross-examination, 
which proved upon perusal to contain many 
repetitions and also much irrelevart matter 
as to the amount of reliance placed on 
the advice of Rustomji, Munchershah and 
the Pleader Nadirshah. There were also 
frequent and wholly unjustifiable postpone- 
ments granted merely for the convenience 
of the Counsel. Such protracted examina- 
tions of the witnesses and frequent 
adjournments amount practically to a 
denial of justice, and it is much regretted 
that such inordinate délay was permitted, 
delay which reflects credit neither upon 
the Counsel engaged nor upon the 
Magistrate. The protracted examinations 
ought to have been stopped by stricter 
regard to the provisions of the Evidence 
Act and the rules of procedure and by the 
exercise, where necessary, of the inherent 
powers. vested in every Magistrate to 
prevent abuse of the process, č. e., the 
proceedings of his Court. The granting 
of the frequent and lengthy adjournments 
was a grave disregard of rule 22, Chapter 
V, Sind Courts Criminal Circulars, and the 


result was a travesty of the . prompt 
procedure contemplated by the Oriminal 
Procedure Code. 

Nevertheless for the reasons alréady 


indicated no useful purpose would, in my 
opinion, be served by directing further 
enquiry or taking steps for a re-trial under 
section 437 or 439, Criminal Procedure 
Code. 
$ Application rejected. 
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MADRAS HIGH COURT. 
Criminan Reviston Case No, 487 or 1916. 
ORIMINAL Reviston Petition No. 400 or 1916. 
November 17, 1916. 

Present: ~Mr. Justice Coutts Trotter. 
NARAYANASAMY AIYAR— 
PETITIONER 
VeTSUS 


KUPPUSAMY ALYAR— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 528— 
Transfer of case by Magistrates of co-ordinate juris- 
diction—Procedure. 

Where a Magistrate acts on his own initiative in 
transferring a case, his order is not vitiated by the 
fact that another Magistrate of co-ordinate authority 
had refused it; but if he examines the reasons given by 
the co-ordinate authority and finds that that authority 
is wrong, his interference must be deemed to be by 
way of appeal which he has no jurisdiction to 
entertain, and the order of transfer must be set 
aside. 

Raghunatha Pandaram v. Emperor, 26 M. 130; 
2 Weir 689; Thaman Chetti v Alagiri Chetti, 14 M, 
399; 2 Weir 688; 5 Ind. Deo. (y. s.) 280, followed. 


Petitions, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 


the High Court to revise the order of 
the Court of the Additional District 
Magistrate, Tanjore, in D. Dis. No, 523 
Magtl. of 1916. | 

Mr. K. 8. Jayarama Aiyar, for the 
Petitioner. 

Mr. S. K. Purthasaradhi Adyangar (for 


Mr, S. T. Srinivasa Gopalachariar), for the 


Respondent. 
The Pablic Prosecutor, for the Crown. 


ORDER —I must set aside the order 
of the District Magistrate. Unfortunately 
it is clearly inconsistent with the ruling 


in Raghunatha Pandaram v. Emperor (1). 


I think it is obviously an inconvenient 
thing that Magistrates of co-ordinate 
jurisdiction should interfere with each 


other’s jurisdiction. Thaman Chetti v. Alagiri 


Ohetit (2) points out the distinction. 
Where a Magistrate acts on his own 
initiative in transferring a case, his 


order is not vitiated by the fact that 
another Magistrate of co-ordinate authority 
has refused it. But if he examines 
the reasons given by the co-ordinate 


* 


` (1) 26 M. 180; 2 Weir 689, 
(2) 14 M. 399; 2 Weir 688; 5 Ind. Dee. (N, 8.) 280, 
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authority and finds that that authority is 
wrong, - that is interfering by way. of 
appeal. This case is clearly within the 
mischief referred to in Raghunatha Pandaram 
v. Emperor (1). 


I must set aside the order of the 
Magistrate and the case will be remanded 


for trial to the, second class Bench Court, 


of Kumbakonam, 


Petition allowed; Order s2t aside. 
V.R.P. 


SIND JUDICIAL COMMISSIONER’ S 
COURT. 

CRIMINAL APPRATL No. 33 or 1916. 
CONFIRMATION Case No, L or 1916. 
Jane 8, 1916. 
Present:—Mr. Hayward, J. C., and 
Mr, Fawcett, A. J.C 
LOUNG walad RASHID AND ANOTHER 
— APPELLANTS 
VETSUS 


EMPEROR Opponent. 

Evidence Act (I of 1872), ss. 24, 25, 28 —‘Person in 
authority’, meaning of ~Zemindar, whether is ‘person 
in authority’ 

Section 24 of the Evidence Act refers not to a 
person whom the acoused may regard as being in 
authority but to a person who actually is in authority. 
Lp. 46, col. 1.] 

The main tost as to when a person is deemed to 
be a ‘person in authority’ within the meaning of the 
section is, whether he stands in such relations to the 
accused as imply some-power of control or inter- 
ference in regard to his prosecution. [p. 46, col. 1.] 

. Reg. v. Navroji Dadabhai, 9 B. H. ©. R. 388; 
‘Emperor v. Rama Dhan Powar, 31 Ind. Cas. 340; 
17 Bom, L.R. 898 16 Cr. L J. 740, referred to. 

Zemindars qua zemindara are not necessarily 
‘persons in authority’, The question must be decided 
in each case upon its particular circumstances; but 
whenever zemindars are directly concerned in an 
investigation by the direction of the Police then they 
clearly are ‘persons in authority’ within the meaning 
of seotion 24 of the Evidence Act. [p. 44, col. 1.] 

Emperor v, Rama Dhan Powar, 3: Ind. Cas 340; 
17 Bom. L. R. 898; 16 Cr. L. J. 740, Imperator v. 
Dabud, 9 Ind. Cas. 718: 4S. L. R. 209; 12 Cr. L.J 119, 
Emperor v. Saini, 1905) 2 Sind Sadar Court Selected 
Decisions 417, Emptror v.Samandar Rahimdad, (1905) 
2 Sind Sadar Court Selected Decisions, 6:4 at p 621, 
referred to. . 

Co-villagers of an accused person cannot be regard- 
ed as ‘persons in authority’ from the mere fact of 
their being the principal residents of the village. [p. 
44, col. Ld 
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Appeal against the decision of the Ses- 
sious Judge, Hyderabad. ` 

Mr. Kodumal Lekhraj, for the Appellarfs. 

Mr. E. Raymond (for the Public Pro- 
secutor for Sind), for the Crown. 


JUDGMENT. 
Haywarop, J. C.—These are appeals against 


- the decision of the Sessions Judge, Hydera- 


bad, convicting the appellant No. 1 of 
murder and sentencing him to death 
under section 302, Indian Penal Code, and 
convicting the appellant No. 2 of causing 
the disappearance of evidence of the mur- 
der and sentencing her to seven years’ 
rigorors imprisonment under section 201, 


Indian Penal Code. ~ 


The appellant No, 1 Loung was a 
veighbour of the deceased man Gul 
Mahomed who lived with his wife Sabhai, 
the appellant No. %, in a small village in 
the desert of Thar aad Parkur. 

lt would appear that the appellant No. 1 
had a long-stunding intrigue with the ap- 
pellant No. 2. That has been admitted 
by the appellant No. 1 and bas not been 
seriously disputed before us. It bas also been 
amply established by the evidence record- 
ed at the trial. The witness Jum). was 
the first person to receive information 
about the disappearance of his brother, 
the deceased Gul Mahomed. He was at 
that time absent from his village and 
returned to make enquiries. He disclosed 
his suspicions against the two appellants 
to the principal men of the small village, viz., 
Valio and Tagio who, together with two 
other residents Saltan and Mahomed Kkan, 
all four of whom appear to have been re- 
lated to the appellants, proceeded to make 
enjuiries about the disappearance of the 
deceased Gul Mahomed from the two ap- 
pellants. It would. appear from the 
evidence that thereupon the two appellants 
admitted to them that they had murder- 
ed the deceased Gul Mahomed, and in- 
dieated that the body of the unfortunate 
man was buried in his own house, These 
four men satisfied themselves by the in- 
dications on the spot that that was the 
ease and information was then sent to the 
Police. Subsequently the appellants ` are 
alleged to have again pointed out the spot 
where the deceased man was buried and 
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again to have confessed to the witness 
Ahmed and another man Sanhio that they 
had b&en concerned in the murder. Those 
confessions, however, appear to have been 
made in the presence of and in direct 
answers to the questions from the Police- 
man Jumo. Subsequently tbe body was 
dug up from the deceased’s house and 
appellant No. 1 produced an axe and ap- 
„pellant No. 2 a spade and handed them over 
to the-Police jamadar Khan Mahomed. 
The body was identified as the body of 


the deceased Gul Mahomed and wasg sent 
‘for examination to .the Sub-Assistant 
Surgeon. The appellants, after further 


investigation, were formally arrested 
the 10th of October by the Police. 


Now it has been contended on -behalf 
of the appellant No. 1, who alone has been 
represented in these appeals, and the same 
contention might equally well have been 
raised on behalf of the appellant No. 2, that 
the alleged confessions before the villagers 
- Valio, Tagio, Mahomed Khan and Sultan were 
rightly rejected as irrelevant on account 
of their having been caused by a promise 
made to them by persons in authority under 
section 24 of the Indian Evidence Act, as 
actually held by the learned Sessions 
Judge: It has also baen contended that 
the subsequent confessions to Ahmed and 
Sanhio ought to have been rejected as 


on 


irrelevant on account of their having been. 


made directly to a Police Officer, and that 
they ought to have baen excluded under 
section 25 of the Indian Evidence Act, and 
ought not to have-been admitted under 
section 28 of the Indian Hvidence Act by 
the learned Sessions Judge. We have had 
to carefully consider both these confessions, 
as the material facts bearing upon them 
and the relevant authoritative decisions 
have not been as tlearly seb forth in the 
jadgment as might have been desired. 16 
would appear that the village in which 
these events took place was only a small 
settlement oceupied at that time by no 
more than 8 or 10 inhabitants, though 
the census had previously ‘indicated a 
population of a hundred. That appeared 
from the evidence of the Tapedar. 
villagers Tagio and Valio.have given their 
cecupation as cultivation, bab thera is no 
indication in the evidence that they were 
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particularly influential zemindars. Saltan 
and Mahomed Khan appear to have occupied 
the same position except that they, unlike 
the former two, have been referred to as 
headmen and the whole argument has 
been based to show that they were persons 
in authority. There does not, however, 
appear to me to be anything in the evidence 
to show that either of the appellants was 
in any way under the authority of these 
four witnesses. The appellants were, on the 
other hand, their relations and it would 
appear that after confessing to Valio and 
Tagio they repeated their confessions in the 
presence of all the four witnesses, and then 
and only thenasked the four witnesses to 
do what they could to get them ont of 
their difficulties. Thereupon ensued an 
endeavour to settle the matter by a gift 
of a woman to the injured party. But 
the negotiations were unsuccessful. It is ` 
difficult to understand in these circum- 
stances how any one could have reasonably 
supposed that these four witnesses had any 
authority whatever in respect of the prosecu- 
tion, ~ 

Certain decided cases have been referred 
to in support of the view of the learned 
Sessions Judge that zemindars must always 
be regarded as persons in authority in 
reference to prosecutions. But those 


authorities do not support that wide view. 


The firat authority which we have con- 
sidered 13 that of the Emperor v. Saini 
(1) in which the relevant remarks were 
made by Jacob, J., at page 422, where he 
said: “It is impossible perhaps to lay down 
as a proposition of iaw that every zemindar 
is a person in authority in relation to 
his ‘hari’ in respect of any offence the 
latter may be charged with”, Then Jacob, 
J., proceeded to consider the particular facts 
of that case and held that the zemindars 
in that case were persons in anthority 
inasmuch as they had been charged with the 
investigation by the Police. The next case 


‘is that of Emperor v. Samandar Rahimdad 


The , 


(2), the relevant remarks being at page 
622 where Beaman, J., said: “It has been 
. 


(1) (1905) 2 Selected Decisions of the Sind Sadar 
Court 417. 

(2) (1905) 2 Selected Dacisions of the Sind Sadar ' 
Coart 614 at p. 621, 
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held by this Court that zamindars are persons 
in authority within the meaning of the 
section, and although in a subsequent 
decision of this Court some doubt has 
been thrown upon the soundness of that 
as a general proposition universally true, 
and it was held that zamindars qua zamindars 
are not persons in authority, still as a 
rule it is easy for the defence to show 
that the relations between the particular 
zamindar or zamindars concerned are of a 
kind to satisfy the ordinary definition of. the 
term”, i.e., the terms “persons in authority”. 
And in the case of Imperator v. Dabud (8) 
Leggatt, A. J. C.said “The Additional Ses- 
‘sions Judge has rightly rejected the confession 
made to the zamindars. They were told 
by the Sub-Inspector to go and make accused 
confess and it seems clear that they were 
investigating the offence just as if they 
were Policemen and, therefore, they must 
be considéred persons in authority.” So 


that it would appear that the decisions of 


this Court amount to this that zamindars 
qua zamindars are not necessarily persons 
in authority and that the question must 
be decided in each case upon the particular 
circumstances; but wherever zamindars are 
directly eoncerned in the investigation by 
the direction of the Police, then they clearly 
are persous in authority within the meaning 
of section 24 of the Indian Evidence Act. 
And the view is confirmed by a similar 
decision in the case of village Police 
Patels in the Prasidensy .proper in the 
case, of Emperor v. Rama Dhun Powar (4). 


Now the particular circumstances of this 
case are that the appellant No. 1 was azrazier 
and not a kari and that the four witnesses 
were villagers with no particular authority, 
so far as could be gathered, over either 
of the appellants; though two of them 
being the principal residents of the small 
village have been loosely termed headmen. 
In such circumstances there could, in my 
opinion, be no justification for regarding 
them as persons in authority. Their posi- 
tion differed materially from that of zamin- 
dars directly concerned in the investigation 
“under the directions of the Police, referred 


_(8) 9 Ind, Gas, 718; 48, L. R. 209; 12 Or. L. J. 119. 
(4) 31 Ind. Cas. 340; 17 Bom. Ñ. R, 893; 16 Cr. L. J. 
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to in the various authorities holding that 
such zamindars were persons in authority ` 
within the meaning of section 24 8f the 
Indian Evidence Act. It is in this view 
unnecessary to consider whether the 
negotiations for settlement of the case would 
or would not amount to an inducement 
within the meaning of section 24, Indian - 
Evidence Act. For these reasons the con- 
fessions to the four villagers ought, in my 
opinion, to have been held relevant, and 
to have been considered by the learned 
Sessions Judge. It is, on the other hand, 
clear to me that the -subseqeent confessions 
or so-called confessions made to the witnesses 


Ahmed and Sanhio in the presence of 
the Policeman Jumo ought ‘to have been 
rejected as irrelevant. They were, in 


my opinion, to al] intents and purposes con- 
fessions made to the Policeman, and on that 
account irrelevant under section 25 of the 
Indian Evidence Act. In that view of .the 
case recourse ought not to have been had 
to the provisions of gection 28 by the learned 
Sessions Judge. s 

There were, besides the confessions, 
the following facts corroborative of them, 
namely, the production by appellant No. 1 
ofan axe. and the production of a spade 
by appellant No. 2, the inference being that 
the axe was the axe with which the deceased 


- Gul Mahomed was murdered, and the spade 


was the spade with which his body was buried, 
and the discovery of the corpse of the 
deceased man at the placeindicated by the two 
appellants. It has been suggested on behalf 
of the appellants that the investigation should 
be regarded with suspicion owing to delay 
in their arrest, but it would appear that the 
investigating Police jamadar, Khan Mahom- 
ed, did not arrive at the scene until the 9th 
of October and lost no reasonable time after 
making such investigations as were possible 
in arresting the appellants on the 1Gth. 


It appears, therefore, that apart from the 
grave suspicions under which the appellants 
laboured owing to the clear proof of intrigue 
between them, there was the evidenceof their 
own confessions to the villagers corroborated 
by their production of the axeeand the spade 


and the discovery of the corpse with the head 


severed from the body at the spot indicated by 
them. There was in addition as against the 
appellant No. 2 Sanbai the eyidence of her 
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subsequent conduct in misinforming the 
witness Tagio that her husband had left his 
house, whereas she well knew according to 
her own admission to the Committing 
Magistrate that the body of her unfortunate 
husband was at that very moment lying 
buried in his house. The appellant No. 1 
Loung was, in my opinion, clearly proved 
by this evidence to have been guilty of the 
murder of Gul Mahomed and there can be no 
question that the proper sentence upon him 
wasa, sentence of death under section 302, 
Indian Penal Code. The evidence against 
the appellant No. 2 Sabhai pointed to her 
also having taken part in the murder, but 
she has been given the benefit of the 

' doubt as to the exact part taken by her, 
a woman, in this transaction and also has 
been found “guilty of the lesser offence 
of assisting in burying the body of the 
deceased Gul Mahomed and so causing the 
disappearance of the evidence of the mur- 
der. It is not for us to consider now 
whether or not she did take an active 
part in the murder, It is sufficient to de- 
cide that she was at least proved guilty 
of causing the disappearance of evidence. 
of the murder, and that she was rightly 
convicted under section 201, Indian Penal 
Code. For these reasons these appeals 
ought, in my opinion, to, be dismissed and 
the convictions and sentences of both the 
appellants confirmed including the sentence 
of death under section 302, Indian Penal Code, 
passed by the Sessions Court. 

Fawcett, A. J. C.—I concur. In my 
‘opinion the confessions made by the two 
accused to Valio and Tagio when they made 
the first inquiry in the matter, and the 
_ circumstantial evidence which corroborates 
these confessions, amply suffices to prove 
the guilt of the accused. The learned 
“Sessions Judge held those confessions 
irrelevant under section 24 of the Indian 
Evidence Act, bat the reasons which he 
gave are very cursory and, in my opinion, 
entirely unsound. He says: “There is no 
doubt that Valio and Tagio held out a 
prospect of impunity in return for a full 
confession.” Valio, however, distinctly says 
that he and Tagio said to the two sus- 
pects, “Do not tell us lies; tell us truth.” 
They made no denial in my hearing. 
‘There was nothing said about giving 


- exactly remember”. 
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Loung’s daughter to Jamo., And in another 
passage he says: “We told them Gul 


-Mahomed has disappeared. Suspicion is 


upon you. Both of them replied: ‘We have 
murdered Gul Mahomed, let us now have 
pardon’.” Neither in his cross-examina- 
tion, nor elsewhere is there a single word 
about their having held out such a prospect 
of impunity as the learned Sessions 
Judge says they did. Tagio, who it may 
be noted is an uncle of the two accused 
as well'as of Valio, says on this point 
that “we asked the two what they knew. 
The woman was‘the first to confess. 
‘This thing has been done’ by us’, she 
said. Loung said tbe same, and they 
asked us, as we were their relations, to 
save them.” In his cross-examination it 
is true that he qualifies this to some 
extent by saying that at first the two accused 
made denial, but then they said: “they should 
make a clean breast and we should not 
expose them”. But he does not distinctly 
say that this is really what occurred, for 
he says, “It is so long ago that I cannot 
And from his reference 
to the offer to Jumo to take a woman 
in exchange it saems not unlikely that 
he was really referring to the subsequent 
occasion when these confessions are al- 
leged to have been repeated before them 
and the other two villagers Sultan and 
Mahomed Khan. In any case his statement 
on the point is open to some suspicion, inas- 
much as he is closely related to the two 
accused and would. therefore, be not dis- 
inclined to do what he could to help them. 
So far as the evidence of Valio and Tagio 
goes, it is quite clear that there is no 
sufficient reason for holding that, when 
the accused made their first confessions, any 
inducement of the kind referred to in section 
24 of the Indian Evidence Act was made -by 
them to the accused. Even as regards the 
subsequent occasion when the accused repeated 
their confessions, there is no clear evidencée 
that the confessions were made under any 
such inducement. Sultan and Tagio no 
doubt admit that a proposal was made to 
Jumo tbat he should nôt report the 
matter to the Police and that he should in 
compensation take the girl offered to him 
by accused No. 3. But both at the same 
time admit that Jumo refused the offer, 
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though tbey tried to dissuade him from 
reporting the matter to the Police and 
Saltan clearly saya that Jumo gave no 
enconragement to the accused to expect 
his forgiveness. The learned Sessions Judge 
then says that there is no doubt that 
Valio and Tagio were regarded as persons 
in some authority. It may, however, be 
noted that section 24 refers not to a 
person whom the accused may regard as 
being in authority, bot to a person who 
actually is in authority. So even if the 
accused did regard Valio and Tagio as 
persons in some authority, that would not 
of itself bring the case under this section. 
I entirely concur with my learned col- 
league in holding that in this case Valio 
and Tagio were clearly not persons in 
authority. It has been pointed out in the 
case of Reg. v. Navrojt Dadubhai (5) and 
the subsequent case of Emperor v. 
Rama Dhan Powar (4) that the main test 
as to when a person is deemed to be a 
person in authority within the meaning of 
that section is whether he stands in such 
rélations to the accused as imply some 
power of control or interference in regard 
to his prosecution. From this standpoint if 
any of these persons were persons in authority, 
it would be the prosecutor Jumo rather than 
any -of the others, And the evidence dis- 
tinetly shows not only that the confessions 
were not made in presence of Jumo, but 
that he never held out any inducement 
to the accused which could lead them to 
suppose that by confessing they could gain 
any advantage. 

I concur in holding that the two accus- 
ed have been rightly convicted, that no 
sufficient reasons have been given for our 
interfering in appeal, and that in the cir- 
cumstances of the case the sentence of 
death on lst appellant must be confirmed. 

Convictions and sentences confirmed and 
appeals dismissed. 


Appeals dismissed, 
(5) 9 B. IL. R. C. 358. 
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CALCUTTA HIGH COURT. 
ORI MINAL Revisioy 277 os 1916" 

March 31, 1916. ` 

Present: —Mr. Justice Chitty and . 

Mr. Justice Walmsley. 
NISHI KANTA PAL AND OTHERS -AccyseD 
— Parinioness 
vVErSUS 


EMPHROR—Opvosite Parry. 

Penal Code (dct XLV of 1560), 6. 180 —Obstructing 
Munsif to pass through aceusel’s own property for 
making locil inspection, whether offence. 

The accused, who were no parties to a suit in which 
a public right of way wasclaimed, did not allow a 
Munsii, in whose Court the suit was pending, to 
pass in a boat through a ditch which was their 
private property, whon the Munsif wanted to pass 
through it for the purpose of making a local inspection 
in connection with the suit: 

Held, that the accused did not commit any offence 
under section .86, Indian Penal Code. [p. 48, col. 1.] 


Rule against the order of the Sessions 
Judge of Dacca, dated the i4th February 
1916. 

FACTS appear from the following petition 
of the accused and from the extracts from 
the jadgment of the Sessions Judge :— 

“I, That in connection with title suit 
No. 805 of 1914, in which a public right of 
way was the subject in dispute, pending in 
the 4th Munsif’s Court at Munshigunge, the 
trying Munsif went to make a local enquiry 
on the 22nd June 1915. | x 

2. That in the course of his local inspec- 
tion the learned Munsif came in his boat with 
other persons following him at a place which 
is the private property of your petitioners. 

8. That your petitioners, not baing party 
to the aforesaid civil snit, nor having any 
concern. either with the plaintiffs or the. 


‘defendants or any interest in the subject- 


matter of the said suit, objected to the 
boat passage of the learned Munsif and ` 
his suit through the gar (ditch), which is 
the private proparty of the patitioners and 
is solely used by them. 

4, That your pstitioer No. 1 Nishi 
Kanta Pal plainly told the learned Munsif 
that the said petitioner would have no objec- 
tion to the passage of the learned Munsif 
alone ‘that way, but he would not allow 
either of the parties to the suit to go by 
that way, lest it might be construed in 
future as a way through which the general 
public havea right to pass. i 

5. That upou thoso facts the said learued 
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Munsif. drew up proceedings under section 
476 of the Code of Criminal Procedure 
agéinst your petitioners on the ground that 
they have committed an offense punishable 
under section 186 of the Indian Penal Code. 

6. That your petitioners were, therefore, 
put on their trial before Mr. S. Klingen- 
stein, the Snub-Divisional Magistrate of 
Munshigunge, who convicted your petitioners 
under section 186 of the Indian Penal Code, 
and sentenced your petitioner Nishi Kanta 
Pal to undergo rigorous imprisonment for 
three months and three other petitioners 
to undergo rigorous imprisonment for six 
weeks by his order, dated the llth December 
1915. 


7. That on appeal against the said order 


the learned Sessions Judge of Dacca upheld 


the conviction of your petitioners under 
section 1:6 of the Indian Penal Code, but 
reduced the sentence passed on Nishi 

Kanta Pal to one of fine of Rs. ?50 
only, and the sentences on the other 
three petitioners were reduced to fines 
of Rs. 109 each, and in default of the pay- 
ment of their fines, each of the accused was 
to undergo rigorous imprisonment for three 
weeks, by his order dated the 14th February 
1916. 

, 8. . That being aggrieved by the said order 
of the learned Snb-Divisional Magistrate 
of Munshigunge, dated the llth December 
1915, and affirmed on appeal by the learned 
Sessions Judge of Dacca, by his order dated 
the 14th February 1916, your petitioners beg 
to move your Lordships for setting aside 
the same on the following amongst other. 

GROUNDS. 1. For that the orders of 
the Courts below are not in accordance 
with law and liable to be set aside, inasmuch 
as, the facts found do not constitute an 
offence under section 1&6 of the Indian 
Penal Cade. $ 

2. For that the whole proceeding under 
section 476 of the Criminal Procedure Code 
is illegal and void ab initio. 

3. For that the order of the Court of 
Appeal below is bad in law, inasmuch as 
the construction put upon Order XVIII, 
rule 18, of the Code of Civil Procedure is 
entirely erroneous, 

5. For that the act of the Munsif in 
encroaching upon the private passage or 
property of the petitioners, who were- not 
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parties to the civil suit in question, was 
not justifiable in law, and the petitioners 
in obstructing his boat passage acted in 
the buna fide- belief of their right of private 
defence of their own property. 

5. For that ab all events the sentences 


. passed on the petitioners are unduly severe.” 


The Sessions Judge of Dacza made the 
following observation on the question of 
law involyed in the sasein his judgment 
by -which he upheld the conviction of the 
accused but reduced their sentences:— 

“In asuit in which a publio right of way 
was claimed, there was a dispute not only 
as to whether the publie right of way claimed 
existed but also as to whether there were not 
certain other public ways, the existence of 
which would discredit the plaintiffs’ allega- 
tions in the suit. The Munsif trying the 
case decided to inspect the ways in dispute, 

* x # 3 

“The diffcult questions in this case are 
of law. I have no doubt that the main 
object of the appellants and their partisans 
was to make it appear rightly or wrongly 
that there was no right of way. Is has 
been argued that they acted in good faith, 
and committed no offence. None of the ap- 
pellants were parties to the suit, 

si L 


b is not suggested that any kind of 
damage would have been done by.the pas- 
sage of people that way. The defence evi- 
dence itself is that it is a way for the 
people of a certain quarter (para), not that 
it is nota way at all, or that the use of it 
as a way was in any respect harmfal to 
property or privacy. The only sugges- 
tion of undesirable effect or result is that 
if passage had been allowed, from the very 
fact it would have seemed or been argued 
that it was a public way. There was a 
question, about that way, and under Order 
XVIII, rule 18, the Munsif could “inspect 
anything” concerning which any question 
arose. In my opinion the Munsif, was a 
public servant, and was engaged in the dis- 
eharge of his” public function. Also the 
accused did voluntarily interrupt him in his 
discharge of that function, and obstruct him, 
I do not find that they haf any right to do 
it. He was doing nothing that he was not 
right to do. The accused Nishi Pal ob- 
structed, or rather completely stopped him, 
most effectively by constructing a fence 


48 
in the matter of JEWA NATHOO, 


specially for the purpose, and then standing 
there with the other accused, and with 
them stopping the boat, and telling the 
Munsif that they would not let him go on. 
It istrue that after the Munsif had taken 
the names of the men, and gone some dis- 
tance back, Nishi Pal sought to put himself 
right, but he had already committed the 
offence. The gist of the offence lies in the 
interruption caused to a public servant 
whilst in the execution of his duties. It 
is clear that such interraption was caused. 
It was open to the accused to take the 
position that because the Munsif wished to 
inspect, they allowed the party to pass, 
but did not admit that there was a public 
way. But though they knew that he was a 
Munsif and merely wanted to inspect, they 


forcibly stopped him from doing it, because - 


it did not suit them that he should. Wither 
they were afraid, in their own or their 
friend’s interests, that he-would see things 
telling against those interests or they thought 
that some inference would be drawn from 
the fact of the people passing. * * * * 
* *, Tt, therefore, having been proved that 
the accused did forcibly prevent the Munsif 
from inspecting that way, openly and clear- 
ly saying that they would not allow him 
to do it and it not being shown that they 
acted in, good faith, but rather the reverse 
appearing, ; hold that the convictions are 
good. C * * * RH F KF RF OY 

The tua moved the High Court 
for setting aside the conviction and sentence 
-and a Rule was issued by the High Court on 


‘grounds Nos, 1, 3,4 of the grounds set forth 


in the petition of the accused under sections 

435 and 439, Criminal Procedure Code. 
Babus Manmatha Nath Mukherjee 

Ashitaranjan Ghose, for the Petitioners. 


JUDGMENT.—In this case we have 
read the explanation of the Magistrate, 
but we still adhere to our opinion that the 
conviction and sentences on the petitioners 
cannot stand on the grounds on which 
the Rule was granted. No offence under 
section 186, Indian Penal Code, appears 
to have been committed. The Rule is made 
absolute.. The * fines, if paid, will be 


refunded. 


and 


Rule made absolute. 
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CALCUTTA HIGH COURT, 
ORDINARY ORIGINAL ÕRIMINAL JURISDICTION, 
July 20, 1915.* 
Present:--Mr, Justice Chaudhari. 
In the matter of JEWA NATHOO ÁND 


OTHERS—-PSTITIONERS 

Emergency Legislation Continuance Act (I of 1915), 
whether ultra vires — Ordinances III and V of 1914— Gov- 
ernor-General-un-Council, power of, to pass Act embodying 
provisions of Ordinances—Ordinance III of 19.4, 8. 11, 
effect of —Jurisdiction of Courts to question orders of 
internment passed under Emergency Legislation Conti- 
nuance Act—Indian Councils Act, 1861 (24 J 25 Ficte 
6.67), ss. 22, 23. 

Under section 23 of the Indian Councils Act, 1861 
(24 & 25 Vict. c. 67), no Ordinance can have any force 
of law for more than six months from its promulga- 
tion, but the power of the Governor-Cteneral-in- 
Council to pass an Act embodying the provisions 
of an Ordinance is in no matter controlled or taken 
away by that section. The Governor-General-in- 
Council has power to pats an Act like the 
Emergency Legislation Continuance Act (I of 
1915) which embodies the provisions of Ordinances 
8 and 6 of 1914. [p. 61, col. 1.] 

Held, (as to the contention that inasmuch as 
section 11 of Ordinance No. III of 1914 which is 
embodied in the Emergency Legislation Continuance 
Act of 1915 seeks to oust the jurisdiction of the 
Courts, it offends against section 22 of the Indian 
Councils Act, 1861), that the Emergency Legis- 
lation Continuance Act of 1915 is not ‘ultra vires 
ofthe Governor-General-in-Council and the High 
Court has not power to call in question orders 
passed thereunder. It is for the Governor-General- 
in-Council to be satisfied on the materials before 


‘them and the Court cannot call for the materials 


or examine them. [p. 54, col. 1.] 

In England the common law rule that when an 
Act is repealed and the repealing Act is repealed by 
another which manifests no intention that the first 
shall continue repealed, the repeal of the second 
Act revives the first, does not apply to repealing 
Acts passed since 1859 and the last repeal does not 
now revive the Act or provisions before repealed 
unless words be added reviving them The same 
principle or rule of law applies to this country. 
Section 3 of the General Clauses Act (I of 1868) 
expressly provided that for the purpose of reviving 
either wholly or partially a Statute, Act or Regala- 
tion repealed, it shall be necessary expressly to 
state such purpose, and the same is the effect of 
sections 6 and 7 of the General Clauses Act (X 
of 1897). [p. 61, col. 2.] 


FACTS material for the purpose of this 
report will appear from Counsel’s argument 
as also from the judgment of the Court, 

Mr. Norton (with him Mr. A. A. Avetoom), 
forthe Petitioners.—The petitioners were resi- 
dents of Surat. They used to carry on busi- 
ness in South Africa. They were coming from 
South Africa by “ 8. 8. Kathiawar” which 


*The head-note, facts and arguments have been 
taken from the C. W, N. with permission—Zd, 
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arrived in Calentta onthe 19th June 1916 
when they were arrested. No attempt has 
beenemade tə place them before the Ma- 
gistrate. No warrant was produced nor 
was any crder shown to them. They were 
informed by the Commissioner of Police that 
they were arrested under section 54 of the 
Criminal Procedure Code and ander 
Indian Ordinances which were not specifically 
mentioned. It appears that five orders were 
made on the 26th June 1916 by the Governor 
of Bengal in Council under the Foreigners 
Ordinance, 1914 (III of 1914), and the 
Ingress into India Ordinance, 1914 (V of 
1914), the power to make such order having 
been conferred on the Governor of Bengal 
in Copncil by the Notification of the 
Government cf India, Home Department, 
No. 1374, dated 12th September 19/4. 
The orders stated that the Governor-in- 
Council was satisfied that in order to protect- 
the State from acts prejudicial to its interests, 
it was desirable to exercise the power in 
question in respect of those persons and 


directed that they should be interned 
temporarily to the Alipur Central Jail, 
24-Parganiis. É 


After stating the facts, Counsel argued 
that in the first place the Ordinances III 
and V of 1914 were not in force at the 
time of arrest. By section 23 of the Indian 
Councils Act (24 and 25 Vict., e. 67) we 
cannot have an Ordinance for more than 
six months. Act I of 1915, section 2, says, 
that the said Ordinances should remain in 
force for the period of war and for six 
months thereafter. This was clearly w’tra 
vires. An Act cannot keep an Ordinance 
in operation for more than six months, 

My next point is that the Governor- 
General-in-Council had no power to make 
any Ordinance or provide any legislation 
which was in conflict with section 22 of the 
Indian Councils Act (24 and 25 Vict., c. 
67). The legislation infringed the constitu- 
tion of the Hast India Company, the allegi- 
ance of the subjects and the sovereignty 
of the Crown. The allegiance which the 
subject paid to the Crown was in return 
for certain privileges and protection. The 
Habeas Corpus Act was for the purpose of 
protecting the subject. In Rudolph Stal/mann’s 


case (1) Woodroffe and Mookerjee, JJ., 
(1) 12 Ind. Cas. 273; 39 O. 164; 15 C. W. N. 1053; 
14.0, L. J. 875; 12 Cr. L, J, 505. 
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said that there had boen no, attempt 
by Legislature to alter section +91 of the 
Crimiral Procedure Code and the sestion 
was still read in the larger sense used by 
Mookerjee, J. 

Sir S$. P. Sinha, for the Crown, —The 
questions before your Lordships are 
whether those two Ordinances are ultra 
vires or they had expired, Ordinances Nos. LEL 
aud Vof 1914 would have expired in sik 
months’ time, but for the Act I of 1915 
whereby the Legislature enacted that the 
Ordinances should not cease but shoùld remain 
on the Statute Book for the period therein 
mentioned. As regards the question as to 
whether the Habeas Corpus Act could be 
suspended, the question has been set at rest 
many years ago. [Cites In the matter of 
Tuckut Roy (2) and Ameer Khan's case (3)]. 

[CHAUDHURI, J., refers to Altes Oaufnan 
y. Government of Bombay (4) ] 


Mr. Avetoom in reply.—Having regard to 
what was said in Rudolph Stallman’s case 
(1) by Woodroffe and Mookerjee, JJ, the 
point is whether the words of the section are 
sufficient to take away from the Court its 
jurisdiction and the right of any person to 
come there. 

[OHAUDHURI, J.—If the Governor-in-Couneil 
ig satisfied then I cannot question the validity 
of the orders. To du so is to sit as an Appeal 
Court over the decisions of the Governor-in- 
Council, That is exactly what Tam preclud- 
ed from doing by section 11.] 

Mr, Avetoon.—Your Lordships can enquire 
into the reason. 


JUDGMENT. 

CHAUDHURI, J.—This is anapplication under 
section 491, Criminal Procedure Code, on 
behalf of five persons, inhabitants of Surat, 
who state that “they had been working as 
traders in South Africa for some years and 
had lately invested all thoir savings in gold 
and scvereigns, as they considered it the 
most safe and convenient form of investment 
during the War; that they were coming 
from South Africa by ‘S. S. Kathia- 
war, which arrived in Caleutta on 
the 19th June 1916 whan they were 


(2) 1 Boulnois 354; 3 Ind, Dec. (0. s.) 217. 
(3) 6 B. L. R. 392 and 459. 
(4) 18 B. 636; 9 Ind. Dec. (x. s.) 983, 
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arrested under the orders of the 
missioner of Police, with all their belong- 
ings including 58 lbs. of gold nuggets and 
119 sovereigns, without any warrant being 
produced or read out to them.” They further 


Com- 


state that they have been continually in - 


custody ever since their arrest; that they 
applied for bail to the Senior Deputy Com- 
missioner of Police (in whose hands the case 
had been placed by the Commissioner of 
Police) on three occasions, “but that it was 
then said that they had been arrested under 
section. 54 of the Criminal Procedure Code 
and Indian Ordinances which were not 
specified, and that a cable had been sent to 
South Africa to make enquiries regarding the 
petitioners, and that no orders could be pass- 
ed till an answer was obtained from South 
Africa, and that the Deputy Commissioner 
of Police could give-them no idea as to when 
it was likely to be received; that failing to 
obtain bail they wade a representation to the 
Secretary to the Government of Bengal and 
were informed that as ib was an ordinary 
criminal case the Government would not 
interfere. They assert that they have com- 
mitted no criminal offence. They were at 
first kept in the Central Police Lock-up at 
Lal Bazar and are now in the Alipur Central 
Jail, both places being within the Ordinary 
Original Jurisdiction of this Court. They 
applied to me on the 8rd July 1916 that 
the Commissioner of Police and the Officer in 
charge of the Alipur Jail should be called 
upon to produce them before this Court to be 
dealt with according to law. I thereunon 
made an order for their production before 
me. On the 5th of July they were so pro- 
duced, when the learned Standing Counsel 
; appeared and stated that the petitioners had 
been interned under the provisions of Ordi- 
nances Nos. III and V of 1914, which had been 
, embodied in the Emergency Legislation 
Continuance Act (Act I of 1915), and sub- 
mitted. copies of the orders passed by the 
Governor-in-Council under which they had 
been interned. The petitioners then applied 
that as they were not aware of the special 
Ordinances under which the Government had 
purported to aet, they should be allowed time 
to consider the position. I directed that a 
return should be made on behalf of the 
Government and the case of the petitioners 
be stated both on affidavits. 
T bave now before me the affidavit of one 
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Vallub Das on behalf of the petitioners, in 
which he has submitted that the orders for 
internmént are ultra vires and illegal in so far 
as they interfere with their personal liberty, 
safeguarded as the same is both by the com; 
mon law and the statutory provisions of the 
British Parliament. 

It appears from the affidavit, filed ‘by the 
Deputy Commissioner of Police, F. 8S. R. 
Anley, that by Notification No. 113/2P., 
dated the 24th November 1914, the Governor 
of Bengal in Council delegated certain of the 
powers delegated to him by the Governor- 
General-in-Council to supervising officers, 
whereby inter alta such supervising officers 
were authorized.to detain any person enter- 
ing the Presidency of Bengal whether. by sea 
or land after the 5th of September 1914, 
when it appeared to them that such person 
had entered the Presidency of Bengal with 
intent to prosecute some purpose prejudicial 
to the safety, interests or tranquillity of 
the State, and that by Notification No. 
12148P., dated 10th December 1914, the 


“said F. S.°R. Anley was empowered by 
the Governor-in-Council to exercise the 
powers of such a supervising officer. By 


reason of certain information received by him, 
he arrested the petitioners on the 19th 
June 1916, in pursuance of the powers 
so vested in him pending the receipt of orders 
from the Local Government. He reported 
the matter to the Local Government through 
the Commissioner of Police on the 20th 
June 1916, and five different orders dated’ the 
the 26th June 1916 were received from the 
Local Government, one in respect of each of 
the petitioners, under which the petitioners - 
were interned in the Alipur Central Jail. All 
the orders are practically in the same terms, 
one of which is quoted below: 


“Whereas by section 3 of the Foreigners’ 
Ordinance 1914 (III of 1914), read 
with section 2 of the Ingress into India 
Ordinance 1914 (V of 1914), the entry of 
Foreigners into British India by sea or land 
can be regulated and restricted. 


“And, ‘whereas by Government of India 
Home Department Notification No. 1374, 
dated the 12th September 1914, the powers 
conferred by the said Ingress into India 
Ordinance 1914, read with the aforemention- 
ed Foreigners’ Ordinance 1914, have°ybeen 
delegated to the Local Government. < 
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“And, whereas the Governor-in-Council is 
Satisfied that in order to protect the State 
frdm acts prejudicial to its interests, it is 
desirable to exercise the powers under the 
» said Ordinances in respect of Kana Probhu 
Patel, son of Parbhoo, village Sossodhra, 
Police Station Jalalpur, District Surat, who 
entered the Presidency of Bengal by sea in 
the ‘S. S.  Kathiawar, 


“Now, therefore, the Governor-in-Coun- 
oil is pleased to direct that the said Kana 
Probhu Patel shall be interned temporarily 
in the Alipur Central Jail, 24-Pergun- 
nahs. - The person interned under this order 
shall remain in the place appointed unless 
permitted by the Governor-in-Council to 
leave. : 


(Sd) J. G. Cenaine, 


itoni Secretary to the Govern- 


: ment of Bengal.” 


Counsel for the petitioners contends that 
under section 23 of the Indian Councils Act, 
1861, (24 and 25 Vict., c. 67) no Ordinance 
can have any force of law for more than 
six months from its promulgation, and that 
the -Governor-General has no power under 
that section to extend the period. The 
contention that an Ordinance expires after 
six months is correct. He argues therefrom 
that inasmuch as’ Act I of 1915 extends 
the period, it is wlira vires. In this he 
overlooks that the power of the Governor- 
General-in-Cound¢il to pass an Act embody- 
ing the provisions of an Ordinance is in 
no matter controlled or taken away by that 
section, It is clear that the Governor- 
General-in-Council has power to pass such 
an Act- embodying the provisions of the 
Ordinances in question. lt is not an Ordinance 
extended but an Act, and I hold against the 
above contention. 


It is next argued that under section 22 
of the Indian Councils Act, 1861, it is not 
in the power of the Governor: Generali in- 
Council to make such laws as affect the 
constitution and rights of the East India 
Company, or any part of the unwritten 
laws or constitution of the United King- 
dom whereon may depend in any degree 
the allegiance of any person to the Crown, 
_or the sovereignty of the Crown. Counsel 
argues that inasmuch as section 11 of 
the Ordinance No, III of 1914 embodied in 
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the present enactment seeks to oust the 
jurisdiction of the Courts, it offends against 
section 22 of the Indian Councils Ast, 1861; 
His argument is that sections 29, 26 
Geo. III, c. 57, known as the East India 
Gompany’s Act, made residents in India - 
amenable to the Courts and although 
that ‘section was repealed by Act XI of 
1872, the repealing Act itself was ultra 
vires, that inasmuch as Act XI of. 1872 
has again been repealed, section 29 must 
be considered as restored. lt is. correct 
that where an Act is repealed and the 
repealing enactment is repealed by another 
which manifests no intention that the first 
shall continue repealed, the common law 
rule was that the repeal of the second 
Act revived the first. But this rule does 
not apply to repealing Acts passed since 
1850. The last repeal does not now revive 
the Act or provisions before repealed, 
unless words be added reviving thems 
52 and 53 Viet, e 63, section 11, 
The same principle or rule of law ap: 
plies to this country. Section 3 of the 
General Clauses Act, Act I of 1868, 
expressly provided that-for the purpose 
of raviving either wholly or partially 
Statute, Act, or Regulation repealed, i 
shall bə necessary expressly to state such 


purposs. The same is the effect of sections 
6 and 7 of the General Clauses Act, X 
of 1897. Act XI of. 1872 was repealed 


and re-enacted with - modifications by Act 
XXI of 1879, which after various amend- 
ments was again repealed and re- -enagted 
in a modified form by Act V of 190% 
1 do not find anything in these subsequent 
Acts reviving section 29 of 26 Geo. ITI, 
c. 57. Nor does it seem to me to have 
been necessary to revive -tbe section as 
various Acts and Statutes had come into 
force making ithe persons mentioned in 
that section amenable to Courts of Justice, 
How we are now concerned with the con- 
stitution and rights of the Hast India 
Company ,I have not been able to follow. 
I, therefore, ‘hold against the said con- 
tentions. It is further argued that the 
present Act also offends *against the al- 
legiance of the subject and the sovereignty 
of the Crown which are said to be “inter- 
dependent.” One branch of the argument 
is that the said Ordinance and Act I of 
1915 have not expressly suspended the 
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Habeas Corpns, and no inference that it 
has been suspended can, therefore, be 
inferred, and reliance is strongly placed 
upon the following passages in the judg- 
ments of Woodroffe and Mookerjee, Jd., 
in Rudolph Stallmann’s case (1). Woodroffe, 
J, says. as follows (see page 182*):— 
` It must be shown that a supreme 
right such as that to Habeas Corpus or to 
directions in the nature of the writ has 
been expressly, if that be possible to the 
Legislature, taken away.” Mookerjee, J., 
- gays (see page 198*): “The burden lies 
very heavily upon tkose, who in the words 
of Sir Joseph Napier in JLevinger v. 
Reg. (5) assert that a right of so much 
importance.to the criminal, given by the 
common’ law, has been taken away by 
implication.” The learned Judges held in 
that case that the English Extradition Act 
expressly referred to the Habeas Corpus, 
but the Indian Act did not; that if the 
Legislature had intended to withdraw the 
matter from the cognizance of the Indian 
Courts, it would have said so, but as it 
had not, the Court had jurisdiction under 
section 491, Criminal Procedure Code, to 
enquire into the validity of the warrant 
under which the petitioner had been kept in 
custody. ` 

Mookerjee, J., said tbat it was not 
necessary in that case to consider whether 
a writ of Habeas Corpus could be issued 
by this Court or whether the right of 
the Court to issue such a writ could be 
taken away’ by the Indian Legislature. 
The question of the prerogative of the 
Crown and the allegiance of the subject has 
been discussed in a great many cases in our 
Courts. Amongst them may be mentioned 
In the matter of Tuckut Roy (2), in which 
Colville, C. J., in discussing Regulation III of 
1818 and Act XXXIV .of 1850 expressed 
himself thus (see page 357): “It cannot now 
be contended that the Governor-General 
acting under the Statute (13 Geo. III, c. 
33) had no power to legislate for the 
subjects of the British Government as 
was done by Regulation III of 1818, but it 
possibly was meant by the Statute to import 


soms such qualification as was afterwards 
(5) (1877) 3.P. C. 282 at p. 239; 39 L. J. P. C. 49; 
23 L. T. 362; 18 W. R. 1109. 


*Pages of 39 C.—Ed. 
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more carefully expressed in section 43 of 
the Statute (3 and 4 Wm. IV, c. 85).” 
He thought that it certainly was rater 
a startling proposition ¢hat a law passed 
to increase the power of those who re- 
presented the Crown, and in derogation 
of the rights of those who had withstood 
that power, should be treated as affecting 
the prerogative, and this probably was one 
of. those cases where confusion arose as 
to the meaning of a word, from a difference 
in its use in rhetoric and in logic. He 
held that by legislation of this character 
the prerogative is not affected. He said: 
“Tt is not, for the Court to assume a 
power of disregarding what is made part 
of the law of the land. It is not our part 
to consider what the Legislature ought to 
have done, we are only to consider the law, 
and if we find that it has established 
certain principles and made certain provisions, 
it is our duty to obey them.” 


In Ameer Khan’s case (8), In the matter of 
Tuckut Roy (2) was discussed. The discussion 
arose in connection with Regulation III of 
1818, which was said to belong to that class 
of laws which authorised the infliction of 
penalties, the privation of liberty, even 
the destruction of life, with a view to the 
future prevention of crime, and insuring 
the safety and well-being of the public. . 
Such legislation, according to Norman, J., 
falls within the principle salus populi 
suprema ler, That learned Judge held in 
that case that the Governor-General-in- 
Council had a power analogous to that 
which the Parliament of the United Kingdom _ 
exercised when by legislative enactment it 
suspended the Habeas Corpus Act. The 
questions now raised were elaborately 
discussed and it was held by him that the 
principles which . justified the temporary 
suspension of the Habeas Corpus Act in 
England, justified the Indian Legislature in 
entrusting to the Governor-General-in- 
Council an excéptional power of placing 
individuals under personal restraint, when 
for the security of the British Dominions, 
etc., such a course might appear necessary 
to the Governor-General-in-Conneil. He 
said: “The proviso in section 22 is not that 
no law shall be made contrary to the 
Magna Charta or any other similar Statute. 
The unwritten constitution of England is 


« 
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of a flexible character, It admitted a . discussed in Rev. v. Burah (6), which 


e. h ; 
relaxation of the rules securing private 
rights in times of public distress or danger, 
ene quid detrimenti capiat respublica.” 


In the Appeal Court in the same case 
Mr, Justice Phear, in discussing the same 
questions which have been raised before me, 
said: . “The real effect of these Acts is that 
they create and make lawful a new 
cause of imprisonment and constitute the 
Governor-General-in-Counsil a Court, endow- 


ed with the fullest discretion to adjudicate . 


such a cause,” 


The argument about allegiance, he thought, 
could be carried to the extent that “If the 
Regulation and Acts were void and of no 
legal force the subjact had a right by 
law to disclaim allegiance to the Crown of 
the United Kingdom.” He considered such 
an ‘argument “startling” and not fit to be 
entertained. The other Judgein the Appeal 
Court, Mr. Justice Markby, said, that he 
saw no ground for supposing that an Act 
affected the prerogative of the Crown 
merely because it affected the liberty əf 
the subject. If that were so, then the 
Indian Legislature would have no power 


at all to legislate’ in criminal matters. 
He held that the allegiance of a British 
subject in no way whatever depended 


upon the existence, or non-existerce of 
such a power as was conferred on the 
Governor-General by the Regulation of 
1818. He wholly repudiated the doctrine 
contended: for, that. the allegiance of a 
subject to his Sovereign could by a 
possibility be legally affeeted by the mere 
withdrawal from the subject of any right, 
privilege or immunity whatsoever. Prachi- 
cally the same questions were raised in 
Alter Oaufman v. Government of Bombay (4), 
in which the decision of the Calcutta 
Court in Ameer Khan’s case (3) was quoted 
with approval. The Indian Legislature both 
before. and after the passing of the Indian 
Connheils Act, 1861, has from time to tims 
passed similar enactments authorizing the 
privation of liberty in certain circumstances, 


and n> instance has been cited to me that _ 
be ultra vires 


such Acts have been held to 
or that any of tha above arguments which 
have been repeated from time to time have 
‘ever been. accepted as correct. The general 
powers of the Indian Legislature has been 


any ` 


is the leading case on-the subject. Lord 
Selborne has- laid down in that case as 
follows:—“If what has been done is legislation 
within the general scope of the affirmative 
words which give the power, and if it 
violates no express condition or restriction 
by which that power is limited, it is not 
for any Court of Justice to enquire further 
or to enlarge constructively those conditions 
and restrictions.” 

The latest case, in which somewhat 
similar questions were raised, is that of 
Rez. v. Halliday (7). Lt was contended 
that it was the usual practice in England 
to pass an Act suspending the Habeas 
Corpus Act when ‘circumstances required, 
the Suspension Act being always followed 
by an Indemnifying Act. General words, 
it was argued, ought not to be interpreted 
as taking away the fundamental rights of 
individuals as conferred by Statute or the 
Common Law but in view of the Defence 
of the Realm (Consolidation) Act, 1914, it 
was held in the Court of Appeal that the 
argument was not sound. 

The O-cdinances in question came into 
existence in India in circumstances of 
emergency. Act I of 1915 has been enact- 
ed owing to the same emergency and is of 
a temporary character, it being provided 
that it is to remain in force during the 
continuance of the present war and fora 
period of six months thereafter. 

Saction 11 of Ordinance No. III of 1914 in- 
corporated in that Act expressly provides 
that “No order made under section 3 shall be | 
called in. question in any Court.” 

It expressly ousts the jurisdiction of the 
Courts of Jastice, that is to say, when the 
requirements and provisions of the Act and 
Ordinances are fulfilled. 

The orders we aredealing with mention 
that the Governor-in-Council is satisfied 
that in order to protect the State from acts 
prejudicial to its interests, it is desirable 
to exercise the powers under the said Ordi- 
nances in respect of the petitioners and 
that they have accordingly been interned. 

Arguments have been addressed to me, 


(6) (1878) 3 A. C. 889; 5 I. A. 178. 
(7) (1916) 1 K. B. 733; 85 L. TK. B. 953; 20 0. W, 
N. xci. 
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“hadi 


54 INDIAN CASES. 


BAGHUMAL WADHUMAL V, EMPEROR. 


with ‘which Iam unable to agree, that as 
the ‘orders do _not recite the Act but only 
the Orditiances and do not.say that It is 
desirable” to protect the State from the 
prosecution by the petitioners of some 


_ pürpose prejudicial to ‘its interests,” the 


orders are bad and inoperative. The sec- 
tions of the ‘Ordinances are referred to in 
thé orders ag they are incorporated in‘the 
Act and the wording of the orders seems to 
me substantially to comply with the re- 
quirements of section 2 (2) of Ordinance V of 
1914.” I holdthe Act is not uléra vres and 
this Court has no power to call in question 
the orders which have been passed there- 
under,” It- is for the Governor-in-Council 
to be satisfied on the materials before them. 


Tie Gourt cannot call for the materials or: 


examine them. The real effect of these 
Acts, to adopt the language of Phear, J., is 
that they create and make lawful a new 
cause of imprisonment and constitute the 
Governor-in-Council a Court endowed with 
the fullest discretion to adjudicate such a 
chuse, °°’ 


, The usual, procedure in these applications 
ig, to issue a Rule in the first 
instance and not to order the production 
of the petitioners. I departed ‘from this 
practice, ag it was not mentioned in this 
case that their detention was under the 
said Ordinances and as it ‘appeared from 
the ‘affidavit filed on behalf of the 
petitioners tbat- they had been detained 
for .a considerable time, without a 
warrant, merely on a suspicion that they 
committed some unknown offence, 
which seemed to me prima facie illegal 
and high-handed. It is asserted that even 
ow the Government has no materials 
upon which they have purported to take 
action but I have no power to enquire 
into - -that allegation, as the orders comply 
with the requirements of the Act. 


`I accordingly dismiss this application. 


‘[At, the hearing of the appeal against 
this order, Consel for the petitioners in- 
timated to the Court that they had been 
released’ by: the Commissioner of Police. 
The appeal, in these circumstances, was 
not pressed.—Zd, | 

Babu Nitendra Krishna Dutt, Attorney-at- 
_Law, for the Petitioner, 


et z 


Mr. J. T. Hume, Public Prosecutor, for he 
Commissioner of Police. 


Application dismissed.. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL Revision APPLICATION No, 64 
or 1916. 
, May 26, 1916. 
Present: :—Mr. Hayward, J. C., and 
‘| Mr. Faweett, A. J. C. 
BAGUMAL WADHUMAL— ` 
APPLICANT 
` versus 
EMPEROR- OPPONENT. 

Bombay Prevention of Gambling Act (Bom Act IV of 
1887), s. 6—Evidence Act (I of 1872), ss. 128, 125— 
Warrant issued under s, 6 containing direction for 
seizure of all money found on people in gaming house, 
legality of— Complaint on oath forming basis of warrant 
issued under s. 6, right of accused to inspection of. 

A warrant issued under section 6 of the Bombay 
Prevention of Gambling Act is not rendered 
wholly bad or illegal by reason of its containing a 
direction for seizure of all money found on people in 


„the gaming house; such a direction should be regard- 


ed as mere surplusage not affecting the main 
purpose of the warrant. [p. 55, col. 1.] 

Non-production by a Court of ‘the complaint on oath 
which forms the foundation of a warrant issned 
under section 6, is not improper, if the object of the 
production is ‘to ascertain merely the name of the 
informer. [p. 55, col. 2.] 

Per Fawcett, A. "J. O.—The Court should decline to 
sanction any step which would in practice almost 
necessarily result in the disclosure of the name of 
the informer, contrary to the provisions of section 
128 of the Evidence Act. [p. 56, col. 1.] 

Ialadhar Umersi v. Emperor, 29 Ind. Cas. 79; 8 S. 
L. R. 309; 16 Cr. L. J. 447, referred to. 


Application against the order of the 
City Magistrate, Hyderabad. 
Mr. Wadhumal Oodharam, for the Appli- 


cant, 
JUDGMENT. 


Harward, J. C.~-We have heard Mr. 
Wadhumal at considerabié length on the 
question of admission of this application, 
but have come to the conclusion after duly 
considering all his arguments that this i is 
not-a case for interference by revision, a 
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Mr. Wadhumal has addressed to us a 
variet® of arguments, including arguments 
upon the question of facb whether the house 
in, question was or was not a common 
gaming house. 
ever, can safely be left in this case tothe 
decision of the learned Magistrate. — 

But Mr. Wadhumal’s efforts were direct- 
ed not so much to denying the fact that 
the house in.question was a common gam- 
ing house, as to detecting flaws in the 
procedure by means of which his clients 
hoped to evade their liabilities under the 
law. He endeavoured to show that the 
search was. bad because the two ‘mashirs” 
called to be present thereat were not 
persons living in the neighbourhood and 
that, therefore, the results of the search 
ought not to have been considered by the 
Magistrate. It is not necessary to decide 
whether the mashirs were properly selected 
nor whether indeed any mashirs at all were 
necessary, for no irregularity in the search 
could prevent matters actually discovered 
being perceived and duly considered by the 
Magistrate. . 


Mr. Wadhumal then endeavoured to show 
that the directions in the warrant for 
seizure of all money found on people in 
the house, not being strictly according to 
law, rendered the whole warrant bad. But 
„those misdirections must, in my opinion, 
be regarded as mere surplusage not affect- 
ing the main purpose of the warrant or 
rendering it other than it purported to 
be, merely a warrant under section 6 of 
the Gambling Act. 


Mr. Wadhumal then seized on the little 
word “for” appearing after tbe title of 
the officer signing the warrant, vzz., the 
Assistant Superintendent of Police, and 
contended that the warrant was not really 
issued by. thé Assistant Superintendent of 
Police bub by an improper delegation of 
duty by the officer whose title followed 
the word “for”, namely, the Superintendent 
of Police. But unfortunately for this con- 
tention the Assistant Superintendent of 
Police himself had authority conferred on 
him, quite apart from the Superintendent 
of Police, by due notification in the Siad 
Official Gazette by the Commissioner-in- 
Sind, 


That question of fast, how-. 
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But Mr. Wadhamal’s main effort was 
directed to show that he had improperly 
been denied permission to, peruse the 
complaint on oath’ which was the founda- 
tion of the warrant. And he has 
suggested that if he had been allowed to 
see that document he would have been 
able to prove that the house mentioned 
in the complaint wasan entirely different 
house from that. entered in the warrant. 
Bot the Assistant Superintendent of 
Police, who issued the warrant and was 
called to give evidence, does not appear 
to have been directly questioned whether 
the house mentioned in the complaint was or 
was not the same as the honse entered in the 
warrant. Mr. Wadhumal has stated that 
he cross-examined that witness at very con- 
siderable length, and that statement may 
be accepted as entirely true. But Mr. 
Wadbumal has not filed any affidavit, 
aud is not prepared to file an affidavit 
to the effect that the question mentioned 
was definitely put to the Assistant Super- 
intendent of Police in the witness-box. It 
appears to me, therefore, that the real 
reason -for the demand to peruse the com- 
plaint cannot really have been to ascertain 
whether the house mentioned in the- 
complaint was or was not the same as 
that entered in the warrant, but merely to 
ascertain the name of the informer, And 
if that is so, then clearly the non-prolue- 
tion of the complaint was not improper 
but was privileged under section 125 of the 
Indian Evidence Act. 

Lastly, Mr. Wadhnmal has represented to 
us that the sentence of 12 weeks’ simple 


imprisonment passed on his client was 
unduly severe. The period is no doubt 
long but the Magistrate bas given his 


reasons for passing a longsentence. There 
is not, in my opinion, sufficient ground 
for interfering with the discretion vested 
in the Magistrate. 

There are, therefore, in my opinion, no 
sufficient grounds for revision and this appli- 
cation ought to be rejected. 


Fawcett, A.J, C.—I concur. As regards 
Mr. Wadhumal’s main contention, I would 
only, add that I do not think the mere allega- 
tions that .the house searched differ; 
from that mentioned in the com: 
plaint on oath under section 6 affords any 


support 
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‘ground for the compulsory production of that 


complaint. It is not clearly shown that this 
allegation was in fact made before the 
Magistrate. Bunt in avy case the presump- 
tion under section 114 of the Evidence Act is 
thatthe two houses agree; and in the ‘absence 
of any evidence, circumstantial or direct, in 
of such an allegation, I am clearly 
of opinion that, for reasons given in my judg- 
mentin Liladhar Umersi yv, Emperor (1), the 
Court should decline to sanction -any step 
which would in practice almost necessarily 
result in the disclosure of - the name of 
the informer, contrary to the provisions of 
section 123 of the Evidence Act. 


. Application rejected,’ 
(1) 29 Ind, Cas. 79; 8 S. L, R, 309; 16 Cr. L, J. 447. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Crimtnat Report No. 65 or 1916. 
June 30, 1916. 
Present:—Mr. Hayward, J. C., and 
Mr. Crouch, A. J. O. 

UNAR GOOL AND oranrs— Apprioanrs 

versus bi f 
EMPEROR ~ Opponent. 

Criminal Procedure Code (Act V of 1898), ss. 413, 
435, 438, construction of—Appeal, right of, when 
appenlable and non-appealable sentences passed in one 
judgment—Remedy where conviction set aside on appeal 
— Reference to High Court. ` 

Section 413 of the Criminal Procedure Code 
declares -in quite unambiguous terms that in those 


“cases in which a Court passes only a light sentence 


the convicted person shall have no right of appeal. 
The words used in the section cannot bear the con- 
struction that no appeal lies at the instance of a 
convicted person, against a judgment in which no 
other sentence than one not exceeding one month 
has been passed [p. 87, cols. 1 & 2.] 

Reg. v. Kalubhai Meghabhai, 7 B. H. OR, 
Cr. 35; Lat Singh v. Emperor, 36 Ind. Cas. 481; 14 A. 
L. J. £18; 38 A, 395; 17 Cr. L.J. 512, referred to. 

Consequently, where ata joint trial some accused 
persons are sentenced to appealable sentences and 
some to non-appealable sentences, the former alone 
can appeal. TRis strict interpretation might on 
occasions lead to apparent injustice, e. g, where on 
appeal by those having right of appeal, the conviction 
is set asido. Under the existing practice such 
injustice can bo removed by the procedure of a 
reference for revision tothe High Court under 
oy 435 or 438, Criminal Procedure Code. [p. 57, 
col, 1. 
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- Magistrate, Larkana, 
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Oriminal reference by the Sessions Judge, 
Larkana. a i . 

Mr. Wadhumal Ocdharam, for Applicants. 
Nos. 1, 3, 5 and 6, $ 

Mr. Lalchand Hussomal, for the Com- 
plainant. i p < - 

Mr. E. Raymond (Publis Prosecutor for 


- Sind), for the Crown, 


JUDGMENT, 


HAYWARD, J. C.—There were nine persons 
convicted of rioting by the Sub-Divisional 
Three_of these persons 
were sentenced to appealable sentences and 
their convictions have been set aside on appeal 
by the Sessions Judge, Larkana. The remain- 
ing six were sentenced to non-appealable 
sentences and their case has been referred 
for our revisional consideration by the: 
learned Sessions Judge. The Publie Prose- 
eutor for Sind in support of the reference 
has argued a point suggested in the refer- 
ring letter, namely, that the case of these 
persons could properly have been disposed 
of by way of appeal by the Sessions Judge. 
He has been supported by Mr, Wadbu- 
mal on behalf of applicants Nos. 1,3, 5 and 
6, applicants Nos. 2 and 4 not being re- 
presented. Mr. Lal Chand, on the other hand, 
on behalf of the complainarit has contended. 
that the case of these persons could only 
be considered by way of revision in this 
Conrt. f 

There appears to be a decision of the 
Chief Court of Lower Burma, and another 
of the Punjab Chief Court in favour of 
the jurisdiction in such cases of the Sessions | 
Judge. And thero has also been a recent 
dictum of a single Judge of the Allahabad 
High Court in favour of the same view 
reported in the case of Lal Singh v. Emperor 
(1). On the other hand -the case of Reg, 
v. Kalubhai Meghabhai (2) appears to have 
been consistently followed on this side of, 
India. That practice seems ‘to*me, with 
deference to the other authorities, in accord 
with the actual wording of section 413 of 
the Criminal Procedure Coie. The words 
are: “There shall bə no appeal by a` 
convicted person, in cases in which a Court 
passes a sentence of imprisonment not exceal- 


(1) 36 Ind. Cas, 481; 14 A. b. J. 518; 35 A. 393; 17 
Cr, L. J. 513. 
(2) 7 B, H. C. R. Or. 35., 
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ing one month only”. Those words include 
every case in which a convicted person is 
sentenced to imprisonment not exceeding 
one month and cannot, without straining, 
be restricted to cases in which no other 
persons Are tried or in which no other per- 
sons are sentenced to imprisonment exceed- 
ing one month. They apply, in my opinion, 
strictly interpreted, even in cases in which 
there are one or more persons sentenced 
to imprisonment not exceeding one month 
together with other persons sentenced to 
higher terms of imprisonment. That strict 
interpretation may certainly lead on occasions 
to apparent injustice, but that injustice can 
be and is under the existing practice 
remedied by referencefor revision to the High 
Court. It is a somewhat cumbrous procedure 
no doubt, but that has been recognized in 
the Bill now under consideration to amend 
the Code of Criminal Procedure. , 

The Public Prosecutor for Sind has 
accordingly contended on the merits that 
this is a proper case for setting aside the 
convictions of the six applisants by way of 
revision. Mr. Lal Chand on behalf of the 
complainant has argued in favour of 
maintaining the convistions. We have had 
our attention drawn to the material parts of 
the evidence and have read the careful and 
well-considered judgmentof the Sub-Divisional 
Magistrate and haye had some hesitation 
in accepting the contrary views of the 
Sessions Judge. It is, however, clear that the 
evidence was far from satisfactory even in 
the opinion of the Sub-Divisional Magistrate 
and that there were substantial grounds for 
the doubts as to the true version of the fight 
held by the Sessions Judge. It seems to me, 
therefore, that if would not be proper for us 
to accept with regard to these six applicants a 
different version of the fight from that accept- 
ed with regard to the three appellants upon a 
detailed hearing of the appeal by the Sessions 
Judge. We had at the same time some 
difficulty in following the argument in cer- 
tain passages toward the close of the judg- 
ment of the learned Sessions Judge, and it 


seems to me that his attention might usefully 


be invited tothe remarks of Batchelor, - J., 
on these kinds of cases made in Bechar Anop 
y. Emperor (8). 


(8) 31 Ind. Cas. 372; 40 B. 105; 17 Bom. L. R, 888; 
16 Or. L. J. 172, É 
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We ought, therefore, in my opinion, to 
accept the recommendation of the learned 
Sessions Judge and set aside the conviction 
and sentences passed on the six applicants. 

Croton, A. J. C.—I concurin the proposed 
order, 

Section 413 cannot, I think, bear the 
construction that no appeal lies, at the 
instance of a convicted person, against a 
judgment in which no other sentence than 
one not exceeding a month is passed. If 
such had been the intention of the Legislature 
there would have been no difficulty in giving 
expression to if. 

The appeal is against the judgment (sec. 
tion 404), and the judgment necessarily 
contains the convictionand sentence (section 
865). 

“Case” is not equivalent to either “jndg- 
ment” or “trial”. Where several accused 
are tried together, the “case” of each has to 
be treated separately, and itis usualin giving 
the decision to state “in the case ofaccused No, 
1 the order is that, ete.” Sesticn 413 appears 
to me to declare in quite unambiguous terms 
that in those cases in which a Court paases 
a light sentence the convicted person has no 
appeal. 

Convictions and sentences reversed, 





CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL ORIMINAL JURISDICTION, 
July 20, 1916." 
` Present: ~Mr. Justice Chaudhuri, 
In the matter of CHARU CHANDRA 


MAJUMDA R&—Pertitionar. 

Criminal Procedure Code (Act V of 1898), ss. 54, 491 
—Directions of the nature of habeas corpus—Appli. 
cation to be made to Judge on Original Side of 
High Court—-S. 54, scope of-—Circumstances 
justifying arrest —'Credible information” und “reason. 
able suspicion”, meaning of —~Discretion to be emercised 
by police-officer, delegation of. 

An application under section 491, Criminal Pro. 
cedure Code, is to be made to the High Court in 
its Ordinary Original Criminal Jurisdiction, [p. 60, 
col. 2. 

The petitioner, who was the managing agent of a 
certain Provident Compary of Calcutta, was arrested 
by the Calcutta Police undersection 54, Criminal 
Procedure Code, on receipt of a letter written by 
an Inspector of Police in a certain district in the 
Bombay Presidency to the Commissioner of Police, 
Calcutta, in which it was stated that on enquiries 





*The head-note, facts and arguments have heen 
taken from the C. W. N, with permission —Xd, 
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into complaints against the Company and their 
local agent in Bombay it appeared, there being 
prima facie evidence to that effect, that the manag- 
ing agent and the local agent had committed offences 
under sections 409 and 420, Indian Penal Code. The 
letter contained a request to cause the arrest of 
the petitioner and was forwarded by the District 
Magistrate with a note that the petjtioner might 
bo arrested under section 54, Criminal Procedure 
Code, and sent to the Magistrate, lst class, of the 
District, to be tried by him. It was admitted that 
the officer effecting the arrest in Calcutta relied 
solely on the aforesaid letter and had no personal 
knowledge of the facts of the case: 

Held, that the arrest of the petitioner under 
section 54, Criminal Procedure Code, was not proper. 
Lp. 63, col. 1.] 

That section 54, Criminal Procedure Code, gives 
wide powers to a Police Officer to make an arrest 
without -an order from a Magistrate and: without a 
warrant only.-in, certain circumstances ‘limited by 
the | provisions contained in thé section and jt is 
necessary in exercising such large powers to, be 
cautions and ciroumspect. [p 68, col. 1.4 
` The section gives a Police Offider personal author- 
ity and involves personal responsibility, and the 

“reasonable suspicion” and “credible. information” 

must be based upon definite facts which fhe Police 
Officer must consider for himself before he acts 
under the section. He cannot delegate his discretion 
or take shelter under the belief or’ judgment of 
another Police officer. [p. 62, col. 1 p. 63, col. 1.3 


In the circumstances of the case the High Court 
under section 491, Criminal Procedure Code, dirécted 
the release of the ‘petitioner, 


This was a Rule in the nature of a 
habeas corpus issued by Sanderson, C. J., 


under section 491 of the Code of Criminal , 


Procedure on an application by the petitioner 
above named. 


FACTS as stated in the petition of the 
applicant were as follows:— 


Charu Chandra was a member of the firm 
of Messrs. C. C, Mazumdar and Sons, 
having its place of business at Bhowani- 
pore, This firm were the Managing 
Agents of the Bharat Luxmi Provident Co., 
Ld., having its Head Office at No. 81, Clive 
Street (Calcutta). On the 26th of June last, 
while’ the petitioner was at the Head Office, 
two members of the Caleutta Police force 
took him to the Lal Bazar Police Office, 
where he was informed that he was under 
arrest on charges under sections 420 (cheat- 
ing and dishonegtly inducing delivery of 
property) and 409 (criminal breach of trust) 
of the Indian Penal Code as the Managing 
Agent of the Bharat Luxmi Provident Co., 
Ld., under instructions from the District 
Superintendent of Police at a place called 
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Karwar in the Presidency of Bombay. The’ 
petition stated that there was no warrant 
against the petitioner and that he was arrest- 
ed in pursuance of a letter from some 
Bombay Police Officers to the Commissioner 
of Police, Calcutta. The petitioner had 
moved the Deputy Commissioner of Police 
for bail, but the application was rejected 
on the ground that the Police had in- 
structions to send the petitioner to Bombay 
that evening. The Chief Presidency Magis- 
trate of Calcutta was then moved, but 
with no effect. The petitioner next moved 
the High Court under sections 491 (for issue 
of directions in the nature of a habeas 
corpus) and 498 (for admission to bail) of 
the Criminal Procedure Code, whereupon 
the present Rule was issued and the petitioner 
was admitted to bail, and pending. the hear-° 
ing of the Rule the petitioner was ordered 
not to be removed to Bombay. On the 
above Rule coming up for hearing before 
Sanderson, ©. J., and Walmsley, J., who 
were then sitting on the Criminal Revisional 
and Appellate Bench: 


Sir 9. P. Sinha (Advocate-General) 
appeared for the Crown and drew their 
Lordships’ attention to the fact that in 
order to preserve the unanimity of practice 
in the Court it was necessary to consider 
whether the Rule should be heard by their 
Lordships, or one of the Judges of the 
Original Civil Side or by the léarned Judge 
exercising the Original Criminal Jurisdic- 
tion. It was a very serious matter and if 
the Rule came on for hearing on the 
Original Side and if the application was re- 
fused, there was a right of appeal, If a 
Divisional Bench heard the application the 
petitioner would lose his right of appeal. 
From 1870 downwards the uniform 
practice was, with the exception of one 
case, that if it was a criminal case, to make 
the application before the Judge exercis- 
ing the Original Criminal Jurisdiction, if 
it was a civil case, to make the application 
before the Judge exercising the Original 
Civil Jurisdiction. Section 491 of the Crimi- 
nal Procedure Code made it quite clear 
that the application should be made before 
the Judge exercising the Original Criminal 
Jurisdiction. If .your Lordships would con- 
stitute yourselves into a Bench exercising 
the Original Jurisdiction in this Court, the 
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of appeal in that case. 


*[Sanperson, 0. J. —This, of course, isa 
casa within the Original Jurisdiction of 
this Court.] 


Mr.- Avetoom who appeared with Messrs. 


C. R. Das and R. N; Mitter.—That is so. 
that the 


Their Lordships then ordered 
Rule ‘would be heard, before Mr. Justice 
Chaudhuri sitting on the Original Side. 

On the Rule 
Justice Chaudhuri for hearing: 


Messrs. O. R. Das and R. Mitter ap- 


peared for ‘the Petitioner, Charu Chandra 


Majunidar. Mr. Aveioom .represented the, 
Bharat Luxmt Provident Company. ask 

Sir 8.. P. Sinha,. Advocate- General, and 
Mr. B.. O. Mitter, Standing Cotnsel, -. ap-. 


peared for the Commissioner of Police. : 

Sir S. P. Sinha said that before “Mr. Das 
began, he oughtto mention how this matter 
came before his Lordship. It was desirable 


that the procedure to be adopted should be‘ 


settled definitely once for all. The applica- 
tion was made, because the matter was urgent 
and there was no other Judge available, by 
Mr. Avetoom, before the 
who granted- a Rule, although the Rule 


was issued as a Rule on the Crown Side‘ 


of this Court. When the matter came on for 


hearing before the Chief Justice and Mr.. 


Justice Walmsley, he (Sir S. P. Sinha} 


mentioned: that the practice of this “Court 


was that all these matters should be heard 
by a Judge on the Original Side. 


Criminal Jurisdiction of this 
would be for his Lordship to lay down 
definitely the practice of the Court in this 
respect, ~ 


. Mr. 
fallen from the learned Advocate-General. 
He stated thet Charu Chandra Majumdar 


was the Managing Agent in Calcutta of ` 


the Bharat Tuuxmi Insurance 
There were certain proceedings, 
nature of which the petitioner was not 
aware cf, against a man named Soman, 
who was agent of the Company at Karwar, 
a place about 200 miles from, Bombay. 


Company. 
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Rule might be heard before you but that 
would® mean that there would be no right 


coming on before- Mr, 


Chief Justice’ 


He. 
being the Judge who exercised the Original” 
Court, it’ 


Das said that he endorsed what bad. 


the exact. 


Certain charges were beiug investigated by 


the Police at Karwar. What the foundation 
of? the allegation against the petitioner 
was he did ‘not’ know but a letter was 
sent “by the “ District’ Superintendent of 
Police, Karwar, to the Commissioner of 
Police here requesting the latter to arrest 
the petitioner. That letter was countersigned’ 
by the’ District Magistrate, who expressed’ 
the opihion that the petitioner might be 
arrested on suspicion under section 54 of 
the Criminal Procedure Ccde. On receving 
that letter the Calcutta Police arrested the 
petitioner 6n June 26th jn his office. He was. 
kept in custody the whole of that day. 
and ..that night, and the -next day the 
petitioner :had information. that he, would: 
be sent to Karwar. On that, at half 
Yast five in the evening, the Chief Justice was 
moved and this Rule obtained, 

. Counsel then read, the letter. It was 
to.the -effect that from enquiries made into. 
the complaint against the ‘Bharat Luxmi: 
Provident Company and their Agent, Soman, 
it was found that the Managing Agent,- 
Charu Chandra Mazumdar of Calcutta, had- 
committed offences under sections. 409: 
(criminal: breach of trust) and 420 (cheat- 
ing) and there was prima facie evidence to. 
that effect. The Commissioner of Police- 


‘here was requested to arrast Charu Chandra 


Majumdar and send him to Karwar for 
trial. | His .contention was that it was not a. 
warrant of any Court. The question was 
whether upon this information thearrest under 
section 54 was a legal arrest and a proper 
arrest. Section 54 of the Criminal Procedure. 
Cede, no doubt, gave very large powers, 
at the same time the larger the powers- 
so conferred the greater ought to be the 
caution. ; 

(Mr. Justice OUHAUDHIRI. —What do you 
contend, is it in excess of their authority? ] 


Mr. JDas.—I contend, first, that it is 
in’ excess of the powers. conferred by 
section 54, and, second, that in any event 
it is an improper arrest.- . 


(Mr. Jcsrice 
rather wide. ] 


Mr. Das,—Yes. 1 contend that section 
54 must bə interpreted to mean that 
suspicion or .information—whatever it is—’ 
myst. be. based on. facts. What was dong: 


Cuaupacel.-*-Seotion 64 is 
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immediately after this Rule was granted was 
that we sent a telegram to the Police at 
Karwar for information. The Police at 
Karwar said in reply they had no informa- 
tion to give and that we had better apply 
to the C. I. D. at Poona. We did so by 
telegram and were referred back to Karwar. 
On the 6th instant we sent a telegram 
to the District Magistrate at Karwar and 
on the 9th we received a reply that 
a. complaint was being recorded not against 
the petitioner but against Soman. 


Mr. Das then pointed ‘out that all 
these Companies were regulated by the 
Provident Insurance Companies Act, in 


which elaborate provisions were made for 
the investigation of charges against -a Com- 


pany. 

Sir 8. Pi Sinha (Advocate-General) 
said that the only point was whetber 
section £4 of the Criminal Procedure Code 


gave authority to the officer, here entrust- 
ed. with the duty of arresting the peti- 
tioner, to arrest bim. It was quite clear 
that when the officer in question effected 
the arrest, all he had before him was 
this letter dated -the 22nd April of the 
Police Officer at Karwar. This letter was 
followed by a number of reminders. The 
qnestion was whether the Police were 
justified on receipt of the information con- 
tained in this letter 
in arresting the petitioner without an 
order from a Magistrate and without a 
warrant, Although this letter was signed 
by the Magistrate, it was not a warrant. 
Jf this arrest was to be justified it 
could: only be justified under the first 
clause of section 54, -which stated that 
there must be a “reasonable complaint” 
or “credible information” or “reasonable 
suspicion.” He did not think that the 
other side would contend that the Police 
had not acted, bona fide. 


Mr. Justice COHAUDHURI, —A person is 


entitled at the time of his arrest to 
know what he is arrested for. | 
The <Advocate-General.--The letter in 


question from*the Police Inspector was 
countersigned by the District Superintend- 
ent of Poliee and the Vistrict Magistrate. 
The signatures of these two superior 
officers could have no foree or effect: be- 
yond this, that they made the information 


of the 22nd April. 
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in the letter of the 22nd- April more 


- credible and more worthy to be acted upon 


than it would otherwise have been. 

(Mr, Justice CuaupHuri.— Could the Con- 
missioner of Police delegate his power to 
arrest? | 

The Advocate-General.—The arrest was 
actually made by laying hands but the 
officer who really arrested was the Com- 
missioner of Police. 

There was no case exactly on the point, 
though the question was a very important. 
point. Ki 

Mr. Das in reply cited Queen vy. Behz-ry 
Singh (1). 

JCUDGMENT.—This is an application 
under section 491 of the Criminal Procedure 
Code for the ‘production of one Chara 
Chandra Majumdar, who was arrested under 
section 54 by the Calcutta Police. A Rule 
was issued by the Chief Justice and Mr, 
Justice Walmsley constituting the Criminal 
Bench; but a question having been raised 
as to what the proper procedure is ina case 
of this character, as.to whether sach applica- 
tions ought not to be made tothe Judge 
exercising the Ordinary Criminal. Jurisdic- 
tion of thig Court, the matter hasbeen sent. 
to me for disposal. Fora great number of. 
years all these applications have been made: 
as a rule to the Original Side of this Court, 
With the exception of one case, namely, that 
of Rudolph Stallmann*, Ido not remember 
any single case in which that practice was 
departed. from. An application was made 
in that case to a single Judge of this Court, 
but the Rule was evidently heard by three 
Judges forming a Special Bench constitut- 
ed by the Chief Justice. Having regard 
to the practically uniform procedure of this 
Court andthe rules framed by the Court: 
under section 491 (2), Criminal Procedure 
Code, I hold that the Original Side in its. 
Criminal Jurisdiction is the proper Court 
to deal with these .applications. I find that 
the same is the procedurein Bombay— 
applications being made on its Crown Side, 
I apprehend the application was made in 
Stallmann’s case following the practice 
obtaining in England, where such an 
application may be made to any Judge of 


(1) 7 W. R. Cr. 8. 4 





#The case is reported as 12 Ind. Cas, 273.—Hd, 


Vol. XXXVII] 
In the matter of CHARU CHANDRA MAJUMDAR. 


the Supreme Court, but sucha procedure, 
so far as I know, has no sanction so far as 
we are® concerned. I have made the above 
observations as I have been asked by both 
sides to deal with the question of procedure 
in my judgment inthis matter. It is to 
be noticed that an order made by me in 
the exercise of my Original Criminal Juris- 
diction is appealable under our rules, 
whereas an order made by the Criminal 
Bench is not appealable. 6 


Now coming to the matter of the appli- 
cation, section 54, Criminal Procedure Code, 
authorises arrest without an order froma 
Magistrate and without a warrant only in 
certain circumstances, limited by the pro- 
visions therein contained. I need not deal 
with any other proviso except the first. In 
this case there was no complaint before the 
. Police officer who arrested the applicant, 
and the question is as to whether he had 
received ‘credible information,’ or whether 
it can be said that “reasonable suspicion” 
existed that the applicant was concerned in a 
cognizable offence. There was “no ine 
formation before the officer except the 
following letter : 


No, 267 of 1916, 
Karwar, 22nd April 1916, 


To ; 
Tus COMMISSIONER OF POLICE, 


Calcutta. 
Sig, 

Re: enguiry into the affairs 
of tbe Bharat Luxmi Provi- 
dent Company of Calcutta. 

- T respectfully beg to state that on enquiry 
made into the complaints against the above- 
named Bharat Luxmi Provident, Ld., 81, 
Clive Street, Calcutta, and their Agent, D. R. 
Soman of Khanapur, Bombay Presidency, it 
is found out that the Managing Agent, Charu 
Chandra Majumdar, of Calcutta, and Agent 
D. R. Soman, of Bombay, have committed 
offences under sections 409, 420, Indian 
Penal Code, as there is prima facie evidence 
to that effect. I, therefore, request that you 
will kindly arrange to have the said Charu 
Chanira Majumdar, the Managing Agent of 


the Company, Sl, Clive Street, Calcutta, | 
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“arrested and sent to the District Magistrate, 
Kanara, Karwar, for trial. 
I beg to remain, 
Sir, 


Your most obedient servant, 
(Sd.) R. V. Kowsaix, 


Police Inspector, C. I. D., 
Poona, on special duty in 
Kanara. District, Bombay 
Presidency. 
Respectfully forwarded through the 
District Superintendent of Police, and the 
District Magistrate, Kanara. 


a 





No. 1391 of 1916. 
242 


1. No. 7-5-16 


Karwar 22th April 1916, 
x 23-4-16, 
Forwarded with compliments. 


(Sd.) DANIEL Donan, 
D. S., Police, Kanara. 





1267 
No. 4-5-16. 

Karwar 3rd May 1916. 

Forwarded with compliments. 

The person in question may be caused to 
be arrested under section 54 of the Criminal 
Procedure Code and forwarded to the 
Magistrate, Ist class, Karwar, by whom the 
case will be heard. f 





T. R. 


Signature illegible, 
Dist, Magte., Kanara, 





Below No. 3416, dated the 3rd May 1916, 
from District Magistrate, Kanara. 





No. 1466 of 1916. 
Karwar, 4th May 19:6. 


Forwarded with compliments to the Com- 
missioner of Police, Calcutta, for whom this 
is intended. 


(Sd.) Dante, Donato, 
D. S., Police, Kanara. 


The letter, it will be noticed,, contains no 
particulars. The note made by the Magis- 
trate is merely a recommendation, which 
may be neglected. It is not suggested by 
the Crown that it may be read as warrant 
or that it should be considered of any 
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value.. If the Magistrdte had materials 
before him, he was “the proper officer to 
issue a warrant, but if he did not feel com- 
petent to’ exercise his power, his recom- 
mendation is-worth nothing. 

A statement of an indefinite character 
is all that was before the Police Officer who 
acted upon the letter, and apparently he 
did so being -frequently applied to by the 
Pelice Officer at Kanara. It seems clear 
to me that the information upon which a 
Police Officer may act under this section, 
must be such as enables him to conclude 
that it is credible, there must be facts 
before him to base his judgment upon. I du 


not think ib can be said that a Police Officer. 


has credible information, merely because 
a brother Police Officer in some remote 
part of the conntry writes ‘a letter that he 
has information upon which he thinks that 
there is “prima facie evidence” and that 
action ought to be taken under this sec- 
tion- The discretion which is given to the 
officer who has to arrest, must mean dis- 
cretion exercised by him upon considera- 
tion of the materials placed before’ him, 
not merely on intimation that some other 
Police Officer thinks that some offence or 
other has been committed. What the 
peste nature of the offence is, the letter 
oes not state.” ‘A Police Officer acting 
“inder “this section ‘has to act on his personal 
‘sponsibility. If he could act on'a re- 
presentation made to him as in this' case by 
a brother Police Officer that he had some 
information, the’. responsibility could be 
shifted from person to person, and the 
provisions of section 220, Indian Penal Code, 
entirely nullified: Section 54 gives him 
personal authority and must involve per- 
sonal responsibility. He, has to be satis- 
fied that he has credible information, and 
he hato show it. 

oi:tLihava'next: to adnate the proviso about 


#ivdasonable«.’ suspicion.” © It may be 
argued that a Police Officer is justified in 
thinking .. that , reasonable suspicion” 


exists. when he is informed by a brother 
Police Officer holding’ a responsible position 
‘that the lagter ha’ information upon which 
-he thinks a cognizable offence has been 


committed. I do not think the section can. 


mean such suspicion. If it be so constru- 
ed, it may be carried to this extent, that 
any officer may write to any other officer 
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that he suspects a man of having com, 
mitted a cognizable offence and cause his 
arrest. The section gives wide powers and 
ought to be rigotously construed. It is not 
mere suspicion, but the suspicion must be 
“reasonable” —reasonable according to the 
opinion and in the judgment of the officer 
called upon to arrest. I do- not think the. 
argument can he accepted that suspicion 
entertained by another officer, howeyer re- 
sponsible the office he may hold, is sufficient 
for the arresting officer to act upon, or 
that it is reasonable for him to entertain 
a suspicion because some one else suspects; 
as thereby he practically consigns his reason 
to another person, and gets rid of his per- 
sonal responsibility. I think that “reason- 
able suspicion” means reasonable suspicion 
based upon facts which have been brought 
to the knowledge or cognizance of the 
officer called upon to arrest—not suspicion 
which may be aroused in his mind bya 
communication from a brother officer with: 
out particulars. I am strengthened in my 
opinion by the case of Queen v. Behary 
Singh (1), where Markby, J., says: “The 
widest power is that conferred by paragraph 
2 of section 100 (the then corresponding 
section), which provides that a Police Officer 
may arrest without orders from a Magistrate 
and without warrant any person against 
whom: a reasonable complaint has been made 
or a reasonable suspicion exists of his hav- 
ing been concerned in any offence specified 
in the schedule to the Act as offences for 
which Police. officers may arrest without a 
warrant,” in other words, ‘cognizable offences” 
in the words of the present Code, ‘What 
isa reasonable complaint or suspicion must 
depend on the circumstances of each parti- 
cular case; but it must be at least found- 
ed on some definite facts tending to throw 
suspicion on the person arrested and not 
on mere vague surmise or. information.’ 
This case has been cited in ater ‘ cases’ 
both here and in Bombay, and - been tacitly’ 
followed. The Deputy Commissioner -of 
Police, in his affidavit “in” answer to the 
application, says that he had no informa- 
tion about, the case except what was con- 
tained in the letter above quoted. He had 
no personal knowledge of the facts, but 
he thought that upon the letter it was a 
fit and proper case in which he could 
exercise the powers conferred upon him by 
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section 54. He does not tell us whether 
he acted because hè thought there was 
reasqnable suspicion entertained by him or 
whether he thought he had credible inform- 
ation. A Magistrate’s power to take cog- 
hizance of an offence under section 190 
(1) (e) Criminal Procedure Code, is guarded 
by the words “upon his own knowledge 
or suspicion,’ and I do not think that 
larger powers were intended to be given 
to a Police Officer. It is necessary in 
exercising such large powers to be cautious 
and circumspect, and I hold that “reasonable 
suspicion” and “credible information” in 
sestion 54 must be based upon definite 
facts which the Police Officer must consider 
for himself before he acts under the section. 
He cannot delegate his discretion, or take 
shelter under another person’s belief or 
judgment. Any other interpretation would 
tend to diminish the sense of responsibility 
of the officers concerned, and make the 
exercise of the power dangerous, possibilities 
which ought to be guarded against. The 
Crown has placed this matter before me 
in the fairest manner possible, and has 
not desired that my decision should be 
based upon further materials which have 
come to the possession of the Police Officer 
since the arrest was effected. Thé appli- 
cant has also placed certain facts he has 
since ascertained, but under the cireum- 
stances I am not called upon to consider 
them, or discuss their relevancy. I make 
the Rule absolate and direct that the accused 
be set at liberty. 
; Rule made absolute. 

Babu ©. C. Mukerjee, Attorney, for the 
Petitioner. - 

Mr. J. T. Hume, Public Prosecutor, for 
the Crown, 4 


` 
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LOWER BURMA CHIEF COURT, 
CRIMINAL APPEAL No. 444 or 1916. 
May 29, 1916. 
Present:—Mr. Justice Twomey. 
NGA HLA-— APPPLLANT 
YETSUS 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 221 
(7), 587—Charge, omission to set forth previous convic- 
tion in—Irregularity, whether curable—Form to be 
used. ; s 

Magistrates should be careful to comply with 
the provisions of section 221 (7), Criminal Proceduro 
Code, An omission to do so is an irregularity curable 
by section 537, if it has not actually prejudiced the 
accused. 

Where itis intended to prove a previons con- 
viction against an accused for the purpose of 
affecting the punishment which a Court is competent 
to award, Criminal Form 79 should invariably be 
used. 


JUDGMENT.—After reading the petition 
of appeal and the proceedings of the trial 
I see no reason to interfere with the con- 
viction under section 374/75, Indian Penal 
Code, or the sentence of rigorous imprison- 
ment for seven years and I dismiss Nga Hla’s 
appeal summarily. 

The District Magistrate’s procedure was 
irregular. He was bound by section 221 
(7), Code of Criminal Procedure, to state 
the fact, date and place of previous con- 
viction on the charge and omitted to do 
so. The omission is, however, not material 
as the previous convictions were put to 
the accused and admitted by him before 
judgment was passed. It is covered by section 
587, Criminal Procedure Code. The District 
Magistrate should be careful te comply 
with the provisions of the Code in future, 
The use of Criminal Form 80 does not 
dispense with the procedure laid down in 
section 221 (7). It is not sufficient to use 
Criminal Form 80 alone, except in cases 
of the kind described in paragraph 241, 
Lower Burma Courts Manual. Where it 
is intended to prove the previous conviction 
“for the purpose of affecting the punish- 
ment which the Court is competent to award,” 
Criminal ‘Form 79 should invariably be 
used. There is no objection to using Cri- 
minal Form 80 asa supplementary form in 
such cases. e S 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Criminar Revision No. 359 or 1916. 
April 28, 1915. 

Present:—-Mr. Justice Chitty and 
Mr. Justice Walmsley. 
SATYENDRA NATH BANERJEE AND 
OTHERS -—2ND PARTY—PETITIONERS 

a versus 
KRISHNADHAN ADHIKARI AND OTHERS 
—I1st Party—Opposire Party. 

Criminal Procedure Code (Act V of 1898), ss. 145, 
146 —Disputed land under water—Recent possession, 
determination of, impossible—Procedure. 

Where in a proceeding under section 145, Criminal 
Procedtre Code, the Magistrate finds that none of the 
parties was in undisturbed possession of the land in 
dispute within two months preceding the date of 
the proceeding owing to the land remaining under 
water, the proper order for him tò make is one under 
section 146, Criminal Procedure Code, and not to 
make an order in favour of the party who was in 
possession during the previous year. 

Rule against the order of the Sub-Divi- 
sional Magistrate, Kutwa, dated the 27th 
January 1916. 

FACTS.—In this case the dispute was 
about the possession of 24 bighas of boro land 
situate in a beel village. The first party 
claimed the land as within his boundary 
jama, and the second party, who was the 
zemindar, claimed it to be utbandi land, liable 
to settlement from year to year. 


The land had been under water for some 
time, and as soon as it rose above water the 
first party went to cultivate it. The second 
party opposed the cultivation, and the Police, 
apprehending a breach ‘of the peace, sub- 
-mitted proceedings under section 145, Ori- 
minal Procedure Code. 


The Magistrate found that nobody had 
been in undisturbed possession of the land dur- 
ing the year in which the dispute arose, the 
, land having remained under water till the 
beginning of Assen, but that possession must 
be presumed to have been with the party 
who was in possession during the previous 
year, and, accordingly, after a consideration 


of the evidence adduced by both parties, he _ 


declared that the first party was in posses- 
sion of the land and was entitled to hold it 
until evicted Ênom it in due course of law. 
Babus Jogendra Nath Mukherjee and Atulya 
Charan Bose, for the Petitioners. 
Babu Satis Chunder Munshi, 
Opposite Party. 


for the 
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On a Rule obtained by the second party 
against the Magistrate’s order, the High 
Court delivered the following bd 


JUDGMENT.—In this case we think that 
the Rule must be made absolute, The 
order of the Magistrate, as it stands, cannot 
possibly be supported on the evidence on 
the record andcn his own findings, He 
states distinctly that nobody bas been in 
undisturbed possession of the land this year. 
That must mean from the previous Bysakh. 
Later on, he says: “As there could not be 
any act of peaceful possession within two 
months of the date of the proceeding, this 
being impossible owing to the land remain- 
ing under water, the possession of this year 
is to be presumed of the man who was in 
possession during the previous year.” This 
is in direct contravention of section 145 (4), 
Criminal Procedure Code. We think, there- 
fore, that the proper order which the Magis- 
trate shonld have made in this case was 
one under section 146, Criminal Procedure 
Code, and we accordingly substitute such an 
order for the order now complained of. We 
hold that it was impossible for the Magis- 
trate to satisfy himself as to which of the 
parties was in ` possession of the land in 
dispute; and the land must, therefore, be 
attached until a competent ‘Court has ‘de~ 
termined the rights of the parties thereto 
or the persons entitled to possession thereof. 
The Magistrate will issue the ‘necessary 
attachment on receipt of this order. 


Rule made absolute, 


Vol. XXXVIIj 
BENI MADHO V. ASGHAR HUSAIN, 


- OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Ssconp Civiz Arrear No. 133 or 1916. 
July 51, 1916. 
Present:—Mr. Stuart, J. C. 
BEN1 MADHO—Derenpant No. 1— 
APPELLANT 
LErsus 
Sheikh ASGHAR HUSAIN—PuatntiFy, 
GANGA BAKHSH SINGH AND OTHERS 


— DEFENDANTS— RESPONDENTS. 

Mortgage by co-sharer—Morigagor tenant ‘of mort- 
gagee—Sale of mortgaged property to third person— 
Consideration, portion of, left with vendee to pay off 
arrears of rent--Rent, suit for arrears of, by mortgagee 
~--Proper parties—Jurisdiction of Civil and Revenue 
Courts, 

A cosharer in a village mortgaged his share 
with possession, and remained in cultivation of cer- 
tain portions of the mortgaged land as tenant. 
Subsequently he sold his share, leaving 
a portion of the purchase-money with the vendee 
to pay up the arrears of rent due by him to the 
mortgagee and the lambardar, The vendee paid the 
whole money left with him to the lambardar alone. 
The mortgagee sued the lambardar, together with 
the vendor and the vendeée, in the Civil Court, 
for his share of the money thus psid to the 
lambardar: 


Held, that the mortgagee had no remedy of any 
kind against the vendee, but only as against the 
lambardar, and this too in a Rent Court. [p. 66, col. 2.] 


Appeal from the decree of the Subordinate 
Judge, Unao, dated the 16th February 
1916, reversing the order of the Munsif, 
Purwa, dated the 23rd September 1915. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 

Syed Shahenshah Husain Rizwi and Pandit 
Pridyumna Kishen Kaul, for Respondent 
No, 1. 

JUDGMENT.—Jagan Nath and Suraj 
Bali Singh each owned an eight-annas share 
in the village of Ismailpur. Jagan Nath was 
and is still the lambardar of the village. 
Suraj Bali Singh mortgaged with possession 
his eight-annas share on 10th June 1903 to 
Asghar Husain, exempting 5 bighas 4 biswas 
of sir land which he was to cultivate rent- 
free, 2 bighas 12 biswas of khalsa land which 
he was to cultivate on arent of Rs. 12 a 
year,and two groves. In addition to the 
exempted land Suraj Bali Singh cultivat- 
ed certain land as an ordinary tenant 
paying rent to Jagan Nath and Asghar 
Husain, which was at first asserted to be 
Rs. 40-3-0 annnally bnt which is actually 
Rs. 39-12.0, Suraj Bali Singh died before 
1911 and was succeeded by his sons Ganga 
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Bakhsh Singh, Raghunath. .Singh and 
Sardar Singh. In 1911 Jagan Nath insti- 
tuted three suits for rent due against 
Ganga Bakhsh Singh, Raghunath Singh 
and Sardar Singh in respect both of the 2 
bighas 12 biswas exempted by the deed of 
mortgage and the plot of the rental of 
Rs. 39-12: On 7th June 1911 Ganga Bakhsh 
Singh, Raghunath Singh and Sardar 
Singh sold the whole of their rights in the 
eight-annas share to a certain Pandit Beni 
Madho for Rs. 15,000. One item of consider- 
ation in the deed was in respect of Rs. 400 
which was to be left with the vendee, 
for payment of the rent payable to Asghar 
Husain and Jagan Nath for the years 
1316 to 1818 Fasli. Decrees were passed 
for all the rent due in those years shortly 
after the deed of sale was executed. One 
decree, Exhibit All, dated the 12th June 
1911, was for Rs. 7-9-6, another Exhibit A13, 
also of 12th June 1911, was for Rs. 56 7-0 
and the third, Exhibit A 9, dated the 23rd 
June 1911, was for Rs. 188, the total amount 
being Rs. 252-0-5. These decrees were 
passed in favour of Jagan Nath as lambardar. 
It is to be observed that the amount of rent 
due was considerably less than Rs, 490 
but the account was subsequently made 
up by Pandit Beni Madho in tke following 
way. He paid the decretal amount due to 
Jagan Nath in satisfaction of the three 
decrees, Exhibits All, A13 and A9. That 
amount came with costs to Rs. %78-15-0. 
He was due to pay Asghar Husain 
under the terms of the sale-deed on another 
account Rs. 178. He paid. Rs. 178-14-0. 
He was due to pay a certain Bachchu Sabu 
under the terms of the sale-deed Rs. 42. He 
paid him Rs. 61-1-9 on account of the vendee, 
payingan extraamount of Rs. 19-1-9. He 
was due to pay to a certain Jagan Nath 
on account of certain decrees on behalf of the 
vendors under the terms of the sale-deed 
Rs. 925. He paid Rs. 989-0-1], making an 
excess of Rs, 64-0-11, and be repaid the 
vendors on different dates Rs, 37-4-0. He 
thus paid under this head of Rs. 400 
Rs. 278-15-0 actually for rent an Rs. 121-4-8 
partly to the vendors and partly to other 
persons on their behalf. He paid altogether 
Rs. 400-3-8. 


Asghar Husain instituted a suit on 27th 
May 1915 in the Court of the Munsif of 
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Parwa, Unao District, against Pandit Beni 
Madho, joining Ganga Bakhsh Singh, 
Raghunath Singh, Sardar Singh, and Jagan 
Nath for half of his share of rent of 
the plot cultivated by Ganga Bakhsh Singh, 
Raghunath Singh and Sardar Singh at the 
rental of Rs. 39-12-0 (which he erroneously 
stated as Rs. 40-3-0) from 1315 to 1312 
Fasli, that is to say, for Rs. 160-12-0, and 
also for the rent of the 2 bighas, 2 biswas 
at Rs. 12 a year from 1315 to 1318 Fasli, 
that isto say, Rs. 48. 


The learned Munsif dismissed the suit. 
The learned Subordinate Judge on appeal 
decreed it, on the ground that there was a 
trust between Asghar Husain and. the 
vendee, for half of what he found had been 
actually paid to Jagan Nath, that is to say, 
Rs. 85-6-0, and Rs. 48, the rent of the 
khalsa land, total Rs. 133 6-0, 


Pandit Beni Madho has come here in 
appeal against this decision. Asghar Husain 
has filed cross-objections. I am unable to 
accept the learned Subordinate. Judge’s 
view that there was any trust. The 
vendors had agreed that they would write 
off Rs. 400 as consideration received if the 
vendee satisfied all the arrears of rent due 
from themto Jagan Nath and Asghar Husain. 
They erroneously stated that amount to 
be. Rs. 400. The amount actually due was 
Rs. 278-15-0. The vendee satisfied that 
amount. If he had done nothing further 
the vendors would have hada case against 
him for the balance of Rs. 400. Batitis 
established that the vendee, finding that the 
amount due for rent was less than Rs. 400, 
repaid the balance partly to the vendors 
themselves and partly to their credit with 
other persons. The amount of rent due was 
paid to Jagan Nath and was rightly paid 
to Jagan Nath as lambardar on behalf both 
of himself and Asghar Husain. Asghar 
Husain has endeavoured to improve his 
case by producing in evidence a notice that 
was sent on 20th June 1911 by a certain 
Mr. Mathura Dutt, a Pleader of Naini 
Tal, asking Asghar Husain what was due 
to him for Tent. It is sufficient to say 
with regard to this notice that there is a 
final finding of fact to the effect that Mr. 
Mathura Dutt had no authority to act on 
behalf of Pandit Beni Madho, and it is 
further not established what amount Asghar 
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Husain claimed in reply to this notice. 
He proves that he sent areply but there is 
no proof as to its contents. The foint 
for decision is an extraordinarily simple one, 
The vendors owed certain rent. They 
agreed with the vendes that the vendee 
should pay that rent. They erroneously 
stated that they owed more rent than 
the amount which was actually due. But 
the vendee straightforwardly made up 
the difference and returned them the 
balance. Certain rent was due to Asghar 
Husain. He cannot possibly claim more 
than was due to him because the vendors 
had misstated the amount to the vendee. 
The amount of rent due to Asghar Husain 
was paid to Jagan Nath who was acting on` 
his bebalf as lambardar. His remedy was 
against Jagan Nath in a Rent Court and he 
has no remedy of any kind against Pandit 
Beni Madho. 


I, therefore, allow this appeal and dis. 
miss the cross-objections. The suit of 
Asghar Husain will stand dismissed. Asghar 
Husain will pay his own sosts of the appeal 
and the cross-objections and those cf Pandit 
Beni Madho in all Courts. 


; Appeal allowed. 


CALCUTTA HIGH COURT, 
APPEAL FROM ORDER No. 27 or 1916, 
August 18, 1916. 

Present: —Sir Asutosh Mookerjee, KT., and 
Mr. Justice Cuming. 

BINDU BASHINI DASYA— 
OPPOSITE Parry—APPELLANT 
versus 


KESHAB LAL BASU AND ANOTHER 


—PetiTIONERS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Ewecution proceedings, order at one stage of 
—Right to question in another stage—Order-sheet, 
correctness of entries in—Presumption—Burden of 
proof. , 

An order made at one stage of execution pro- 
ceedings cannot be questioned at a later stage, 
unless the party sought to be bound by such order 
had no notice of the proceedings. [p. 68, col. 1.] 

Mungul Pershad Dichit v. Grija Kant Lahiri, 8 
©. 51 (P. €.); 11 0. L. R. 113; 8 I. A. 123; 4 Sar. P. 
C. J. 249; 4 Ind. Dec. (N.s) 32; Mazzem Hossein v. 
Sarat Kumari Debi, 6 Ind, Cas. 80; 11 0. L. J. 857; 
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140. W. N. mat Mon Mohan v. Dwarka Nath, 7 Ind. 
Cas. 55; 12 0, J. 312; Mochat Mandal v. Meser- 
uddin® Mollah, 4 Ind. Cas. 213; 13 C. L. J. 26; Sheik 
Budan v. Ramchandra Bhunjgaya, 11 B, 587; 6 
Ind. Dec: (x. 8.) 354; Narayana Pattar v, Gopala- 
krishna Pattar, 28 M. 355; 15 M, L. J. 247; Ramasami 
Naik v. Ramasami Chetti, 30 M. 255; 2 M. L. T. 167; 
17 M. L. J. 201, referred to. 

A first application forthe execution ofa decree 
was not made in accordance with law within three 
years of the passing ofthe decree. Ona second 
application for execution made within three years of 
the first, the Court directed a writ of attachment to 
issue. The order-sheet showed that the order for 
attachment was made after service of notice upon 
the judgment-debtor, but the execution case was 
dismissed for default. On a third application for 
execution made within three years of the second, the 
judgment-debtors appeared and contended that the 
execution was barred: 

Held, that so long as the order for attachment 
passed on the second application for execution stood, 
the judgment-debtors could not contend that the 
execution of the decree was barred unless they 
established that the order was made without notice 
to them. [p. 68, col. 1,] 

` Held, also, that in view of the entry of service of 

notice in the order-sheet the onus lay upon the judg- 
ment-debtors to establish that the notice was not 
served upon them, [p. 69, col. 1.] 

Ea parte entries made in the order-sheet of a Court 
are not conclusive evidence of their correctness, but 
there isno presumption that the entries are false. [p. 
68, col. 2.] 

A party, therefore, who contends that they do not 
correctly state the events that have taken place must 
start his case. But the position is different where 
the entry affects a person who is nota party to the 
proceedings and he questions its correctness. [p. 68, 
col. 2; p. 69, cal. 1.] 


“Mir Tapurah Hossein v. Gopi Narayan, 10. L. J. 251; : 


Radhay Koer y. Ajodhya Das, 70. L. J. 262; ‘Ananda 
Kishore v. Daiji Thakurani, 1 Ind. Cas. 549; 10 C. 
L.J. 189; 36 C. 726 and Mohiuddin v. Pirthichand 
Lal, 81 Ind. Cas. 664; 19 O. W. N. 1159, referred 
to. 

Ananda Kishore v. Daiji Thakurani, 1 Ind. Cas. 549; 
10 C. L. J. 189; 36 O, 726 and Mohiuddin v. Pirthi- 
chand Lal, 31 Ind. Cas. 664; 19 C. W. N. 1159, dis- 
tinguished. 


Appeal against the order of the Sub- 
ordinate Judge, Jessore, dated the 17th 
September 1915, affirming that of the 
Munsif, 8rd Court, of that place, dated the 

12th December 1914, 


Mr. B. K. Lahiri and Babu Khetra Mohan 
Ghose, for the Appellant. 

Babus Sarat Chandra Roy “Choudhury 
and Satya Charan Sinha, for the Respond: 
ents. 

JUDGMENT.—This appeal is directed 
against an order of dismissal of an applica- 
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tion for execution of a decree. The decree 
was made onthe 5th November 1906. The 
first application for executidén was made 


onthe 12th October 1909. Notice under 
Order XXI, rule 22, was directed to issue, as 
more than a year had elapsed from the date 
of the decree. There is an entry in the 
_order-sheet of return of service, which 
states that notice was served duly. But on 
the 15th December 1909, the application 
was dismissed for default, as neither the 
decree-holder nor the judgment-debtor was 
present. The second application for execu- 
tion was made on the 15th July 1911. 
Notice was directed to issue on the judg- 
ment-debtors under Order XXI, rule 22, 
The entry in the-order-sheet made on the 
7th August 1911 recites that the notice 
had been duly served. On the 21st August 
1911 the Court directed a writ of attach- 
ment toissue in respect of the immoveable 
properties of the judgment-debtors. There 
is an entry in the order-sheet that the writ 
had been served in due course. This was 
followed by an order for proclamation of 
sale. But the proclamation was not published 
and the case was again dismissed for default 
on the 16th January 1912. The present 
application for execution was made on 
the 24th January 1913, The judgment- 
debtors entered appearance and contended 
that the application was barred by limita- 
tion. The Courts below have given effect 
to this objection and have dismissed 
the application. They have found that 
the application for execution made on the 
12th October 1909 was defective in sub- 
stance, that time was accordingly given to 
the decree-holder to amend and re-file the 
application within five days, that the appli- 
cation was notre-filed within the time allowed, 
and that, even when re-filed on the 20th 
November 1909, without leave obtained for 
extension of time, it was defective in 
material particulars. On these grounds 
the Courts have held that the application 
of the 12th October 1909 was not in accord 
ance with law to the proper Court to take 
a step-in-aid of execution, that? the subse- 
quent application for execution made on the 
10th July 1911 was consequently of no avail 
to the decree-holder, and that the present 
application was thus clearly barred by limi- 
tation. Neither of the Courts below, 
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however, has examined in detail the proceed - 
ings on the basisof the second application 
for execution, and, this omission has, in 
our opinion, led to an error of law which 
vitiates their concurrent decision. 


An examination of the order-sheet in the 
proceedings on the basis of the second 
application discloses that onthe 21st August 
1911, the Court directed a writ of attach- 
ment to issue. This was in substance a 
determination that the decree was on that 
date alive and capable of execution. > So 
long as that determination stands, it is 
impossible for the judgment-debtors to 
contend that the present application is 
barred by limitation. [Mungu] Pershad 
Dicht v. Grija Kant Lahiri (1)]. The 
order for. attachment was, if the entries in 
the order-sheet are reliable, made after service 
of notice on the judgment-debtors under 
rule 22 of Order XXI of the Code, and was 
followed by service of the writ of attach- 
ment. Consequently, to entitle the judg- 
ment-debtors to escape from the operation 
of the order of the 21st August 1911, they 
must establish that the order was made 
without notice to them. The principle 
applicable to cases of this character, as 
deducible from a long line of cases, Mazzem 
Hossein v. Sarat Kumari Debi (2), Mun Mohan 
v. Dwarka Nath (3) and Mcchai Mandal v. 
Meseruddin Mollah (4), is that an order 
made at one stage of execution proceedings 
cannot be questioned at a later stage, unless 
the parties sought to be bound by such 
order had no notice of the proceedings. 
Cases are by no means rare where orders 
have been obtained in execution proceedings 
without service of notice on the judgment- 
debtor, who kas subsequently succeeded, on 
proof of non-service of notice upon him, in 
escaping from the effect of such ex parte order, 
Reference may, in this connection, be made to 
Sheik Budan v. Ramchandra Bhunjgaya (5), 
Narayana Pattar v. Gopalakrishna Pattar 
(6) and Ramasami Naik v. Ramasami 


(1) 8 C. 51 (P, C.); 11 O. L. R. 113; 8 I, A. 128; 4 
Sar. P. O. J. 249; 4 Ind. Dec. (N. 5.) 82. 

(2) 5 Ind. Cas. 89; 11 O. L. J. 357; 14 C. W. N. 438. 

(3) 7 Ind. Cas. 55; 12 0. L. J. 812. 

-(4) 9 Ind. Cas. 212; 13 0. L. J. 26. 

(5) 11 B. 687; 6 Ind. Dec. (N. s.) 54, 

(6) 28 M. 355; 15 M. L. J. 247. 
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Chetti (7). This ‘point of view does not 
appear to have been fully realised in either 
of the Courts below; as a result, the judg-. 
ment-debtors have been allowed to attack 
the validity of the proceeding on the frat 
application, regardless of what had taken 


place on the second application. But before ` 
they could reach that stage, they were 
bound to attack the order of the 21st 


August 1911 and to establish that it was 
not operative against them because made 
without previous service of notice. The judg- 
ment-debtors, however, have centended here 
that the burden lies upon the decree-holder 
to establish that the order in question is 
conclusive, because made after service of 
notice on them. In ouropinion, this position 
is absolutely untenable, There is no presump- 
tion that the proceedings in execution in 
this or in other cases have been vitiated by 
fraud and that the entries in the order- 
sheet contain untrue statements of what 
took place in the Court below. The petition 
of objection of the judgment-debtors shows 
that they attacked the proceedings in 
execution as fraudulently taken. They 
alleged specifically that by reason of collusion 
between the officers of the Court and the 
decree-holders, the notices had been de- 
liberately suppressed and false returns had 
been submitted to the Court. When fraud 
of this description is charged, it is incum- 
bent upon the judgment-debtors -to establish 
atleast a prima facie case. But reference has 
been made to the decisions in Mir Tapurah 
Hossein v. Gopi Narayan (8), Radhay Koer v. 
Ajodhya Das (9), Ananda Kishore v. Daiji 
Thakurani (10) and Mahiuddin v. Pirthi- 
chand Lall (11) to show that entries 
in the order-sheet as to the factum of service 
of notice issued by the Court are not ad- 
missible in evidence. There is no room 
for dispute that such ex parte entries do not 
constitute conclusive evidence; atthe same 
time, as we have said, there is no presump- 
tion that the entries are false. The party 
who contends that the entries do not correct- 
ly state the events that have taken place 


(8) 7 C. L, J. 25). 

(9) 7 C. L. J. 262. 

(10) 1 Ind. Cas. 549; 10 C. L. J. 189;36 C. 726. 
(11) 81 Iad Cas. 664; 19 0. W. N. 1159. 
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must start his case. The position is differ- 
ent Where, asin the case of Mir Tapurab 
Hossein y. Gopi Narayn (8), where service of 
notice of deposit under section 61 (2) of the 
Bengal Tenancy Act was raised, or in Radhey 
Keer’ vy. Ajodhya Das (9), where service of 
‘notice of annulment of ineumbrance under 
section 167 of the Bengal Tenancy Act was 
in controversy, the entry affects a person who 
is not a party to the proceedings. The case 
of Ananda Kishore v. Daiji Thakurani (10) 
merely shows that an entry in an order- 
sheet of a Collector in a proceeding for parti- 
tion of an estate, that possession has been 
delivered to one of the share-holders, is no 
evidence that he is in possession at a sub- 
sequent date so as to bar a suit for declara- 
tory relief. 
difference between the case before us and 
the other cases represented by Mohiuddin v. 


Pirthichand Lal (11), where no right accrues’ 


against a stranger till the statutory notice 
has been served on him. There the service 
of notice is the foundation of the jurisdic- 
tion of the Court and is essential for the crea- 
tion of a right in the claimant; in sach 
a case the claimant must estab- 
lish tbat all the statutory requirements 
have been strictly carried out. We feel no 
doubt whatever that in the case before us 
the burden lies upon the judgment debtors 
to establish that the notices were not served 
upon them. lf that allegation is not made 
out, the order of the Court dated the 2.st 
August 1911 stands unimpeached and is 
an effective bar against an attack on the 
earlier proceedings in execution. 


The result is that this appeal is allowed 
and the order of the Courts below discharged. 
The case will be remitted to the Court of 
first instance in order that it may, upon 
evidence to be adduced by both sides, 
determine whether the order of the 21st 
August 1911 was or was not made with 
notice to the judgment-debtors. If it is 
established that it was made with notice 
to the judgment-debtors, the objection of 
limitation must be overruled, If, on the 
other hand, it is established that the order 
was made without service of notice upon 
the judgment-debtors, the question of validity 
of the earlier proceedings in execution will 
be taken up for examination. The appel- 
lant is entitled to her cost in this Court as 


There is also a fundamental 
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also in the Courts below. We assess the 
hearing-fee at two gold mohurs in this Court 
and at one gold mohur in each of the Court 
below. The sum payable as costs which will 
be specified in the decree must be deposited 
in the Court of first instance within one month 
after the arrival of the record there. If 
the sum is notso deposited, the objection 
of the judgment-debtors will stand overruled 
and execution will proceed forthwith atthe 
instance of the decree-holder. 
Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Crvin Apprat No. 181 oF 1913. 
February 25, 1916. 
Present:—Mr. Stuart, A. J. C., and 

' Mr. Kanhaiya Lal, A. J. C. 
`- DIP NARAIN SINGH AND ANOTHER—- 
DEFENDANTS—ÅPPELLANTS 
CeTSUs 
Chaudhri HARGOBIND SINGH— 


PLAINTIFF— RESPONDENT. 
Gift-—Wall—Construction of document—Vested interest, 
transfer of--Will and gift, deeds of, ewecuted simul. 
taneously—Statement in Will as to revocability of gilt, 
effect of—Estoppel. 

Where a document, executed on account of 
natural love and affection and registered as a non- 
testamentary document relating to immoreable pro- 
perty, stated that, as the executant was “giving” the 
property to the person named therein to be enjoyed 
by the latter as owner after the death of the former 
and his widow, he agreed not to transfer the pro- 
perty by gift, sale, or mortgage, or encumber or 
hypothecate it: 

Held, that the document transferred a vested 
interest by gift and was not a devise that could be 
revoked. [p. 71, col. 1.] 

Where a decd of gift and a deed of Will are 
executed simultaneously, the fact that the executant 
states in the latter deed that he shall have the 
power torevoke the former on the occurrence of 
a certain specified contingency, does not detract 
from the former deed operating as a deed of gift, 
{p. 71, col. 3.7 

Obiter dictum.—Where in consideration of A's 
withdrawing all claims to properties transferred to 
B, 4 is given some property under æ deed executed in 
his favour, B is estopped from questioning the 
validity of the deed. [p. 71, col. 1.], 

Appeal from the decree of the Subordinate 
Judge, Gonda, dated the 2Uth October 1913, 

Babus Ram Chandra and Brij Bhan 


Chandra, for the Appellants, 
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Babu Basdeo Lal and Mr. Mohamed Sid- 
dique, for the Respondent. 


JUDGMENT .—Bansgopal and Suraj Pra- 
sad were the sons of Madho Ram Kayesth. 
Bansgopal had a daughter Musammat Jag- 
bans Kuar, who married Gopal Bakhsh. 
Suraj Prasad hada son named Hargobind 
Singh. Jagbans Kuar and Gopal Bakhsh 
had two sons Dip Narain and Mahip Narain. 
Bansgopal, having no male issue, executed on 
17th April 1878 a deed of sale in favour of 
Gopal Bakhsh, his son-in-law, in respect of a 
share of four annas in the village of Bishan- 
pur Kharehna in the Gonda District. 
Although the transfer purported to be by sale, 
it appears that no consideration passed and 
that Bansgopal intended to make a gift of 
this property to his son-in-law for the benefit 
of his daughter and his daughter’s children. 
When an application was made for mutation 
of names with respect to this property, 
Hargobind Singh raised an objection in the 
Revenue Court to the effect that this transfer 
was prejudicial to his rights as a reversionary 
heir.to the property of Bansgopul. Bans- 
gopal, Gopal Bakhsh and Suraj Prasad then 
met and agreed to make an arrangement by 
which the interests both of the sons of 
Gopal Bakhsh and Hargobind Singh skould 
be secured, and in consequence of this 
arrangement four documents were executed 
and registered on 18th January 1879. 


The first of these documents (Exhibit 1) 
purported to secure to Hargobind Singh a 
four-annas share in Bodhipur after the 
death of the Bansgopal and the death of 
the wife of Bansgopal. The second 
document (Exhibit 2) was a Will by which 
Bansgopal, after the exclusion of the four- 
annas shure in Bodhipur and the four- 
annas share in Bishanpur Kharehna, made 
provision for his wife and devised portions 
of his property to Dip Narain, Mahip Narain 
and Hargobind Singh. Thethird document 
(Bxbibit 10) was an agreement by Gopal 
Bakhsh assenting to the above dispositions. 
The fourth document (Exhibit 12) was 
executed by Syraj Prasad on behalf of him- 
self and Hargobind Singh who was then a 
minor. By this he accepted the transfer of 
the four-annas share in Bishanpur Kharehna 
to Gopal Bakhsh and withdrew all the 
objections made to that transfer filed on 
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behalf of Hargobind Singh. He further 
accepted the arrangement made in Ewhibit 
No. 1 and Bxhibit No. 2. | 

Bansgopal made a subsequent Will on 13th 
December 1892 by which he left the whole 
of his property to Dip Narain and Mahip 
Narain, excluding the share in Bishanpur 
Kharehna which had already been taken 
possession of by’ Gopal Bakhsh. His wife 
predeceased him and he died himself on 27th 
July 1904. On his death Hargobind 
Siugh applied for mutation over the pro- 
perty, to which he laid claim on the death 
of Bansgopal. Dip Narain and Mahip 
Narain set up a title based on the sub- 
sequent Will. They obtained mutation and 
possession over the whole of the property 


‘of Bansgopal on 27th September 1905. 


Hargobind Singh instituted the present 
suit on 28rd November 1912 for possession 
of the four-annas share in village Bodhi- 
pur and mesne profits. He based his claim 


on the provisions of Hxhibit No. 1. Dip 
Narain and Mahip Narain denied the 
validity of this document. They set up 


that it was invalid per.se, and that, if it 
had any validity, it was valid only as a 
revocable testamentary disposition, and, as 
such, had been revoked and cancelled by 
the Will of 13th December 1892. The 
learned Subordinate Judge who tried the 
suit decided against them. “He found that 
the document Exhibit No. 1 gave title to 
the plaintiff to succeed to the property, 
and that the suit had been brought with- 
in limitation, and he gave a decree for 
possession and mesne profits. Against this 
decree the present appeal is preferred. 


The decision of this appeal turns on the 
interpretation of Exhibit No. 1 and a con- 
sideration of its validity. This document 
was registered as a non-testamentary 
document relating to immoveable property. 
Bansgopal states therein: “Il am giving” 
the four-annas share in Bodhipur to 
Hargobind Singh. He goes on to say that 
as he is giving the share to MHargobind 
Singh he agrees that he will not transfer 
the share by gift, sale, or mortgage, or 
encumber it or hypothecate it. But he 
continues that, curing his lifetime and the 
lifetime of his wife, the share shall be 
enjoyed by himself during his lifetime and 
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by his wife after his death. The words 
bete are slightly obscure as a verb has 
apparently been left cut. He continues 
that Hargobind Singh shall be owner and 
possessor of the share after his death and 
after.the death of his wife. The meaning 
presents no difficulties. The deed transfers 
a vested interest by gift. It is a registered 
deed and it is executed on account of 
natural love and affection. It is not a 
devise and is not revocable. It is true that in 
Exhibit No. 2 Bansgopal has stated that 
if he contracts a second marriage and a 
son is born to him he shall have the 
power to revoke Exhibit No. 1. But the 
fact that he made this statement does 
not affect the case. It is admitted that 
the contingency therein contemplated did 
not arise, and that he died without hav- 
ing re-married or having a son born to him. 
It is further to be noticed that in Exhibit 
No. 2, which is clearly a Will and as such 
revocable, Bansgopal has asserted that his 
dispositions made therein are irrevccable. 
This circumstance did not make them 
irrevocable and the Will was as a matter 
of fact revoked. It is unnecessary in these 
circumstances to go into the other points 
raised in connection with the validity of this 
instrument, althongh it may be noticed 
that, inasmuch as Dip Narain and Mahip 
Narain benefited by the execntion of Ex- 
hibit No. 2 and Bxhibit No. 12 and in- 
asmuch as MHargobind Singh withdrew 
all his objections to the transfer of the 
-four-annas share in Bishanpur Kharehna 
because Exhibit No. 1 was executed in his 
favour, they would in any circumstances 
be estopped from questioning the validity of 
Exhibit No.1. That point is, however, un- 
important for the title on Fixhibit No. 1 
cannot be challenged legally. We do not 
consider that the decree for mesne profts is 
open to objection, 

We, therefore, dismiss this appeal. The 
appellants will pay their own costs and those 
of the respondent. | 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL O1VIL JORISDICTION 
No. 87 of 1914. 

January 24, 1916. 

Present: —Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., and 
Justice Sir Asutosh Mookerjee, Kr. 
KETOKEY CHURAN BANERJEE anp 
ANOTHER — DEBTORS — APPELLANTS 
versus” 


Sreemutty SARAT KUMARI DABEE— 


CrepitoR——RESPONDENT. 

Presidency Towns Insolvency Act (III of 1909), ss. 8 
(2), 12 (1) (a), 18, 25, 26, 27, 86-—“Person aggrieved 
by the decision”, meaning of—Benamdar of creditor, 
whether can prove debt in insolvency — Petitioning 
creditor’s claim, whether can be questioned in insolvency 
— Admission by attorney, effect of. 

It is open to an insolvent to question the right of 
a person, ou whose petition as a creditor the adjudica- 
tion in insolvency has been made, to claim in the 
insolvency as a creditor, and the Official Aasignee, 
after the insolvency, is competent to examine the 
claim of the petitioning creditor and if he finds that 
in fact there is no debt due to the petitioning creditor, 
he must strike out his name from the list of creditors. 
[p. 72, col. 1; pe 73, col. 2.] 

A benamdar for the real creditor is not competent 
to rank as a creditor in insolvency proceedings, but 
the person who really advanced the money should 
come forward and prove his claim. {p. 73, cole, 1 & 2.] 

Per Mookerjee, J.—Any person who makes an 
application to a Court for a decision or any person 
who is brought before the Court to submit toa deci- 
sion is, if the decision goes against him, thereby a 
“person aggrieved by that decision” within the 
meaning of that expression in section 86 of the 
Presidency Towns Insolvency Act. [p. 78, cols. 1 & 2.] 

Official Receiver, Ex parte, Read, Brown ¥ Co., In re, 
(1887) 19 Q. B. D. 174; 4 Morrel 225; 66 L. J. Q. B. 
447; 56 L. T. 876; 35 W. R. 6 0; Lamb, Inve, Board of 
Trade, In re, (1894) 2 Q. B. 805; 1 Manson 373; 64 
L. J. Q. B. 71; 71 L.T 12, referred to. 

The term “creditor” in the Presidency Towns Insol- 
vency Act does not include a benamdar of the 
creditor. [p. 73, col. 2.] 

An admission of an attorney, until satisfactorily 
explained away, is cogent evidence against his client. 
[p 74, col. 2.] 

Slatterie v. Pooley, (1840) 6 M & W. 664 atp. 669; 
1H. & W. 18; 10 L.J. Ex. 8; 4 Jur. 1038; 151 E. 
R. 579; 55 R. R. 760; Chandra Kunwar v. Chasdhrt 
Narpat Singh, 841. A. 27; 29 A. 184; 11 ©. W. N. 321; 
9 Bom. L. R. 267; 2 M. L. T. 109; 17 M. L. J. 103; 5 
O.L. J. 115; 4 A. L. J. 102, referred to, 


Appealagainst the order of Mr. Justice 
Chaudhuri, in Insolvency Jurisdiction, 

Mr. N. N. Sircar (with him Mr. P. O. Sen) 
for the Appellants. 

Mr. H. D. Bose (with him Mr. A. N 
Chaudhuri), for the Respondent. 

JUDGMENT. | 

SANDERSON, C.J.—In this case the ad- 

judication in insolyency was made on the 
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2nd of February 1912, upon the petition 
of Sarat Kumari Dabee An application 
for the cancellation of the adjudication 
was made in March 1912, based, as I 
understand, on the ground that there was 
no debt due to Sarat Kumari Dabee, and 
this application for the cancellation of the 
adjudication was dismissed, and, therefore, 
the adjudication in insolvency stood. And, 
the first point taken by the learned Counsel 
appearing for Sarat Kumari Dabee was 
that inasmuch as the adjudication had been 
made upon her petition, ib was not now 


open to the insolvents to question her 
right to claim in the insolvency ‘as a 
creditor. I do not think that is a sound 


point, forthe reason that if we look at 
the sections of the Second Schedule to the 
Presidency “Towns Insolvency Act, sections 
25, 26 and 27, it is clear, to my mind, 
that after the adjudication of insolvency 
tthe Official Assignee is to examine every 
proof and the grounds of the debt and in 
writing to admit or reject it in whole 
or in part, or require further evidence in 
support of it: and, if he rejects a proof, 
he shall state in writing to the creditor 
the grounds of the rejection.. In my opinion, 
it must be open to the Official Assignee 
after the insolvency to examine the claim 
of the petitioning creditor and if he finds 
that in fact there is no debt due.to the 
petitioning creditor, he surely must say 
-so and strike ont his or her name from 
the list of creditors. For this reason I 
do not think that the first point taken 
by learned Counsel is a good one. 


The éecond point which the learned 
Counsel for Sarat Kumari Dabee argued 


was that the learned Judge’s judgment 
ought to be supported on the merits of 
the case. Now, it appears that the claim 


of the alleged creditor in the first instance 
was stated to be Rs. 8,000 and then subse- 
quently it was increased to Rs, 15,641, 
and that appears to be the balance ofan 
account which appears in the hatchitia which 
is set out in the paper-book No, 2, and 
we have been, informed that there are 
entries in the firm’s books, which correspond 
with the entries in the hatchitia. Now, 
the first entiy ‘in the acconnt, page 1, is 
a sum ef Rs, 2,487-8-6, which on the face 
of it appears to ke due by the firm to Sarat 
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Kumari Dabee. It is, however, admitted 
by the learned Counsel who appears „for 
her that that money was advanced by 
her husband Surendra Nath Bannerjee, 
and was not her money atall. The second 
item which appears in that account isa 
sum of Rs. 14,498-13-6: that appears to have 
been originally a debt due. from the firm 
to Nogendra Nath Bannerjee, brother-in-law 
of the lady. That item was trarsferred 
from the account of Nogendra Nath Banner- 
jee in January 1909to the account of the 
lady, and it is not suggested that any con- 
sideration passed for that transaction, and it 
is now admitted that that really was money 
advanced by Nogendra Nath, and the lady 
in respect of that item was not in fact 
a creditor of the firm. Now, with regard 
to the rest of the: items, when we once 
get it admitted that of these two items, 
the first represents a debt due to her hus- 
band and the second, a debt due to her | 
brother-in law, it makes the Court -parti-. 
cularly careful to require proof of the 
remainder of the items. The Jady has not 
been called as a witness. She has not 
come forward tosay that she advanced 
those moneys. Her husband has not been 
called as a witness to say that the money 
was his wife’s, and, the result is that I 
am led ‘to think that this account is not 
an account of the lady at all;. it is partly 
an account of her husband and partly an 
account of her brother-in-law. In addition 
to the reasons which have been given by 
the Official Assignee in the judgment, I 
think the statement of these facts is suff- 
cient for the judgment at which I have 
arrived, and this is that this lady is not 
a creditor of ihe firm at all, and that her 
name ought to be struck cut of the list 
of creditors ‘ This, asi understand, does not 
prevent the persons who Lave really advan- 
ced the moneys to the firm from coming 
forward ard substantiating their claims 
against the firm. It is right that, the 
perscns who really advanced the moneys 
shculd ccme forward and prove their 
claims to the Court. As between them and 
the firm aud other creditors in the case 
different questions may arise tkan what 
would arise between the lady and the firm 
and other creditors of the firm. 


There is only one other point which has 
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been urged by the learned Counsel and 
that js that inasmuch as the lady, if she 
was in the position of a bexamdar, could sue 
for the money, she is entitled to claim as 
a creditor in the insolvency. 

Speaking for myself, I do not think that 
-is so; ehe is not in the position o! a trustee 
or executor, ta which reference was made 
by learned Counsel, and in the absence of 
evidence as to her real position it must be 
assumed that the lady was simply a conduit 
pipe for the money being advanced, and 

` inall probability she knew nothing of the 

money being advanced, and her name was 
taken merely asa blind for the real transac- 
tion that had taken place, and I do not 
think that this last contention is a good 
one. 

For these reasons I think this appeal 
should be allowed and the order of the Official 
Assignee should be restored with costa 
both of this Court and the Court below, and 
the name of Sarat Kumari Dabee should be 
removed from the list of creditors. 

Wooprorrs, J.—I agree. 

Mooxenrsen, J.—I agree that the order of 
Mr. Justice Chaudhuri cannot be supported. 
The appeal has been preferred by three 
persons who were adjudicated insolyents on 
the 2nd February 1912 at the instance of 
the respondent. An endeavour was made 
to have the adjudication annulled, but as 
the conditions imposed by the Court were 
not fulfilled, the attempt proved infructuous. 
The appeal to Chaudhuri, J., was preferred 
under section 86 of the Presidency Towns 
Insolvency Act against a decision by the 
Official Assignee that the respondent is not 
a creditor of the insolvents as she asserts, 
but a benamdar for her husband’s brother 
who is alleged to have been a partner of 
the jinsolvents. The present appeal has 
been preferred under tection 8, clause (2), 
from tbe order of Chaudhuri, J., who 
reversed the decision of the Official 
Assignee. 


The preliminary objection taken on behalf 
of the respondent to- the competency of 
this appeal has been overruled on the 
principle that any person who makes an 
application to a Court for a decision or any 
person who is brought before the Court to 
submit to a decision, is, if the decision 
goes against him, thereby a “a person 
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aggrieved by that decision” within the 
meaning uf that expression in section 86 


` [Oficial Receiver, Ex parte, Reed, Brown & Oo., 


Im re (1) and Lamb, In re, Board of Trade, 
In re (2) 1. 
As regards the merits 


the decision of 


Chaudhuri, J., has been sought to be support- 


ed on three grounds:—First, that itis not 
now open to the appellants to assert that 
the respondent is not their creditor, in- 
asmuch as an order for adjudication has 
already been made at her instance on the 
basis that she was a creditor; secondly, 
that even if it be found, as was held by 
the Official Assignee, that she was not a 
real creditor but a benamdar of her hus- 
band’s brother, who at one time was a 
partner of the firm of the insolvents, she 
was entitled to rank‘ as a creditor in these 
proceedings; and thirdly, that the evidence 
establishes that she was not a benamdar 
of ber husband’s brother as alleged by the 
insolvents. 

As regards the first point, I am of opinion 
that the provisions of the Insolvency 
Act taken together indicate with reasonable 
certainty that it cannot possibly be 
supported. If the contention of the re- 
spondent were to prevail, the result would 
follow that when an adjudication order has 
been made at the instance of a person 
claiming to be a creditor whose debt ex- 
ceeded the statutory amount, it would not 
be open to the Official Assignee, on the 
investigation to be held thereafter, to find 
that the amount due to the petitioning creditor 
was smaller than that mentioned in section 
12 (1) (a). But sections 12 and 13, read 
with the provisions contained in the Second 
Schedule for investigation and proof of 
the claim of a creditor, make it 
obvious that this was not intended by the 
Legislature. I hold, accordingly, that the 
Official Assignee was competent to come to 
the conclusion he did, namely, that nothing 
was due to the respondent as a creditor of the 
insolvents. 

As regards the second point, I am of 
opinion that the term “creditor” in the 
Presidency Towns Insolvency Act does not 
include a ltenamdar of the creditor. The 

(1) (1887) 19 Q. B. D. 174; 4 Morell 225; 56 L. J. 
Q: B, 447; 56 L. T. 876; 35 W. R. 660. 

(2) (1894) 2 Q. B. 805; 1 Manson 373; 64 L, J. Q. 
B, 71; 71 L. T. 12, 
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respondent has argued thatas it has been 
ruled by the Judicial Committee [Gopeekrist 
Gosain v. Gungapersaud Gosain (3)] that a 
benumdar for the real creditor can maintain a 
suit for recovery of the money, heis equally 
competent to pose as a creditor in insol- 
vensy proceedings. Iam clearly of opinion 
that we should not accept this contention. 
The ordinary meaning of the term “creditor” 
is that he is a person to whom a debt is pay- 
able. No doubt, it is open toa benamdar to 
maintain a suit on a money-bond in his own 
name, although the money may have been 
advanced really by some one else and by 
the application of the doctrine of estoppel, 
the act of the bexamdar, when a suit is so 
instituted, may conclude the real creditor ; 
but this does not justify the contention that 
the term “creditor,’*as used in the Presi- 
dency Towns Insolvency Act, includes the 
benamdar of a creditor. A benamdar is merely 
a name-lender, a mask for the real owner, 
and is, undoubtedly, not in the position of 
a trustee; the view cannot consequently 
be maintained that, although the money is es- 
tablished to be not really payable to the per- 
son who pretends to be a creditor of the 
insolvent, yet such person should be allowed 
to rank asa creditor in insolvency proceed- 
ings, merely because the transaction took 
place in his name. 

As regards the third point, there is no 
room for reasonable doubt that the re- 
spondent is not a creditor of the insolvents. 
Our attention has been drawn to the ceir- 
cumstance that an account was opened in 
the name of the respondent as early as 
the 18th March 1906, and that, so far as 
the evidence goes, a sum of Rs. 2, 487-8-6 
was advanced by her to the partnership con- 
cern, It has not been maintained, however, 
that this was ber own money, for it has been 
conceded on her behalf that the money really 
belonged to her husband, Surendra Nath 
Bannerjee, 


Another sum of Rs. 14,233-13-6, it is slats 
from the accounts placed before us, original- 
ly constituted a debt payable by the partner- 
ship concern tœ Nogendra Nath Bannuerjee. 
On the 10th January 1909, this sum was 


(3) 6 M. I. A. 58 at p 72 4 W. R. (P. O.) 46; 1 Sar. 
F, G, J, 493; 19 H, R, 20, 


[1917 


transferred to the account of the respondent, 
There is no reasonable doubt that thig was 
a mere paper transfer and in no sense a real 
transaction; indeed, the attorney for the re- 
spondent admitted before the Official As- 
signee that no consideration passed as between 
Nogendra Nath Bannerjee and his sister-in- 
law, the present respondent, Mr. Bose 
fully appreciated the effect of such admission, 
which, until satisfactorily explained away, 
furnished cogent evidence against the re- 
spondent [Slatterie v. Pooley (4) and Chandra 
Kunwar v. Chaudhri Narpat Singh(5)]: he was 
consequently constrained to present her case 
before us on the basis that this transfer was 
a benamt transaction, and that in respect of 
this sum, which ultimately found its way 
into the account ofthe respondent, she was a 
benamdar for her brother-in-law. He argued, 
however, that in the absence of evidence to 
show the source of the subsequent advances 
to the partnership firm, the inference should 
be ‘drawn that they were the moneys of 
the respondent in the sense that they were 
the moneys of her husband. In my opinion 
this inference c»nnot legitimately be drawn 
in favour of the respondent, The essence of 
the matter is that her account opens with 
two sums, Rs. 2,407-€-6 and Rs. 14,233-13-6 
respectively; in respect of one of these sums, 
the lady was a benamdar of her husband, 
while in respect of the other, she was a 
benamdar of her brother-in-law True it is 
that there is no evidence of the source of 
the subsequent advances, but in the absence 
of tangible proof, we cannot assume that 
those sums belonged rather to her husband 
than to ber brother-in-law. There isa further 
significant admission by Nogendra Nath 
Bannerjee that he and his brother Surendra 
Nath Bannerjee are joint, and this account 
may lend some support to a possible theory 
that both the brothers used the name of the 
respondent as their benamdar. But whatever 
the real state of affairs may be, one cardinal 
fact is established beyond controversy, namely, 
that the respondent is not a oreditor of the 
insolyents. How much of the sum which 
stands in her name is her husband’s 


(4) (1840) 6 M. & W. 664 at p. 669; 1 
10 D. J. Bx. 6; 4 Jur. 1038; 151 E.R. 579, 

(5) 841. A. 27; 29 A. 184, 11 C, W. N. 
L R. 267; 2 M. L. T. 109; 17 M, L. J. 103; 
115; 4 A, L, J, 102, 


H. & W. 18; 
55 R, R. 760. 
821; 9 Bom. 
5 C. L, J, 
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money and how much thereof is her brother- 
in-lgw’s money, we do not know; hut if she 
be nota creditor of the insolvents, as I hold 
she is not, the conclusion is irresistible that 
her name must be removed from the 
category of the creditors of the insolvents 
in these proceedings. This, it may be added, 
‘will not debar either Nogendra or Surendra 
from taking such steps as they may be advis- 
ed to adopt forthe establishment of ‘their 
claims, if any, as against the insolvents.” 
Appeal allowed., 





LOWER BURMA CHIEF COURT. 
Civit Revision No. 88 or 1915. 
January 6, 1916. 
Present:—Mr. Justice Parlett. 
MA PU—<Appnricayt 

versus | 
MA SU— RESPONDENT. 


Suit by executor for possession of moveable property 
belonging to the deceased—Jurisdiction—Small Cause 
Court. 

A suit by an executor or administrator for posses- 
sion of moveable property belonging to theestate of 
the deceased is cognizable by a Court of Small 
Causes, 

Kapalee Bewa v, Keshram Kooch, 11 W. B. 98; and 
Khursedji Rustomji Colah v. Pestonji Cowasji Bucha, 
12 B. 573; Chitty’s S. 0. C. R. 187; 6 Ind. Dec. (N. s.) 
865, followed. 


Mr. Harvey, for the Applicant. 
Mr. Vertannes, for the Respondent. 


JUDGMENT.—The plaintifi’s claim was 
treated by the Judge of the Small Cause 
Court of Rangoon as two-fold, first, for the 
return of property given her by the defend- 
ant and then resumed by her, and secondly, 
as administratrix of her son’s estate for 
the possession of moveable property belong- 
ing to the estate in the hands of the 
defendant, The first part of the claim he 
held not proved on the evidence, and the 
second a8 not cognizable by a Court of 
Small Causes. The latter view is contested 
by the’ plaintiff i in this Court and defendant's 
Counsel does not uphold it. There is author- 
ity to the contrary, Kapale Bewa v. 
Keshram Kooch (1) and Khursedji Rustomjz 
Oolah v. Pestonji Cowasji Bucha (2), 
and I am of opinion that the claim was 


(1) 11 W. R. 98. 
(2) 12 B. 573; Ohitty’s S. C. C, R. 187; 6 Ind. Dec. 
(N. s.) 565.. 
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cognizable. I remand the case for a decision 
upon the plaintiffs claim as administratrix 
to the property as part of the estate of 
her son. 


Revision allowed; Oase remanded, 


‘ 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Secrion 115 Aperication No. 96 or 1916. 
July 27, 1916. 
Present:—Mr., Stuart, J. o. 


RAM DAYAL—PLAINTIFF— APPLIGANT 
versus 
RAM NAWAS AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 


Agreement to abide by oath of opposite party—Resil- 
ing from agreement subsequently, effect of. 

Where the defendant first offered to abide by the 
plaintiff's oath and then resiled from it: 

Held, that the plaintiff was not entitled to a decree 
merely on that ground. 


Application for revision of the order of 
the Additional Judge, Small Cause Conrt, 
Lucknow, dated the 30th June 1916. 


Babu Lachhman Das, forthe Applicant, 


JUDGMENT.—Record seen. The action 
of the defendants in first offering to abide by 
the plaintifi’s oath and then resiling, cannot 
entitle the plaintiff to a decree. There is 
absolutely nothing on which a revision can be 
allowed. This was a clear decision ou a 
point of fact. I dismiss this application. 
Let the record be returned. 

Application dismissed. 
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ALLAHABAD HIGH COURT. 
First Appear FROM Orpen No. 22 or 1916. 
October 24, 1916, 
Present:—Mr. Justice Walsh and 
Mr, Justice Stuart. 

JHABBA LAL—APPELLANT 
versus 


SHIB CHARAN AND OTHERS— RESPONDENTS. 
Provincial Insolvency Act ‘(III of 1907), ss. 22, 46 
~-Appeal—Claim against insolrent’s estate— Creditors, 
rights and duties of— Party, who can be — ‘Person aggriev- 
ed’, meaning of—Estate, representation of —Receiver, 
right of—Receiver not appointed — Procedure, proper. 

One creditor out of the general body of creditors 
has no locus standi in an application inthe Insol- 
vency Court made, against the estate of the insol- 
vent represented by the Receiver, by a person 
claiming adversely to the imsolvent’s estate and has 
no right of appeal against a decision in such an 
application. [p. 76, col. 2.] h 

Unless the Receiver has refused to move and 

-80 given a decision by which each of the general 
body of creditors has been aggrieved, a creditor oan- 
not apply to the Insolvency Court for the attachment 
‘of any property as being the property of the insol- 
vent, The proper course is to apply to the Receiver 
to set him in motion and ifthe Receiver declines to 
move, the creditor can apply tothe Court under 
section 22 of the Provincial Insolvency Act against 
the act or ‘decision of the Receiver. [p 56, col. 2; 
p. 77, col. 1.] 

The Receiver ought to be made a party to any 
proceedings under section 24 of the Provincial Insol- 
vency Act, and all questions which arise between the 
insolvent and a person who is either a creditor ora 
stranger to the insolvency must be decided between 
such person and the Receiver as representing the 
estate.. Lp. 77, col, 1.] 

Creditors have a right to prove for their own 
claims, a rightto supply the Receiver with information 
relating to claims which the insolvent’s estate may 
have against other persons, and a right to bring 
the Receiver’s conduct and decisions before the 
Court if he declines to act or neglects his duties; 
but they have no legal interest in the insolvent’s 
estate and no title to representit. The proper course, 
if a creditor is desirous of starting the Keceiver and 
securing a decision in his favour, is to attend the 
Court to watch the proceedings or to obtain the per- 
mission of the Court to intervene as an amicus curiæ, 
[p. 77, cols. 1 & 2.3 

No one of the creditors oan intervene except 
through the Receiver, If he is not a proper party to 
an application, he clearly has no right of appeal 
except in the event of an order for costs being made 
against him which ought not to have been made. 
He is not a ‘person aggrieved’ within the meaning 
of section 46 of the Act. [p. 77, col. 2.] 

Sidebotham, Ex parte, Sidebotham, Inve, (1830) 14 
Ch. D. 458; 49 L. J.°Bk, 41; 42 L, T. 783; 28 W. R. 
715, referred to. 

Balli v. Nand Lal, 33 Ind. Cas. 773; Ketokey 
Churan Banerjee v. Sarat Kumari Dabee, 87 Ind. Cas. 
71; 20 C. W. N. 995, distinguished. 

The words ‘a person aggrieved’ do not mean a 
man who is disappointed of a benefit which he might 
have received if some other order had been made, 
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He must be a man who has suffered a legal 
grievance, a man against whom a decision has been 
pronounced which has wrongfully deprived him of 
something, or wrongfally refused him something 
or Na affected his title to something. [p. 77, 
col, 2, | 

Where no Receiver has been, appointed and the 
Judge is acting as Receiver under the provisions of 
the Act, the better course in such a case, when a 


‘dispute arises, is for the'Judge to make an order 


appointing a particular creditor to represent the 


a of the general body of creditors. [p. 78, 
col. 1, 


First appeal from the order of the 
District Judge, Meerut, dated the Ist 
December 1915. Hi 

Mr. M. D. Agarwala, for the Appellant. 

Dr. S. N. Sen, for the Respondent. 

5 JUDGMENT. 

Warsa, J.—The question raised by this 
appeal is, whether one creditor out of the 
general body of creditors has a locus 
standi in an application in the Insolvency 
Court made, against the estate of the 
insolvent represented by the Receiver, by 
a person claiming adversely to the insolvent’s 
estate. In ouropinion he has no locus standi 
and no right of appeal to this Court against 
a decision in such an application. ‘ 

The question is -of some practical 
importance and inasmuch as there is no 
authority in this Court, it seems desirable 
to set out the grounds of onr decision at 
some length. The appellant before us 
Jhabba Lal was petitioning creditor in an 
insolvency petition against Jetha Mal, the 
result of which petition was that Jetha 
Mal was adjudicated insolvent and the 
Court Nazir was appointed Receiver. 

About the 19th of Joly 1915, the 
appellant applied to the Insolvency Court 
for the attachment of the property now 
in dispute as being the property of the 
insolvent. Whether he had any right to do 
so unless the Receiver had declined to 
interfere is immaterial, but the Insolvency 
Court made an order on the 23rd of 
August 1915 that the Receiver should 
attach the property, and on the 6th and 
7th of September .following it was duly 
attached. We think, however, that unless 
the Receiver has refused to move and so 
given a decision by which each of the 
general body of creditors has been 
aggrieved, there is no provision in the 
Act which enables a creditor to make 
such an application to the Insolvency 
Court, and that his proper course is to 
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apply to the Receiver to set him in 


motign. If the Receiver declines to move, 
then the creditor can apply to the Court 
under section 22 against the act or decision 
of the Receiver. On the llth of Septem- 
ber 1915 an application was made out of 
which the present appeal arises. It was 
- made by two persons, Shib Charan Dass 
and Har Charan Dass, a minor by his 
next friend, sons ‘of the insolvent. It 
was called an objection and was in form 
‘an objection to the attachment and was a 
claim by these two persons, who were not 
creditors and who were, therefore, strangers 
to the insolvency, that the property was 
theirs and not. the property of the 
insolvent. That was clearly an application 
allowed by section 22. By the applicaticn 


the Receiver was made a party to it, 
That was right and indeed necessary, 
The Court ought to insist upon the 


Receiver being made a party . to 
proceedings under section 22. f 

The petitioning creditor, the present 
appellant, was also made a party. That 
was clearly wrong. From the moment of 
attachment and the appointment of a 
Receiver the property cf the insolvent 
rests in the Receiver. All questions which 
would otherwise arise between the insolvent 
and a person who is either a creditor or 
a stranger to the insolvency, must be 
decided between such 
Receiver as representing the estate. 


Creditors have a right to prove, for 
` their own claims, a right to supply the, 
Receiver with information relating to 
claims which the insolvent’s estate may 
have against other persons; and they have 
a right to bring the Receiver’s conduct and 
decisions before the Court if he declines to act 
or neglects his duties, but they have no 
legal interest in the insolvent’s estate and 
no title to represent it. If they want the 
Receiver to litigate the question, they. can 
supply him with funds or indemnify him 
against the costs in the event of failure, 
if he is unable to proceed for want of 
funds, but it would be contrary to the 
whole scheme of the Insolvency Act if any 
one out of a large number of creditors 
was at liberty to start all kinds of ques- 
tions and set the law in motion independ- 
ently -of the Receiver. The proper course, 


any 
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if a ereditor is desirous of starting the 
Receiver and securing a decision in his favour, 
is to attend the Court to watch the pro- 
ceedings or obtain the permission of the 
Court to intervene as an amicus curi, 

‘In this case we note that the present 
appellant was not only made a party, but 
the applicant or‘ objector, as he called 
himself, asked for costs against him. His 
attendance, therefore, to resist any order for 
costs being made against him, was necessary 
and proper and the Oourt ought to have 
dealt with him on that footing and dismiss- 
ed him from the application giving him 
his costs. The Court passed a decree partly 
in favour of the two applicants. From that 
decision the present appeal is brought not 
by the Receiver but by the petitioning 
creditor. We are of opinion that such a 
person has no right of appeal at all. If 
he was not a proper party to the applica- 
tion, he clearly could not appeal except, of 
course, in the event of an order for costs 
being made against him which ought not 
to have been made. He is not a “person 
aggrieved” under section 46. He has no 
interest of his own in the property in 
dispute which, if it belonged to the insol- 
vent, is vested in the Receiver. This 
question is well settled by the decisions 
in England. In Sidebotham, Ez parte 
Sidebrtham, In re (1) Lord Justice James 
giving judgment in the Court of Appeal 
in a case which is precisely in point 
laid down the law as follows: “Itis said 
that any person aggrieved by any order 
of the Court is entitled to appeal. But the 
words ‘person aggrieved’ do not really 
mean a man who is disappointed of a benefit 
which he might have received if some other 
order had been made. A ‘person aggrieved’ 
must be a man who has suffered a legal 
grievance, a man against whom a decision 
has been pronounced which has wrongfully 
deprived him of something, or wrongfully 
refused him something, or wrongfully affected 
his title to something’. This observation 
applies precisely to the position of the 
present appellant. Again, “if there has been 
any misfeasance on the part of tbe trustee, 
the bankrupt or any creditor has a right - 
under section 20 to apply to the Court’, 


The person who made such an application 
(1) (1880) 14 Ch, D. 458; 49 L. J. Bk, 41; 42 L. T, 
783; 28 W. R. 715. 
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would be in the position of a litigant and 
would have a right of appeal from any 
order which the Court might make. That 
applies precisely to the position of a creditor 
who under section 22 complains against an 
act of the Receiver. Reliance was sought to 
be placed upon a decision of my brother 
Piggott and myself in Balli v, Nand Lal 
(2). In that case leave was necessary and 
had not been obtained. We looked into the 


merits and declined to grant leave.. The 
question now before us did not arise. Fur- 
thermore in that case no Receiver had 


been appointed. It is perhaps as well to 
point out that where no Receiver has been 
appointed and the Judgeisacting as Receiver 
under the provisions of the Act, the better 
course in such a case where’ a dispute 
arises is for the Judge to make an order 
appointing. a particular creditor to represent 
the interests of the general body of creditors. 
There is nothing in the Act providing for 
such a case, .but it is obvious that the 
general body of creditors have to be represent- 


ed and it is.difficult to say how the Judge, 


who has to determine the dispute, can do it 
himself. 

In Ketokey Churan Banerjee v, Sreemutty 
Sarat Kumari Dabee (3) there is a dictum of 
Mookerjee, J., apparently in favour of the 
appellant.. We say apparently, because if 
the learned. Judge meant to refer to a 
person who had already made a proper 
application or had been properly brought 
before the Court, we agree with him 
and. the English authorities cited by him 
bear out that proposition but they have 
no bearing upon the case before us. The 
appeal in that case was an appeal against 
the decision of the Official Assignee or 
Receiver. 


‘An attempt was made before us to 
justify the position of the appellant here 
as being that of -“a person aggrieved by 
any act or decision of the Receiver”. He 
clearly was nothing of the kind. The 
attachment had been ordered by the Court 
‘and the Receiver had carried ont the 
order. The applicants alleged themselves 
to-be aggrieved by that and the present 
appellant supported the act of the Receiver. 


(2) 38-Ind. Cas. 773. 
(8) 37 Ind. Cas. 71; 20 ©, W. N. 995. 


[1917 


If the Receiver fails to appeal when he 
ought, a creditor may clearly apply to the 
Court under section 22, but the appeal. 
if brought by the order of the Court 
must be an appeal by the Receiver. 

There are strong reasons upon grounds 
of public policy for maintaining this view, 
even if the Act were not clear upon the 
point. To hold otherwise would enable 
any creditor to harass and delay the winding- 
up by frivolous and irresponsible appeals, 
and would enable the insolvent by schedul- 
ing a fictitious creditor with a trivial claim, 
which had no real existence, to provide 


‘himself with a tame litigant who could 


raise questions and get them decided | 
adversely to the general body of creditors. - 
Decisions in such matters must be passed 
against somebody representing the estate 
and must be such ag will bind the estate 
in law. J 

Fortunately no harm can be -done by 
dismissing this appeal upon this purely 
technical but important question. The 
applicants have appealed in another: appeal 
against the order on the merits which was 
passed in their fayour, That appeal has 
been returned to the Insolvency Court for 
re-hearing and we haye pointed out to the 
Insolvency Court that the Receiver is a 
necessary party to the litigation, which af, 
the re-hearing can be determined on the 
merits in favour of either one party or, 
the other. 

We, therefore, dismiss the appeal with 
costs. 

Stuart, J.—I concur. 

Appeal dismissed, - 
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—~Civil. Procedure Code (Act V of 1908), 5. 70, O. XXI, 
“am 62, 683—Rules framed under s. 70, r. 83—Eaecution 
—-Objegtions to sale of property—Court, power of, to 
amend application — Date of application—Construction 
of document— Decree, interpretation of—Res judicata— 
Burden of proof—Costs—Mortgagor and mortgagee. 
Objections were taken tothe sale of proprietary 
rights in certain plots in execution of a decree, on the 
ground that the judgment-debtor had no proprietary 
title to the plots but simply a right to collect and 
appropriate their revenue. The Court took action 
under rule 8 framed by the U. P. Government under 
section 70, Civil Procedure Code, and notified in 


Notification No, — oe , dated 7th October 1911, 
and referred to in paragraph 181 of the Oudh Civil 
Digest, Volume I. It considered the objections, with- 
out waiting for the result of a petition taking certain 
objections to the sale that appeared to have in the 
meantime been sent by one of the. objectors to the 
Local Government, and found thatthe objections 
were sound and amended the decree-holder’s 
application so as to confine it to the sale of the right 
to receive revenue and to -omit all reference to fall 
proprietary title: 


Held, (1) that the Court was right in not waiting ` 


for the result of the petition sent to the Local 
Government; [p. 81, col. 2.] 

(2) that the Court had authority to amend the 
application under the provisions of the above- 
mentioned rule 8; {p. 81, col. 2.] 

(3) that the date of the application must be taken 
to be the one on whichit had been originally 
presented tothe Court, and not the one on which 
the Court subsequently amended it, inasmuch as 
there was no new application, but simply an applica- 
tion made for the whole was reduced to an application 
for a part. [p. 82, col. 2.] 


A mortgagee got a decree on the basis of a, 


mortgage-deed which described the mortgaged 
property as a “rent-free jagir” in a village. It 
appeared that the mortgagor held a settlement 
decree in his favour, which did not clearly describe 
his rights in the village. But the entries in the 
revenue papers showed that these rights were 
confined to the assignment of land revenue, so that 
he obtained: no land in the village except the 
right to collect a portion of the land revenue from 
the zamindars: 

Held, thatthe mortgagor must be taken to have 
mortgaged all the rights that he possessed under the 
settlement decree, and that, therefore, the right to 
receive land revenue, although not mentioned in the 
deed as having been mortgaged, was affected by 
the decree obtained by the mortgagee. [p. 81, col. 2; 
p. 82, col. 1.] 

The subsequent mortgagees got a decree for sale 
of the mortgaged property against the mortgagor 
alone. Later on the prior mortgagee obtained a 
similar decree against both the mortgagor and the 
subsequent mortgagee. In execntion of the former 
decree the prior mortgagee applied under section 
282, Civil Procedure Code, (1882), [= Order XXI, 
rule 62, Civil Procedure Code (1908) for a declaration 
of his mortgage encumbrance. The Court dismissed 
the application, holding that the prior mortgage and 
the decree obtained on its basis did not relate 
to the same property as was covered by the sub- 
sequent mortgage: 
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Held, that the above finding thatthe prior and 
the subsequent mortgages did not include one and 
the same property, did not operate as res judicata 
between the prior andthe subsequent mortgagces, 
inasmuch asthe point was not one that could be 
decided junder the provisions of section 282, Civil 
Procedure Code (1882) [= Order XXI, rule 62, Civil 
Procedure Code (1908) ]; and that, therefore, the prior 
mortgagee was under no disability under the 
provisions of section 288, Civil Procedure Code 
(1882), [= Order XX], rule 63, Civil Procedure Code, 
(1908) }. [p. 82, col. 1 T 


The burden of proving that a purchate of the 
subsequent mortgagee’s rights under a decree obtained 
by him against the mortgagor alone, was made prior 
toa Jater decree obtained by the prior mortgagee 
against both the mortgagor and the subsequent 
mortgagees, lies on the purchaser asserting that he 
is not bound by the latter decree. [p. 82, col. 1.] 

An objector who impugns the decree-holder’s 
title to the whole property cannot, in case his 
objections are disallowed, avoid payment of full costs 
incurred by the decree-holder, on the ground that 
he claimed only half the property. [p. 83, col. 1.] 


Appeal against the order of the Sub- 
ordinate Judge, Lucknow, dated tke 7th 
September 1914. 


Pandits Manmohan Nath Chak and Jag- 
mohan Nath Ohak, for the Appellant. 


Pandit Gokaran Nath Misra and Babu 
Jiban Krishna Banerjt, for the Respondents, 


JUDGMENT.—On the 16th February 
1864 a. decree waa passed by the Settle- 
ment Officer of Lucknow with reference to 
the village of Gaurbhit in the Lucknow 
District. The Settlement Officer decided 
that two persons Pitam Singh “and. Nihal 
Chand were proprietors of the village and 
that they held their proprietary title 
subject to the rights of a certain Anis- 
ud-daula, jagirdar, over an area of 216 


bighas odd out of the whole village area. 
The decision ends with the words, I 
therefore decree proprietary title in 


Gaurbhit to Pitam Singh Mulhans and 
Nihal Chand Kaet, the lambardars of 1858 
A. D., subject to the lien of over- 
proprietary title of Anis-ud-daula jogirdar 
as by the terms of the sanad for the 
portion measured -to her (sic) as jagir.” 
The settlement for decree does not clearly 
describe the rights of Anis-ud:daula, but 
the revenue papers on thé record of this 
case show that these rights were confined 
to the assignment of land-revenue with 


regard to this particular area. Anis-ud- 
daula obtained no land in the village 
Gaurbhit. He obtained the right to 
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collect a portion of the land revenue from 
the zamindars. He died and was succeeded 
by his son Mirza Muhammad Husain who 
resided in Calcutta. On the 7th July 
1596 Muhammad Husain executed a deed 
of mortgage in favour of Amar Chand 
Pal. This mortgage secured amongst other 
properties the property in Gaurbhit, the 
words of the mortgage being, “and also 
all that rent-free jagir in Lucknow, tahsil 


Lucknow, hana Lucknow, registration 
District Lucknow, containing villages 
seee te aUTDbhib. ana 

We interpret this portion of the deed 


to mean that Muhammad Husain mort- 
gaged thereby all the rights that he 
possessed under the Settlement Court decree 
of 16th February 1864 On the 20th 
March 1897, Muhammad Husain executed 
a deed of mortgage infavour of Khurshed 
Laka Begam and Husaini Begam, by 
which he secured amongst other property 
“wa nankar jagir mauza Gaurbhit.’ We 
interpret this portion of the deed to mean 
that he again mortgaged the whole of the 
` rights that he possessed in the village of 
Gaurbhit under the Settlement Court 
decree dated 16th February 1864. On 
the 23rd August 1899, Khurshed Laka 
Begam and Husaini Begam brought a suit 
on the foot of the deed of mortgage 
dated 30th March 1897 in the Court of 
the Subordinate Judge of Lucknow. They 
first joiied Amar Chand Pal as a 
party to the suit, but subsequently with- 
drew his name from the array of parties 
on the ground that he had given up all 
his rights under the deed of the 7th July 
1896 and obtained a simple money-decres 
jn lien thereof. -Amar Chand Pal was not 
a party to the suit. There is no evidence 
on the record to show whether he did or 
did not bring a suit for a simple money- 
decree’ on the cause of action created by 
the- mortgage of 7th July 1896. Khurshed 
Laka Begam and Husaini Begam obtained 
a cecree on the foot of the mortgage of 
80th March 1897 in this suit on the 19th 
of February 1900. On the 22nd April 
1901 Amar Chtnd Pal brought a suit on 
the foot of the deed of mortgage dated 
7th July 1896 in the Court of the Sub- 
ordinate Judge of Alipur. That mortgage 
affected property in the city of Calcutta in 


[1917 
addition to property in Oudh. In this 
suit he joined as defendants Muhammad 


Husain, Musammat Khurshed Laka Pegam 
and Musammat Husaini Begam and obtained 
a decree on the 25th February 1$02, 


We may here dispose of one point raised 
in the appeal as to whether the present 
appellant’s predecessor-in-interest was or 
was not a party to this suit. 


Khurshed Laka Begam sold her rights 
under the decree of 19th February 1900 
to Muhammad Bahadur, who is now 
represented by Syed Sarfaraz Husain the 
appellant. But there is nothing to show 
that Khurshed Laka Begam transferred her 
rights to Muhammad Bahadur before the 
25th of February 1902, The assignment 
by Khurshed Laka Begam to Muhammad 
Bahadur is first mentioned in an application 
dated May 1902 in the file of the execu- 
tion of the. desree of the 19th February 
1900. When execution was taken out of 
the decree of 19th February 1900, Amar 
Chand Pal applied to have notice of his 
rights under the mortgage of 7th July 
1896 declared. Objection was taken and 
the following decision was arrived at on 
the 5th March 1903:— 


a Husaini Bagam 
Amar Chand Pal vs, ( and 
Khurshed Laka 
Begam. 
“ Application under section 282, 
“ Oivil Procedure Code. 


“ Musammat Khurshed Laka Begam and 
Husaini Begam hold a decree here on 
Muhammad Husain; in execution -thereof 
the assignee of Musammat Khurshed Laka 
Begam has put to sale the cash nankar or 
the annuities which the judgment-debtor 
receives from certain persons. The objector 
holdsa mortgage decree dated 25th February 
1902 against the same judgment-debtor 
and Musammat Kburshed Laka Begam and 
Husaini Begam, and applies here for the 
declaration of his mortgage encumbrance. 
Mirza Muhammad Bahadur’ assignee of 
Musammat Khurshed Laka Begam objects, 

“ Tssues— 

“1, Has the applicant mortgage encum- 
brance on the property which has been put 
to sale here (sre) ? 
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“9. Is Mirza Muhammad Bahadur bound 
by the decree of 25th February 1902 ob- 
taine® against Khurshed Laka Begam ? 

“The objector’s mortgage-deed and his 
decree of 25th February 1902 show that 
the rent-free jagir comprising Gaurbhit and 
other villages is mortgaged to him, not 
the mankar or cash allowance which the 
judement-debtor receives from certain per- 
sons and which have been put to sale here 
(Exhibits Nos. 1 and 3 of theobjector). There- 
fore I find Issue No. 1 in the negative. Issue 
No. 2 requires no finding. The objector’s ap- 
plication is dismissed with costs. 


“(Sd.) Suras NARAIN BAHADUR, 


sc 
SUBORDINATH JUDGE. . 


“5th March 1906.” 


According to our finding to the effect 
that exactly the same property was mort- 
gaged in the mortgages of 7th July 1896 and 
30th March 1897 this decision is erroneous. 
We shall subsequently consider whether 
it operates to make the point ves judi- 
cata. I£ it does so operate, it will bo 
immaterial whether if is erroneous or not. 
On the 28th June 1904, in execution of the 
decree of 19th February 1900, Muhammad 
Bahadur and Husaini Begam bought Muham- 
mad Husain's interest. The sale was 
confirmed on 2Ist September 1904 and a 
certificate was issued on 27th January 
1995. 


Amar Chand Pal applied on 2lst July 
1913 for the sale of certain specified plots 
ofan aggregate area of 281 bighas odd in 
Gaurbhit and other property not now in 
dispute in execution of the decree of 23th 
February 1802. The Civil Court, by a 
rubkar dated 2lst October 1913, dirested 
the Deputy Commissioner to sell the property 
and the Deputy Commissioner issued ‘a 
notice for the sale of the plots in question. 
The zamindars apparently objected in the 
Civil Court that property was being 
bronght to sale which did not belong to 
` the judgment-debtor, as he possessed an 
assignment of revenue and no proprietary 
title. Under the rules made by a Notifica- 


P 188 
tien No. TEL, dated 7th October 1911, 


under section 70 of Act V of 1908, to which 

reference is made in paragraph 181 of the 

Oudh Civil Digest, Volume I, the Subordinate 
6 
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Judge considered this objection under the 
authority of the third rule. The pressni 
appellant appsars to have sent a petition 
to the Lieutenant-Governor through ths 
Deputy Commissioner taking cortain objec- 
tions to the sale. We are not concerned 
with that petition. The Sabordinate Judge 
with the consent of all parties considered 
the objections, and by a Court order amanded 
the application so as to confine it to tha sale 
of the right to receive revenue and to omit 
all reference to full proprietary title. Jt 
was then for the Deputy Commissioner to 
sell the right to recaiva the revenue, bat 
objections were taken to the sale of that 
right. These objections were detarminad 
by Pandit Suraj Narain  Bahadu, Sab- 
ordinate Judge, on the 7th Saptembar 1914. 
He dismissed them and divrasted tha salsa 
to proceed., The prasent appaal is preferred 
against the dismissal of those objeztions. 

We proceed to take up the grounds of 
appeal in order. The first ground of 
appeal questions the right of the Subordinate 
Judge to take up the matter in view of tha 
petition to the Lieutenant-Governor. It is 
suggested that as a petition had been filed to 
the Lieutenant- Governor it was only open b) 
the Subordinate Judge to stop the sale. This 
plea is untenable. The matter was entirely 
for the Subordinate Judge to settle, anl 
the circumstance that a petition had besn 
sent to the Lientenant-Governor could have 
no effect of any kind. 


The second point taken is that, inasmuch 
as the application for execution was for 
the sale of certain plots of land, it was 
not open tə the Subordinate Judga to 
amend the application so as ba mike it 
refer to the sale of tha rigut tə rəsəivə 
the revenus. As has alraady baan nofed, 
the learned Sabordinate Jadge hai authority 
to amend the application under tha pro- 
visions of the third rule of the rules con- 
tained in tha Government Notifization: of 
1911, 

The third ground is to the effect that 
the right tə razeiva Governmant re- 
venue was not mortgazal by the morbgage 
cf 17th July 1895, and that that right 
is not affected by tha desraa of the 25th 
of February 1902. We hava alraviy desid- 
ed that the rights po3ss33ed by Mahammal 
Haszin in Gaurdbit undar tha sattlemant 
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decree of 16th February 1864 were mort- 
gaged by the mortgage of 7th July 1896 
and were covered by the decree of 25th 
February 1902. 


The fourth ground raises the plea that 
the decision of the Subordinate Judge of 
5th March 1903 prevents Amar Chand Pal 
now suggesting that the right to receive 
land revenue can be sold in execution of 
his decree, as that point was decided against 
him in the decision of 1903 ‘and cannot 
be re-opened as the matter is res judicata 
between parties. It will be noted that 
the application in question was, as stated 
in the decision, an application under section 
282 of Act XIV of 1882, the Code of Civil 
Procedure, which was then in force. The 
procedure under that section refers to the sale 
of property attached and contemplates a claim 
made by a person holding a mortgage or 
having a lien upon attached property to set 
aside the attachment or to have the mortgage 
or lien declared with respect to it. That 
section does not provide for the determina- 
tion of the point as to whether property 
crdered to be sold in execution of a 
mortgage decree is subject to a decree 
obtained on a prior mortgage. It 
would not have been possible 
under that section to determine whether 
the right of the decree-holders under the 
decree of the 19th Febraary 1900 was 
merely a right of puisne mortgagees to re- 
deem a prior mortgage or something greater, 
Such an order could not operate to set 
aside the decree of the 25th February 
1902 or to deprive Amar Chand Pal of 
his lien. Amar Chand Pal was not a 
party to the proceedings that terminated 
in the decree of 19th February 1900. 
Bat Khurshed Laka Begam and Husaini 
Begam were parties to the proceedings 
that terminated in the decree of 25th 
February 1902. This order does not operate 
to make the point res judicata. 


The fifth point taken is that the sale to 
Muhammad Bahadur and Husaini Begam 
of Muhammad Husain’s interest, which took 
place on the 28th June 1904, prevents the 
present objection being filed. This point 
was not argued and we decide against the 
plea. We do not see how the fact that 
this sale took place can affect the rights of 
Amar Chand Pal, 
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The sizth point proceeds on the as- 
sumption that Muhammad Bahadug was 
not a party to the decree of 25th Feb- 
ruary 1902. As we have already found, 
Khurshed Laka Begam was a party to 
that decree and there is nothing to show 
that Khurshed Laka Begam had assigned 
her rights under the decree of 19th Feb- 
ruary 1900 to Muhammad Bahadur until a 
date subsequent to 25th February 1902. 
It was for the appellant to prove the date of 
the assignment, and he has not proved 
that it was prior to the 2ith of Feb- 
ruary 1902. We, therefore, decide this 
point against the appellant. 

The seventh point is that the applica- 
tion of Amar Chand Pal is barred by 
limitation. It is urged that it is barred 
by ‘limitation under the provisions of sec- 
tion 283 of Act XLV of 1882, because 
Amar Chand Pal did not bring a suit within 
one year of the Sth March 1903. But 
we have already decided that the decision 
does not bind Amar Chand Pal. The point 
in dispute was not a point that could be 
decided under the provisions of section 282. 
Thus Amar Chand Pal was under no 
disability under the provisions of section 
283. Thera is, however, another point 
raised. The decree was dated the 25th 
February 1902, and this application for 
execution was made on the 16th July 1913. 
The application was within limitation. 
But the learned Counsel for the appellant 
argues that that application is not now 
being executed but that another application, 
which he urges was dated the 27th August ` 
1914, is the application under execution. 
We find, however, that the application is 
one and the same. On the 16th Joly 1913 
Amar Chand Pal made au application for the 
sale of full proprietary rights of revenue-free 
land. On the 27th August 1914 the Sub- 
ordinate Judge, under the authority which he 
possessed, reduced the sale to a sale of a por- 
tion of the rightsin the land. He did not 
alter the application of the 16th July 1913 
to make it refer to a different subject- 
matter but he abstracted a portion of the 
subject-matter, directed the sale of that and 
refused to allow the sale of the. remainder, 
There was no new application. The applica- 
tion made for the whole was reduced to 
an application for a part. Thus the applica- 
tion is not barred by limitation, 
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The eighih ground takes a point that 
Aman Chand Pal had obtained a simple 
money-decree on the basis of his mortgage 
of 7th July 1896, that in those cir- 
cumstances he was rightly excluded as a 
party from tke suit brought on 23rd 
Auguat 1899, and that he had no right 
to obtain a subsequent decree on the foot 
‘of the mortgage. There is no evidence as 
to his having obtained a simple money- 
decree. It was for the appellant to pro- 
duce evidence on this point. 
done so, We, wêrak, find that he fails on 
this point also. 

The ninth ground taken is that, as the 
appellant only claims half the property, he 
should not be made to pay the fees cn 
the total value of the right to receive 
land revenue. We find that although he 
claims half he has impugned Amar Chand 
Pal’s title to the whole, and that, therefore, the 


learned Subordinate Judge has rightly fixed: 


This concludes all 
the memorandum of 


the amount of costs. 
the points taken in 
appeal. 


We dismiss this appeal. The appellant 
will pay his own costs and those of Babu 
Amar Chand Pal, 


` Appeal dismissed. 


MADRAS, HIGH COURT. 
Seconp Crvin Arrear No. 1488 or 1914, 
July 14, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
RAYARATH PARKUM KURUMAN 
’ KANDIYAL KOMBILAN AMMOTTI— 
Derenpant No. 1— APPELLANT 
VETSUS 
KOTTEKULATH KUNHI SANKARAN 
ADIODI—-PLAINTIEF— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 110, 116— 
Rent, suit for—Kanom, ewpiry of—Acerual of rent after 
expiry—Limitation. ` 

A suit for renton the expiry of a kanom is 
governed by Article 116 and not by Article 110 of 
the Limitation Act. A kanom tenure involving 
the taking of an account for the whole period of the 

` kanomdar’s occupation is not subject to the legal 

incidents of a lease in this respect. 

Seydarakath Kakkachi v. Valiarath Muhamad Kutti, 
6 Ind. Cas. 754; wi M, W. N. 186, distinguished. 


He -has not. 


_ argued only on the plea of limitation. 
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Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit No. 658 of 1611, 
preferred against that of tho Court of 
the District Mansif, Badagara, in Original 
Suit No. 369 of 1911. 

FACTS.—The plaintiff, as the assignee from 
the jenmi, brought the present suit for the 
recovery of arrears of michavaram due under 
a kanom document executed by the defendant. 
The defendant pleaded that a.claim for 
arrears of michavaram for more than three 
years was barred by limitation under Article 
140 of the Limitation Act, the kanom having 
expired more than three years before suit. 
Both the lower Courts disallowed the plea, 
on the ground that a kanom wasa mortgage 
and the relationship of mortgagor and mort- 
gagee continued till redemption. In that 
view: both the lower Courts held that the 
michavaram was due under the registered 
kanom deed and that Article 116 of Schedule 
I of the Limitation Act applied to the 
case. As the plaintiff claimed arrears for 
only about 53 years the plaintiff's sait was 
decreed in full. 

The decree of the Primary Court being 
confirmed on appeal, the Ist defendant ap- 
pealed to the High Court. 

Mr. C. Madhavan Nair, for the Appellant. 

Mr. A. S. Venku Iyer, for the Respondent. 

JUDGMENT.—The second appeal is 
It is 
urged with reference to Seydarakath Kak 
kachi v. Valéarath Muhamad Kutti (1) that 
Article 110, not Article 116, of the Limitation 
Act is applicable. In that case, however, the 
question was of a tenant holding over after 
the expiration of an ordinary lease. Here 
it isof a kanomdar; and the kanom tenure, 
involving the taking of an ascount for the 
whole period of the kanomdar’s occupation, is 
not, in our opinion, subject to the legal inci- 
dents of a lease in this respect, 

The second appeal is dismissed’ with 
costs. 

Appeal dismissed. 


V. R. P. | 
(1) 6 Ind. Cas. 754; (1910) M. W. N. 186. 
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OUDH JUDICIAL COMMISSIONER’ S 
: COURT) 
Orvin MISCELLANEOUS ApPsAL No. 39 or 1935. 
March 24, 1916. 

Present:—Mr. Lindsay, J.C. 
Musammat PIYARL AND ANoTaER— 
DesrenDants—APPELLANTS 
VETSUS 
Rant JAGANNATH KUAR— PLAINTIFF, 
Mir EHSAN ALI— DEFENDANT— 

. RESPONDENTS, 

Oudh Rent Act (XXII of 1886), s. 108(5)—Jurisdiction 
of Civil 
against mukhtar—Rent of shops-—-Bazar dues—Limi- 
tation— Civil Procedure Code (Act V of 1908), O. VTE, 
rr. 14, 18, O. KILI, r. 1, O. XLITI—Documentury ervi- 
dence, permission to file at late stage, application for— 
Court, duty of—Appeal against order refusing docu- 
mentary evidence, whether maintainable. 

A suit by a landlord against his agent (ziladar and 
mukhtar) for the recovery principally of money 
collected as rent of shops, and of price of certain 
grain realised as bazar dues, lies in a Civil and not 
in a Rent Court, inasmuch as it does not fall within 
the purview of section 108 (5) of the Oudh Rent 
Act, and consequently it is not subject to the period 
of limitation prescribed by the said Act. [p. 85, col. 1.] 

Dhara Singh v. Seth Jai Dayal, 6 O. C. 104, dis- 
tinguished from. 

Where a party to a suit applies on the first hearing 
for permission to file certain documentary cvidence 
at a subsequent stage, the Court ought to decide the 
application at once. [p. 85, col. 2.] 


Obiter dictum—Order XLIII, Civil Procedure 
Code, does not contemplate the filing of any appeal 
against an order refusing or accepting documentary 
evidence which has been tendered. [p. 85, col. 1.] 


Appeal from the decree of the Officiating 
Subordinate Judge, Rae Bareli, dated the 14th 
June 1915, reversing the order of the Munsif, 
Rae Bareli, dated the Sth February 1915. 


Mr. Mohammad Wasim holding brief of 
Mirza Sami Ullah Beg, for the Appellants. 


Babu Kismat Rat Jagdhari, for Respondent _ 


No. 1. 


JUDGMENT.—This appeal has arisen 
out of a suit brought by the plaintiff- 
respondent Rani Jagannath Kuar against 
three defendants Mir Ebsan Ali, Musammai 
Piyari and Abdul Ali Khan. The first 
defendant is the son of cne Enayet Ali 
deceased. while the second defendant is 
Enayet Ali’s widow. It was alleged inthe 
plaint that Mir Enayet Ali had been employ- 
ed by the plaintiff rand as a ziladar and 
mukhtar and it was stated in the first 
paragraph of the plaint that besides collect- 
ing rents of tenants of the estate, he used 
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also to collect on behalf of the plaintiff 
the rent of certain shops and also of gprtain 
bazar dues in respect of a bazar named 
Harbansganj. It was alleged in the second 
paragraph of the plaint that by reason of 
Mir Enayet Ali not having deposited certain 
sums which he had collected on the plain- 
tiff’s behalf, be was placed under suspen- 
sion on the 26th of September 1913. Enayet 
Ali died on the 25th of November 1913 
and the present suit was brought against 
the defendants to recover a sum of 
Rs. 639 odd, which was alleged to be due by 
Enayet Ali on account of money received 
by him on behalf of the plaintiff. The 
first and second defendants were impleaded 
as the legal representatives of Enayet Ali. 
The third defendant Abdul Ali Khan was 
impleaded as Enayet Ali’s surety, he having 
executed a surety bond in favour of the 
plaintiff for the due discharge of his duties 
by Enayet Ali. Various pleas -were raised 
by way of defence; one of them was to 
the effect that the suit did not lie in the 
Civil Court. The Court of first instance 
overruled this plea and held that the suit 
was entertainable in a Civi) Court, inasmuch 
as it was a suit against the legal representa- 
tives of Mir Enayet Ali and could not, 
therefore, be treated as a suit under section 
108, clause 5, of the Oudh Rent Act. A plea 
of limitation which was also raised by the 
defendants was accepted by the Court of 
first instance. The Munsif beld, on the 
strength of a ruling of this Court reported 
as Dhara Singh v Seth Jat Dayal (1), that 
although the suit was entertainablein the 
Civil Court the period of limitation pres- 
cribed by the Rent Act applied. The 
suit was dismissed accordingly. On appeal 
the Subordinate Judge bas overruled the 
decision of the Court of first instance and 
remanded the suit for disposal on the merits 
under the provisions of Order XLI, rule 23, 
of the Code of Civil Procedure. 

The defendants appeal to this Court and 
the first two points raised in the memorandum 
of appeal relate to the issues of limitation 
and jurisdiction. With regard to the plea 
of jurisdiction I am satisfied that the de- 
cision of the lower Appellate Court is correct. 
The suit as it was framed was nota suit 


. (1) 60.6, 104, 
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within the purview of section 108, clause 
5, ofdéhe Oudh Rent Act. That clause relates 
to suits against an agent ‘employed in the 
management of land or collection of revenue 
or rent for money received or accounts 
kept by the agent in the course of his 
employment as aforesaid. A reference to 
the items contained in the account which 
is attached to the plaint, shows that the 
sum which was olaimed in this suit was 
made up principally of two items, namaly, 
. Rs, 450 alleged to-have bsen collected as 
rent of shops and Rs. 378 odd being the 
price of certain grain which had been realised 
by Enayet Ali as bazar dues. A claim 
of this nature was not entertainable in 
the Rent Court and was rightly brought 
in the Civil Court. Then as to the question 
of limitation it appears. to me also that 
the decision of the Court below is correct 
and that the ruling in Dhara Singh v. Seth 
Jai Dayal (1), upon which reliance was 
placed by the Court of first instance, does 
not apply. If, as 1 hold, the suit was 
one which was not at any time entertain- 
able in a Rent Court, ib follows that no 
special period of limitation prescribed in 
the Oudh Rent Act could apply so as to 
bar the entertainment of the suit by a Civil 
Court. The only other point whish has 
been raised in appeal here is with reference 
to a certain order passed by the lower 
Appellate Court in the matter of the pro- 
duction of certain documentary evidence. 
{ am inolined to doubt whether any appeal 
is open to the appellants with regard to this 
matter. This is an appeal against an order 
passed under Order XLI, rule 23, and Order 
XLIII does not appear to contemplate the 
filing of any appeal against an order refasing 
or accepting documentary evidence which 
has been tendered. However, assuming that 
an appeal is competént with regard to this 
matter, I think the order of the lower 
Court should be maintained. It seems that 
the case came up in the Court of the Munsif 
for the first hearing on the 18th of Decembar 
1314. Up to that time the plaintiff had 
not. produced any documentary evidence, 
except a surety bond which had been execut- 
ed by the third defendant. On the 18th 
of December issues were framed. and the 
case was fixed’ for the 27th of January for 
the reception of evidence. On this latter 
date dn application which the plaintiff had 
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presented at the previous hearing, that is 
to say on the 18th of December 1914, was 
taken up and considered by the Munsif. 
The’ application of the 18th of December 
1914 was to the effect that as the third 
defendant had totally denied the accounts 
asset ont in the plaint and as it was 
necessary to -produce certain registers, 
account books and recaiptsin order to prove 
the accounts and as the plaintiffs mukhtar 
had been on tour and had not baen able to 
get these dosuments from the head-quarter 
office and further as no list of the docu- 
ments had been prepared, a date might be 
fixed to allow the filing of the documentary 
evidence. When this petition was presented 
on the 1Sth of Decembar the Munsif passed 
no order regarding it. The only endorae- 
ment on the ‘application is that it is to 
remain with the record. When the case 
came up for hearing again on the 27th of 
January 1915, an affidavit was put in on 
behalf of the plaintiff asking for leave to put 
in documentary evidence on that day. The 
ground set out in the affidavit was that the 
first defendant had led the plaintiff’s agent 
to believe that he would confess judgment 
and that afterwards it had becomes apparent 
that the first defendant was denying the 
claim. The Munsif referred to the provisions 
of Order VII, rules 14 and 18, and also to ° 
the provisions of Order XIII, rule 1, and 
refused to allow the documents to ba put 
in. The Sabordinate Judge thought, and 
in my opinion, rightly, that the order of the 
Maunsif could not ba supported. It was the 
business of the Munsif to decide on the 18th 
of December 1914 what was to be done with 
reference to the application made by the 
plaintiff for the reception of documentary 
evidence. The 18th of December being the 
first date fixed for hearing it is possible, as 
the learned Subordinate Judge observe3, 


` that the plaintiff might have on that date 


been able to put in certain documentary 
evidence which he would have had a 
right to put in under the provisions of 
Order XIII, rule 1. No doubt the action 
of the plaintiff in the matter of patting 
forward this dosumentary evidence was 
irregular and not in strict accordance with 
the provisions of the Code; at the same 
time it would, I think, for the reasons just 
given, be unfair to the plaintiff to uphold 
the order of the first Court refusing to 
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receive the evidence, thatorder having been 
passed long after the first hearing of the 
case, although there was before the Munsif 
an application at the first hearing in this 
connection which itwas his duty to decide 
then. I may also remark with reference to 
one of the reasons given by the Munsif for 
the rejection of the plaintiff's documents 


that it does not appear to have any force’ 


in it. Certain account-books were tendered 
by the plaintiff regarding which the Munsif 
has remarked that the accounts contain- 
ed inthem do not appear to have been 
regularly kept in the course of business, 
The plaintiffs reply to this is that the 
account-books were the books kept not 
by her but by her deceased agent Enayet Ali, 
against whose legal representatives and 
surety the present suit has been brought. I 
see no reason for interfering with the order 
of the Court below and, I therefore, dismiss 
this appeal with costs. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Crvm Appear No. 162 of 1915. 
June 6, 1916. Š 
Present:—Mr, Justice -Piggott and 
Mr. Justice Lindsay. 
KRHAWANI SINGH—DEFENDANT— 
APPELLANT 
z A versus” 
CHET RAM AND OTHERS— PLAINTIFFS 


— RESPONDENTS. 

Hindu Law—Alienation=— Widow, relinquishment by 
—Reversioners—Acceleration of estate, what amounts to 
—dAlienation by widow — Consent of nearest reversioner, 
effect of. 

In order to accelerate the vesting of an estate in 
-the nearest reversioner there must be complete 
Sere of the widow’s estate. [p. 87, col. 2; p. 88, 
col. 1. 

Behari Lal v. Madho Lal Ahir Gayawal, 19 C. 236; 19 
L A. 30; 6 Sar. P. C. J. 88; 9 Ind. Dec. (N. 8.) 603; Pilu 
Appa Nalwade v. Babaji. Naru Mang, 4 Ind. Cas. 584; 
34 B. 165;11 Bom. L. R. 1291 and Murudamuthu 

.. Nadan v. Srinivasa Pillai, 21 M. 128; 8 M. L. J. 69; 
7 Ind. Dee. (N. s.) 447, referred to. 

The rule that a transfer made by » Hindu widow 
with the consent of the nearest reversioner will 
take effect as against the more remote reversioneris 
applicable only to cases of transfers for consideration, 
and should not be extended to a case where a trans- 
fer has been made by way of gift. [p. 88, col. 1.] 

Bajrangi Singh v. Manokarinka Bakhsh Singh, 30 A. 
J; 3 M. L. T. 1; 12 C. W. N. 74; 9 Bom. L. R. 1348; 6 
C. L. J. 768; 5 A.L. J.J}; 25 I A. 4; 17 M. L. J. 605; 
110. 0. 78, referred to, 
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First appeal from a decree of the Second 
Additional Subordinate Jadge, Aligarh.® 


Mr. Gulzart Lal (with him Mr. Panna Lal), 
for the Appellant. 


Mr. Peary Lal Banerji (with him Mr. Braj 
Nath Vyas), for the Respondents. 


JUDGMENT.—This is the appeal of 
Khawani Singh, who was a defendant in 
a suit brought by Chet Ram and others 
for the purpose of obtaining a declaration 
that a certain document, dated 7th February 
1914 and registered on 10th February 1914, 
and which was executed by Musammat Uda 
Kuar in favour of Khawani Singh, is null 
and void and ineffectual as against them 
after the death of Musammat Uda Kuar. 
It appears froma pedigree, which is to be 
found in the first paragraph of the plaint, 
that one Mansa Ram had four sons, 
Badam Singh, Lalji, Bakhti and Khushali. 
Musammat Uda Kunar, the lady who execut- 
ed the document which forms the subject- 
matter of this suit, is the widow of Lalji. 
Khawani Singh who is the appellant in the 
present case is theson of Badam Singh, and, 
therefore, nephew of Uda Kuar’s deceased 
husband. The plaintiffs in the case are the 
descendants of Bakhti and Khushali, the 
other two sons of Mansa Ram. The case set 
out in the plaint was to the effect that 
Lalji, the husband of Musammat Uda Kuar, 
had died about thirty years before-the suit 
leaving Masammat Uda Kuar in possession 
of his estate as a Hindu widow. It was 
claimed, therefore, that having this estate 
she had no right to make the transfer of 
the property which was evidenced by the 
document referred to in the plaint. It was 
further stated in the plaint that all the 
declarations made by Musammat Uda Kuar 
in this document of transfer were untrue 
statements. It appears from the document 
itself that Musammat Uda Kuar declared 
that the property which she was purporting 
to dispose of had been joint property held 
by her deceased husband and the father 
of Khawani Singh. The plaintiffs’ case was 
that this property was the separate property 
of Lalji, which was held by his widow as 
a limited estate which a Hindu widow 
possesses. The defence raised by Khawani 
Singh was that the plaintiffs could not 
maintain the suit. In the eleventh para- 
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graph of the written statement a further 
_plea,was taken that Khawani Singh and his 
father had been living jointly with Lalji, 
husband of Musammut Uda Kuar. In the 
12th paragraph of this written statement it 
was pleaded that the property in suit had 
been bought by Lalji in his own name out of 
the joint family funds, Fourteenth paragraph 
of the same document sets out that the 
plaintiffs were not reversioners. Inthe last 
paragraph of the written statement a ground 
is taken that even if Badam Singh and Lalji 
were found to be separate in estate, the 
deed of relinquishment simply operated as 
an acceleration of the succession in fayour 
of Khawani Singh. There can be no doubt 
on the pedigree set up in the plaint that 
on the assumption that Lalji was a separate 
owner of the property in suit Khawani 
Singh is at the present time a nearer 
reversioner of Lalji than any of the plaintiffs. 

The principal matter to be considered is that 
of the interpretation of the deed of 7th 
February 1914 printed at page 1 A. 
According to the construction put upon this 
document by the Court below there was no 
transfer at all on the part of Musammat 
Uda Kuar. The learned Subordinate Judge 
came to the conclusion thatasa matter of 
fact Lalji, the husband of Musammat Uda 
Kuar, had been separate from the rest of 
his family, and this finding, we may say, is 
not contested here in appeal. He went on 
to point out that in drawing up this docu- 
ment Musammat Uda Kuar professes to be 
dealing with joint family property. She 
did not profess to deal with it as having been 
the separate estate of her deceased husband 
and so the Subordinate Judge came to the 
conclusion that the document would not 
operate as transfer of any interest in favour 
of Khawani Singh; for if the property, as 
has been declared to be in the said docu- 
ment, was joint property there could be no 
transfer of it made by this lady Uda Kuar. 
The consequence was that the Subordinate 
Judge decreed thesnit. In appeal here itis 
contended that the Court below has placed a 
wrong interpretation upon the terms of this 
document. According to the argument of 
the learned Counsel who supports the case 
for the appellant, this document amounts 
in one view to a total surrender of the 
interests of Musammat Uda Kuar in this 
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property. We must take it now for the 
purpose of disposing of the case that the 
property was in fact the separate property 
of Lalji. Unfortunately, however, for this 
argument of the appellant, we find that in 


_ this document of transfer executed by Musam- 


mat Uda Kuar a certain area consisting 


. of 21 bighas 10 biswas of land was reserved 


from the operation of the deed. Ib is not 
for us to -inquire where the property so 
reserved has since gone to. We have only 
to look to the deed as we find it on the 
record. It being found that a portion of 
the property was reserved from the operation 
of the deed, the clear inference is that 
Musammat Uda Kuar did not.surrender the 
whole of the widow's estate in favour of 
Khawant Singh. The doctrine of surrender 
has been laid down by their Lordships of 
the Privy Council in the case of Behari 
Lal v. Madho Lal Ahir Gayawal (1). It is 
true that since that case has been decided, 
the various Courts in India have taken 
different views as to what is meant by a 
particular passage in the judgment of Lord 
Morris in which he has laid down the 
principle that there must be a surrender 
of the entire estate. The Calcutta High 
Court has taken the view that the rule laid 
down by their Lordships of the Privy Council 
means nothing more than that the widow is 
bound to divest herself of all her interest 
in the particular portion of the estate which 
she is transferring. Other High Courts on 
the contrary have held that the judgment 
of the Privy Council intends to lay down 
amuch wider rule, namely, that the widow 
is bound to withdraw from the entire estate 
which she holds so as to accelerate suc- 
cession in favour of the nearest reversioner. 
In this connection we may refer to the 
decision of the Bombay High Court in Pilu 
Appa Nalvade v. Babaji Naru Man; (2) and 
the judgment of the Madras High Court in the 
case of Marudamuthu Nadan v. Srinivasa Pillai 
(3). A similar view, we may observe, has 
been taken in the Panjab Chief Court. The 
balance of authority is certainly in favour of 
the proposition that there must be complete 
surrender of the widow’s estate in order to 


(1) 19 C. 236; 19 I. A. 80; 6 Sar. P. C. J. 83; 9 Ind. 
Dec. (N. 8.) 693. 

(2) 4 Ind. Cas. 534; 34 B. 165; 11 Bon L. R. 1291, 

(3) 21 M. 128; S M. L. J. 69,7 Ind Dec. (x. s.) 447, 
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accelerate the vesting of the estate inthe nearest 
reversioner. Accepting this view, we hold 
that in the present instance there not having 
been a complete withdrawal from the estate 
of Lalji by Musammat Uda Knuar, the 
document in suit cannot be said to have 
vested the estate of Lalji in the appellant 
Khawani Singh. Then it has been con- 
tended that Khawani Singh being the 
nearest reversioner, this transfer will take 
effect on the principle which is laid down 
by the Privy Council in the case of 
Bajrangi Singh v. Manokarnika Bakhsh Singh 
(4), namely, that a transfer made with the con- 
sent of the nearest reversioner will take 
effect as against the more remote rever- 
sioner. That rule, as wa understand, is ap- 
plicable to cases of transfer for consider- 
‘ation. It has not been extended, so far 
as we are aware, to a case where a trans- 
fer has been made by way of gift. Fur- 
ther, if the transfer be with the consent 
of tke nearest revérsioner, it takes effect 
because it affords evidence of the propriety 
of the transaction; in other words, it justifies 
| the transaction on the ground of legal 
necessity. It cannot, we think, be said that 
the consent of the beneficiary himself is 
such a consent as would give rise to any 
such presumption, In either of these views 
it appears to us that the appellant here is 
not entitled to. rely upon this document 
as being a transfer in his favour and to 
claim thatthe estate of the deceased Lalji 
has vested in him. We are of opinion that 
the plaintiffs were entitled to the declaration 
sought, and we, therefore, dismiss this appeal 
with costs, 


Appeal dismissed. 


n9 0A l; Š M. L. T. l; 120. W. N.74; 9 Bom. 
. R. 1348; 6 0. L. J.766;5 A. L. J. 1; 35 LA. L17 M 
L. J. 605; 11 O. C. 78, : ae 


LOWER BURMA CHIEF COURT. 
Civit Revisiqy Petition No. 37 or 1915. 
March 31, 1915, : 
Present:—Sir Charles Fox, Kr., Chief Judge. 
S. GREEN BERG— APPLICANT 
TETSUS 
A. S. PINTO—ResPoNDEKT, 


British subject, who is—‘Alien enemy,’ meaning of. 


CASES. [1917 


“ Persons born within the allegiance of the British 
Crown inclnde every one who is born within the 
dominions of the Crown, whalever may be the 
nationality of either or hoth of his parents; unless 
he is either (a) a child of a foreign sovereign or any 
foreign state’s ambassador, or, possibly, of any other 
foreign diplomatic agent or (b) a child born in British 


` territory of alien parents, if the territory was in the 


occupation of a foreign army at the time of his birth. 
[p. 89, col. 1.] i 

The term alien enemy includes not only the sub- 
jects of a state ab war with Great Britain but also 
British subjects and subjects of a neutral state who 
are voluntarily residing in a hostile country. [p. 89, 
col. 1.] 

Kreglinger v. Samuel, (1915) 31 T, R. 162, followed. 


Mr. Xavier, for the Applicant. 

Mr. Hancock, for the Respondent. 

JOUDGMENT.—The suit and this appli- 
cation wara, no doubt, intended to be those 
of Marcus Moses Greenberg, executor of 
Moses (otherwise Maurice) Greenberg, but 
through the ecarelessnass of the Advocates 
concerned the plaint was instituted inthe ` 
name of S. Greenberg, the Attorney of 
M. M. Greenberg, residing at 36, Soolay 
Pagoda Road, and the application is that ` 
of S. Greenberg without even the addition “ 
of “Attorney of M. M. Greenberg.” The 
plaint and application deserve to be dis- 
missed on this ground alone. S. Greenberg, 
who is Solomon Greenberg, has no right 
of suit personally, but he may have a 
right to institute a suit in the name and 
on behalf of Marcus Moses Greenbarg, exe- 
cutor of Moses Maurice Greenberg, f 

The Judge took no notice of the objection 
taken in the written statement that the 
plaint was defective in form, and I have 
not baen pressed to dismiss the application 
on the ground that Solomon Greenberg 
has no locus standi, consequently I will 
deal with it. 


The suit wag for rent or possibly it 
might be taken to be one for use and’ 
occupation of three rooms in a house. It 


was instituted on the 19th August 1914, 
that is, after war had commenced between 
the British and German Empires but béfore 
war had been declared between Great Britain 
and Turkey. 


Moses (Maurice) Greenberg was a German 
subject by birth but he became a naturalized 
British subject in India in 1866. There 
appears to me to be sufficient evidence to 
show that his son Marcus Moses Greenberg 
was born in Calcutta in 1861, although no 
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British birth certificate was produced to show 
this, e 

If he was born in Calcutta, he was a natural 
born British subject although his father was 
at the time of his birth a German subject. 

Persons born within the allegiance of the 
British Crown include every one -who is 
born within the dominions of the Crown, 
whatever may be the nationality of either or 
both of his parents, unless he is either (a) a 
child of aforeign sovereign or any foreign 
state’s ambassador, or possibly of any other 
foreign diplomatic agent or (b) a child born 
in British territory of alien parents, if the 
territory was in the occupation of a foreign 
army at the time of his birth. See Halsbury’s 
Laws of England, Volume 1, page 303. 

There was sufficient evidence before the 
Court on which to hold that Mareus Moses 
Greenberg is a British subject, and the dis- 
cussion as to whether he became such by 
reason of his father having become a natur- 
alized British subject was not in point. 

A British subject may, however, have to ba 
treated during a war in which Great. Britain 
is engaged aa an alien enemy. 

In the recent case of Kreglinger v. 
Samuel (1), the Court of Appealin England 
accepted the following statement by Pro- 
fessor “Dicey as correct: “Under the 
term alien enemies are included not only the 
_ subjects ofany State at war with us, but also 
any British subjects and subjectsofany neutral 
State voluntarily resident in a hostile coun- 
try.” 


The affidavits filed in the case show that 
Marsus Moses Greenberg lived for many 
years in Rangoon, but he went to Beyrouth 
which isin Turkish territory in 1911, and 
was resident there certainly up to the ldth 
June 1914, since when nothing has been 
heard from him apparently. In a letter 
written on that date from Beyrouth he states 
that he intended to leave for Rangoon about 
the end of October, but he has not appeared 
here so far. Possibly he may be dead, in 
which ease Solomon Greenberg would have 
no right to institute a suit as his Attorney. 
If, however, he is still alive the only reason- 
able conclusion to draw is that he is still in 
Turkish territory. There canbe no question 
as to his having voluntarily resided in 


(1) (1915) 31 Times Reports 162, 
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Beyrouth. Consequently when war between 
Great Britain and Turkey was declared he, 
although a British subject, became an alien 
enemy of Great Britain as long as he was and 
is in Turkish territory during the continuance 
of the war. 

The case above referred to shows that 
any suit of his in a British Court cannot be 
proceeded with during such period. 

The application is dismissed with costs. 
Two gold mohurs allowed as Advocate’s 
fee. 

Application dismissed. 





ALLAHABAD HIGH COURT. 
Ssconp APPEAL No. 1096 or 1915. 
July 14, 1916. 
Present:—Mr. Justice Walsh and 
Mr. Justice Sunder Lal. 
RAM CHANDAR—Purarntivr— 
APPELLANT 

: versus 
GANGA SARAN—Derenpant— 
RESPONDENT, 

Specific Relief Act (I of 1877), sa. 89, 40, 42—De- 
claration, suit for, that an endorsementon a document 
is a forgery, nature cf—Endorsement, whether docu- 
ment, 

An endorsement on a document is by itself docu- 
ment and is similar to the several parts of a docu- 
ment indicated in section 40 of the Specific Relicf 
Act. [p. 90, col. L] 

A suit for a declaration that an endorsement on a 
mortgage-deed is a forgery is really a suit for 
cancellation of an instrument and is of the nature 
indicated in section 39 of the Specific Relief Act. 
Section 42 is not applicable to such a case, [p. 90, 
col. 1.] . 

Second appeal from a decree of the Second 
Additional Judge, Aligarh, 

Mr. Nihal Chand (with him Mr. B. F, 
O'Conor), for the Appellant. 

Mr. Peary Lal Banerji, for the Respondent. 

JUDGMENT, 

Sonper Lat, J.—This is a suit by the 
plaintiff, who is the mortgagee under a 
document dated the 17th of February 1913. 
The mortgage was for a term of ten years. 
The plaintiff's case is that under the circum- 
stances mentioned in the plaint the de. 
fendant got hold of the original document 
from the plaintiff's custody and  fraudu- 
lently endorsed the following note on the 
document; — 
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Received Rs. 1,200 the 17th February 
1913 up to the 19th of June 1913. 


Rs. A. P. 

Principal 1,144 0 0 

Interest 56 4 0 
The endorsement purports to bear the 


signature of Ram Chandar, plaintiff, by the 
pen of Afzal Khan and his thumb impres- 
sion. The Court of first instance tried the 
case and held that the endorsement was a 
forgery and that no payment has been made 
in fact, and decreed the suit. The plea 
under section 42 of the Specific Relief Act 
was raised in the Court of first instance, 
which that Court overruled for the reasons 
given in its judgment. The defendant 
appealed to the learned Judge, who without 
.going into the merits of the case has held 
that the suit is barred by section 42 of 
the Specife Relief Acb, as the plaintiff 
could have brought a suit for the recovery 
of the amount due on the mortgage in 
which the question of payment and the 
genuineness of the endorsement could have 
been tried. The plaintiff appealed to this 
Court and after hearing both the parties 
Mr, Nihal Chand, who appeared for the 
plaintiff-appellant, was granted leave to apply 
for the amendment of ‘the plaint. Mr. 
Nihal Chand hasapplied for the amendment 
of tthe plaint. It is now after the amend- 
ment really a suit for cancellation of the 
endorsement fraudulently put upon the mort- 
gage-deed by the defendant. The suit is 
of the nature indicated in section 39 of the 
Specific Relief Act. The endorsement by 
itself is a document and it is similar to 
the several yarts of a document indicated 
in section 49 of the Act. In any case the 
provisions of the Spacifie Relief Act under 
whish a plaintiff may sue for the cancel- 
lation of the document are not exhans- 
tive. I think that section 42 of the Specific 
Relief Act is not applicable to this case. I 
- would set aside the decree of the Court 
below and remand the case to that 
Court with directions to restore the appeal 
to the file of pending cases and to hear 
and dispose of the same according to law 
under Order XLI, rule 23, of the Civil Pro- 
cedure Code. Costs here and hitherto will 
abide the result. 


Wars, J.—I agree, | am glad that wọ 
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have been able to come to the conclusion 
that section 42 of the Specific Relief 
Act does not apply because the second 
sub-section, if it had applied, undoubtedly 
created a difficulty. And it seems to me 
that the law would be in an unsatisfactory 
state if a person could commit such a gross 
trespass, as is alleged in this case, and 
then foree the victim of it to a remedy 
which he was not otherwise disposed to 
take. Inasmuch as the appellant has taken 
a reasonable course and amended what 
undoubtedly was an unsatisfactory plaint, 
it is not necessary for us to’ decide any- 
thing beyond the circumstances of the par- 
ticular case. But for my own: part J am 
not prepared to hold that, although such 
a claim is unusual and possibly unparalleled 
in any reported case, a man who has suffered 
an injury like the endorsement is alleged to be 
in this case as a result of a tort, could not get 
it removed through the machinery of a 
declaration, with the additicn of a conse- 
quential relief for its cancellation. There are 
many instances to be found in the recognised 
books of pleading where the main cause 
of action is a tort like forgery, and the 
prayer for relief is wound up bya claim 
for the delivery up of the document or 
its destruction. However, it is not neces- 
sary ‘to decide -this and it may be that 
it is desirable before giving a final opinion 
upon it to hear further argument. I agree 
with my learned brother. ; 
By tHe Coturt.—The order of the Court: 
is that the appeal is allowed, the decree 
of the Couri below is set aside, and the 
case is remanded to the Court below under 
Order XLI, rule 23, of the Civil Pro- 
cedure Code with directions to restore the 


-appeal to the file of pending cases and to 


hear and dispose of the same according to 
law. Costs here and hitherto will abide 
the result. 

Appeal decreed; Oase remanded, 
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LOWER BURMA CHIEF COURT. 
Secono-Crvie Appear No. 60 or 1914. 
` July 23, 1915. 
Present:—Mr. Justice Ormond and 
Mr. Justice Twomey. 

MA SHWA U AND OTEERS— 
PLAINTIFFS—ÅPPELLANTS * 
Versus 
MAUNG PO LU AND ANOTHER—- 


Derenpants—Reseoncenrs, 

Transfer of Property Act (IV of 1882), s. 58 (c)— 
Sale, conditional—Option to 1e-purchase—Mortgage— 
Registration Act (XVI of 1908), s. 17—Interest in land, 
option to re-purchase, whether is—Lease, agreement to 
—Registration-——Plaint, amendment of. k 

The test for dotermining whether a document is a 
mortgage or a sale is, whether the relation of 
creditor and dehtor subsists between the parties after 
execution of the document. If it does, the document 
is a mortgage. 

Ma Hnin U v. Osman Qani, 15 Ind. Cas. 423; 5 Bur. 
L. T. 99, followed. TE ; 

An option to purchase is not an interest in land 
anda document creating an option to purchase does 
not require registration under section 17 of the 
Registration Act. 2 

Where plaintiff sued to redeem a mortgage, but it 
was found that the document sued on was in effect 
a sale-deed with an option to re-purchase, and the 
plaintiff sought to be allowed to ask for specific per- 
formance of the agreement to re-sell: 

Held, that, the facts and the relief sought being in 
effect the same, theplaintiff should be allowed to 
amend his plaint. 


Mr, Palit, for the Appellants. 
Mr. May Oung, for the Respondents. 


JUDGMENT.—The plaintiffs sued for 
redemption of three plots of land. On the 
4th April 1910 the plaintiffs executed a 
document of sale, Exhibit C, in favour of the 
defendants which was registered, andon the 
same day the defendants executed an agree- 
ment, Exhibit D, under which they were 
to lease the lands to the plaintiffs for 
a period of three years, and not to lease 
to anybody else durirg that period, 
and to re-sell the lands to the plaintiffs for 
the price paid by the plaintiffs plus Rs. 50, 
if the plaintiffs wish to re-purchase within 
the three years. That document was not 
registered. Both the lower Courts have 
held that the transaction was a mortgage 
- and thatthe agreement, Exhibit D, should 
have been registered as it formed part of 
the mortgage transaction. The written 
documents elearly show a sale and an option 
of re-purchase within three years, which 
period had not expired when the suit was 
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brought. The relation of debtor and creditor 
no longer existed after the execution of these 
documents. The fact that the purchaser 
leased ont the lands to the vendor and under- 
took to re-sell the lands within a certain 
period‘at a settain price if the plaintiffs 
wished to re-purchase, is not inconsistent 
‘with an outright sale. The case of Ma Hnin 
U v. Osman Gani (1) is very similar to the 
present one. The agreement, Exhibit D, does 
not confer an interest in land; it merely 
gives an option of re-purchase to the vendor 
and isan agreement to lease agricultural 
land which does not require registration 
(vide section 117 of the Transfer of Property 
Act), The agreement is in Burmese, and 
uses the Burmese word “Ywe” for redemp- 
tion, bat that should not be taken necessarily 
in its English technical meaning as applicable 
only to the case of a mortgage. It means 
uo more than the right to buy back. In 
the plaint the suit is framed as one for 
redemption of a mortgage. The plaintiff 
nw asks for leave to amend his plaint by 
asking for specifie performance of the agree- 
ment to re-sell. The relief sought is in effect 
the same, and the facts are in no way 
different. We think the plaintiff should 
be allowed to amend his plaint accordingly, 
in order that he should obtain the relief 
which is applicable to the facts stated in 
the plaint, his suit really being based on 
the two documents of the 4th April 1910, 
Mr. May Aung for the defendants states as 
to costs that if the suit had been framed as 
a claim for specific performance of a contract 
to re-sell, it is possible his client might have 
admitted the claim and so avoided litigation. 
The case is remanded under. Order XLI, 
rule 23, to be re-admitted and determined on 
its merits. If the defendant admits the 
claim as amended, each party will bear 
their own costs throughout; otherwise the 
costs throughout will abide the ultimate 
result. A certificate will be granted for 


‘a refund of the Court-fees under section 


13 of the Court Fees Act. 
Appeal allowed; Case remanded. 


(1) 15 Ind. Cas. 423; 5 Bur, L, T.99. 


` 
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ALLAHABAD HIGH COURT. 
Civit Reviston No. 82 or 1916. 

July 14, 1916. , 
Present:—Justice Sir George Knox, KT. 
ABDUL MAJID —DEFENDANT 
— APPLICANT 

versus ; 
BEDYADHAR SARAN DAS—Prawtiyr— 
RESPONDENT. 

Small Cause suit heard as a regular suit—Appeal 
—Jurisdiction—Revision. , 

Where a Small Cause suit, instituted in the Court 
of a Munsif invested with Small Cause Court powers, 
is heard and decided by the Munsif as a regular suit 
and not summarily, his decree is not appealable. 
But if appealed from and reversed, the High Court 
is bound to set aside the appellate decree on revision 
as passed without jurisdiction. 

Kollipara Seetpaty v. Kankipaty Subbaya, 1 Ind. 
Cas. 643; 33 M. 328; 20 M. L., J. 718, followed. 

Civil revision from an order of the 
Additional District Judge, Gorakhpur. 

Mr. Bhagwati Shankar, fur the Applicant. 

Mr. Baleshwart Prasad (with him Mr. 
Binode Behari), for the Opposite Party. 


JUDGMENT.—The plaintiff brought a 
suit for recovery of Rs, 11-12-0 as his share 
of some trees which, he said, had been cut and 
appropriated by defendant No. 1 on some 
abadi land. The natura of the suit was 
undoubtedly such as was cognizable by a 
Court of Small Causes and the value of the 
subject-matter was also within the jurisdic- 
tion of the Conrt of Small Causes. As a 
matter of fact the suit was instituted in the 
Conrt of the Munsif exercising the powers 
of a Small Cause Court; and it was tried by 
the Munsif who was invested with Small 
Cause Court powers. Somehow or other, and 
it is not explained how, the case was not 
heard summarily but heard after the fashion 
ofa regular suit and it was dismissed. The 
reason why it was dismissed was that the 
plaintiff had not proved that he had been in 
possession. An appeal was filed from the 
decision of the Munsif and it was heard by the 
Additional Judge of Gorakhpore, who gave 
the plaintiff a decreefor Rs. 7-2-8, as the 
price of the tamarind and the bamboo trees. 
The defendant comes here in revision, and the 
first ground taken is that no appeal lay to the 
District Judge who had no jnrisdiction to 
try the appeal, The Jaarned Vakil who 
appears for the applicant called my atten- 
tion to the Fall Bench decision of the Madras 
High Court in the case of Koll*para Seetpaty 
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BAL MAKUND v. MAQSUD ALI. 


v. Kankipaty Subhaya (1). The view 
taken by the learned Judges of the Madras 
High Court in a similar case was that 
where a Small Cause suit is tried by a Munsif 
on the Original Side and his decision is 
reversed in appeal by the subordinate 
Court the High Court is bound to set 
aside-the decree in appeal as having been 
passed without jurisdiction. It is in no 
way advisable that a Small Cause Court 
sait should ba prolonged. If there is any 
value in the work of the Small Cause 
Court, it is that speedy justice is done 
and the parties getan early decision on the 
matter in dispute between them. The 
present case is a very good ` instance of 
the way in which petty litigation is 
prolonged and carried to an undue 
extent. I set aside the decision of 
the lower Appellate Court as a decision 
passed without jurisdiction and restore 
that of the Court of first instance with costs 
in all Courts. 
Application allowed. 


(1) 1 Ind. Cas, 543; 33 M, 328; 20 M. L. J. 718. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Secox» Civit Arrear No. 18 or 1916. 
June 27, 1916. 
Present:—Mr. Stuart, J. ©. 
BAL MAKUND alias KANHAIYA LAL—: 
Darennant No. 2—AppPELLANT 
` versus 
Saiyid MAQSUD ALI—PLAINTIFF, 
MUHAMMAD ASHFAQ HUSAIN KHAN 
—-Derenpant No. 1 anp BALDEO PRASAD 
alias LALLU MAHARAJ— 
Pro forma DEFRNDANT— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XXI, rr. 
58 to 62—Operative order—Investigation, however 
litile, sufficient—Second appeal —Findings of mixed 
law and fact. 

The findings that there was no proper investiga- 
tion of a claim preferred under Order XXI, rule 58, 
Civil Procedure Code, and that, therefore, no operative 
order conld be passed against the claimant under 
Order XXI, rule 61, Civil Procedure Code, are find- 
ings of mixed law and fact, which can be questioned 
in second appeal. [p. 93, col. 2; p. 94, col. 1 ] : 

An order passed under Order XXI, rules 60 to 62, 
Civil Procedure Code, is not an operative order only 
if there has been no investigation whatever under 
Order KAT, rule 58, Civil Procedure Code, but it is 
an operative order if there has been some investiga- 
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tion, whether perfunctory or satisfactory. For 
example, an order passed to the effect that a deed 
produced by a claimant or objector is not genuine, 
although it may be open to criticism on the ground 
that it is based upon the mere examination of the 
deed, without a fair opportunity of proving it having 
been given to the claimant, is nevertheless an 
‘operative order. [p. 94, col. 2; p. 95. col 1.] 

Sardhari Lal v. Ambika Pershad, 15 ©. 521, 15 I. 
A. 128; 5 Sar. P. ©. J. 172; 12 Ind. Jur. 210; 7 Ind. 
Dec, (N. S.) 981; Rahim Bux vy. Abdul Kader, 32 C. 
537, Karsan v. Ganputram, 22 B. 875; 11 Ind. Dec. 
(x. s.) 1166; Lachmi Narain v. H. C. Martindell, 19 
A. 253 (F. B.); A. W.N. (1897) 60; 9 Ind. Dec. (N. $.) 

. 166; Kurada Venkatachalapathi Row v. Gudivada Peda. 
veeraswami, 28 Ind. Cas. 244, (1915) M. W. N. 188, 
17 M. L. T. 223, Gayadin v, Musamwat Baij Nath, 
11 O. 0. 180, referred to. 


Appeal from the decree of the Additional 
Jadge, Lucknow, dated the 10th November 
1915, confirming the order of the Subordi- 
nate Judge, Lucknow, dated the 26th July 
1915 . 

The’ Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 

Syed Zahur Ahmad, for Respondent No. 1. 

JUDGMENT.—Muhammad Ashfaq Husain 
was the owner of a fcur-annas seven- 
pies share in Mahal Agha Ali Khan in 
the village.of Amraudha in the Cawnpore 
District and of a share in a certain 
house in Banjari Tola, Lucknow City. 
On 10th April 1911 Muhammad Ashfaq 
Husain executed a deed of simple mort- 
gage for Rs. 2,000 in favour of Saiyid 
Maqsud Ali by which he hypothecated 
both properties. Before this deed of mort- 
gage had been executed, a simple money- 
decree was passed in favour of Jagan 
Nath against Muhammad Ashfaq Husain. 
In execution of the decree he attached 
the four-annas seven-pies share in Mahal 
Agha Ali Khan in village Amraudha 
belonging to the judgment-debtor. The 
execution was in the Court of the 
Subordinate Judge of Cawnpore. Maqsud 
Ali put in two „petitions in the Court of 
the Subordinate Judge of Cawnpore on 
Sth May 1911 and 22nd November 1911 
setting up the deed of mortgage dated 
the 10th April 1911, and asking that 
the existence of this mortgage should be 
notified in the sale-proclamation. On 22nd 
November 1911 the Subordinate Judge of 
Oawnpore entered the application, and 
issued notices to parties to appear on 16th 
December 1911. On 16th December 1911 
the application came on for hearing but 
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no proceedings were taken, as the record 
of the case was in the Appellate Court. 
On 19th December 1911, the record 
having in the meanwhile been returned 
from the Appellate Court, the Subordinate 
Judge took up the matter in the presence 
of the Pleader for Maqsud Ali and finding 
that there was no evidence to support 
the genuineness of the mortgage of 10th 
April 1911, he refused to notify the 
existence of the mortgage and dismissed 
the application, 

The decree had been transferred to Bal 
Makund alias Kanhaiya lal; he was 
given permission to purchase the property 
and purchased it on 20th December 1911. 


On the llth May 1915 Maqsud Ali 
instituted a suit on the basis of the 
mortgage of 10th April 1911 against 
Muhammad Ashfaq Husain, Bal Makund 
and Baldeo Prasad. Bal Makund took an 
objection (amongst others) that, inasmuch 
as the application of Maqsud Ali 
under the provisions of Order XXI, rule 
58, had been dismissed, Maqsud Ali could 
not bring a claim upon the deed of mort- 
gage under the provisions of the Limitation 
Act. He contended that Maqsud Ali’s only 
remedy was to institute a suit according 
to the terms of Order XXI, rule 63, and 
that as he had not brought a suit within 
a year of the dismissal of his application, 
his claim was time-barred. Both the Courts 
below having rejected this contention, Bal 
Makund comes here in second appeal, 


On the face of it, Maqsud Ali had made 
a claim to have his mortgage notified under 
the provisions of Order XXI, rule 58, and 
that claim was dismissed and thus prima 
facie the provisions of Order XXI, rule 63, 
had operation and under the law of limita- 
tion the present suit would be time-barred. 
But the lower Courts have held that the 
provisions of Order XXI, rules 58 to 63, 
have no application, inasmuch as there had 
been no proper investigation of Maqsud 
Ali’s claim, and no operative order had 
been passed against him. The learned 
Counsel for the contesting réspondeut urges 
that these findings of the lower Courts are 
findings of fact with which this Court cannot 
interfere in second appeal. I do not accept 
this contention. T consider that these findings 
are findings of mixed law and fact, and that 
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it is open to me to decide whether the 
order passed against Maqsud Ali in those 
proceedings was or was not operative. 

The provisions of the rules in question 
reproduce to all intents and purposes the 
provisions of the old law onthe subject, 
and the decisions which have been passed 
by competent Courts under the provisions 
of the old law apply mutatis mutandis to 
the law as it now stands. 

The most important of these decisions is 
contained in @ pronouncement of their 
Lordships of the Privy Council in Sardhari 
Lal v. Ambika Pershad (1). At page 525 
their Lordships say: — 
` “The other reason’ assigned is that sec- 
tion 280 does not contemplate that “any 
order shall be made until after an investiga- 
tion which is directed by section 278. The 
answer to that is that in the first place 
we do not know what took place before 
the Subordinate Judge who made this order. 
It may have been that the parties who 
were before him agreed so far upon facts 
that he was enabled to deliver his opinion 
off hand. Bat besides that; the Code does 
not prescribe the extent to which the 
investigation should go; and though in some 
cases it may be very proper that there 
should be as full an investigation as if a 
sult were. instituted for the very purpose 
of trying the question, in other cases it 
may also be the most prudent and proper 
course to deliver an opinion on such facts 
as are before the Subordinate Judge at the 
time, leaving the aggrieved party to bring 
the suit which ‘the law allows to him. 
However that may be (and their Lordships 
do not desire to pronounce any opinion as 
to the extent of the investigation which 
is required under the Code), inthis case 
the order was made; and it was an order 
within the jurisdiction of the Court that 
made it. It is not conclusive; a suit may 
be brought to claim the property, not- 
withstanding the order; but then the Law 
of Limitation says that the plaintiff‘ must 
be prompt in bringing his suit. The policy 
of the Act evidently is to secure the 
speedy settlement of questions of title raised 
at execution sales, and for that reason a 
year is fixed as the time within which the 
suit must be brought.” 

(1) 15 0. 521; 16 T. A. 123; 5 Sar. P. C.J, 172; 
21 Ind, Jur, 210; 7 Ind, Dec, Œ 8.) 981, 
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The question has been before every High 
Court in India and there is a very large 
number of decisions upon it. It if not 
necessary for me to do more than refer 
to some of them. I refer to Rahim Bug 
v. Abdul Kader (2), Karsan v. Ganpatram 
(3), Lachmi Narain v. H. CÇ, Martindell 
(4) and a recent decision of the Madras 
High Court in Kurada Venkatachalapathi 
Row v. Gudivada Peda Veeraswami (5). I 
refer in particular to a decision of Mr. 
Chamier in Gayadin v, Musammat Baty Nathi 


(6). 


According to my reading of these decisions, 
all the above Courts are in substantial 
agreement as to the requisites of an operative 
order. There must be some investigation. 
If there is no investigation of any kind, 
if in- other words the Judge in the execu- 
tion department ignores the application of 
a third party, there can be no operative 
order against such party and the bar of 
one year’s limitation does not apply to the 
case of such a third party because there 
is no order against him. There is what 
purports to be an order but it is not an 
order. The Judge having taken no cogniz- 
ance of the complaint, the order has in 
effect been passed without jurisdiction, and 
is neither operative nor legal. It is an 
order. in name and not in reality. But Í 
can find no authority of weight in support 
of: a proposition that, where a Judge has 
passed an order after a perfunctory investi- 
gation, such an order is not an operative 
order. There is nothing, in my opinion, to 
support an interpretation of the plain words 
of the law to the effect that an order can 
only be operative, if the investigation has 


been satisfactory. The order is eqnally 
operative whether the investigation has 
been satisfactory or unsatisfactory. The 


contention of the learned Counsel for the 
contesting respondent which found favour 
with the Courts below is that, where on 


the face of it the Judge in the execu- 
tion department has failed to. . give 
(2) 82 0. 537. 


(3) 22 B. 876; 11 Ind, Dec. (x. s.) 1166. 
(4) 19 A. 253; A. wW. N. (1897) 60; 9 Ind. Dec. 
(N. s.) 166. 
ON 28 Ind. Cas. 244; (1915) M. W. N. 188; 17M. I, 
22. 
(6) 110. ©. 180, 
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the objector a fair opportunity of 
proving his case, the order is inoperative. 
I cannot find support for that contention 
in the words of the law or in the mass 
of the authorities quoted. 

ı I have now to examine exactly what 
happened in this case. Maqsud Ali put 
forward a mortgage. The Judge would 
have been wrong if he had acceptad that 
mortgage until it was established that it 
was a good mortgage. 

Magqsud Ali was ordered to support his 
application on 16th December 1911 and, 
as far as he knew at that time, the 
application would be taken up on that date 
-and it was for him to be ready to prove 
the genuineness of the deed by producing 
evidense. It is true that on 16th December 
1911 the application was not taken up. It 
was not taken up for the very good reason 
that the record had not been then returned 
from the Appellate Court. 


E But this did not relieve Maqsud Ali 
from the necessity of having his evidence 
ready. From the record it appears that he 
did not have his evidence ready and that 
he called no witnesses. When the record 
arrived, the Subordinate Judge called on 
the Pleader of Magsud Ali ard asked him 
whether he was in a position to prove the 
genuineness’ of the deed. The Pleader 
replied that he was not in a position to 
do so. The Judge then decided that he 
would wait no longer. He had, in my 
opinion, made an investigation, he bad 
examined the deed, and he had given a 
date on which the deed could be proved, 
No evidence had been produced and he 


was in a position to say that, as the 
genuineness of the deed had not been 
proved, he would not regard it as valid, 


That was the position which he took up. 
Magsud Ali has undoubtedly a right to say 
that he was hurried in the matter, that 
he was not given very much time within 
which’ to produce his: evidence, and that, 
if cricumstances had been more favourable, 
he might have been able to satisfy the 
Court that his deed was a genuine one. 
But these are not objections to the effect 
that no investigation took place. They are 
objections to the effect that an investigation 
took place, but that the investigation was 


badly conducted and, as I understand the- 
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law, an objection (even if it be a good 
objection) to the effect that the investigation 
has been badly conducted in no way goes 
to show that the order passed was inoperative. 
I take the order to be an operative order 
passed after an investigation which was 
open to criticism. The law then allowed 
Maqsud Ali a remedy, but that remedy 
was subject to the condition that he should 
bring his suit within a year. As he failed 
to bring the suit within a year he has 
no remedy left. This, as I understand it, 
is the view that was taken by Mr. Chamier 
in Gayadin v. Musammat Baij Nathi (6); 
and itis the view which appears correct to me, 

I, therefore,.allow this appeal and direct 
that the suit stand dismissed and that 
Maqsud Ali pay his own costs and those 
of the appellant in all three Courts. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
Seconp Appeat No, 1336 or 1915. 
July 12, 1916. 
Present:—Sir Henry Richards, Ka, Chief 
Justice, and Mr. Justice Rafique. 
ALI AHMAD AND OTHERS—PLAINTIFFS 

— APPELLANTS 
versus 
KALKA PRASAD—Derenpant— 
RESPONDENT. 

Mortgage—Redemption—tInterest, covenant as to pay- 
ment of, construction of. 

A mortgage-deed provided that the mortgagee 
would remain in possession of the mortgaged property 
and would receive the profits thereof in lieu of 
interest, the mortgagor being entitled to redeem tho 
property on payment of the principal sum. In caso 
of a deficiency of profits the mortgagor covenanted 
to make it up from his own pocket: 

Held, that there being no covenant on the part 
of the mortgagor that the deficieucy in the profits 
should be added to the principal or that it should 
be paid at the time of redemption, he was entitled 
to redeem the mortgaged property on payment of the 
principal sum only. Tp. 96, col. 1.) 

Jawahir Singh v. Someshwar Dat, 28 A. 225; 10 0. 
W. N. 266; 1 M. L. T. 66; 38 C. L. J. 254; 88 I. A. 42, 
distinguished. 

Second appeal from a decree of the Sub- 
ordinate Judge, Mainpuri. 

Mr, Sital Prasad Ghosh, for the Appellants. 

Mr A, P. Dube, for the Respondent. 


96 INDIAN OASES. 


{1917 


ESHETRA MOHAN GHOSH V, CORPORATION OF CALCUTTA. 


JUDGMENT.—We think that the plaintiff 
was entitled to redeem the mortgage upon 
payment of Rs. 200. It is contended in 
support of the decision of the Court below that 
if there was a deficiency of profits, that is to 
say, when the profits did not reach 
Rs. 48 the mortgagee was entitled to add 
this amount to the principal, and that the 
property could not be redeemed otherwise. 
The deed itself expressly says that the 
property can be redeemed upon payment of 
Rs. 200. True it is that a personal liability 
was undertaken to pay year by year the de- 
ficiency in the profits. The decision of the 
Privy Council in Jawahir Singh v. Someshwar 
Dat (1) relied upon by the respondent is 
distinguishable, as the document in that case 
was quite different. There it was expressly 
stipulated not only that the deficiency should 
be made good by the mortgagor, but that if it 
was not paid, it should be paid at the time 
of redemption. We allow the appeal, set 
aside the decrees of both the Courts below and 
in lieu thereof decree the plaintifi’s claim for 
redemption upon payment of Rs. 200, The 
money must be paid within three months 
from this date. If it is not paid within this 
time, the suit will stand dismissed with costs 
in all Courts. The appellants will have 
their costs in the Courts below and in this 
Court, provided the mortgage is redeemed. 

Appeal allowed. 


(1) 28 A. 225; 10 ©., W, N. 266; 1 M. L. T. 66; 30. 
L. J. 854; 88 I. A. 42. 


CALCUTTA HIGH COURT. 
APPEAL FROM.APPELLATE DECREE No. 184 
À or 1912. 

July 11, 1916. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
KSHETRA MOHAN GHOSH AND OTHERS 
— PLAINTIFFsS—APPELLANTS 
Versus 
Tae CORPORATION or CALCUTTA— 


Derenpant — RESPONDENT. 

Calcutta Municipal Act (III of 1899), s. 286—~ 
Highway or drain, vesting of, in Municipality, effect of 
—-Municipality, powers of—Owner of land covered by 
drain, rights of ~Injunction —Declaration, 


A house-drain alongside a public street made by 
the owner ofthe adjoining premises, to which the 
land covered by the drain appertains, for the outlet 
of water therefrom is excluded from the operation 
of a 286 of the Calentta Municipal Act. [p. 97, 
col. 2. 

The legal effect of the statutory vesting of a 
street or a drainin a Municipality is not to transfer 
to the Municipality the ownership in the site or soil 
over which the street or the drain exists; but 
only the surface and so much of the air-space above 
and so much of the soil below the surface vest in 
and belong to the Municipality as may reasonably bo 
required for its control, protection and maintenance 
asa highway or drain for the use of the public; 
and to this extent only, the owner of the land 
covered by the street or drain is divested of his 
property. [p. 98, col. '.] 

In construing an Act like the Calcutta Municipal 
Act, Courts will not presume that the intention of 
the Legislature was to confiscate private property 
and vest it in a public Corporation without com- 
pensation grauted to the proprietor, but the reason- 
able inference should be that the right of the 
owner was intended to be abridged only to the 
extent necessary for the discharge of the statutory 
duties imposed on the Corporation for the benefit of 
the public. [p 98, col. 2.] 

When a highway vests ander a Statute in a local 
authority, the property of the local authority con- 
cerned does not extend further than is necessary for 
the maintenance and user of the highway as a high- 
way and subject to this qualification the original 
owner’s rights and property remain, and if the 
highway ceases to be a highway, the owner becomes 
entitled to full and unabridged rights of ownership 
in the property. [p 99, col. 1.] 

English, American and Indian Case-Law considered. 

The plaintiffs’ land, covered by a drain that had 
veted in the Caloutta Corporation under section 
286 of the Calcutta Municipal Act, having been 
included within the boundaries : of the Municipal 
land, they brought a suit fora perpetual injunction 
against the Corporation and for a declaration of their 
title to the land: y 

Held, that the plaintiffs were entitled not only to 
a declaration of title but also to a perpetual injunc- 
tion restraining the Corporation and its officials and 
servants, from interfering with the exercise by the 
plaintifis of their right of ownership in the dis- 
puted land, except in so far as such interference might 
reasonably be required for the control, protection and 
maintenance of the drain thereon for the use of the 
public, [p. 99, col. 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, 24-Pergannahs, dated the- 
20th September 1911, modifying that of the 
2nd Munsif, Alipore, dated the 27th July 
1907, 


FACTS of the case appear from the 
judgment, 

Babu Bhudeb Chandra Roy, for the Appel- 
lants.—The finding of the lower Appellate 
Court is that the land in dispute belongs to 
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me. But it says thatas thereis a road- 
side drain on the land, ithas “vested” in 
the defendant Corporation by reason of sec- 
tion 286 of the Calcutta Municipal Act. I 
submit section 286 does not give the defendant 
the ownership of the disputed property. 
The drain is vested- “asa drain,” As to 
the effect of “vesting” see the cases of Sunda- 
ram Ayyar v, Municipal Council of Madura (1), 
Madathapu Ramaya v, Secretary of State (2), 
Finchley Electric Light Co. v. Finchley Urban 
District Council (3), Tunbridge Wells Cor- 
- poration v. Baird (4) and Judicial Committee 
in Sydney Municipal Council v, Young (5). 


As to how the defendant Corporation can 
use the drain, Coverdale v. Charlton (6) is 
an anthority on the point. 

Babu Debendra Chandra Mullick, for the 
Respondent.—By section 286, the drain -is 


vested in the defendant Oorporation and. 


that’ iccludes thé ownership of the 
drain and the land under it, The plaintiffs’ 
rights are-extinguished and the suit must 
fail, 


JUDGMENT,.—This is an appeal by the 
plaintiffs in a suit for declaration of title to 
land and for a perpetual injunction to restrain 
the defendant Corporation from interference 
with them in the exercise of their rights as 
proprietors, The case for ‘the plaintiffs is 
that the disputed land appertains to their 
premises 13/3, Circular Garden Reach Road, 
that their predecessor constructed a drain 
thereon for the outlet of water from the 
premises, and that on the 2¥th May 1903 
two of the officers of the Corporation had 
caused the land to be included within the 
boundaries of the adjoining street. The 
plaintiffs assert that such unlawful action 
on the part of the Corporation had rendered 
it necessary for them to obtain a declaration 
of their title and an injanction so as to secure 


(1) 25 M. 635 at pp. 642, 647; 12 M. L. J. 37. 
(2) 27 M. 386 at p. 393, 


(3) (1903) 1 Ch. 487; 72 L. J. Ch. 297; 88 L. T.. 


215; 51 W. R. 875; 67 J. P, 97; 1 L. G. R. 244; 19 T. L. 
R. 288. 

(4) (1896) A. 0. 434; 65 L. J. Q. B. 451; 74 L. T, 
385; 60 J. P. 788. 

(5) (1898) A. C. 457; 67 L, J. P. C. 40; 78 L. T. 
865; 46 W. R. 661. 

(6) (1878) 4 Q. B. D. 104; 48 L. J, Q. B. 128; 40 L. 
T, 88; 27 W. R. 257. 
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them from fature interferenca, The defend- 
ant Corporation resistel the claim oa the 
ground that the land was not the property 
of the plaintiffs, that the drain was a part 
and parcel of the public strest and that it 
was in any event a public street within 
the meaning of section 336 of Ast III of 
1899 B.C. and had become vested in the 
Corporation and was their property. The 
Court of first instance found in favour of 
the plaintiffs on the question of title, and ° 
granted them a perpetual injunction. On 
appeal, the Subordinate Judge reversed this 
decision and dismissed the suit, On sacond 
appeal to this Court, the case was remanded 
for re-consideration with special reference 
to anamalnama produced by the plaintiffs 
in proof of their alleged title to tha land 
in controversy. The Subordinate Judge, 
after remand, has declared the title of 
the plaintiffs to the site of the drain but 
has refused the injunction on the ground 
that as the drain had vested in the Cor- 
poration, the right of the plaintiffs had been 
extinguished, ‘The decree as drawn up is 
possibly not .in exact conformity with the 
judgment. The plaintiffs have now appealed 
to this Court, and have pressed their claim 
for an injunction; there is no cross-appeal 
by the Corporation upon the question of 
title Consequently, we must proceed on the 
assumption that the land in suit covered 
by the drain appertains to the premises 
owned by the plaintiffs. 

Section 285 of the Oaleutta Mounizipal 
Act, 1899, provides that all public drains 
and all drains in, alongside or under any 
public street, whether made at the charge of 
Municipal funds or otherwise, and all works, 
materials and things appertaining there- 
to, shall veat iù the Corporation. The drain 
which passes over the land in suit is nota 
public drain within the meaning of this 
section, but is a drain alongside a public 
street. Section 3, clause 16, shows that the 
term drain includes a house drain ; con- 
sequently, the fuct that the drain isa house 
drain made by the owner of the adjoining 
premises for the outlet of wifter therefrom 
does not exclude it from the operation of 
section 286. What then is the precise effect 
when, under section 286, a drain vests in 
the Corporation ; does the Corporation there- 
by bezome the proprietor of the soil? The 
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question is by no means of first impression. 
It has been ruled in a long series of deci- 
sions that when a road or a drain vests in 
the Municipality, the effect is not to confer 
the full proprietary right in the soil ‘itself 
covered by the road or the drain on the Com- 
missioners. [Chairman of the Naihati Muni- 
cipality v. Kishor. Lal Goswami (7), Modhu 
Sudan Kundu v. Promoda Nath Roy (8), Ohair- 
man of Howrah Municipality v. Khetra Krishna 
` Mitter (9), Nihal Chand v. Azmat Ali Khan 
(10), Nagar Valab Narsi v. Municipality of 
Dhandhuka (11)], though possibly a different 
view was taken in Municipal Commissioners 
of Madras v Sarangapanit Mudaliar (12). 
The principle applicable to cases of this 
character was elaborately examined by Sir V. 
Bhashyam Ayyangar in Sundaram Ayyar v. 
Municipal Council of Madura (1), which was 
followed in Madathapu Ramaya v. Secretary of 
State (2). It was pointed out that the 
legal effect of the statutory vesting of a 
street in a Municipality is not to transfer to 
the Municipality the ownership in the site or 
soil over which the street exists; the 
street, gua street, vests in the Municipality, 
that is, the surface and so much of the 
air-space above and so much of the soil below 
the surface as is reasonably necessary to 
enable the Municipality adequately to 
maintain and manage the street as a 
street, was vested in and belonged to the 
Municipality. This conclusion is in con- 
formity with what has been recognised as 
settled law in England and: America. In 
England, the effect of a statutory provision 
whereby a road or drain is made to vest ina 
County Couneil or County Borough, is, not to 
transfer the freehold to the authority 
concerned, but merely to vest in them the 
property in the surface of the. street, road 
or drain end in so much of the actual soil 
below and air above as may reasonably be 
required for its control, protection and 
maintenance as a highway or drain for the 
use of the public; to this extent only the owner 


(7) 13 0, 171; 6 Ind. Dec. (x. s.) 617. 

(8) 20 C. 782; 10 Ind. Dec. (N. s.) 494. 

(9) 33 C. 1220; 10 ©. W. N. 1044; 4 O. L. J. 343. 

(10) 7 A. 36 2; A. W. N. (1885) 56; 4 Ind. Dec. 
(x. s.) 592. i 

(11) 12 B, 490; 6 Ind. Dec. (x. s.) 810. 

(12) 19 M. 154; 6 Ind, Dec, (N, s.) 812 


is divested .of his property. The Courts 
will not presume that the intention of the 
Legislature was to confiscate private pro- 
perty and vest it ina publice Corporation 
without compensation granted to the pro- 
prietor. The reasonable inference, on the 
other hand, is that the right of the owner 
was intended to be abridged, only to the 
extent necessary for the discharge of the 
statatory duties imposed on the Corporation 
for the benefit of the public. Reference may 
usefully be made to the decision of the House 
of Lords in Tunbridge Wells Oorporation v. 
Baird (4) and of the Judicial Committee in 
Sydney Municipal Council v. Young (5). 
In the former case, Lord Halsbury held that 
the streset, gua street, and so much of the 
actual soil of the street as might be 
necessary for the purpose of preserving, 
maintaining and using it as a street, had 
vested in the Corporation. Lord Herschell, 
added that the vesting of the street vested in 
urban authority such property and such 
property only as was necessary for the 
control, protection and maintenance of ‘the 
street as a highway for public use. In the 
latter case, Lord Morris observed that the 
vesting of a street vested no property in the 
Municipality, beyond the surface of the 
street and such portion as might bə absolute- 
ly necessarily incidental to the repairing 
and proper management of the street; it 
did not vest the soil or the land in them 
as owners, that is, tha street vested in 
them qua street and not as general 
property. The doctrine thus formulated has 
been recognised and applied in avariety of 
cases: Bagshaw v. Buxton Local Board (18), 
Rolls v. Saint George Sauthwark Vestry (14), 
Wandsworth Board of Works v. L. & 8. W. Ry. 
Oo., (15), Finchley Electric Light Co., v. 
Finchley Urban District Council (3), Coverdale 
vs Charlton (6', Poplar Oorpsration v. Millwall 
Dock Co. (16), Hyde Oorporation v. Oldham 
Ashtom and Hyde Electric Tramway (17), 


(18) (1876) i Ch. D, 220; 45 L. J. Oh, 260; 34 L. T, 
112; 24 W. R. 281, 

(14) (1880) 14 Ch. D. 785; 49 L. J. Ch. 691; 43 L. 
T. 140; 28 W. R. 867; 44 J. P. 680. 

(15: (1862) 31 L, J. Ch. 854; 10 W. R. 814, 

(16) (1904) 68 J, P. 339, 

(17) (1900) 64 J. P, 598; 16 T. L. R. 492, 
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Foley’s Oharity Trustees v. Dudley Corpo- 
ration (18), London and North Western Rail- 
way Company v. Westminster Oorporation (19), 
Lodge H. C. Co., v. Wednesbury Corporaticn 
(20), Wandsworth Board of Works v. United 
Telephone Company (21), Battersea Vestry v. 
County of London (22), Mayor of Birkenhead 
v. London § North Western Railway Company 
(23), Lord Provost of Glasgow v. Glasgow 
& South Western Railway Company (24). No 
useful purpose would be served by a minute 
analysis of the! varying circumstances of 
` these decisions ; but the general principle 
deducibla may ba sammarised to be that the 
property of the local authority concerned 
does not extend further than is necessary 
for the maintenance and userof the high- 
way as a highway, that, subject to this 
qualification, the original owners rights 
and property remain, and that if the high- 
way ceases to be a highway, the owner 
becomes entitled to full and unabridged 
rights of ownership in the property, A 
similar view has been adopted in the Courts of 
the United States, where the question of the 
precise interest taken by the Municipal 
Corporation has sometimes arisen in relation 
to title to underground minerals or alluvial 
accretions. The doctrine has been adopt- 
ed that the property or estate vested in the 
Municipality is such only as is necessary for 
street purposes and is in trust for public 
uses and not for purposes of’ profit 
and emoluments [Dillon on Municipal 
(Corporations) 1911, Volume III, page 1691, 
Banks v. Ogden (25), Thomas v. Hunt 
(26), Donovan v. Allert (27), Leadville v. 
Bohn Mining Co. (28)]. In some of these 

(18) (1910) 1 K. B. 317; 79 L. J. K. B. 410; 102 L, 
T.1;'74 J. P. 41; 8 L. G. R. 820. 

' (19) (1904) 1 Ch. 759 reversed; (1905) A. C. 426; 
T4 L. J. Oh. 629; 93 L. T. 143; 54 W. R. 129; 3 L. G. 
R. 1120; 69 J. P. 425. 

(20) (1908) A. C: 323; 77 L J. K. B 847; 99 L. T. 
210; 72 J. P. 417; 6 L, G. R. 924; 24 T. L. R. 771. 

(21) (1884) 13 Q. B. D. 904; 53 L. J. Q. B. 440; 51 
L. T. 148; 32 W. R. 776; 48 J. P. 676. 

(22) (1899) 1 Ch. 474; 68 L. J. Ch. 238; 80 L. T. 
231; 15 T. L. R. 175. 
H- (28) 1589) 15 Q. B. D. 572 55 L. J. Q. B. 48; 50 


(oe. (1898) A. C. 376. 

(25) (1867) 2 Wallace 57; 69 U. S. XVII Law, Ed. 
818. ; 
(26) (1896) 134 Mo. 392; 32 L. R. A. 857. + 


(27) (1902) 11 N. D. 289; 58 L. R. A. 775; 95 Am. 


St. Rep. 720. 
(aay (1908) 37 Colo, 248; 8 L, R. A. (N. 8.) 422; 86 
Pac, 1088, 


r 


. quired for the 
-maintenance of the drain ihereon for the 


cases, reference was made with approval to the 
decisions in Tunbridge Wells Corporation v. 


Baird (4), Coverdale v. Oharlton (6), 
Wednesbury Corporation v. Lodge Hole 
Colliery Co. (29), Lodge H. C. Co, v. 


Wednesbury Oorporation (20) in support of 
the view that the intent and purpose of a 
Municipal Statute is to clothe the city in 
its governmental capacity with the entire 
title to the streets, as such, for public use 
and not for the profit or emolument of the 
city, in other words, the interest or estate 
thus conferred upon the Corporation is 
limited and not absolute, limited by the 
purposes which the Legislature had in view 
when the Corporation was created. 

In the light of these principles it is 


obvious that there was no foundation for 


the claim of the Corporation to inelude the 
disputed- land within the boundaries of 
Municipal land. The plaintiffs are’ accord- 
ingly entitled not merely to a declaration of 
their title, which has been unsuccessfully 
contested by the Corporation, but also to a 
perpetual injunction. The injunction will 
restrain the Corporation, its officers and 
servants from interfering with the exercise, 
by the plaintiffs, of their right of owner- 
ship in the disputed land, except in so far 
as such interference may reasonably be re- 
control, protection ard 


use of the public. 

The result is that this appeal is allowed 
and the decree of the Subordinate Judge 
set aside in so far as it dismisses the claim 
for a perpetual injunction. In supersession 
of the decree of the Subordinate Judge a 
decree will be made to the following eifect: 
“Phe title of the plaintiffs is declared to 
the disputed land; it is further declared 
that the drain thereon has vested in the 
Municipality as a drain. The defendant 
Corporation, its officers and servants are 
hereby perpetually restrained from interfer- 
ing with the plaintiffs in the exercise of 
their rights as proprietors of the disputed 
land, except where such interference may 
reasonably be required for the ‘control, pro- 
tection and maintenance of the drain for 
the use of the public.” 


(29) (1907) 1 K. B. 78, 95 L, T. 816; 71 J. 2.73; ő 
L. G. R. 43; 23 T; L. R. 80; 76 L J. K. B. 68, 


109 
KUNDAN SINGH Y. SURJA KUAR, 


As the plaintiffs have substantially 
succeeded, they are entitled to their costs in 
all the Courts. 


Appeal allowed. 





ALLAHABAD HIGH COURT. 
Letrers Parent Apprat No. 90 or 1915, 
July 7, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
dustice, and Mr. Justice Ratique. 
KUNDAN SINGH AND OTHERS —PLAINTIFP3 
— APPELLANTS 
versus 
Musammat SURJA KUAR AND OTHERS— 
Derenpantrs— RESPONDENTS. 

Morigage— Foreclosure, decrve nisi for, against mort- 
gagor—Mortgagor, death of, before decree absolute— 
Heirs, one of several, brought on record, effect of -—Lae- 
pe crap iat of other heirs, whether could be 
sold, 

A Hindu widow, who was in possession of a certain 
share of her husband's property upon partition made 
among her sons and who lived jointly with one of 
the latter, mortgaged her share to pay off her hus- 
band’s debt. The mortgagee obtaineda decree nisi 
on the mortgage against the widow, but the latter 
died before the decree could be made absolute. The 
son, who had lived jointly withthe widow, was alone 
brought on the record as her representative, and the 
property was brought to sale in execution of the 
decree and was purchased by plaintiffs, who sued 
all the heirs of the widow for possession: 

Held, that the order absolute having been obtained 
against one out of several heirs of the widow, there 
wag notin existence any decree under which the in- 
terests of the other heirs could be sold. [p. 103, col. 2.] 

Malkarjun v. Narhari, 25 B. 837; 5 0. W. N. 10; 2 
Bom, L. R. 927; 27 I. A. 216; 10 M. L. J. €68; 7 Sar. 
P. C. J. 739, distinguished. 

Appeal, under section 10 of the Letters 
Patent from the judgment of Mr. Justice 
Tudbali, modifying a decree of the First 
Additional Judge, Aligarh. 

FACTS of the case will appear from 
the following judgment of Tudball, J.: 

“The facts out of which this second 
appeal has arisen are as follows:—One 
Lakhmi, the owner of certain property 
in the village of Ametha, died leaving three 
sons, Baldeo, Gulab and Kesri. The three 
sons mortgaged this property to one Jasram, 
who on 20th September 1900 got a decree 
for sale in execution of which the property 
was sold. Baldeo and Kesri each paid jrd 
of the debt and the sale of their shares was 
set aside. 

Gulab Singh had died leaving a widow 
and five sons, Gauga Prasad, Pitambar, 
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Chokhe Singh, Kunjal and Sher Singh. 
The widow was Musammat Rukmin. 6 

The sons partitioned the estate of Gulab 
and by reason thereof each of them and the 
widow gota one-sixth in Gulab Singh’s share 
of the Mauza Ametha, 

This was the state of affairs when the 
property was sold. Baldeo and Kesri rescu- 
ed their one-third shares from the sale as 
stated above. 

Gulab’s eldest son Ganga Prasad and his 
widow Rukmin borrowed Rs. 1,700 from 
one Bhura Singh on 8th October 1900, 
giving him a simple mortgage of the two 
one-sixth shares held by them in Gulab’s 
share of Ametha. With the money thus 
borrowed they paid up the remainder of 
Jasram’s decree and the sale of Gulab’s 
share was also set aside. 

The other four sons of Gulab contributed 
nothing to the rescue of the share from 
the sale. 

Bhura Singh on 15th September 1506 
brought a snit for sale on the basis of his 
mortgage figainst Ganga Prasad and Musam- 
mat Rukmin. He also impleaded two 
prior mortgagees. He obtained a pre- 
liminary decree for sale on 17th January 
1907 conditional on his paying off the prior 
mortgages. 

On 26th March 1909 he assigned his 
decree to the present plaintiffs, whose 
names were brought on the record as 
decree-holders on 12th July 1909. Then 
Musammat Rukmin died and the case was 
continued against Ganga Prasad alone, 
apparently on the ground that he and 
his mother were living jointly. At any 
rate the other sons of Gulab were not 
made parties to the suit. Of these 
four sons one Pitambar had also died prior to 
the death of Rakmin. On Sth February 
1910 the plaintiffs obtained an order 
absolute for sale. They paid off the 
prior morbgagees as directed by the decree. 
On 20th September 1910 the mortgaged 
property (¢.e, the shares of Ganga Prasad 
and Musammat Rukmin) was put to sale 
and purchased by -the plaintiffs. They 
then applied for mutation of names after 
obtaining formal delivery of possession, 


They were opposed by the other sons of 
Musammat Rukmin, who pleaded that there 
had been uo partition in the family; that 


Vol, XXXVII, 
KUNDAN SINGH |. SURJA KUAR, 


the name of Rukmin had been entered 
for her%onsolation after the death of Gulab; 
that she had no share and no legal power to 
mortgage any share. __ 

The Revenue Court granted mutation in 
respect only of the one-sixth share of 
Ganga Prasad and refused itin respect to 
the one-sixth share which had stood in the 
name of Rukmin. 

The plaintiffs then brought the present suit 
for possession of the share of Rukmin. They 
impleaded all the living members of the 
family, including the widow of Pitarabar 
and also a transferee Darjan Singh, who 
had purchased the rights of Chokhe Singh 
(son of Gulab Singh) including the share 
he had inherited from Rukmin. 

They pleaded that after the partition 
between the sons and widow of Gulab 
Singh, the widow and Ganga Prasad con- 
tinued to live jointly and that on her 
death Ganga Prasad alone inherited her 
one-sixth share. 

In defence it was pleaded that there had 


- been no partition, that Rukmin’s name had ' 


been recorded for consolation and she had no 
power to mortgage, and that her other sons 
were not liable to pay thedebt which she 
had contracted. That in any case they were 
not bound by the order absolute as they had 
not been made parties to the suit. 


Darjan Singh also pleaded that he 
“had purchased Chokhe Singh’s property 
under a decree on a morigage prior to that 
under which the plaintiffs had purcliased. 


The Court of first instance held 


(1) That Rukmin was the owner of the 


share which stood in her name and that it 
was her siridhan, it having come to her on 
partition between the sons; 

(2) that she had power to mortgage; 

(8) that she and Ganga Prasad wera not 
joint; : 

(4) that the other sons of Gulab not hav- 
ing been made parties to the snit on Rukmin’s 
death were not bound by the decree and 
the suit, therefore, must fail. 

16 passed no decision on the 2nd and 3rd 
issues framed by it and dismissed the suit. 

The plaintiffs appealed and pleaded 

(1) that the decree in execution of which 
the property had been sold was based on a 
bond executed in lieu of a debt due from 


INDIAN CASES. 


101 


Galab Singh for the payment of whivh all the 
heira of Gulab Singh were liable; 

(2) that after the partition Ganga 
Prasad and Rukmin lived jointly; : 

(3) that Rukmin’s share was not her 
stritdhan nor wasit inherited by her sons on 
her death; - 

(4) that the property having baen sold 
to satisfy an ancestral debt, the other heirs 
of Gulab Singh ware bound by the sale and 
could not now object and the plaintiffs were 
entitled to possession. 

It was pointed out that the first Court 
had not decided two of ths issues, Tha 
lower Appsllate Court states in its judgment 
that the first Court had held the partition 
not proved. This appears to bean error, 
The first Court’s judgment is not very good, 
bub it clearly held in favour of the partition 
for it held that Rukmin’s share became her 
stridhan. It held it not proved that after 
the partition Rakmin and Ganga Prasad 
ramained joint and hell jointly, The 
lower Appellate Court held that thera had 
baana partition and that after’ that the 
widow and Ganga Prasad remained joint, 
that the estate which the widow got, in 
tha absence of all evidenza to show that she 
got an ab3olute estats with the aonsent of 
the sons, was an ordinary widow’s estate 
which on her death went to ths reversioners 
of har husband. The Cours thea conolad- 
ed its jaigment in the following words; “It 
is complained that the lower Court has not 
desided the suit on its merits. This is 
not so; he has held rightly, though he does not 
give his authority, that Musanma Rukmin 
was not empowered to mortgage and has 
dismissed the plaintiff,’ suit on this ground. 
The appeal fails and is dismissed with 
costs,” ; 

Here the Appellate Court has again erred. 
The first Court’s decision on the first issue is 


as follows: “Rukmin's name is recorded in 
ihe revenue papers over one-sixth of 
Gulab’s estate, I think she owned and 


possessed that share and was authorised 
to morbgage ib.” The first Court dismissed 
the sait simply on the ground thit the other 
heirs of Gulab not having been made 


‘parties to thesuit were not bound by the 


decree (or rather the order absolute). 
The plaintiffs come here on second appeal. 
They accept the finding that the estate which 
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Rukmin took on partition was that ofa Hindu 
widow with limited powers, there being 
no evidence to show that at the time 
of partition an absolute estate was granted 
to her. 


It is urged (1) that on the facts found 
all tbat the defendants (other than Ganga 
Prasad) are entitled to, is an opportunity 
to redeem because they were not made 
parties to the suit of Bhure Singh on 
the death of Musammat Rukmin as they 
ought to have been. | 


(2) That in any case Ganga Prasad was 
bound by the decree and he took one- 
fourth of Rukmin’s share on her death, 
being one of the four surviving sons, one 
Pitambar having died beforehand leaving 
only a widow, and that the plaintiffs are 
entitled at least to recover one-fourth of 
the share in dispute. 


One point is clear, In 
one-fourth share which Ganga Prasad 
took in Rukmin’s one-sixth share is 
concerned, the plaintiff is clearly entitled 
to a decree for possession. There remain 
the rights of the other sons and the 
question is, whether in the circumstances 
the plaintiffs are entitled to any relief 
and if so, to what relief as against them. 
The second issue framed by the Court of 
first instance requires no decision, for if 
Durjan Singh purchased at a sale under 
a mortgage prior to that which Musammat 
Rukmin created, then that mortgage could 


so far as the 


not cover Musammat Rukmin’s share 
which is the property now in dispute, a 
share which only came to Chokhe 
Singh ` on Rukmin’s death. Moreover 


Rukmin’s mortgage was made to save the 
estate of Gulab Singh which had been 
put up to sale under a mortgage created 
by Gulab Singh himself. It seems to me 
clear that as regards three-fourths of the 
property now in suit the plaintiffs’ case 
must fail. No suit could now be brought 
to enforce the mortgage against the other 
sons of Gwlab as it is apparently barred 


by time. The order absolute which was 
obtained against Ganga Prasad alone 
cannot bind the other three sons who 


were not made parties. My attenticn has 
been called to that decision. 
The problem for solution may, shorn of 
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all unnecessary facts, be briefly stated as 
follows:— 

A Hindu (Gulab Singh) mortgaged his 
property (one-third of Ametha). He then 
died leaving five sons and a widow. The 
sons partitioned the estate and each got 
a one-sixth share, and a one-sixth went to 
the widow (Rukmin). The widow and one 
son continued to live together, 

The mortgagee sued the widow and all 
the sons and got a decree for sale and 
the property was actually sold. The widow 
and one son (Ganga Prasad) then mort- 
gaged their own shares, obtained. money 
thereby, paid it into Court and the sale 
of all six shares was set aside. 4 

The widow clearly mortgaged her share 
to pay off a debt which was legally bind- 
ing on the estate and on all her sons, 
who were reversioners to the share which 
she had taken-on partition and also were 
co-judgment-debtors of hers, There was 
thus clear binding necessity. 

A decree for sale was obtained against 
her. She then died and only one of her 
sons, Ganga Prasad (out of the fbur who 
survived her), was made a party as her 
heir. The order absolute was made as 
against him and the property has been 
sold and purchased by the plaintiffs. 


As for Kadir Mohideen Marakkayar v. 
Mutlhukrishna Ayyar (1), on the basis of 
which it is pleaded that the decree against 
Ganga Prasad binds the other heirs of 
MYusammat Rukmin, with all due deference 
to the learned Judges who decided that 
case, I cannot agree with them. It is not 
shown to me that that decision has been 
followed by the Madras or any other 
High Court. That decision goes so far as 
to hold that if on the death of a defendant, 
on the application of the plaintiff the 
name of anybody be brought upon the 
record, though such person may be only 
one of several legal representatives or may 
not be the true legal representative, the 
decree will be binding and good as against 
legal representatives who have not been 
made parties, in the absence of fraud. 
It is possible fora true legal representative 
to have no knowledge of the suit and if 
not made a party, he may have no 


` (1) 26 M. 230; 12 M. I. J, 368, 
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opportunity of redeeming a mortgage before 
execution and final sale of the property. ~- 

Prior to the present Civil Procedure 
Code, under the rulings of this Court, an 
application for an order absolute under 
the Transfer of Property Act was held 
to be an application in execution of the 
decree for sale and had to be made within 
three. years of the decree, No such 
application could be made now as against 
the three other sons of Gulab. . Rukmin 
and Gulab were both dead when the 
application was made in the present case. 
The sons of Gulab were the owners of 
the property in suit. Proceedings ought 
to have been taken against them all. As 
regards the rights of those who were not 
made parties the order absolute and the 
sale are of no effect. I cannot hold that 
Ganga Prasad represented their interests. 
They were separate. from him in every 
way. 

The share of Ganga Prasad, however, 
clearly passed to the present plaintiffs and 
they are entitled to possession thereof. 
The result is that’ [ admit the appeal to 
this extent. I grant the plaintiffs a decree 
for possession of one-fourth of Musammat 
Rukmin’s one-sixth share. They will 
recover their proporticnate costs in all 
Courts as against Ganga Prasad. Their 
claim in regard to the remaining three- 
fourths must fail and in regard thereto I 
uphold the decrees of the Courts below. 

In the circumstances of the case, however, 
I direct the defendants to bear their own 
costs in all Courts.” 

Mr. Feary Lal Banerji, for the Appellants. 

Mr. E. A. Howard, for the Respondents. 


JUDGMENT. —The facts connected with 
this appeal are fully stated in the judg- 
ment of the learned Judge of this Court 
and it is unnecessiry to repeat them. Mr. 
Peary al Banerji, on behalf of the 
appellants, strongly relies upon the ruling 
in Malkarjun v. Narhari (2). In the 
present case the plaintiffs sued for posses- 
sion. Their title depends upon an aaction- 
sale in the execution of a mortgage-decree. 
ln the case relied upon the defendant 
was in possession. In the present case 
the plaintiff is not in possession bat seaks 


(2) 25 B. 337; 5 C. W N. 10; 2 Bom. L. R. 927; 27 
“LA, 216; 10 M. L. J. 368; 7 Sar. P, O, J. 739, 
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possession and he must succeed upon the 
strength of his own title. Furthermore 
there is this great distinction between the 
two cases. In the case relied upon the 
property had been sold in execution of a 
simple money-decree which had been 
obtained during the lifetime of the judg- 
ment-debtor. In the present case only a 
decree nisi (as it was then called} had 


been obtained during the lifetime of 
Musammat Rukmin. It was not until 
- after her death and in-the absence of 
her heirs except one that the order 
absolute was obtained. It seems to us, 


therefore, that there was not in existence 
any decree under which~ the interests of 
the other heirs could be sold. We think, 
therefore, that the decision of the learned 
Judge of this Court was correct and should 
be affirmed. We accordingly dismiss the 
appeal with costs, 


Appeal dismissed. 


o 
NAGPUR JUDICIAL COMMISSIONER'S 
: COURT. 
APPEAL FROM Appauuate Dacres No, 108B 
or 1915. 
July 7, 1916. 

Present: —Mr. Stanyon, A. J. ©. 
DHANOOLAL—Derenoant— 
APPELLANT 
versus 
Musammat BAJI—Ptatstirs— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. III, r. 4 
—-Pleader, delegation of duty by, to another— Appear- 
ance by Pleader not duly appointed, effect of—Appeal, 
proper presentation of, what constitutes —Power-of- 
attorney, nare of Pleader omitted from body of, effect of 
—Obdjection taken at late stage, effect of. 

The provisions of Order ITI, rule 4, of the Civil Pro- 
cedure Code, 1908, are clear and imperative, and the 
Courts have no power to relax them. [p. 105, col. 1.] 

A Pleader whose name is omitted from the body 
of a vakalatnimah is not a duly appointed Pleader, 
and an appeal presented by him is not properly 
presented, even though the omission might be only 
due to an oversight. [p. 104, col 2.] 

The fact that no objection is taken till a very late 
stage, does not validate the appointment of a Pleader 
which was not duly made. [p. 104, col. 2.] 

Muhammad Ali Khan v. Sukhw, 19 Ind, Cas. 674; 11 
A. L. J. 458; Mohammad Ali Khan y. Jasram, 23 Ind, 
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Cas. 464; 36 A. 46; 11 A. L. J. 1015; Pokhpal Singh v. 
Damber Singh, 6 A. L. J. 110 Notes, followed. 

An act or appearance by any Pleader, not duly 
appointed by the person for whom he is to act, is no 
act or appearance in law. [p. 108, col. 1.] 

Where a Pleader, expressly empowered to’ employ 
a colleague to act for or with him, makes such 
appointment, he must strictly comply with the pro- 
visions of Order IlI, rule 4 (1), Civil Procedure Code, 
unless exempted by clause (8) of the same rule. [p. 
105, col. 1.}. 

Shivdayal Ramcharan v. Khetu Gangu, 20 B. 293; 
10 Ind. Dec. (N. 5.) 754, referred to. 


Appeal against the decree of the Addi- 
tional District Judge, Akola, dated the 26th 
November 1914, confirming that of the 
Mansif, Khamgaon, dated the 4th October 
1911. 


The Hon’ble Mr, M. R. Digit, for the Ap- 
pellant. 


Mr, Lal 
Respondent. 

JUDGMENT.—Jn this case the appellant 
has been the victim of his friends. A 
- decree was passed against Jim by the 
Munsif of Khamgaon on the 4th October 
1911. An application for copies of the 
judgment and decree was made on the 
80th October 1911, and the copies were 
prepared and delivered on the 19th Decem- 
ber 1911. Mr. G. YV. Karnik, a Pleader“of 
Berar, was retained by the appellant, and 
he prepared the memorandum of appeal 
and signed it on the 25th January 1912. 
On the same date a power-of-attorney was 
executed in his favour and accepted and 
signed by him. Thereafter instead of doing 
his work and presenting the appeal, he 
appears to have delegated that duty to 
another Pleader, Mr. R. M. Gupte, who 
. irregularly added his signature to Mr. 


Mohan Vivian Bose, for the 


Karnik’s power-of-attorney, and, on the 
sama day, persuaded an ill-informed or 
careless clerk to accept the appeal. The 


clerk’s endorsement reads:— < 


“ Presented by Mr. R M. Gupte, Pleader, 
beyond time and duly stamped.” 

The appeal was then 32 days beyond time, 
and was rejected by the lower Appellate Court 
on the 3lst January 1912. On the 7th 
June 1912 the appellant appealed to this 
Court (Second Appeal No. 144-B of 1912), 
and, on the 18th January 1913, Hallifax, 
A. J. ©., directed the lower Appellate Court 
to consider whether there was sufficient cause 
for the delay in presenting the appeal to 
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justify an extension of time. After due 
inquiry the lower Appellate Court extefided 
time, and, on the 14th August 1913, ad- 
mitted the appeal for hearing. The hear- 
ing was fixed for the 27th January 1914, 
but the appeal was adjourned unheard by 
two consecutive Judges until it came before 
a third on the 16th November 1914, when 
objection was taken that the appeal had 
not been duly presented. This objection 


- prevailed, and, on the 26th November 1914, 


the learned Additional District Judge, 
following the decision in Muhammad Ali 
Khan v. Sukhu (1) [which was confirmed in 
appeal Monammad Alt Khan v. Jasram 
(2)], dismissed the -appeal. The learned 
Judges of the Allahabad High Court 
{following an earlier decision of the 
same tribunal cited as Pokhpal Singh v. 
Dambei Singh (3), which I have been un- 
able to find] held that a Pleader whose 
name is omitted from the body of the 
vakalatnamah is not aduly appointed Pleader, 
and an appeal presented by him is not 
properly presented, evan though the omission 
might be only .due to: an oversight. It 
was also held that the fact that no objection 
was taken till a very late stage would 
not validate the appointment of a Pleader 
which was not made properly. 


From the above decree the present appeal 
was made 125 days later, and it is only 
brought just within time by allowing 36 
days as requisite for obtaining copies. 


It is obvious that the appellant has no 
locus standi, From such experience as I have 
had of Berar, a practice appears to me to 
be growing up among Pleaders of orally 
delegating their duties to one another. This 
is a form of laxity which cannot be re- 
cognized because it is distinctly illegal, as 
was pointed outin Shivdayal Ramcharan v. 
Khetu Gangu (4). It ia also obviously 
irregular; and when it goes, as it did’ ia 
this case, to the extent of delegating the 
important doty of presenting a memorandum 
of app2al to a Pleider nat aopointel by 
the appellant, who signs a power nob given to 


(1) 19 Ind. Cas, 674, LL A. 5. J. 459. 

(2) 23 Int. Cas 434; 35 A. 43; LL ALT J. 1915. 
(3) 6 A. L. J. 110 Notes, 

(4) 20 B, 293; 10 Ind. Dec. (x. s.) 764. 
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him, the procedure borders upon professional 
miscontluct. We do not find here, as waa 
the case before tbe Allahabad Judges, a 
belated objection to a mere inadvertent omis- 
sion from the body of the vakalatnamah 
of the name of a Pleader whom the appel- 
lant desired to appoint. Here there was 
no power at all in favour of the ` Pleader 
who presented the appeal, but his unautho- 
rized and improper signature on a power 
given to, another Pleader; and objection 


was taken at the first hearing, inter 
partes. I concur in the views of the 
learned Judges in the Allahabad and 


Bombay cases above cited. It makes no 
difference that Mr Gupte professedly 
appeared for the appellant on the 3lst 
January 1912 by himself, and on the 27th 
January 1914 and 22rd June 1914 with 
Mr. Karnik. It is obvious that these 
appearances were equally without authority. 
But even if they had been ‘duly autho- 
rized by a power-of-attorney Subsequently 
obtained from the appellant, that could 
not have validated the presentation of the 
appeal. The provisions of Order III, rule 
4, of the Civil Procedure Code, 1908, are 
clear and imperative, and the Courts have 
no power to relax them. An actor appear- 
ance by any Pleader, not duly appointed 
“by the person for whom he is to dct, is 
no act or appearance in law. I do not 
say that where a Pleader is expressly 
empowered to employ a colleague to act 
for or with him he may not make the appoint- 
ment. But if he does so, he must obey 
Order ILI, rule 4 (1), of the Civil Pro- 
cedure Code. The only exception is that 
provided by clause (3) of the same rule, 
-Where a Pleader, duly authorized by a power- 
of-attorney to act in this b:half, appoints a 
legal practitioner of the classes described 
in clause (3) to act for him, the latter 
is of course not undar any obligation to 
‘produce written authority. Bat if the 
Pleader appointing him has no express 
written authority to appoint a Barrister or 
Advocate, the latter cannot legally appear 
for him. It will be well if the Bar will 
give special attention to these provisions 
of the law, and regulate their practice 
accordingly, so as to avoid such failures 
of duty and loss tn purties as the unauthoriz- 
ed delegation of work myst involve. - 
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The appeal fails and is dismissed with 
costs. 


Appeai dismissed. 


PUNJAB CHIEF COURT. 

Seconp Civic Appear No, 878 or 1912. 
March 21, 1916. 
Present:-——Nir. Justice Shah Din and 
Mr, Justice Chevis. 

TILOK CHAND—Derenpant— 
APPELLANT 
versus 
RAM CHAND— PLAINTIFF. — 
RESPONDENT., 

Specific Relief Act (I of 1877), s. 42— Declaratory 
suit— Consequential relief—Mahant, suit for removal 
of, and declaration of plaintiff's right to nominate 
successor, maintainability of. 

A suit lies for removal ofa mahant and for a 
declaration thai plaintiff has the right to nominate 
a new mahant, without asking any further relief. In 
such a suit the prayer for removal of the defendant 
from the office does not imply his physical disposses. 
sion, all that is sought being a decree which would 
enable the successor on appointment to enforce his 
own right to take possession of the property. [p. 106, 
col, 2. 

re Mangal Das v. Mahant Narinjan Das, 56 P. - 
R. 1895, followed. 

Abdulkadary. Mahomed, 15 M. 16; 5 Ind. Dec. (n.s.) 
860, distinguished. 

Strinivasa. Ayyangar v, Strintvasa Swami, 16 M. 31; 
2M. L. J. 139; 5 Ind. Dec. (N. 8.) 729; Srinivasa Swami 
v. Ramanunja Chariar, 22 M. 117; 8 M. L, J. 190; 8 
Ind. Dec. (N. £.) 82, not followed, + 

Second appeal from the decree of the 
Additional Divisional Judge, Amritsar 
Division, at Jullundur, dated the 22nd 
May 1912. 

Messrs. Mul Chand and Rambhaj Datta, 
for the Appellant. 

` Bhagat Govind Das and Mr. D. C. Ralli, 
for the Respondent. 

JUDGMENT.—The dispute in this case 
is as to the mahantshtp of the institution 
known as “Murti Ram Wali” Dharamsala 
situated in Katra Nihal Singh, Amritsar. 

The late Mahant Tulsi Ram died shortly 
institution of this suit. De- 
fendant is Tulsi Ram’s elder brother, Just 
before be died Tulsi Ram executed a Will 
in favour of defendant, describing him as 
his chela and leaving everything to him 
subject to the control of one Bhai Dyal 
Singh. ` Defendant has now taken posses- 
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sion, and plaintiff who claims to have 
the right to nominate a successor to the 
mahantship sues to have defendant removed 
- and to have it declared that plaintiff has 
the right. to nominate a new mahant. Ac- 
cording to plaintiff Tulsi Ram left no 
chela, and plaintiff bases his claim to 
appoint a successor on two grounds, (1) 
that he is spiritually related to Tulsi Ram 
(see the tree on page 8 of the paper-book) 
and (2) that he is the mahani of the 
parent shrine. 

The first Court dismissed the suit. The 
Divisional Judge on appeal held that the 
Will, though executed by Tulsi Ram 
while in his “full senses, incorrectly de- 
scribed’ defendant as chela. The learned 
Divisional Judge disbelieved the oral 
evidence as to defendant having been ap- 
pointed: a chela, and held that the mere 
_ execution of the Will gave defendant no 
right to succeed, and that plaintiff, as 
mahani of the parent institution, had a 
right to nominate a successor subject to the 
confirmation of the fraternity. So the 
Divisional Judge gave a decree declaring 
that plaintiff had a right to nominate a 
successor to the mahantship subject to the 
confirmation of the fraternity and to remove 
defendant from the office of mahant. 

Defendant wppeals, and the first ground 
of appeal is that the sait in its present 
form does not lie as a suit for possession 
could be brought. Rai Sahib Mul Chand 
cites Abdul “Kadar v. Mahomed (1), 
Strinivasa Ayyangar v. Strnivasa Swami (2) 
and Srinivasa Swami v. Ramanuja Chariar 
(3). The first of those rulings is dis- 
tinguishable, as inthe present case plaintiff 
does not claim that he is entitled to suc- 
ceed to the mahantship himself nor does 
he seek possession for himself, In 
Strinivasa Ayyangar. v. Strintvasa Swami 
(A the claim was brought by three 
of the disciples of a mutt, asking 
(1) for a declaration that defendant was 
not the duly appointed successor of the 


late head of the ‘mutt and (2) that the, 


Court should fill up the vacancy by ap- 
pointing a successor. The suit failed as it 


(1) 15 M. 18; 5 Ind, Deo. (x. s.) 360. 
(2) 16 M. 31; 2 M. L. J. 189 5 Ind. Dec. (x. s.) 729. 
(8) 22 M, 117;8 M. L.J. 19058 Ind. Dee. (N. 5.) 182. 
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was held that plaintiffs could have asked 
further that the mutt and its pr®perties 
should be handed over to the person ap- 
pointed as successor and the defendant 
should be ejected. In Srinivasa Swami 
v. Ramanuja Ohariar (3) a somewhat 
similar suit was thrown out, it being held 
that it would be for the disciples to ap- 
point a successor and that the defendant 
might take objection to the person appoint- 
ed and then another suit would be neces- 
sary, whereas if an appointment was 
first made and the person appointed brought 
a suit everything could be settled in the 
one suit. These rulings seem to be in de- 
fendant’s favour. 


Butin Bawa Mangal Dasv«Mahant Narinjan 
Das (4), a suit in which certain plaintiffs 
sned to eject a mahant for misconduct and 
for a declaration that they were entitl. 
ed to nominate a successor, it was held 
that plaintiffs were not seking possession 
for themselves, that the prayer for removal 
of defendant from the office did not imply 
his physical dispossession, and that all that’ 
was sought was a decree which would 
enable the successor on appointment to 
enforce his own right to take possession- 
of the property. This ruling seems to us 
a good guide, and we prefer to follow ib 
rather than the Madras ruling. Heretooa 
decree for removal frem the post of mahant 
does: not necessarily mean defendant’s 
physical removal from the property.. When 
a successor is duly appointed he can ejeob 
defendant from possession of the property, 
bringing a suit if necessary. But there 
cannot be two mahants, and until defendant 
is removed from the office and ,the office 
thus becomes vacant, how can any successor ` 
be appointed? It is a good thing to avoid 
multiplicity of suits as far as possible, “but 
it is the successor, and not plaintiff, who 
will have a right to claim physical posses- 
sion, and so long as defendant remains 
mahant no successor can be appointed. 


It may be said that defendant is not 
really the mahant, but he is at least 
de facto mahant, at present. Granting 
that he is only a trespasser end that hig 
presence is no bar to the appointment of 
a mahant, and that the person so appoint- 


(4) 66 P. R. 1895, 
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ed will be able to sue for possesion, the 
mere fact that in the future another 
person will be entitled to sue for physical 
possession seems fo us no legal bar to 
` giving plaintiff a declaratory decree in the 
present case. 7 

The finding that defendant is not a chela 
of Tulsi Ram is one of fact, and cannot 
be disputed in second appeal. That the 
mehant could not nominate an outsider as 
hig successor merely by Willis a point on 
which we have no doubt whatever. 

But ‘it is urged on behalf of defendant 
that the lower. Appellate Court has found 
that plaintiff is entitled to nominate 
on a ground which plaintiff never advanc- 
ed in the pleadings-in the first Court, viz., 
that plaintiff is the mahant of the parent 
institution. It is denied that plaintiff is 
the mahant of a parent institution, and 
it is pointed out that there is no evidence 
to justify a finding that he is. “Further 
it, is urged that plaintiff as an Arya 
Samajist is disqualified from right of 
appointment. All this is, however, of little 
real consequence and to order further 
enquiry would be useless trouble, for any 
nomination, whether by the plaintiff or 
by any one else, is subject to the con- 
firmation of the fraternity, so it is really 
the fraternity who will have the last say 
in the matter. Hach party before us claimed 
to have the support of the blek behind 
it. Recognizing that the bhek have the last 
‘word in the matter, and that without their 
confirmation plaintiff is powerless, Rai Sahib 
Mul Chand withdrew opposition to the 
lower Appellate Court’s decree, provided 
that it was added that defendant should 
not be dispossessed from the property till 
a successor -had been nominated and the 
nomination had been duly confirmed. 

This is a‘ reasonable settlement of the 
whole zase. If plaintiff has not the support 
of the bhek he is powerless and itis useless 
for bim to move in the matter. If he has 
the’support of the bhek, the sooner he no- 
minates a successor and gets his nomination 
confirmed by the bhek the better. 


- We accept the appeal only to this 
extent that we add to the decree of the 
learned Divisional Judge a condition that 
defendant shall not be deprived of the physi- 
eal possession of the dharamsala and of any 


. 
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property which may belong to the dharam- 
sala until a successor has been duly appointed 
and the appointment has been confirmed 
by the fraternity. The plaintiff, if he 
wished to succeed on the score of being 
mahani of the parent institution, should 
have slated this clearly in the pleadings, 
so that proper enquiry on this point might 
have been made. We, therefore, decline to 
allow him costs. The parties will bear 
their own costs in all Courts. 

i : Appeal accepted, 


‘PATNA HIGH COURT. 
Secoyp O:vit APPBAL No, 2878 or 1914, 
May 19, 1916. 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin., 
LAL NARUPRAJA SINGH— 
PLAINTIFF— APPELLANT 
versus 


BHABANI THLI—~Devenrpantr— 


RESPONDENT. 

0. P. Land Revenue Act (XVIII of 1881), s. 654 
—‘Protected’ gaontia, whether can surrender tenure 
—Gaontia, power of, to confer permanent rights— 
Adverse possession, nature and commencement of. 

Plaintiffs ancestor, who was zemindar of the village 
in dispute, granted a lease of it in gaontia tenure 
to one D, and fresh leases were in succession granted 
to his son and grandson, the last named becoming a 
‘protected’ gaontia under section 65A of the Central 
Provinces Land Revenue Act, 1881, On his death in 
1900, his second son K was recorded as gaontia, and 
in 1907 the latter surrendered the tenure to the plaint- 
iff. In1911 plaintiff sued defendants for possession 
of the lands, and the latter, all of whom belonged to the 
family of the gaontia, resisted the zemindar’s claim on 
the grounds that K had no power to surrender the 
tenure to the plaintiff, that they had been in adverse 
possession of the lands both as against the gaontia and 
as against the zemindar and that the snit was barred 
by limitation: 

Held, (1) that there was nothing in the incidents 
of the tenure of a “protected” gaontia, as set out in 
section 654 of the Central Provinces Land Revenue 
Act, 1881, which in any way suggested that a gaontia 
7 not entitled to relinquish his rights; [p. 109, col, 
1. 

(2) that the suit was not barred by limitation as 
possession could not be adverse to a person who wags 
not himself entitled to claim present possession, and 
so long as the gaontia tenure subsisted, the zemindar 
was not entitled to actual possession of any portion 
of tha village and the possessioa of tho defendants did 
not become adverse to the plaintiff until the tenure 
was relinquished in 1307. [p. 108, col. 2; p. 109, col, 


1.) 
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A gaontia cannot confer rights of a pormanent 
character in the village which would be binding upon 
the zemindar after the gaontia tenure ceases to exist. 
- fp. 109, col. 1.) 

Second appeal from a decision of the Dis- 
trict Judge, Manbhum-Sambalpur, dated the 
14th May 1914, affirming that of the Sub- 
ordinate Judge, Sambalpur, dated the 18th 
September 1912, 

Mr. Janakinath Bose, for the Appellant. 

Mr. Priyanath Chatterjee, for the Respond- 
ents. 


JUDGMENT. 


Cuamer, O. J.—This appeal is connected 
with Second Appeals Nos. 2879 and 2880 of 
1914 and this judgment will govern all three 
appeals. 

The appellant brought the three ‘cat out 

.of which these appeals, have arisen for the 
possession of plots of land in Mouza Sargipali, 
of which the appellant is the zemindar, The 
facts are that in 1845 an anvestor of the 
appellant leased the village in gaontta tenure 
to one Dhunda. Fresh leases were given in 
succession to the latter’s son Gajadhar and 
grandson Karuna. The last-named, who be- 
came a “protected” gaontia under section 65A 
of the Central Provinces Land Revenue 
Act, 1881, died in 1900, leaving three sons 
of whom Mohan was the eldest. Mohan 
would have succeeded in the ordinary course 
to the position of gaonéia, but he resigned in 
favour of the second son Cuber who was 
then recorded as gaontia. In 1907 Kuber 
surrendered the tenure toths zemindar. The 
respondent in Second Appeal No. 2878 is a 
younger brother of Karuna, the respondent in 
Second Appeal No. 2579 is a nephew of 
Karana, and the respondent in Second Appeal 
No. 2880 isa cousin of Karuna. All three 
are, therefore, closely related to the men who 
have held the village as gavuntia. The plots 
held by the respondents are part of the bhogra 
land of the village. Here it may be explained 
that the rent payable by a gaontia to his zemin- 
dar was usually. the sum which the gaontia 
was expected to collect from the tenants. 
His profit or remuneration for collecting the 
rents was what he could get out of the 
bhogra lands, which appear to be not unlike 
what are known elsewhere as sir lands. 
Many years ago, it is not known when, the 
Lhogra lands were divided up amongst the 
members of the gaontia’s family, probably in 
order to supply them with separate mainten- 
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ance. When Kuber relinquished the tenure 
in 1907, the zemindar obtained possession of 
the bhogra plots held by other members of the 
family, but the respondents to these appeals 
refused to give up the plots held by them. 

The questions for decision are (¢) whether 
the respondents were bound to give the plots 
up to the z:mindar and (it) if so, whether 
these suits were brought within limitation. 
The learned District Judge has answered 
the first question in the affirmative, but the 
second in the negative. 

The learned Vakil for the respondents 
concedes that a gaontia of the kind now in 
question was, before the passing of Act XII 
of 1898, by which section 65A was inserted 
in the Central Provinces Land Revenue Act, 
1881, no more than a fackadar or farmer of the 
village. This is in accordance with the 
opinion expressed by Mr. Nethersole in his , 
Settlement Report. Ihave had no experience 
of cases relating to the tenures ofa 
gaontia of this kind, but I assume that the 
learned Vakilis right in saying that a gaontia 
was before 1898 no more thana thikadar, 

Section 65A provides that the Settlement 
Officer may in certain circumstances declare a 
gaontia to be “protected” for the purpose of 
that section”, or give him the right of an 
occupancy tenant in respect of the whole or 
part of the land in his cultivation. The 
Settlement Officer may also tx the jama 
payable by the gaontía. The incidents of 
the tenure of a protected” gaontia are set 
out, namely, that the tenure is heritable but 
not transferable and descends to a single heir 
in accordance with certain rules. It is 
éommon ground thatformerly, at all events, 
a gaontia of this kind could not sublet his 
rights, and itis clear that he sould not 
create in the village any tenure of a perma- 
nent character which would hold good after 
his lease came to an end. 

The respondents say that. they have been 
in possession of the lands in suit for a great 
many years (an assertion which is not disput- 
ed) and that their possession has been 
adverse not only to the gaontia for the time 
being, but also to the zemindar, 

But possession cannot be adverse to a 
person who is not himself entitled to 
claim present possession. ‘So long as the 
gaontia tenure subsisted, the zemindar was 
not entitled to actual possession of any por- 
tion of the village. The possession of the 
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respondents did not become adverse to the 
appellant till the tenure was relinquished in 
1907? The present suits were instituted in 1911 
and were, therefore, within time. 
_ The first Court found that the relinqaish- 
ment was a collusive transaction and a sham, 
but the lower Appellate Court found that it 
was areality and valid. It was contended 
before us that a “protected” gaontia is unable 
to relinquish his rights, No authority was 
“ cited in support of this contention, and I can 
discover nothing in the incidents of the 
tenure of a “protected” gaontia as set out in 
section 65A of the Central Provinces Land 
Revenue Act which in any way suggests thata 
gaontia is not entitled to relinquish his rights. 
The land held by the respondents seems to 
have come into their possession even before 
Karuna became gaontia, Karuna and after 
him Kuber seem to have held under inde- 
pendent leases. If so, it cannot bè said that 
by relinquishing the tenure Kuber was acting 
against the interests of his own grantees or 
the grantees of any person through whom he 
_ claimed. This point, however, is not of any im- 
portance, for as already stated, a gaontia could 
not confer rights of a permanent character in 
the village which wou'd be binding upon the 
zemindar after the gaontia’stenure ceases to 
exist, ’ 
- For these reasons I am of opinion that the 
respondents are vot entitled to retain the 
lands in suit and these suits are not barred 
_ by limitation. I would allow these appeals 
and decree the claims in these suits with costs 
in all three Courts. The amount of mesne 
profit claimed will be ascertained by the 
Court of first instance. 


SHARFUDDIN, J.—I agree. 
Appeals allowet. 


OUDE JUDICIAL. COMMISSIONER’ S 
COURT. 
Civit Reviston No. 8 or 1916. 
June 27, 1916, 

Present:—Mr. Stuart, J. C. 
PRAG—Oniscror—APPELLANT 
verSus 
RAM LAL—APPLICANT—RESPONDENT. 


Insolvency proceedings —Creditor scitiny wp debtor's 
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joint family—Debtor denying creditors assertion— 


` Order based merely on debtor's statement, bad — Practice, 


Where a debtor applied to be declared an insolvent 
avd one of the creditors objected, asserting that the 
debtor and his sons formed a joint Hindu family 
owning considerable property not notified in the 
schedule: 

Held, that an order of adjudication shonld not be 
passed in favour of the debtor merely on his state- 
mentas to the non-existence of the joint family, 
without giving an opportunity to the creditor of 
proving his assertion. 


Appeal against the order of the District 
Judge Gonda, dated the 18th December 1915. 

Babu Bisheshwar Nath Srivastava, for the 
Appellant. - 

JUDGMENT.—Ram Lal applied to be 
declared an insolvent. An order of adjudica- 
tion has been made by the learned District 
Judge declaring him to be an insolvent. 
One of the creditors objected, asserting that 
Ram Lal and his sons were joint and that 
the joint family owned considerable property 
which had not been notified in the schedule. 
The learned District Judga took the state- 
ment of Ram Lal and on that statement 
decided that he was not joint with his 
sons. The objecting creditor appeals. I 
find that the objecting creditor was not 
given an opportunity of proving that Ram 
Lal was joint with his sons. While it may 
be taken that the presumption in favour of 
a jointness of the Hindu family was removed 
by the statement of Ram hal, the objecting 
creditor should have been given an oppor- 
tunity of adducing evidence to the con- 
trary. 

laccordingly set aside the order of the 
learned District Judge declaring Ram Lal 
to be an insolvent, and direct that proceedings 
be re-opened and that inquiry ba made as 
to whether Ram Lal is or is not a member 
of the joint Hindu family with his sons and 
whether that joint family possesses property. 
Both parties will be permitted to adduce 
such evidence as they may wish upon the 
point. Ram Lal will pay his own costs in 
Her proceedings and those of the appel- 
ant. ~ 


Applicaticn accepted. 


` 
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CALCUTTA HIGH COURT. 
Crvin Reve No, 959 or 1915. 
January 7, 1916. j 
Present:—Justice Sir Herbert Holmwood, KT., 
and Mr. Justice Imam. : 
SATYENDRA NATH DEY— APPELLANT 
— PETITIONER 
versus 
Tar SECRETARY or STATE ror INDIA 


in COUNCIL—Opposire PARTY, 

Lunacy Act (IV of 3912), s. 56, order under—Land 
Acquisition Judge's power to disregard order—Juris- 
diction. 

An order of the District Judge in his lunacy juris- 
diction thata certain sum of money, which was in 
deposit with the Land Acquisition Judge to the credit 
of a lunatic, should be paid out to his natural guar- 
dian who was maintaining the lunatic and his family, 
is in accordance with section 56 of ActiV of 1912, 
and the Land Acquisition Judge has no jurisdiction to 
refuse to pay out the particular sum as directed by 
the order. [p. 111, col. 1.) 


Rule against the order of the Special Land 
Acquisition Judge, 24-Pergannahs, dated 
the lst June 1915, 

FACTS appear from the following extracts 
from the verified petition of the natural 
guardian of the lunatic and from the orders 
of the District Judge and of the Land 
Acquisition Judge:— 


(PETITION OF LUNATIC’S GUARDIAN.) 

1. That your petitioner is the brother and 
natural guardian of Babu Jnanendra Nath 
Dey, a lunatie, who is at present residing in 
the Lunatic Asylum at Berhampur. 

2. That your petitioner has been main- 
taining the said lunatic and his family at 

your petitioner’s expense and is now finding 
it difficult to meet the just expenses incurred 
on those accounts. 


3. That the Land Acquisition Collector of 
Alipur acquired the ancestral dwelling-house 
of your petitioner and of the said lunatic and 
made in favour of the lunatic an award 
of Rs. 592-0-7, being the share of the com- 
pensation money due to the said lunatic, and 
deposited the same with the Land Acquisition 
Judge of Alipur to the credit of the lunatic. 


4. That on the 15th of September 1914, 
your petitioner applied to the District Judge 
of 24-Pargannas_ in lunacy jurisdiction praying 
for an order that the money deposited with 
the Land Acquisition Judge might be paid to 
your petitioner in order to enable your 
petitioner to meet the expenses of maintain- 
ing the said lunatic and his family, and filed 
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receipts from the Lunatic Asylum for sums 
actually paid by your petitioner for, the 
maintenance of lunatic. 

5. That the learned District J idge grant- 
ed the said prayer ordering that the sum of 
Rs. 200 might be paid out to your petitioner 
forthe present, and gave liberty to your 
petitioner to apply for further sums in future 
with receipts from the Asylum. A copy of 
the said order is annexed to this petition and 
marked A. 

6. That thereupon your petitioner applied 
to the learned Land Acquisition Judge pray- 
ing for an order allowing your petitioner to 
withdraw the sum of Rs, 200, all the re- 
versioners of the lunatic joining in the prayer, 
But -the learned Land Acquisition Judge re- 
jected the application, holding that your 
petitioner was not entitled to withdraw the 
money inasmuch as your petitioner had not 
been appointed guardian of the lunatic by 
the Court, and directed on the Ist of January 
1913 that the sum in deposit should be 
invested in 33 per cent. Government pro- 
missory notes. -A copy of this order is 
annexed hereto and marked B. 


(ORDER ON PETITION sy THE District JUDGE, 
DATED THE löru Serran BER 1914.) 
À. 

Iam not prepared to pay over the wholè 
sum to the applicant without some guarantee, 
although it appears that be bas been 
supporting the lunatic for some months. I 
allow him to draw Rs. 200 and when he- 
wants more he may apply again with receipts 
from the Asylum. 


(ORDER oF LAND Acquisition JUDGE, 
DATED THE l7ra Apri, 1915.) 
B. 

To-day the Pleader for Babu Satyenda 
Nath Dey renewed his application verbally 
for orders on his petition of the 18th 
December 1914. The sum due to the lunatic 
has now been received. The money can be 
dealt with under the Lunatic Asylums Act, 
and I cannot hold that this Court which is a 
Conrt of Special Jurisdiction and Subordinate 
only to the High Court can act contrary 
to that Act. The only use that can be put 
with the money is by investing it in land 
or securities. 1 will hear the Pleader again 
on the 24th, 

Babu Santosh Kumar Bon, for the Peti- 
tioner, 
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Babu Atul Chandra Dutt, for Babu Ram 
Charan,Mitra, for the Opposite Party. 

JUDGMENT.—The order of the District 
Judge appears to be in accordance with section 
56 of Act 1V of 1912, the provisions of which 
are the same as section 20 of Act XXXV 
of 1858 on which the learned Judge relies. 
The Land Acquisition Judge, therefore, has 
no jurisdiction to refuse to pay out the 
particular sum directed by the District Judge 
to be applied by the petitioner for the 
maintenance of the lunatic or his family. 
The Rule is, therefore, made absolute and 
the order complained of is set aside. There 
will be no order for costs as the Secretary 
of State leaves the matter in the hands of 
the Court and does not oppose. 

Rule made absolute, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Fixst Civiu Appear No, 44 or 1915. 
March 15, 1916. 
Present:—Mr, Lindsay, J. C. 
RAMADHIN AND OTHERS—PLAINTIFF3— 
APPELLANTS 
VETSUS 


BISHESHAR DAYAL —Derenpant No. 1— 


RESPONDENT. 

Civil Procedure Code (Act -V of 1908), s. 66—Hindu 
Law—dJoint Hindu family, separated members of, suit 
between-—Applicability of s. 66—Appeal, plea of law, 
whether can be taken for first time in—Law prohibiting 
institution of certain suwits—Partition, what constitutes. 

A division of rights between the members of a joint 
Hindufamily is sufficient to constitute a partition 
without actual physical division of the property 
itself, [p. 118, col, 1.] ; 

If the law prohibits the institution of certain suits, 
effect must be given at any stage of a suit to the plea 
that the suit falls within such prohibition. Thus, a 
plea to the effect that a suit is barred by the pro- 
visions of section 66, Civil Procedure Code, can be 
raised for the first time in appeal. [p. 112, col 2.] 

The terms of section 66, Civil Procedure Code, do 
not apply to the case of a suit brought by one mem- 


ber of a joint Hindu family against another, inasmuch’ 


as such members are entitled, by operation of law 
and not by virtue of any private agreement or under- 
standing, to treaj as part of common property an 
acquisition made out of joint family funds. [p 112, 
col, 2; p. 113, col. 1.] 

But the section applies to asuit between the 
separated members of a joint Hindu family, irres- 
pective of the fact that when separation took place, 
certain property belonging to the joint family was 
not actually divided. [p. 118, col. 1.] 

Appeal from the decree of the Subordinate 
Judge, Sitapur, dated the 28th January 
1915, 
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Mirza Sami Ullah Beg, for the Appellants, 
Mr. Mohammad Wasim, for the Respond- 
ent. 


JUDGMENT.—This appeal has arisen ont 
of a suit brought by three plaintiffs Rama- 
dhin, Rameshar and Ram Snkh for the 
purpose of obtaining a declaration as to 
their title in certain items of immoveable 
property mentioned in the plaint. In appeal 
here we are concerned only with two of 
these items of property, one being a share 
in a village called Dharmapur and the 
other a share in a village named Dhanka. 
The defendants are related to the plaintiffs 
in the following way. One Bhagwandin 
had five sons, namely Ram Dayal, Ram Sukh, 
Ramadhin, Rameshar and Bisheshar Dayal. 
Of these Bisheshar Dayal is the first defend- 
ant in the case whilst Ramadhin, Rameshar 
and Ram Sukh are respectively plaintiffs 
Nos. }, 2 and 3. The other brother Ram 
Dayal is now dead and has left four sons 
who are the second, third, fourth and fifth 
defendants in the case. ‘The sixth defend. 
ant Gajraj is a son of the third plaintiff 
Ram Sukb, In paragraph 2 of the 
plaint it was alleged that the joint family 
to which these parties once belonged separate 
ed in the year 1894. It was said thata 
partition’ was effected in that..year and 
that most of the joint family property was 
divided. It was further alleged that certain - 
debts owing to the joint family were retain- 
ed as joint property, the debts amounting 
in all to a sum of Rs. 6,000. It was further 
stated that from time to time certain of these 
debts had been realised and had been 
divided among the separated members of 
the family in accordance with their shares, 
Seven deeds of mortgage and of further 
charge were, however, specified in paragraph 


‘2 of the plaint, in regard to which it was 


said that they still constituted property to 
which all the members of the family were 
entitled according to their shares In the 
third paragraph of the plaint the case 
regarding the Dharmapur property was 
stated. It was alleged that this property 
had been purchased at a Sourt sale in 
the month of April 1897 by the plaintiffs, 
the first defendant and Ram Dayal, who was 
the father of the defendants Nos. 2 to 5. 
The date of the purchase was not specified 
in the plaint. It was said that these 
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parties had contributed the money which 
was deposited in Court for the purchase 
of the proper'y, and it is said that the 
money had been so deposited by the first 
defendant Bisheshar Dayal as representing 
the whole of the family and that accordingly 
the’ sale-certificate issued in the name of 
the defendant No. 1 alone. It was further 
alleged that this Dharmapur property was 
subject to a mortgage and two deeds of 
further charge which were mentioned in para- 
graph 2 of the plaint as still constituting 
property which had not been divided Letween 
the separated members of the family. So 
far as this Dharmapur property was con- 
cerned, Bisheshar Dayal the anction-purchaser 
set up a plea that he had purchased it out 
of his own money. The Court of first in- 
stance, after considering the documentary 
and oral evidence, came to the conclusion 
that the plaintiffs had failed to prove that 
any money belonging to them had been 
devoted to the purchase of this Dharmapur 
property at the time of the austion-sale. 
-The Subordinate Judge held that Bisheshar 
Dayal was the purchaser and owner of the 
property in question. At a previous hearing 
of the suit I held that it was necessary in 
the interest of justice to admit certain 
fresh evidence in the case and accordingly 
the case was adjourned, in order that the 
original record of the execution proceedings in 
the course of which the Dharmapur property 
was sold might be produced before the Court. 

I have examined this record care- 
fully and it appears to me that if the 
learned Judge of the Court below had this 
evidence before him, his findings of fact 
would probably - have been different from 
what they are. It seems now that Dharma- 
pur, instead of being purchased on the 
20th of April 1897 as stated in the sale- 
certificate, was asa matter of fact knocked 
down to Bisheshar Dayal on the 28th of 
April. It wasfurther proved by a reference 
to this fle that one-fourth of the purchase- 
money, that is to say, Rs. 250 was deposited 
by Bisheshar Dayal in the Treasury on the 
29th of April 1897. The balance of the 
purchase-morey was paid into the Treasury 
on the 17th of May in the same year. It 
had been the case for the plaintiffs that 
they had contributed to this purchase money 
and they put forward a bond which was 
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executed on the 28th of April 1897 for the 
purpose of raising’ the Rs. 250 which was 
deposited in Court on the 29th of that month. 
Thelearned Subordinate Judge disbslieved the 
stury about the borrowing of this money and 
the execution of the bond, on the ground 
that as the sale had taken place on 
the 20th of April it was impossible to 
suppose that the first instalment of the 
purchase-money could have been raised by 
loan on the 28th of April, thatis to say, 
some eight days after the sale, The con- 
clusions of the Subordinate Judge on this 
point are shown to be altogether erroneous 
by whatis forthcoming from the record of 
the execution proceedings. I donot, however, 
propose to discuss the merits of the plaint- 
iffy’ case regarding this property, for it 
seems to me that the suit must fail in view 
of the plea which has been raised on behalf 
of the respondents to the effect that the 
suit in so far as it related to this Dharmapur 
property was absolutely barred by the provi- 
sions of section 63 of the Code of Civil Proce- 
dure. Thatsection lays down that no suit shall 
be maintained against any person claiming 
title under a purchase certified by the Court 
in such manner as may be prescribed, on the 
ground that the purchase was made on behalf 
of the plaintiff or on behalf of some one 
whom the plaintiff claims, The 
learned Counsel for the appellants has 
pointed ont that this plea was not raised 
in the Courts below and he has, therefore, 
asked me not to allow it to be raised for 
the first time in appeal. It seems to me, 
however, that a plea of this kind cannot 
be ignored merely because it is put forward 
for the first time in appeal. If the law 
prohibits the institution of certain suits, I 
think that if itis made to appear at any 
staga that the suit in question falls within 
the prohibition effect must be given to the 
plea of law. I have, therefore, to examine 
whether this plea is sufficient to defeat 
the present suit in so far as it-relates to 
this property which was purchased at the 
auction-sale. It has, of course, been held 
and is well established that the terms of 
section 66 do not apply to the case of a 
suit brought by one membar of a Hindu 
joint family against another. Their Lord- 
ships of the Privy Council have held that 
the section does not affect the rights of 
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members of a joint family who by opsration 
of laav, and not by virtue of any private 
agreement cr understanding, are entitled to 
treat as part of common property an acquisi- 
tion which has been made out of joint family 
funds, It is not possible for the plaintiffs 
to withdraw the present case from the pur- 
view of section 66 on the ground that 
the family was a joint Hindn family, for 
from what is stated in the pleadings it is 
the common case of both parties that the 
joint family broke up in the year 1894. 
It may be a fact that when the separation 
took place, certain property belonging to 
the joint family in the shape of debts 
secured by mortgage and otherwise was 
not actually divided, but be that as it may, 
it is perfectly clear that the family after 
the year 1894 was no longer a joint Hindu 
family. A division of rights between the 
members of a joint Hindu family is sufficient 
to constitute a partition without actual 
physical division of the property itself. It 
is not pretended in the plaint that the 
Dharmapur property was bought with money 


belonging to a common joint family fund,- 


for there was no such fund in existence. 
On the contrary, the allegation was that the 
money which was applied to the purchase 
of this property was raised by the plaintiffs 
and by the father of the defendants Nos. 2 
to 5,in short thatthe purchase was made 
on behalf of the plaintiffs by the defendant, 
No, 1 with money a portion of which they, 
the plaintiffs, supplied. On this statement 
of the facts it is quite clear to me that 
section 66 does apply to this case and bars 
the suit. The learned Counsel for the 
plaintiffs pointed out that had the plea been 
taken in the Court below, it might have 
been possible for him to establish the 
existence of ‘facts which would have rendered 
this section inapplicable. But it -appears to 
me that on the pleadings it would not have 
been possible for the plaintiffs to make out 
that this case was one other than a suit 
which was being brought for a declaration 
against the holder of the sale-certificate on 
the ground that the purchase had been made 
on bebalf of the plaintiffs; that, and no 
other, is the case which was set ont in the 
plaint. I am satisfied, therefore, that the 
suit as regards this Dharmapur property 
must fail. 
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item of property which 
is in dispute consists of a share in a 
village called Dhanka. According to the 
evidence this property was purchased in the 
year 1903 along with certain other property 
from a Pleader named Babu Shiam Lal, 
Three separate sale-deeds were executed in 
respect of three items of property consisting 
of shares in tbree villages named Suhela, 
Kalohra and Dhanka. The plaintiifs’ case was 
that they and the defendants had contributed 
the money for the purchase of these 
properties in equal shares. The sale-deed 
of the share in Dhanka was executed in 
the name of the first defendant Bisheshar 
Dayal and of the sixth defendant Gajraj 
who, as already mentioned, is a son of 
the plaintiff No. 3. It is as well here to 
notice how the other sale-deeds were 
executed. The sale-deed relating to the 
share in Mauza Suhela was executed in 
the names of Rameshar and Sunder Lal 
who are respectively plaintiff No. 2 and 
defendant No. 2. The third sale-deed which 
relates to the share in Kalohra was executed 
in the name of Ramadhin, the first plaint- 
iff, and Ram Dayal who is the father of 
defendants Nos. 2 to 5. The Subordinate 
Judge held that the plaintiffs had failed 
to establish that they contributed in equal 
shares to the purchase-money of this Dhanka 
property. The principal evidence in the 
case consists of the statement of the vendor 
Babu Shiam Lal, and certainly his evidence 
does not by any means establish the case 
which the plaintiffs put forward. All he 
could say in the matter was that he had 
agreed to’ sell this property for a sum of 
Rs. 5,400. He was unable to say which 
of the parties to the case conducted the 
negotiations for the sale of these properties, 
but he treated the whole thing as being 
a single bargain and he only executed the 
three sale deeds because he was desired 
to do so. Half of the purchase-money was 
paid to him at the time of the sale whilst 
the balance was allowed to remain on 
mortgage. It was quite impossible for the 
witness to say whether the plaintiffs had 
contributed any portion of the money which 
was paid to him. On the other hand, 
there was the statement of the first plaint- 
iff Ramadhin which supported the case 
set out in the plaint. Ramadhin was asked 
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why, if all these parties contributed the 


purchase-money in equal shares, the sale- 
deeds were not executed in all of their 


names. His answers to this question were 
very unsatisfactory His first answer was 
that the three separate sale-deeds were 


executed because it was so decided among 


the members of the family. Then it was 


hinted that the sale-deeds were taken in 
this peculiar way in order to avoid suits 
for, pre-emption, there being apparently some 
apprehension that such suits might be 
brought with respect to the Suhela and 
Kalohra property. The Subordinate Jadge 
thought that this explanation of the form 
whieh the transaction took was very un- 
convincing, and J agree with him that any 
defence against a suit for pre-emption 
which these people might have had would 
have been equally well open to them if 
all had joined as parties to the conveyances 
which were executed. The learned Sub- 
ordinate Judge also refers to certain facts 
which in his opinion militated against any 
theory of a joint purchase. He pointed 
„out that Ram Sukh, the third plaintiff 
in the present case, was n? party to any 
of the three deeds and that Sander Lal 
and his father Ram Dayal were parties 
each to one of the deeds, From this 
circumstance the lower Court was led: to 
the conclusion that the parties were pur- 
chasing on their own account and in the 
manner set out in the three deeds of sale. 
He further pointed ont that the plaintiffs 
could produce no satisfactory documentary 
evidense of their possession over this pro- 
perty. On the other hand, such documentary 
evidence as was available was in favour 
of the defendant Bisheshar Dayal and the 
sixth defendant Gajraj who were recorded 
as being in possession. On a careful review 
of -all the evidence in the case I come to 
the conclusion that the Subordinate Judge’s 
decision regarding the Dbanka property 
must be upheld. I think the plaintiffs 
failed to prove what it was necessary for 
“them to establish in order to entitle them 
to the declaration which they sought. These 
are the ea two questions which arise 
for decision in the suit and they are both 
determined against the appellants whose 
appeal is, therefore, dismissed with costs. 


Appeal dismissed, 
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PUNJAB CHIEF COURT. 
.Sscono Civit Apprar No. 2884 o7 1915. 
March 16, 1916. > 
Present:—Mr. Justice Rattigan. 
BHAG SINGH—Puaintirr— 
APPELLANT 
versus 
LABH SINGH AND OTHERS —DareNDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 20 (c`, 21 
—ZJurisdiction—Breach of betrothal contract, suit Jor 
damages for—Court, jurisdiction of. 

A Court has jurisdiction to entertain a suit if the 
cause of action arose, wholly orin part, within the 
local limits of its jurisdiction. Therefore, a suit for 
the breach of a contract of betrothal can be tried 
by a Court within: the local limits of whose juris- 
diction the breach took place, even though the defend- 
ants reside elsewhere. [p. 115, col. 1.] 

A judgment of a Court which had no jurisdiction 
to try a suit should nob be set aside, unless there 
has been a failure of justice by reason of the suit 


having been instituted at the wrong place. [p 115, 
col, 1.) ` 
Second appeal from the decree of the 


District Judge, 
July 1915. 

Mr. Mehr Chand, for the Appellant, 

Mr. Charaé Singh, for the Respondent. 

JUDGMENT.—Plaintiff’s suit to recover 
a sum of Ri. 500, as damages for breach 
of a betrothal contract, was decreed in part 
by the Munsif, Ist class, Tarn . Taran. 
Defendants appealed to the District Judge, 
and the first ground urged on their behalf 
was that the Munsif at Tarn Taran had 
no jurisdiction to hear the suit. The 
learned Judge, relying on Lorinda Mal v. 
Sewa Singh (1) and Buta v. Jagga (2), 
has upheld this objection, holding that the 
suit was cognizable only by the Court of 
the Sialkot District, where the parents of 
the girl reside. The learned Judge accord- 
ingly set aside the decree of the lower 
Court and returned the plaint to the plaintiff 
to be presented to the Court competent to 
hear and decide the case. 

Plaintiff has appealed to this Court and 
after hearing the learned Pleaders who 
appeared before me for their respective 
clients, I must accept the appeal and 
remand the case for further consideration 
to the District Judge. The authorities cited 
by him were decided at a time when the 


Amritsar, dated the 10th 


(1) 57 P. R. 1874. 
(2) 147 P. R. 1882. 
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Civil Procedure Code of 1877 was in force, 
.and eat that time the words “cause of 
action,” as used in section 17 of that Code, 
were construed to mean merely the infringe- 
ment of the right. After the decision of 
the two cases cited, Explanation 3 was added 
.to section 17 of the Civil Procedure Code 
.of 1882 and under section 29 (e) of the 
present Code a Court has jurisdiction when 
-the cause of action wholly or in part arises 
-within the local limits of its jurisdiction. 


It is contended on behalf of plaintiff, and 
was so found by the Munsif, that the 
contract of betrothal was made at Tarn 
Taran and if such was the case, the Court 
of the Munsif at Tarn Taran would have 
jurisdiction to hear and dezide the suit, 
Moreover, even if the Munsif at Tarn Taran 
had no jurisdiction to entertain the suit, 
his judgment should not have been set 
aside unless the District Jndge was satisfied 
that there had been a failura of justice 
by reason of the suit being instituted at 
the wrong place (see section 21, Civil 
Procedure Code). 


I. accordingly set aside the order of the 
District Judge and direct him to re-consider 
the appeal before him in the light of the 
foregoing remarks. The costs in this Court 

will abide the event. | 


Appeal accepted. 


PATNA HIGH COURT. 
Seconp Crvrn Apesar No. 448 or 1914. 
, May 15, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justico Sharfuddin. 
PADMAN LOCHAN MISRA AND OTHERS— 
APPLIOANTS— APPELLANTS 
versus 
KRISHNA CHANDRA MISRA— 


RESPONDENT. 
O. P. Land Revenue Act (XVIII of 1881), s. 126G— 
Partition ordered by Deputy Commissioner—A ppeal— 
Jurisdiction—Sambalpur Civil Courts Act (IV B.C. of 
1906) —Deputy Commissioner and District Judge, posi- 
tions of. 
~ In the Sambalpur District, the District Judge 


.an inconvenient 


uuder the Bengal, N.-W. P. and Assam Civil Courts 
Act (XII of 1887) has succeeded to the position 
of the Deputy Commissioner under the Central 
Provinces Civil Courts Act (XVI of 1885). Therefore 
an order passed by the Deputy Commissioner under 
section 136D of the Central Provinces Land Revenue 
Act (XVIII of 1881) must be deemed to be an order 
of the District Judge and an appeal against it lies to 
the High Court and not to the District Court. 
[p. 116, cols, 1 & 2.] 


Second appeal from a decision of the 
District Judge, Sambalpur, dated the 15th 
July 1914, setting aside an order of the 
Deputy Collector, Sambalpur, dated the 17th 
July 1912, 


Babus Ramesh Ohundra Mazumdar and 
Janaki Nath Bose, for the Appellants, 
Babu Prayanath Ohatterjes, for the Respond- 
enb. 


JUDGMENT. 


OUHAMIER, O. J.—The appellants and six 
others applied to the Deputy Commissioner 
of Sambalpur, under section 136D of the 
Central Provinces Land Revenue Act (XVIII 
of 1881), for partition of some bhogra lands 
in a village. The Deputy Commissioner 
declined to grant the application as regards 
six of the applicants, until the question 
in dispute had been determined by a com- 
petent Court. As regards the two appel- 
lants before us, he held that they -were 
entitled to partition, There was an appeal 
to the District Judge, who was of opinion 
that the Deputy Commissioner had adopted 
course. He set aside the 
order of the Deputy Commissioner and 
remanded the case to him for a fresh de- 
cision. The appellants have appealed to 
this Court on the ground that no appeal 
lay to the District Judge against the order 
of the Deputy Commissioner. Section 1386H 
of the Central Provinces Land Revenue 
Act (XVIII of 1881) provides, that all decrees 
and orders passed by a Deputy Commis- 
sioner under section 136G (the section under 
which the order of the Deputy Commissioner 
now in question was passed) deciding the 
right of partition, shall be held to be 
decrees and orders of a Court of civil 
judicature and shall be open td appeal as if 
passed by the Court of the Deputy Com- 
missioner, acting as a Court of civil 
judicature of first instance under the Central 
Provinces Civil Courts Act, 1885. Under 
section 8 of the Central Provinces Civil 
Courts Act, 1885, the Deputy Commissioner 
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was to be deemed to be the District Judge ` 


of the District and his Court to be the 
District Court or principal Civil Court of 
original jurisdiction in the District. The 
Central Provinces Civil Courts Act, 1685, 
was repealed by the Central Provinces 
Courts Act (II of 1904), which provided for 
the establishment of four new grades of 
Courts, the Divisional Court, the District 
_ Court, the Court of the Subordinate Judge 
and the Court of the Munsif. Section 13, sub- 
section (1) (c), of that Act provided that 
the District Court should be deemed to be 
the principal Civil Court of original juris- 
diction in the. civil district. From this it 
appears that the District Court was sub- 
stituted for the Court of the Deputy Com- 
missioner as the principal Civil Court of 
original jurisdiction in the District. Bengal 
Act (LV of 1906) repealed the Central Pro 
vinces Courts Act, 1904, as regards the 
District of Sambalpur and extended to that 
District in its place the Bengal, North- 
Western Provinces and Assam Civil Courts 
Act, 1887. Under section 18 of the last 
mentioned Act the jurisdiction of a District 
Judge or Subordinate Judge extends, sub- 
ject to the provisions of section 15 of the 
Code of Civil Procedure, to all original 
suits for the time being cognisable by Civil 
Courts. But the Court of the District 
Judge is superior tothat of the Subordinate 
Judge and is the principal Civil Court of 
original jurisdiction in the District. It is 
thus clear.that the District Judge under 
the Bengal, N..-W.-P. and Assam Civil 
Courts Act, 1887, has succeeded to the 
position of the Deputy Commissioner as 
District Judge under the Centra] Provinces 
Civil Courts Act, 1685. An appeal lies 
against the decree of a District Judge in 
a suit of any value, however small, to the 
High Court. It is contended before us that 
the decision of the Deputy Commissioner 
in the present case, which is valued at Rs.120 
only, should be treated as the decision 
of a Subordinate Judge because, if the suit 
had been one of a purely civil nature, it 
would haverlain in the Court of the Sub- 
ordinate Judge. As a matter of fact it 
appears that it would have lain in the 
Court of a Munsif, but the value of the 
suit is irrelevant for the purpose -of de- 
.ciding the present question, In my opinion, 
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the Court of the District Judge has taken 
the place of the Court of the Deputy 
Commissioner as the principal Civil Court 
of original jurisdiction under the Act. of 
1885 and, therefore, the decision of the 
Deputy Commissioner in the present case 
must be deemed to have been a decision 
of a District Judge. The appeal, therefore, 
lay to this Court and not to the District 
Court, I would allow this appeal, set aside 
the order of the District Judge and direct 
that the memorandum of appeal to the 
District Judge be returnad to the respond- 
ent for presentation to the proper Court. 
The respondent must pay the costs of the 
appellants in this Court. 
SHARFUDDIN, J,—I agree. 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONERS 
COURT. 
Seconp Civiu AppeaL No. 199 or 1915. 
May 5, 1916. 
-Present:—Mr. Stuart, J. C. 
RAM SARAN AND OTHERS—DEFENDANTS— 
APPELLANTS : 
versus 
SAHEBDIN LAL—P tatative— 


RESPONDENT. 

Possession—Suit dy one riaya against another for 
possession of village land appurtenant to dwelling- 
house, maintainability of. 

A riaya can maintain a suit for the recovery of 
possession of village land appurtenant to his dwelling- 
house against another riaya who has ousted him from 
is, [p. 117, col. 1.) 

Basdeo kai v. Dwarka Ram, 32 Ind. Cas. 346 
14 À, L. J. 187; 88 A. 178, referred to. 


Appeal against the decree of the Sub- 
ordinate Jodge, Sultanpur, dated the 16th 
April 1915, reversing that of the Munsif, 
Sultanpur, dated the 10th September 1914, 

Babu Ishwart Prasad, for the Appellant. 

Babu Ram Chandra, for the Respondent. 

JU DGMENT.—The plaintiff-respondent on 
the one side and the defendants-appellants on 
the other side are ayas living in a village 
and having the ordinary right of riayas over 
their dwelling-houses. The dispute is with 
regard to a piece of unoccupied land lying 


- have 
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between the houses of the two parties. The 
plaintiff-respondent has asserted that this 
plot df land is land appurtenant to his dwell- 
ing-house always used by him and that 
the defendants-appellants have constructed 
buildings over a portion of this land and 
ousted him from its possession. The defend- 
ants-appellants, while admitting that they 
constructed the buildings, deny any 
ouster. They state that the land is land 
appurtenant to their dwelling-house and that 
the plaintiff-respondent has never been in 
possession of thesame. The learned Sub- 
ordinate Judge has found that the land in 
question is land appurtenant to the dwelling- 
house of the plaintiff-respondent and that 
the plaintiff-respondent has been in posses- 
sion thereof within twelve years of the 
date of suit. He decreed the claim of the 
plaintiff-respondent for possession of the land 
and removal of buildings. 

The learned Counsel for the appellants 
has argued that riaya, such as the plaintiff- 
respondent is, cannot maintain a suit in 
‘ejectment with regard to such land. In 
support of this proposition he has referred 
to a recent decision of the Allahabad High 
Court—Basdeo Rat v. Dwarka Ram (1). 
That decision, however, does not support his 
view. It lays down a proposition that a 
licensee who has been ejected by his licensor 
from the land that he holds under the 
license cannot sue the licensor for recovery of 
possession but only for damages. Here the 
case is absolately different. A licensee has 
every right to recover possession from a 
third party on proof of trespass. I accept 
as legal the findings of fact to the effect that 
the land in questionis appurtenant to the 
dwelling-house of the plaintiff-respondent 
and forms a portion of the land which he 
holds under license, and farther that he has 
been in possession of this land within twelve 
years of the date of suit. In the circumstances 
the plaintiff-respondent has been rightly 
awarded the relief which he has obtained 
from the learned Subordinate Jadge. 


I dismiss this appeal. The appellants will 
pay their own costs and those of the respond- 
ents: 


aes Appeal dismissed. 
(1) -32 Ind. Cas, 346; 144. L. J. 137; 38 Al 178. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 715 
or 1915, 

December 4, 1916. 
Present:—Mr Justice Chaudhuri and Mr. 
Justice Walmsley. 

ESTHER ISAAC EZEKIEL MORDECAI 
AND ANOTHER—Derenpants Nos. 1 anp 2 


.— APPELLANTS 
versus 
MORTHU MULL AND oruers—Pratntiers— 
RESPONDENTS. 


Transfer of Property Act (IV of 1882), s. 59, para. 8 
—Morigage by deposit of title-deeds—Registration— 
Memorandum, when to be registered. , 

Where a memorandum creates a mortgage it comes 
under the operation of the Registration Act, but 
where there is a deposit of title-deeds independently 
of it, the deposit creates the mortgage, and the 
memorandum need not bo registered. [p. 119, cols. 
1&2.] 

Kedar nath Dutt v. Sham Lall Khettry, 11 B, L. R. 
405; 20 W. R. 150; Oo Noung v. Moung Htoon Oo, 13 C. 
822; 6 Ind. Dec. (N. s.) 715; Gokul Das v. Eastern 
Mortgage and Agency Company, 4 C. L. J. 102; 10 0, 
W. N. 276; 33 O. 410, roferred to. 


Appeal against the decree of the Addi- 
tional Judge, Alipore, 24-Parganas, dated’ 
the 4th March 1915, affirming that of the 
Officiating Subordinate Judge, Alipore, 24- 
Parganas, dated the )3th August 1913, 

FACTS of the case will appear from 
the following extracts from the judgment of 
the lower Appellate Court:— 

“In this case the plaintiffs, who are the 
heirs and representatives of Sewdutt Roy de- 
ceased alleged that on the 15th of December 
1908 the defendant Isaac Ezekiel Mordecai 
took an advance from Sewduatt Roy on a pro- 
missory note of Rs. 1,000. Onthe Ist of 
February 1909 he took another sum of 
Rs. 1,000 advanced, and at the end of 
February he wanted a further advance of 
Rs. 500. The loans were taken for the 
benefit of both the defendants Isaac Ezekiel 
and his wife Esther Isaac Ezekiel Mordecai. 
It was then arranged that defendant No. 2 
who held certain properties at Dum Dum 
would deposit her title-deeds with Sewdutt 
Roy as security. Accordingly the title- 
deeds were deposited onthe Ist of March 
1909, and a further advance of Rs. 500 was 
taken, a promissory note being” taken at the 
same time, and after that a memorandum was 
given to Sewdutt as a further evidence of 
the equitable mortgage. This transaction 
took place within the town of Calcutta at 
No, 2, New China Bazar, the property 
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mortgaged being the garden at Dum Dum. 
The defendant No. 1 states that he alone 
took the money and executed the handnote 
and his wife had nothing to do with them. 
He states that he made over the title-deeds 
of the property in suit for inspection - only, 
as Sewdutt was thinking of purchasing it. 

The defendant No. 2, the wife, supports 
him. She said she knew nothing of the 
loan and supports the sfory of the intention 
of Sewdutt to purchase. She did not know 
English properly and signed the chit with- 
out knowing what sLe was doing.” 


The memorandum which Sewdutt took 
from the two defendants reads thus: — “Dear 
Sir,—As desired we send herewith title- 
deeds of our premises at Dum Dum as 
security against your advance to us. Please 
hold them as collateral security and oblige. 
Yours faithfully, Esther I. E. pioedeos, 
I. E. Mordecai.” 


` Sir Rask Behary Ghose (with him Babu Bepin 
Behari Ghose, for the Appellants). —Two main 
questions are involved in this appeal: — 

(1) Whether the deposit of title-deeds 
made by the defendant No. 1 would create 
a good and valid equitable mortgage within 
the meaning of section 59 of the Transfer of 
Broperty Act. 


(2) Whether a valid equitable mortgage 
was created onthe properties of defendant 
No. 2 (the wife) by the said deposit of title- 
deeds by the defendant No. 1 (the husband). 


The answer to the first question would 
-depend upon the question whether the docu- 
ment in question, ze, the memorandum 
ought to have been registered. 


' The memorandum embodies the real 
contract between the parties. The writing 
interprets the intent and purpose of the 
deposit of title-deeds and is not a mere state- 
ment of fact. The document has been 
treated as representing the bargain between 
Sewdutt and the present defendants. If 
the writing embodying the contract is 
not registered there cannot be a valid 


and enforceable equitable mortgage. Refers 
to Dwarkanath Matter v. Sarat Kumari 
(1), Kedarnath Dutt v. Sham 


Dasi 


- (1) 7B. L. R. 85, 


EN 
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Lall Khettry (2), Behram Rashid Irani 
v. Sorabji Ruslomji (3). The object, and 
policy of the Transfer of Property Act will 
be defeated if persons are not compelled- 
to register instruments by which security on 
immoveable property is inténded to be 
created. 

: Notice is the object of the registration of? 
such instruments. Refers to Fullerton v. 
Provincial Bank of Ireland (4), Pranjivandas 
Jagjivandas Mehta v. Ohan Mah Phee (5). IE 
the intent to create a security is shown by 
a written instrument, then that instrument 
only can be used for establishing an equitable 
mortgage. Such instrument being inadmis- 
sible in evidence for want of registra- 
tion, no equitable mortgage can be proved in 
this case as no oral evidence is admissible 
under section 92 of the Indian Evidence Act. 

Then again the title-deeds were delivered 
on the 25th of February, t.e., prior to the 1st- 
March, the date of the execution of the, 
memorandum. But itis only present advance’ 
followed by immediate delivery of title-deeds- 
that can constitute a valid equitable mort- 
gage. Refers to Shaw v. Foster (6); Copland 
v. Davies (7). At any rate, with regard to- 
the two previous advances as there was no. 
contemporaneous deposit of title deeds, there 


“ was no enforceable equitable mortgage. 


The next point is, how can the defendant 
No. 2, the wife, be made liable? It has been 
found that she obtained the benefit of tbe- 
money advanced, so she is liable for her 
husband’s debt. But what was her’ 
consideration? In the absence of any con- 
sideration given to her, her agreement is void 
inlaw and cannot be treated as a binding con- 
tract against her. 

The wife might be benefited by the loan’ 
to the husband, but did she receive any con- 
sideration from the plaintiff? 

Babu Mohendra Nath Roy (with him Babu 


_ Bhupendra Kumar Mitra), for the Respondents. 


—The contention of the defendants is to the: 


(2) 20 W. R. 150; 11 B. L. R. 408. 

(3) 23 Ind. Cas. 140; 38 B. 872; 16 Bom. L. R. 86. 

4) (1903) A. C. 809 ab p. 317; 72 L. J. P. C. 19; 
89 L. T. 79 32 W. R. 238, - l 

(5) 35 Ind. Cas. 190; 43 O. 895at p. 900;-(1916) 1 
M. W. N. 443; 31 M. D. J. 155: 4 L. W. 69; 14 A. D. J. 
638; 20 C. W. N. 925; 18 Bom. L. R 664; 20M L T. 
242; 9 Bur L. T 125; 240. L. J. 814; 8 L. B; R. 458, 

(6) 5 H. L. 321 at p. 329; 42 L. J. Ch, 49; 27 L. T. 
281; 20 W. R. 907. 

(7) 6 H. L. 358 at p. 383; 21 W. R, 1,’ 
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effect that as the letter addressed to Sewdutt 
amounts. to a mortgage bond and as it has not 
been registered, the unregistered mortgage 
bond is of no effect, and, therefore, a valid 
equitable mortgage has been created by the 
letter which embodies the contract between 
the parties. This contention Las no sub- 
stance. 

[Cuaupuuel, J.— We want to hear you only 
about the wife’s liability. How can she be 
made liable for the debts of her husband? | 


The lower Courts have found that both 
the husband and the wife took the money, 
and the title-deeds were deposited as security 
for the money so advanced tothem. The 
finding of the lower Courts on this point is 
very clear. Although the money was banded 
over to the husband, it was taken by and for 
the benefit of both of them. 


[Caarpavat, J.— What should be the form 
of the decree? | 


The decree-shall be against both the defend- 
ants Nos. land 2 and for the sale of the 
mortgaged properties. We want a morb- 
gage decree, pure and simple. 

Sir Rash Behari Ghose, in reply. 


JUDGMENT. —Ié has been clearly found by 
both the Courts below that the title-deeds were 
made over to Sewdutt Roy on the 25th 
February 1909 for the purpose of ascertain- 
ing whether there was sufficient security 
for the advances already made and a further 
advance “to be made and: which had been 
asked for by the lst defendant, Mr. Mordecai. 
The learned Subordinate Jadge in his judg- 
ment says that he cannot avoid the inference 
that the security offared was approved and 
accepted and then the advance was made 
on the lst March. As to the memorandum 
(Exhibit IV) he says, “ it might be signed 
on the lst March or two or three days 
after.’ The learned Judge in appeal was 
satisfied that the title-deeds were made over 
for the purpose of inspection of the property 
on the 25th February, thata good mortgage 
was created by the deposit of the title-deeds 
and that the memorandum was purely a me- 
morandum which did not need registration. 

The law on the subject has been laid 
down for years in this Court and itis clear 
that when a memorandum creates a mort- 
gage, it comes under the operation of the 
Registration Act; but when there is a deposit 
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of title-deeds independently of it, the deposit 
creates the mortgage and the memorandum 
need not be registered. That has been 
enunciated in the case of Kedarnath Dutt v. 
Sham Lall Khettry (2),followed subsequently 
in numerous cases, among them Oo Noung 
v. Mouny Htoon Ov (8), Gokul Das v. Eastern 
Mortgage and Agency Company (9). 

The second point urged before us also 
fails upon the findings arrived at by the 
Courts below. We think that the decree 
made is good in form and in law. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(8) 13 C. 822; 6 Ind. Dec (xN. s.) 716. 
(9) 4C. L. J. 102; 10 C. W. N. 276; 33 C. 410, 





PUNJAB CHIEF COURT. 
SEGOND Crvin Arrear No. 2887 ov 1915. 
March 21, 1916. 

Present: —Mr. Justice Rattigan. 
Musammat AISHAN —Derenpant—_ 
APPELLANT 
versus 


MUHAMMAD DIN—Pusaintire — 


RESPONDENT, 

Civil Procedure Oode (Act V of 1908), s. 11, empl. 
IV, O. II, r 2—Res judicata~ Matters which ought to 
have been made grounds of attack in previous suit— 
“Intentionally relinquishzs u portion of his claim,” 
meaning of—TIgnorantia juris haud excusat,” applicu- 
bility of —Custom -Khanadamadi-Gujars of Gujrat 
District. 

A right which a litigant possesses without know- 
ing or ever having known that he possesses it, can 
hardly be regarded as “a portion of his claim” which 
can be “intentionally relinquished” within the mean. 
ing Co ieee II, rule 2, Civil Procedure Code. [p. 122, 
col, 1. 

Denobundhoo Chowdhry v. Kristomonee Dossee, 2 
©. 162; 1 Ind. Deo. (nN. 8.1 898 Amanat Bibi v. Imdad 
Husain, 15 I. A. 106 at p. 112; 15 C. 800; 12 Ind. Jur. 
255; 6 Sar. P. C. J. 214; Rafique and Jackson’s P, C. 
No, 103; 7 Ind. Dec. (N s.) 1117, referred to. 

The word jus used inthe maxim “ignorantia juris 
haud excusat” denoces general law and not a private 
right. [p 122, col. 1.] 

Cooper v. Phibbs, (1867) 2H. L. 149 atp. 170; 16 
L. T. 678; 15 W. R. 1049, referred to. 

Where plaintiff sued as one of several joint plaintiffs 
seeking a declaration of their alleged reversionary 
rights and not claiming possession, and on the 
dismissal of that suit, he claimed possession on an 
alleged exclusive title which would have been incon- 
sistent with the claim preferred by him and his co- 
plaintiffs in the previous suit and of which he had no 
knowledge until the decision in the former guit: 

Held, that the subsequent claim was not barred 
under explanation IV of section 11, Civil Procedure 
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Code, as it could not have been bronght forward by 
the plaintiff as a ground of attack in the former suit. 
[p. 121, col. 2.] 

Muhammad Din v. Rahim Gul, 6 P. R. 1886; Kura 
v. Madho, 81 Ind. Cas, 159; 68 P, R, 1915; 151 P.W. 
R. 1915, referred to. 

Held, also, that the subsequent suit was not barred 
under rule 2, Order IL. [p. 122, col. 1.] 

Quære.— Whether in a suit to recover possession of 
property a plaintiff is bound tə support the claim 
made by him by bringing forward every title whioh 
he has, or claims to have, inrespeot of such property. 

~{p. 121, col. 2.] 


Denobundhoo Chowdhry v. Kristomonee Dossec, 2 
C. 152; 1 Ind. Dec. (x. s.) 393; Bheeka Lall v. Bhuggoo 
Lall, 3 ©. 28; 2 Ind. Jur, 173; 1 Ind. Dee. (N. s.) 607; 
Sultan Ahmed v. Maula Bakhsh,4 A. 21; A.W. N. 
(188!) 110; 2Ind. Dec. (x. 8.) 609; Haji Hasan 
Ibrahim v. Mancharam Kaliandas, 3 B. 15%; 2 Ind. 
Dec. (x. s.) 91; Guddappa v. Tirkappa, 23 B, 189; 2 
Bom. L. R. 872; Masilamania Pillai v. Thiruvengadam 
Pillai, 31 M. 385; Pala Mal v. Maya, 146 P. R 1890; 
Bhisto Shankar v. Ramchandrarav Raghunath Jahagir- 
dar, 8B. H. ©. R. A.C. J. 89; Sadaya Pillai v. 
Chinni, 2 M. 352; 4 Ind. Dec. 341; 1 Ind. Dec. (N. s.) 
514;\Thyila Kandi Ummatha v. Thyila Kandi Cheria 
Kunhamed, 4M. 808; 5 Ind. Jur. 407; 1 Ind. Dec. 
(x. s.) 1050; Alunni v. Kunjusha, TM. 264; § Ind. 
Jur, 185; 2 Ind. Dec. (N. s.) 768; Ramaswami Ayyar v. 
Vythinatha Ayyar, 28 M. 7060;13 M. I. J, 448; 
Veerana Pillat v. Muthukumara, 27 M. 102; Zamorin 
of Calicut v, Narayanan Mussad, 22 M. 323; 8 Jnd. 
Deo. (N s.) 230; Babu Lal v. Ishri Prasad Narain Singh, 
2 A. 682: 1 Ind. Dec. (N. s.) 563; Sheo Ratan Singh 
v. Sheo Sahai Misr, 6 A. 358; A. W. N. (1884) 115; 
4. Ind. Dec. (x. s.) 3; Balbhadar Nath v. Ram Lal, 1 
A. L, J. 228; 26 A. 501, referred to, 

Among Gujars of Gujrat District the custom of 
khanadamadi is very prevalent. [p. 120, ool. 1.] 


Second appeal from the decree of the 
District Judge, Jhelum, dated the 18th 
August 1915. 
` Mr. Devi Deal, for the Appellant. 

JUDGMENT.—The parties are Muham- 
madan Gujars of the Gujrat District and 
ae following table will help to explain the 
acts:— 


HASHAM== 
married Musammat Bhag Bhari, 





Musammat Aishan 
(defendant), married 
Sher Muhammad, 

dead. 


Musammat Said 


Muhammad Din 
(plaintiff). 


It has been found in this case, and was 
held to be established in Raja v, Musammat 
Jannat Bibi @1), that among Gujars of the 
Gujrat District the custom of khanadamadi 
is very prevalent, and it is not surprising, 


therefore, to find that Hasham during his 
- (1) 13 Ind. Cas. 409; 40 P, R, 1912, 79 P.W. R. 
1912, 94 P, L. R. 198, 
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Bibi, (dead), married , 
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lifetime made a gift of his estate, half 
to his daughter Musammat Aishan and half 
tc his daughter Musammat Said Bibf, and 
had mutation effected in their respective 
names. 

Musammat Said Bibi died about 1907 
and on her death the land given to her 
was taken possession of by Hasham and 
mutation was effected in his favour, Muham- 
mad Din, present plaintiff, apparently acquiesc- 
ing in the proceedings. Hasham died some 
three years before institution of the present 
suit and on his death-his widow, Musammat 
Bhag Bhari, applied to the Revenue 
Authorities to effect mutation ofsthe land left 
by him (če. the half of the estate that 
had been originally given to Musammat Said 
Bibi) in favour of her daughter Musanmat 
Aishan. Upon this plaintif and other 
collaterals of Hasham sned Musammat Bhag 
Bhari and Musammat Aishan and prayed 
for a declaratory decree, to the effect that 
the said act on the part of Musammat 
Bhag Bhari (which was described as a 
gift by her to Musammat- Aishan) would 
not affect their reversionary rights on the 
death of Musammat Bhag Bhari. This 
suit failed, the Courts holding 
that Musammat Aishan was the khanadamad 
of ker late father, and thereafter plaintiff 
instituted the present suit in which he 
claims to recover possession from Musammat 
Aishban on the ground that after the death 
of Musammat Said Bibi, his late wife, he 
was entitled to succeed to the property given 
to his wife. 

It is contended by defendant that the- 
present suitis barred under section 11 and 
Order II, rule 2, of the Civil Procedure 
Code, This contention was overruled by 
the Munsif on the ground that the cause 
of action in the present suit is distinct from 
the canse of action inthe previous suit; that 
inthe former suit the cause of action was. 
the alienation by Musammat Bhag Bhari, 
whereas in the present suit: the cause of, 
action upon which the claim.is based is the, 
death of plaintiff's wife and his consequent. 
right to succeed. to a life-estate; and that, 
therefore, Order IT, rule 2, of the.Code.cannct 


apply. 

The District Judge on appeal, while. 
practically conceding that in law the -cause 
of action in the present suit is the same 
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as the cause of action in the former suit 
(riz, the death of plaintiff's wife), holds 
that tfe present suit is not barred because 
“these people know very little about their 
rights; and the plaintiff in common with 
most agriculturists was under the impres- 
sion that he could not recover the land until 
Hasham's widow died and did not discover 
his mistake until the decision-of the former 
suit, In these circumstances he holds that 
plaintiff should be allowed to sue afresh on 
the cause of action which he discovered when 
the first suit was dismissed. On the merits 


the learned Judge held that plaintiff was- 


clearly entitled to succeed and dismissed 
defendant’s appeal with costs. 

The sole question before me on this ‘second 
appeal is whether the present suit is barred by 


either section 11, explanation 4, or Order II,. 


rule 2, of the Civil Procedure Code and upon 
this point I have heard Mr. Devi Dial for 
the appellant, the respondent being unre- 
presented by Counsel and naturally unable 
to argue the law point for himself. 

There is a conflict of authority as to 
whether- ina suit to recover possession of 
property a plaintiff is bound to support 
the claims made by him by bringing forward 
every title which he has, or claims to have, 
in respect of such’ property. In a large 
number of cases it has been held that he 
must put forward all his titles, and that if 
he does not do so and fails in his suit, a 
subsequent suit to recover that property 
from the same defendant based upon a 
different title, will be res judicata by reason 
of the provisions of section 1!, explanation 
4, of the Code [see Denobundhco Ohowdhry 
v. Kristomonee Dossee (2) Bheeka Lall v, 
Bhuggoo Lall (3), Sultan Ahmad v. Maula 
Bakhsh (4), Haji Hasım Ibrahim v. 


Mancharam Kaliandas (5), Guddappa v. 
Tirkappa (6), Masilamania Pillai v. 
Thiruvengadam Pillai (7), Pala Mal v. 


Maya (8)). The contrary opinion has been 
expressed in a still larger number of reported 
cases [see Garth, C. J., in Denobundhoo 


(2) 20. 152; 1 Ind. Dee. fN. s.) 393. 

(3) 30. 23; 2 Ind. Jur. 173; 1 Ind. Dec. (x. s.) 607. 

(4) 4A. 21; A.W. N. (1881) 110; 2 Ind. Dee. 
(N. s.) 609, 

(5) 3 B. 187: 2 Ind. Dec. (x. s} 91. 

(6) 25 B. 189; 2 Bom. L. B. 872, 

(7) 31 M. 385. ~ 

(8) 146 P. R. 1830, 
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Chowdhry v. Kristomonee Dossee (2), Bhisto 
Shankar Patil v. Ramchandrarav Raghunath 
Jahagirdar (9), Sadaya Pillai v. Ohinni (10), 


Thyila Kandi Ummatha v. Thyila 
Kandi Cheria Kunhamed (11), Alunni 
v. Kunjusha (12), Ramaswami Ayyar 


v. Vythinatha Ayyar (13), Veerana Pillai y, 
Muthukumara Asary (14), Zamorin of Calicut 
v. Narayanan Mussad (15), Babu Lal y. Ishr¢ 
Prasad Narain Singh (16), Sheo Ratan Singh vy. 
Sheo Sahai Misr (17), Balbhadar Nath v. 
Ram Tal (18) ]. 

In the present case that question does not 
arise, inasmuch as Muhammad Din was only 
one of several joint plaintiffs in the former 
suit who were seeking merely a decree 
declaratory of their alleged reversionary 
rights and were not claiming possession of 
the property, and in that suit the present 
claim, based upon plaintiff’s alleged exclusive 
title to present possession of the land, would 
have been inconsistent with the claim 
preferred by him and his co-plaintiffs as 
reversioners jointly entitled to the property 
on the death of Musammat Bhag Bhari, 
Explanation 4of section 11 is thus clearly 
inapplicable, as the present claim could not 
have been brought forward by Muhammad. 
Din as a ground of attack in the former 
suit [see Muhammad Din v. Rahim Gul (19), 
Kúra v. Madho (20)]. 

Moreover, it has been found as a fact by 
the District Judge that Muhammad Din had 
no knowledge of his right to succeed on a 
life-estate to the property left by his wife 
until the decision in the former suit made 
it clear to him that his wife was no less a 
khanadamad of her father then her sister, 
Musammat Aishan, and that he was, therefore, 
the person entitled by law and custom to 

(9) 8 B. H. ©. R. A. ©. J. 89. 
apo 2 M. 352; 4 Ind. Jur. 341; 1 Ind. Dec. ‘yn. s.) 
ap 4 M. 308; 5 Ind. Jur. 407; 1 Ind. Dee. (xN. s.) 

3U, 

a 7 M. 264; 8 Ind. Jur. 137; 2 Ind. Dec. (N. s.) 

(13) 26 M. 760; 13 M. L. J. 448. 

(14) 27 M. 102. 

(15) 22 M. 323; 8 Ind. Dec, (x. s.) 280. 

16) 2 A. 682; 1 Ind. Dec. (x. s.) 663. 

(17) 6 A. 358; A. W. N. (1884) 115; 4 Ind. Dee. 


(N. s.) 8. 

(18) 1 A. L. J. 226; 26 A. 501. 

(19) 6 P. R. 1886. 
- (20) 81 Ind, Cas. 159; 68 P. R. 1915; 151 P, W. R. 
1915, 
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hold the “property for life. In these circum- 
stances- he cannot be said to have “ ‘intentional- 
ly relinquished” any part of his claim, within 
the meaning, ‘of Order If, rule 2, Civil 
Procedure Code. 

“As remarked by Garth; C.J:, in Denobundhov 
Chowdhry v, Kristomonee Dossee (2), “It must 
constantly" happen’ that ` until the differ- 
eiices between contending parties tave been 
ventilated: and discussed in a Court of 
Law, the litigants theroselves . are. entirely 
ignorant of what their legal rights and posi- 


tion may be,” and in Amanat Bibi v. Imad 
Husain QD, their Lordship; of the 
Privy- Council’ observed that “a right, 


which a litigant possesses without knowing 
or ‘ever having known that he , possesses 
it: can hardly -be regarded as ‘a portion 
of his -claim’.” 

“No doubt, everybody is presumed to 
know the. law and ignorance of law can- 
not: be ‘urged as an excuse for a mistake 
madé by a person. But as pointed out 
by Lord Westbury, Lord Chancellor, in 


the: maxim: ignorantia Juris, haud, excusat, 
the. word jus is used in’ the sense of 
dénoting general law,. the law of the 


c untry. But when the word jusis used 
in the’ sense of denoting a private right 
that maxim has no appears Cooper v. 
Phibbs (22). 

- For the. reasons given I hold that the 
present suit is not barred either by section 
ll, explanation 4, or by Order 1f, rule 
2, of the Civil Procedure Code and I 
accordingly dismiss the appeal. Respondent 
has anehired no costs. 

Apa dismissed. 

e "15 I. A. 106 at p.112; 15 0. 500; 12 Ind. Jur. 
255; 6 Sar. P.C. J. 214; Rafiqne and Jackson’s P. C. 
No. 108; 7 Ind. Dee. (x. s.) LIU, 

(22) (1867) 2 H, L. 149 at p. 170; 16 L. T. 673; 15 
W.R. 1049. ; i 
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PRIVY COUNCIL, 
ÅPPEALS FROM THE ALLAHABAD HIGH COURT. 
June 23, 1916. a 
Present: — Lord Shaw, Lord Parmoor and 
Mr, Ameer Ali. 

FATEH CHAND—Derenpant No: 1— 

APPELLANT 
VETSUS 


Pandit RUP CHAND—Pismrrize— 


RESPONDENT., 

Will, construction of— Devise of whole estate to. one- 
person coupled with devise of particular village to 
another—Repugnancy—Alhenation, powers of, reserva- 
tion of, by testator, effect of on devise. 


A testatrix described herself as the “sole owner 
and possessor” (mulik-o- gabiz) of her deceased hus- 
band’s entire estate and in possession of all ‘pro- 
prietary powers under his Will, and bequeathed the 
entire estate to one F. C. subject to certain con- 
ditions, one of which was that she would continue to 
be in possession of the entire estate, having full 
powers of alienation, and another was a devise of a. 
particular village to one G. who would be its “‘sole 
owner and possessor” malik-o-qabiz) after the 
testatrix’s death: 

Heid, (1) that the words maltk-o-gabiz~ signified a, 
full ownership i in property; [p. 125, col. 1.] 

(2) that the devise in favour of G was an absolute 
devise of the village; ` [p. 125, col. 1.) 

(3) that the reservation of powers of alienation by 
the ‘testatrix in her own favour wasa mere surplusage, 
and neither abated from nor fortified the com- 
pleteness of hor ownership and possession, and [p. 
125, col. 1.] ` 


(4) that inasmuch as the entire estate devised to 
F.C. was subject to conditions, an absolute gift of 
the village in question to G. was an exceptiou but not 
repugnant to the devise in favour of F.C. [p. 125, 
col. 1.] 


Surajmant v. Rabi Nath Ojha, 120. W. N. 
231 (P.C.); 5A. L. J. 87; 18 M. L. J. 7; 10 Bom. L. 
R. 59; 7 ©. L. J. 131; 3 M. L. T. 144; °0 A. 84; 35 I A. 
17, approved and followed. í 

Consolidated appeals from two decrees 
of the Allahahad High “Court, dated the 
5th February 1913, varying a decree of 
the Court of the Subordinate Judge, Saharan- 
pur, dated the 11th March 1911, 


FACTS.—The main question in . this 
appeal was the construction of the Will of 
Musammat Gomti Kunwar. The material’ 
clauses of the Will were as follows: 


“Musammat Gomti Kunwar, ‘widow of 
Lala Sri Kishun Das, rais of Chhaper; 
and danghter of Lala Ganpat Rai, caste 
mahajan, rais and resident of Saharanpur, 
declares as follows:— oe 
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Under the Will of my busband I am the f 


sole owner in possession of his entire estate 
and possess all the proprietary powers. Í 
have no male or female issue, and life 
is uncertain and not everlasting. Hance, 
through foresight and with a view to avoid 
future troubles and disputes, I, in a sound 
state of body and mind, bequeath the entire 
estate of my hasband to Fateh Chand, son 
of- Lala Sri Ram Das, who is related to 
mb: as the son of my jeth (husband’s elder 
brother): subject to the following con- 
ditions: 

1. So long as I live, I shall continue 
to be thé owner in possession of the 
entire estate, the subject of the Will, and 
possess all the powers, such as (those) of 
making sales, mortgages, gifts, etc. 


2., After my death, the said person (the 
legatee) shall become the owner in posses- 
sion of the entire estate of my husband 
and he, 
alienation like myself. 

„4. I have bequeathed Manza Khudda, 
with all the property, to Musammat Gomi, 
the daughter of my priest (grohit) whose 
marriage was celebrated by my father-in- 
law and whom I have brought up as my 
own daughter. After my death, she shall 
be the owner in possession of the entire 
property in Mauza Khudda aforesaid.” 


The suit was brought by the respondent, 
a purchaser from Musammat Gomi, for 
possession of Mauza Khudda with mesne 
profits. The Snbordinate Judge held that 
there was a repugnancy in the general and 
particular devises, and that the most obvious 
solution’: would be to treat the particular 
devise as an exception to the general be- 
quest,—it would be a more enlightened ex- 
planation to rely upon the testatrix’s use of 
a certain set of words by way of confer- 
ring an absolute estate on the general 
devisee Fateh Chand and her “significant 
omission” of- such words in the case of the 
partioular devisee Musammat Gomi. He 
held that on the true construction of the 
Will Musammat Gomi took a life-estate only, 
and decreed the euit to the extent of such 
life-interest. 

“Both ‘parties appealed to the. High Court, 
which delivered the following judgment:— 
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too, shall possess all powers of” 
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“This appeal is connested with the First 
Appeal No. 111 of 1911, in which we have 
just now delivered judgment. The question 
which is involved in this appeal is, first, 
whether a decree in favour of the plaintiff, 
Rup Chand, should be limited to an estate 
during the lifetime of Husammat Gomi, and ` 
secondly, whether the plaintiff should have 
mesne profits for the period anterior to the 
institution of the suit, 


The first question depends upon the con- 
struction to be placed upon the Will of 
Musammat Gomli. The Will commences by . 
reciting that the testatrix was entitled to | 
all her husband’s estate and that she, while 
in a sound state of body and mind, be- 
queathed the entire estate of her husband 
to Fateh Chand. Then occur theses words 
“I. covenant in writing that I shall abide 


by. the following conditions.” Clause (2) 
and clause (4) are as follows. The other. 
clauses are not material. * an. 

After setting out the clauses, the judg- 


ment proc3eds: — 


“The learned Subordinate Judge has, for 
reasons which he has given in his judg- 
ment, held that on the true construction 
of the Will as a whole, Musammat Gomi 
only took an estate for her life. He lays ° 
a..good deal of stress upon the words in 
clause (2) giving all powers of alienation- 
to Fateh Chand and- to the omission of” 
words of the same nature in clause (4°, 
He then goes on to say that by reading 
clause (4) ‘as couferring.merely a life-estate, - 
he can reconcile both clauses of the Will,’ 
We ca:not agree.with this view. Having 
regard to the recent ruling of their Lord- 
ships of the Privy Council, if clause (4) 
stood alone, we certainly would have to 
hold that Musammat Gomi took an absolute 
interest and not merely a life-interest. 


-We have then to see whether there is 
anything also in the Will to lead us to- 
believe that merely a life-interest was in- 
tended, The case cannot be put more for- 
cibly than if was put by the learned Sub- 
ordinate Judge. We, however, think that 
his reasoning is not quite complete, because 
interpreting clause (4) as giving merely a 
life-estate would nob reconcile the two 


. clauses or give effect to, clause (2). Clause - 
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(2) provides that, after the death of the 
testatrix, Fateh Chand should at once bs- 
coms the absolute owner in possession of 
the entire estate. It is impossible to re- 
concile this clause with clause (4), which 
undoubtedly gives at least a life-estate to 
Musammat Gomi. We are bound to consider 
each clause by. itself, and we must hold 
that. under clause (4) an absolute estate is 
conferred upon MusammatGomi. There are 
no words in clause (4) or in any other 
part of the Will save as already mentioned, 
which could in any way limit the estate 
conferred upon Musammat Gomi toa mere 
life-estate. 


The question of mesne profits has not 
been seriously pressed, 


The result is that we set aside so much 
of the deeree of the Court below as in any 
“way limits the estate of the plaintiff in 
the property in dispute, We make noorder 
as: to the costs of this appeal, The appel- 
lant will have his full costs in the Court 
below,” 


The appellant then appealed to 
Majesty in Council. 


Mr. De Gruyther, K. O. (with him Mr. J. 
M. Parikh), for the Appellant.—The sub- 
stantial question in this appeal is the 
construction cf Musammat Gomti’s Will. 
The true construction is that which the 
Subordinate Judge has placed upon it. The 
words ““malik-o-qabiz” in themselves no 
doubt denote absolute ownership: Surajmani 
v. Rabi Nath Ojha (1). 


But these words are not conclusive that 
the devisee is tu take an. absolute estate: 
the instrament has to be looked at as a 
whole, and other parts of it negative that 
supposition. In a similir case of Punchoo 
Money Dossee v. Troylucko Mohiney Dossee (2), 
it was held that a widow of whom the 
same words were used took only a limited 
estate. In each case we must endeavour to 
ascertain what the testator really intended. 


` 


His 


(1) 35 1 A. 17; 120. W. N. 231 (P. C); 5 A. L. J. 
67; 18 M. L. J. 7; 10 Bom. L, R. 59; 7 C. L. J. 181; 3 M. 
L. T. 144; 30 A. 84. 

(2) 100. 342; 8 Ind, Jur, 440; 5 Ind. Dec. iN. 8) 
229, 
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[Loro Suaw referred to Ohunilal Parvati- 
shankar v. Bat Samrath (8).] . 


Sir IF. Garth and Mr. Dube, for the Re- | 
spondent, were not called upon, ; 


JUDGMENT. 

Lorp Saaw.—In these consolidated appeals- 
16 has been admitted in the argument sub- 
mitted to the Board by the Counsel for 
the appellant that substantially only one 
question falls now tobs determined. That 
question has referenca to the construction 
of a Will, dated the 18th September 1901). 
of one Musammat Gomti Kunwar. In that 
document there is a description of the title 
of the testatrix given in the following 
words: “Lam the sole owner in possession 
of his [her husband’s]’ entire estate and 
possess all the proprietary powers.” Their 
Lordships note that throughout this Will, 
the term thus translated “sole owner in 
possession” or “owner in possession” is: 
“ma 'ik-0-gabiz.” 

Having thus described the proparty she 
proceeds to bequeath “the entire estate of” 
my husband to Fateh Chand.” There is, 
however, appended to this bequest of the- 
entire estate the subjection of the whole. 
of the estate “to the following conditions,” 
and a covenant in writing by herself that she 
would abide by . those conditions. One 
of those conditions is in the following: 
terms: (4) “I have bequeathed Mauza 
Khudda, with all the property, to Musammat 
Gomi, the daughter of my priest (prohzt) 
whose marriage was celebrated by my- 
father-in-law, and whom I have brought 
up as my own daughter. After my death, 
she shall be the owner in possession of 
the entire property in Mauza Khudda 
aforesaid.” 

Their Lordsbips hold that there can be. 
but little doubt that under the first sentence- 
of condition 4 there would have bean a- 
competent bequest of Khudda, the village, 
with the totality of rights falling under 
the designation “jumla-i-hakiat.” 

Under the second part of condition 4 
which says that the village is to be owned. 
in possession, their Lordships cannot hold: 


(3) 23 Ind. Cas. 645; 38 B. 399; 18 O. W. N. 844; 26 
M. L, J. 647; 19 O. L. J. 563; 16 Bom. L. R. 366; 16 M. 
L. T. 59; 12 A. L, J. 742; (1914) M, W. N. 441; 1 L. W, 
762 (Pe 0); 
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that there has been any abatement of the 
force*of the words employed. Those words 
are “malik-o-qabiz.” Translated “owner in 
possession,” they truly are “owner and 
possessor of,” There can, according to 
their Lordships’ view of this Will, if 
condition 4 were alone under construction, 
be therefore no doubt, ander either hranch 
of it, that that village now belongs under 
this Will to Musammat Gomi. 

The argument presented to the Board, 
however, was that while that same form 
of expression was used in earlier portions 
of the Will, there were appended to it 
certain condition: or elaborations of which 
a sample may be given from condition 1. 
“I shall continue,” says that portion of the 
Will, “tobe the owner in possession of the 
entire estate the subject of the Will,” and 
then there are added these words “and 
possess all the powers such as (those of) 
making sales, mortgages, gifts,” etc. 

In their Lordships’ 
pressions do not abaté from the com- 
pleteness of the ownership and possession, 
nor do they fortify it in any way whatever. 
Accordingly condition 4, omitting the words 
which are thus surplusage, has to be given 
effect to, and it must be given effect to 
in the full sense recognised by law. 


Their Lordships are of opinion that with 
regard to that sense there is ncw in the Indian 
law no doubt whatever, The judgment of 
Lord Collins in Surajmani v. Rabi Nath Ojha 
(1) attaches to the word “malik-o-qabiz” 
unquestionably a signification of a full owner- 
ship in property. Such an ownership in pro- 
perty in their Lordships’ view was thus con- 
veyed in this village to Musammat Gomi, 
and their Lordships will only conclude 
these observations by saying that in their 
view there is no repugnancy in such a 
construction. It is perfectly true that the 
entire estate was conveyed’ in the first 
place to Fateh Chand, but it was subject 
to conditions. On a perusal of those 
conditions, No. 4 occurs to the effect that 
as an exception from the conveyance of 
the entire estate this village is conveyed. 
This is not a repugnancy in the proper 
sense of the term, and taking the clauses 
of the Will together it simply means that 


Fateh Chand takes the entire estate, with: 


the exception of this village, while it, in 
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proper conveyancing terms, is disposed of 
in favour of Musammat Gomi. 

Their Lordships are accordingly of opinion 
that there is no ground for the argument 
which would upset the jadgment of the 
learned Judges of the High Court. Their 
Lordships agree with that judgment, and 
they also agree with the observations made 
as to the judgment of the Subordinate Judge 
who, with much care, had arrived at a 
different conclusion. The views of the 
‘High Court are shared by this Board, 
and accordingly they will humbly advise 
His Majesty that these appeals be dis- 
missed with costs, including the costs of the 
petition for special leave to appeal. 


Appeals dismissed, 
Solicitors for the Appellant: Messrs. T, L. 
Wilson & Oo. ER 
Solicitors for the Respondent: Messrs. 
Barrow, Rogers and Neville, 


PUNJAB CHIEF COURT. 
Seconp Crvin APPEAL No, 1718 or 1914. 
March 25, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr, Justice LeRogsignol. 
THAKUR DAS—Poatntirr— 
APPELLANT 
CETSUS 
RADHA KISHAN—Derenpant— 


RESPONDENT, 

Mortgage—Redemption — Appeal — Lower COourbs 
decree, failure to comply with, whether bars appeal— 
Mortgagee, failure of, to keep accounts of additions and 
repairs, effect of—Compensation. 

Failure to deposit tho redemption money in com- 
pliance with the decree of the lower Court does 
not necessarily bar the hearing of an appeal from 
that decree. [p. 126, col. 1.] 

Umrao Singh v. Muhammad Karim Baksh, 161 P, 
R. 1890, approved. 

Sheonzrain v. Chuni Lal, 23 A. 88; A. W. N. (1900) 
209; Ram Dhani Bahu v. Lalit Singh, 2 Ind. Cas. 220; 
21 A. 328;6 A. L. J. 251; Venkata Krishna Ayyar v. 
Lhiagaraya Chetti, 23 M. 521; 10 M. L, J. 145; 8 Ind. 
Dee. (x. s.) 766, distinguished, , 

It is the duty of a mortgagee to keep accounts of 
expenditure on additions to and repairs of the mort- 
gaged property, and if he fails to do so, all presump- 
tions will be made in favour of the mortgagor, hut 
such failure does not ipso facto defeat a claim for 
Coe kale which is proved in other ways, [p. 126, 
col. 2. 


126 
NADIR CHAND SAHA V, BIRENDRA NATH DUTT. 


. Second appeal from the decree of the 

Divisional Judge, Lahore, dated the 15th 
June 1914. 

Messrs. Oertel and Mukerji, for the Appel- 
lant. 

Mr. Broadway, Bhagat Gobind Das and 
Bakhshi Tek hand, for the Respondent. 

‘JUDGMENT.—This is a redemption suit 
in which possession was decreed by the first 
’ Court to the mortgagor’s vendee on payment 
of Rs. 11,664, a sum which was enhanced 
by the Appellate Court to Rs. 12,232. 

Respondent raises a preliminary objection 
that as the appellant has not deposited the 
redemption money in Court within the time 
“-ordered by the lower Appellate Court, there 
is no decree for redemption subsisting in his 
favour. 

| Sheonarain v. Ohund Lal (3), Ram Dhani 
Sahu v, Lalit ,Singh (2), Venkata Krishna 
. Ayyar v; Thiagaraya Ohetti (3) are quoted by 
the respondent, but these authorities are not 
in point, and we approve of the principle en- 
unciated in Umrao Singh v. Muhammad Karim 
Baksh (4) that failure to comply with the 


decree of the lower Court does not necessari- 


ly bar the hearing of the appeal, 

The appeal, however, fails on the merits. 
The. fitst ground is withdrawn and appel- 
lant’s main contention is that, on a proper 
interpretation of the mortgage- deed, interest 


accfues ön ‘the principal not from date of the © 
posterior to ' 
Having carefully ' 


deed but from a date, 20 years 
the date of the mortgage. 
consulted the document, we find no strength 
in this contention. 


_The next point is that the conditions of - 


| the mortgage are too onerous to justify their 
. enforcement. The conditions are undoubted- 
ly onerous, bat we have no doubt that 
they were made so expressly, by consent of 
* parties, whose intention clearly was that there 
should be no redemption. Infact the mort- 
gage was a sale in disguise, and the plaintiff 
‘knowingly purchased a law suit. 
The last point was that defendant was not 
. entitled to compensation for additions and 
repairs, as he had kept no accounts and has 
-not accounted for income from the property. 
e 


(1) 23 A. 88; A. W.N. (1900) 209. 
(2) 2 Ind, Cas. 220; 31 A. 328; 6 A. L. J. 251. 
9) 23 M. 521,10 M. L. J. 145; 8 Ind, Dec, (N. s.) 


766 
(4) 161 P. R. 1890. - 
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It is, no doubt, the duty of a mortgagee to 
keep acsounts of such expenditure, ang if he 
does not, all presumptions will be made in 
favour of the mortgagor, but failure to 
keep accounts does not ipso facto defeat a 
claim for compensation which is proved in 
other ways. 

The value of the additions andthe cost of 
repairs are matters of fact which we, as a 
Court of second appeal, cannot touch, and 
the intention of the parties to the mortgage 
was that the mortgagee should enjoy the 
income. 

‘With regard to the prayer for extension 
of time forcomplying with the lower Appel- 
late Court’s decree, we see no reason .to 
interfere, for the appellant clearly had no 
intention of complying with it, if the redemp- 
tion money. remained at the figure computed 
by the lower Appellate Court, - 

The question of Court-fee has already been 
decided and is not mentioned before us 
and the defendant’s cross-appeal is with- 


drawn, 


The appeal is dismissed with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrees Nos, 1104 
AND 1180 to 1187 or 1913, 

July 28, 1915. 

Present:— Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Richardson. 
NADIR CHAND SABA AND oTHERs— 
Darenpants——-APPELLANTS 
versus 
BIRENDRA NATH DUTT CHOWDHURY 


AND OTHERS > PLAINTIFFS — RESPONDENTS, ` 

Evidence Act (I of 1872), s. 92—Landlord and 
tenant— Covenant in kabuliyat on assurance by landlord 
that it would not be enforced, whether binding. 

Where a tenant executes a kabuliyat containing a 
stipulation, which the landlord has told him will not 
be enforced, the tenant cannot be held to have assent- 
ed to it and the kabuliyat is not tho real agreement 
[p. 127, col. 2.] 

Semble.—The enumeration in the first proviso to 
section 92 of tho Hvidenze Act of the cireun stances 
which may invalidate a document or entitle a person 
to a decree or order relating thereto is not 
exhaustive. [p. 127, col. 2.] 


x Judge, 


Vol, XXXÝIL] 
NADIR CHAND SAHA V. BIRENDRA NATH DUTT. 


Appeal against the decree of the District 
Sylhet, dated the 7th December 
1912, modifying that of the Munsif, 3rd Court, 
Habigunge, dated the 14th May 1912. 

Babus Mohendra Nath Roy and Gopal 
Chandra Das, for the Appellants. 

Babus Dwarka Nath Chakravarty and 
Hemendra Kumar Das, for the Respondents, 


JUDGMENT. 


Seconp Appgan No. 1104 or 1913. 


This is an appeal by the defendant in a 
suit for recovery of arrears of rent on the 
basis of a kabuliyat executed onthe 11th 
April 1895, fora term of one year. The 
kabuliyat provided that rent would be paid 
on the 30th July and that on default, the 
arrear would ‘carry interest at the rate of 
75 per cent. per year. The year expired 
and the tenant held over. Rent is claimed 
in this suit for the years 1909-10 and 1910- 
11, and the only question in controversy is, 
ab what rate is interest payable on the 
arrears. The defendant pleaded that before 
the kabuliyat was executed by him, the 
landlord assured him that the covenant for 
payment of interest at 75 per cent. per 
annum would not be enforced, and it was on 
the faith of this assurance that he agreed 

“to the insertion of the clause in the docu- 

ment. The Court of first instance found 
that the allegation of the defendant was 
true and held that the landlord was not 
entitled to claim interest on the arrears af 
the rate of 75 per cent. per year. On appeal 
the District Judge has expressed no opinion 
upon the question of fact, but has decreed 
interest at the rate claimed, on the ground 
that oral evidence was not admissible to 
contradict the terms of the kabuliyai. He 
‘has referred to proviso (4) of section 92 of 
the Indian Evidence Act, and has concluded 
that as that proviso deals with a subsequent 
oral agreement, it has no application to the 
case before us, while none of the other 
provisos was of avail to the defendant. 

On the present appeal, reliance has been 
placed by the defendant upon the first proviso 
to section 92, which isin these terms: “Any 
fact may be proved which would invalidate 
any document or which would entitle any 
person to any deeree or order -relating 
thereto; such as fraud, intimidation, illegal- 
ity, want of due execution, want of capacity 
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in any contracting party, want or failure of 
consideration, or mistake in fact or law.” We 
may parenthetically observe that this is not 
an exhaustive enumeration of the circum- 
stances which may invalidate a document or 
may entitle a person to a decree or order 
relating thereto. 

The appellant contends that the execution 
of the kabuliyat was secured by fraud 
or imposition, in respect of the clause’ 
for payment of interest, and in support 
of this view refers to the decision of the 
Judicial Committee in Pertap Uhunder 
Ghose v, Mohendranath Purkait (1). Sir 
Richard Couch observed in that case that 
where one party induced another ta contract 
on the faith of representations made to him, 
any one of which is untrue, the whole contract 
is, in a Court of Equity, considered as hav- 
ing bsen obtained fraudulently. Conse- 
quently, where a tenant executes a kabuliyat 


‘containing a stipulation which the landlord 


has toli him will not be enforced, the 
tenant cannot be held to have assented to 
it, and the kabuliyat is not the oral agree- 
ment between the parties. A similar view 
was taken by this Court in the casas of 
Kashi Nath Ohukerbati v. Brindabun Ohukerbatt 


(2) and Beni Madhub Qorani v. Lalmoti Dassi 


(3). The test is, whether the tenant 
can maintain a suit for rescission, cancel- 
contract; if he 
can, he may successfully resist the claim 
on the basis of the contract. There is no 
room for controversy in this case that sach 
a suit could be maintained by the tenant. But 


-ithas been ingeniously argued on behalf of 


the raspondent that as the kabuliyat in-this 
case was for a term of one year only and as 
since the expiry of the term the defendant 
has held oyer, he is bound by the terms 
entered in the document. This, contention 
is obviously fallacious, As there was an 
agreement that this particular clause in the 
deed would not be enforced, the relative 
position of the parties is the same as if the 
clause was deleted from the document, and 


tenant must be deemed to have held 
over according to what égnstituted the 
true terms of the agreement between 


(1) 170. 291; 16 I. A. 238 (P. C.);5 Sar. P. C. J. 
444; 18 Ind. Jur. 370; 8 Ind. Dec. (N. 3.) 733. 

(2) 100. 649;8 Ind, Jur. 617; 5 Ind, Dec. (N. 3.) 437, 

(3). 6 0, W. N, 242. 
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him and ‘his landlord. [Baijnath Prosad 
v. Raghunath Rai (4), Durgi Nikarini v. 
Goberdhon Bose (5)]. The tenant could, after 


the expiry of the term, be made liable for 


interest only if there was a subsequent 
agreement to pay interest at the specifiel 
rate. Nonesuch is alleged in this case. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance 
restored. Tke appellant will have his costs 
in this Court, but the ‘parties will bear 
“their own costs before the District Judge. 

We may add that the respondent has not 
insisted upon a remand in view of the 
small amount in controversy, otherwise a 
remand would have been necessary for a 
determination of the question of fact which 
was raised in the Court of first instance 
and decided against the plaintiff but has 
been left undecided by the District Judge. 

This jadgment will govern Second Appeal 
No. 1185 of 1918; in that case also, the 
decree of the District Judge will be set 
aside and thatof the Court of first instance 
restored ; there will be the same order for 


costs as in the other case. 
Seconp Appgats Nos, 1180, 1181, 1182, 1183, 


1184, 1186 anp 1187 or 1913, 


These appeals are obviously incompetent 
: under section 102 of Act VILI of 1869 (B.C.). 
‘They are, therefore, dismissed with costs. 


Appeals Nos. 1104 and 1185 allowed; Other 


appeals dismissed. : 
(4) 14 Ind, Cas. 817; 16 O. W. N. 496. 
(5) 24-Ind. Cas. 183; 20 O. L. J. 448; 19 0. W. N. 


: 626. 
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PUNJAB CHIEF COURT. 
Seconp Civin APPBAL No. 1038 or 1915, 
March 28, 1916. 

Present: —Mr. Justice Rattigan. 
JITA SINQGH—PLAINTIFE— 
APPELLANT 
CETSUE 
HARI SINGH—Derennant— 


RESPONDENT. 
Civil Procedure Code (Act V of 1993), O. XXII, r. 
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1—Appeal, withdrawal of, without express permission 
to bring fresh suit—Subsequent suit, whether bgrred. 6 

In order to satisfy the provisions of Order XXII, 
rule J, the permission given by the Court to bring a 
fresh suit must be in express terms and cannot be 
implied. [p. 129, col. 1.] 2 

Ghulam Ali Shah v. Shahabal Shah, 8 P, R. 1995; 
87 P. L. R. 1905, referred to. 

Plaintiff sued for a declaration that a mortgage 
executed by the widow ofa collateral of his should 
not affect his reversionary rights. His suit was 
dismissed, and he appealed to the Divisional Judge. 
During the pendency of the appeal the widow died, 
and the plaintiff prayed to by allowed to withdraw 
the appeal, as he was now entitled to sue for posses- 
sion. The Divisional Judge granted his request and 
dismissed the appeal. ‘He brought a suit for posses- 
sion based on the same allegations asthe previous 
suit: ` 

Held, that the suit was barred by Order XXIIT, 
rule 1, as express permission tobring a fresh suit had 
not been given in the order dismissing plaintiffs 
appeal and the claim was based on the same cause of 
action as in the prior snit. [p. 129, cols. 1 & 2.] 

Kamini Kant Roy v. Ram Nath Chuckerhutty, 10 Ind. 
Dec. (x. s.) 809,12 0. 265, Thakur Das v. Jaswant Rai; 
1 P. R 1904; 4l F. L. R. 1904, referred to. 

Gopal Chandra Banerjee v. Purna Chundra Banerjee, 
40. W. N. 110, Machana Uajhala Dikshatulu v, Qoru- 
gantulu Yaggamma, 8 Ind. Cas. 1066; (1910) M. W. N. 
752; 9 M. L. T. 468, Sennava Reddiar v. Vankatachala 
Reddiar, 28 Ind. Cas. 91; 2 L. W. 177, distinguished. 


Second appeal from the decree of the 
District Judge, Amritsar, dated the 16th 
January 1915. 

Messrs. Manohar Lal and D. OQ. Ralli, 
for the Appellant. : 

Bakhshi Tek Ohand, for the Respondent. 


JUDGMENT.—The -facts are simple. 
Musammat Kishen Konr, a widow, mortgaged 
certain land to one Hari Singh for 
Rs. 600, whereupon her husband’s collateral 
heir, Jita Singb, brought tbe usual suit 
for a declaratory decree. His suit was 
dismissed by the Munsif on the ground that 
necessity and consideration for the mort- 
gage had been duly proved. He then 
appealed to the Divisional Judge and 
while his appeal was pending Musammat 
Kishen Kour died. He accordingly prayed 
to be allowed to withdraw his appeal 
and stated that he had a fresh cause of 


action as he was now entitled to seek 
possession of the land. The Divisional 
Judge thereupon parsed the following 


order: 
I grant plaintifi’s request to withdraw- 


the appeal . . » . . Appeal dis- 
missed.” This order is dated 17th March 
1914, 


Vol, KAKVII) 
GANGA PRASAD V, NANDU RAM, 


On the 9h June 1914 Jita Singh 
instituged the present suit in which he 
claims to recover possession of, the land 
_ mortgaged by -Musamwat Kishen Kour, 
on the ground that tha mortgage was 
effected for no necessary purpose and for no 
consideration and is, therefore, not binding 
upon him as the heir of the mortgagor’s 
husband. The defendant, Hari Singh, 
pleaded that the present suit as framed 
was barred by Order XXIII, rule 1, of 
the Civil Procedure Code, and that plaint- 
iffs sole remedy was to redeem the 
mortgage on the expiry of its term (20 
years from date of mortgage). 

The Munsif dismissed the present suit 
on the ground that when plaintiff’s appeal 
to the Divisional Judge in the former suit 
was dismissed, the findings of the firss Court 
in that suit became final and binding and that 
consequently it must now be held that 
the mortgage impugned was valid and en- 
forceable’ against plaintiff. On .appeal the 
District Judge held that as the plaintiff 
had not in the first suit obtained the 
Divisional Judge’s permission to institute 
a fresh suit, the presentclaim was barred 
Led Order XXIII, rule 1, Civil Procedure 

ode. 


Plaintiff has appealed to this Court, but 
after hearing all that Mr. Manohar Lal 
had to urge on his behalf, I am satisfied 
that the- suit has been rightly dismissed. 

Mr. Manohar Lal’s first contention was 
that in the former case the Divisional 
Judge had- zmpliedly granted permission to 
plaintiff to bring another suit. But it has 
been held by a Division Bench of this 
Court [Ghulam Ali Shah v. Shahabal Shah 
(1)] that in order to satisfy the provisions 
of section 373 of the Civil Procedure Code 
of 1882 (which correspond with the pro- 
visions of Order XXIII, rule 1, of the present 
Code), the permission given by the Court 
must be in express terms and cannot be 
implied. This decision is binding upon 
me and I must follow it, 

The learned Counsel next urged that the 
words in Order XXIII, rule 1, “in respect 
of the subject-matter of such sut or such 
part of a claim,” refer merely to the relief 
sought, and that if the relief sought in 


(1) $ P. R. 1905; 87 P. L, R, 1905. 
9 
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the second suit is different from the relief 
sought in tha first suit, the rule in ques- 
tion is no bar to such second suit. In this 
connection he relies upon Kamini Kant Roy 
v. Ram Nath Chuckerbutty (2), Thakur Das v. 
Jaswant Rat (3) and opal Chandra 
Banerjee v. Purna hundra Banerjee (4). 
These cases in no way support the pro- 
position put forward, as all that was held 
in them was thab a second suit, based 
upon an entirely different cause of action, 
was not barred merely because the parties 
and the. property involved were the same 
as in the previous suit that had been 
withdrawn. 

In the present case the parties and the 

property involved are admittedly the same 
and the cause of action against defendant, 
namely, the mortgage which plaintiff seeks 
to get rid of, is also the same. 
_ The rulings cited by Mr. Tek Chand 
[Machana Uahala Dilkshatulu v. Gorugan- 
tulu Yaggamma (5) and Sennava Reddiar 
v. Venkatachala Reddiar (6)] are directly in 
point and are authorities for holding that 
Order XXIII, rule 1, of the Code is a bar 
to the present suit. 

I must accordingly dismiss 
with costs. 


this appeal 


| Appeal dismissed. 
(2) 21 0. 265; 10 Ind. Dee. (x. s.) 899. 
(3) 1 P. R. 1904; 41 P. L. R, 1904, 
(4) 4.0. W. N. 110. 
(5) 8 Ind. Cas. 1066; (1910) M. W. N. 
T 468. 
(G) 28 Ind. Cas. 91; 2 L. W. 177. 
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PATNA HIGH COURT. 
Civit Revision No. 46 or 1916. 
June, 12, 1916. 
Presznt:—Mr. Justice Sharfaddin and 
Mr. Justice Roe. 

GANGA PRASAD—PLAINTIFE— 

F FETITIONER 
VETSUS 
NANDU RAM—Dezrenpant— 


Opposite Party. ° 
Civil Procedure Code (Act F of 1908), s. 115 -- 
Government of IndiaAct, 1915 (5 §* G Geo. V, C. 61), s. 
107-— Provincial Small Cause Courts Act (IX of 1887), 
s. 25— High Court, power of, to interfere in revision or 
in superintendence—Jurisdiction—Discretion of lower 
Court when to be interfered with, 
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GANGA PRASAD V. NANDU RAM, 

Under section 115 of the Civil Procedure Code, a 
High Court can only interfere ifthe question be 
one of jurisdiction. A High Court’s powers under the 
Charter Act are ordinarily exercised only in cases 
where jurisdiction has been exceeded or a Judge has 
ignorantly or perversely refused to exercise or made 
only a colourable pretence at exercising a jurisdiction 
vested in him by law, and this power should be 
exercised only when irreparable injury would be 
caused to one of the litigants if matters were not set 
right. [p. 180, col. 2.] 

Where a disoretion is vested ina Court, it is nob 
open to interference by the High Court unless it has 

| zi exercised ignorantly or perversely. [p. 180, col. 
2. 

Rule against the order of the Subordinate 
Judge, exercising powers of a Small Cause 
Court Judge, Patna, dated the 17th March 
1916. 

Khan Bahadur Fakhruddin and Mr. Nirsu 
Narayan Singh, for the Petitioner. 

Rai Tribhuban Nath Sahay, for the Opposite 
Party. 

JUDGMENT.—In this matter we are 
asked to interfere either under section 25 
of the Small Cause Courts Act or section 
107 of the Government of India Act with 
an arder made by a Small Cause Court 
Judge under section 23 (1) of the 
Provincial Small Cause Courts. Act. The 
preliminary objection is taken that an order 
made under section 23 (L) is not covered by 
section 25. Two cases have been quoted, 
one on either side. In Subal Ram Dutt v. 
Jagadanunda Mazumdar (1) the judgment 
was one to which my learned brother was 
a party. I agree with the conclusions 
arrived at therein with regard to the meaning 
of the word “decided”, even though in Umesh 
Chandra Paladhi v. Rakhal Chandra Chatter- 
jee (2) its correctness was questioned. I 
would lay emphasis on the distinction between 
disposing of a case and deciding a case, 
but would concede that the meaning of 
the word “case”, as commentaries on section 
115 of the Civil Procedure Code indicate, 
is not without difficulty. A case is some- 
thing less definite than a suit, and it 
may be argued that a proceeding in whith 
a Small Cause Court Judge discusses and 
decides the question whether a plaint 
should be ereturned may be regarded as 
constituting in itself a case. It is not in 
the matter before us necessary to go 
deeply into this question, for whether we 


(1) 1 Ind. Cas. 288; 13 C. W. N. 403. 
(2) 10 Ind. Cas. 8; 15 O. W.N. 666; 14 C. L. J. 118, 
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regard ourselves as taking action under sec- 
tion 25 of the Small Cause Courtë Act or 
section 115 of the Civil Procedure 
Code, or section 107 of the Government 
of India Act, the point in issue seems to 


“me to be the same point. 


Under section 115 of the Civil Pro- 
cedure Code we could only interfere if 
the question were one of jurisdiction. 


From the earliest days of High Court at 
Fort William when Mr. Justice Norman 
introduced superintendence to the notice 
of his colleagues as a term having a 
legal force and significance well known to 
the Legislature”, the Court’s powers under 
the Charter Act have been exercised, with 
few exceptions, only in case where juris- 
diction has been exceeded or the Judge has 
jgnorantly or perversely refused to exercise 
or made only 9 colourable pretence at 
exercising a jurisdiction vested in him by 
Jaw. As I read the judgments in Chand 
Roy v. Kirpal, Roy 13). and in Amjad Ald v. 
Ali Hussain Johar (4), even this limited power 
should be exercised only when irreparable 
injury would be caused to one of the 
litigants if matters were not set right. 
In the case before us no irreparable ‘njury 
is being caused. The plaint has been re- 


turned. The plaintiff has an ample 
remedy in the Courts of ordinary jurisdic- 
tion. 


Nor wonld I interfere under section 25 
of the Small Cause Courts Act, bad I 
power to do so. Section 23 (1) is designed 
to meet cases in which a Small Cause 
Court Judge is satisfied that the question 
of title raised is so intricate that it should 
not be decided summarily, but in a Court 
in which the evidence is recorded in full 
and the decision open to appeal, The 
matter is one of discretion, and where 
discretion is vested in a Court, it is not 
open’ to our interference tinless it has 
been exercised ignorantly or perversely. 
Whether we look at the matter from the 
point of view of superintendence or re- 
vision, the question in issue is whether the 
Judge has acted ignorantly or perversely, 


3) 10 Ind. Cas. 308; 15 0. W. N. 632. 
F 6 Ind. Cas. 574; 16 0. W. N. 358; 12 C. LJ, 
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In Umesh Chandra Paladhiv. Rakhal Ohandra 
‘Ohatigrjee (2), the Divisional Bench declined 
to believe that there could be any intricate 
question of title in a dispute over the 
carcase of a goat. : 

In the case before us, the suit is for 
house rent. If title in the house was in 
good faith disputed, the Judge would have 
been most unwise to adjudicate upon it 
summarily. The Judge heard the Pleaders 
and decided that the title of the plaintiff 
had been challenged in good faith. I 
see no reason for believing that his de- 
cision was either ignorant or perverse. 

The application: should be rejected with 
costs—hearing-fee two gold mohurs. 

Application rejected, 





v 
CALCUTTA HIGH COURT. 
Civit Rowe No. 1264 or 1914. 
March 23, 1915. : 
Present: —Mr. Justico N, R. Chatterjea and 
. Mr. Justice Mullick. 
SURADHANI DEBYA—Puaintirr— 
; PETITIONER 
VETSUS 
‘CHANDRA NATH PRAMANIK AND OTHERS 
' — DERANDANTS— OPPROSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 115, 
O. XXII, r. 1 (2}—-Court, whether can order with- 
drawal of suit without permission to institute fresh suit 
Revision. A 

Where the plaintiff makes an application to with- 
draw from a suit with liberty to bring a fresh suit 
and the Court considers that such liberty ought not 
to be granted, the proper course is simply to dismiss 
the application and then proceed with the trial of 
the suit. In such a case it is not competent to the 
Court to make an order allowing the application for 
withdrawal without permission to institute a fresh 
suit on the same cause of action. 

Rule against the order of the Subordinate 
Judge, Rajshahye, in Title Suit No. 516 of 
1912, dated the 18th September 1914, 

Babus Sasadhar Roy (junior) and Surendra 
Mohan (hose, for the Petitioner. 

Babu Ramakanta Bhattacharyya, for the 
Opposite Parties. a 

J UDGMEN T.—The petitioner was the 
plaintiff ina suit in the Court of the 
Subordinate Judge of Rajshahye. It appears 
that, on the date finally fixed for the hearing, 
the plaintiff applied for postponement on 
several grounds. That application was rejected. 
Then the plaintiff applied for leave to with- 


INDIAN CASES. . 


131 


draw fromthe suit with liberty to bring a 
fresh suit on the same cause of action. The 
learned Subordinate Judge held that there 
were no sufficient grounds for allowing the 
plaintiff to withdraw from the suit with 
liberty to bring a fresh suit, and he made an 
order allowing the application for withdrawal 
without permission to institute afresh suit. 
It appears that subsequently several appli- 
cations were made by the plaintiff for setting 
aside that order, the last application being 
dated the 10th of August 1914 by which he 
treated the suitas not disposed of by the pre- 
vious order and prayed the Court to proceed 
with the suit. That was rejected. Now the 
Court having been of opinion thatleave should 
not be granted to the plaintiff to withdraw 
from the suit-with liberty to bring a fresh suit, 
it ought to have dismissed the application for 
withdrawal. As pointed out by Sir Lawrence 


Jenkins, Chief Justice, in the case of 
Mahant Bihari Dasji v. Parshotamdas 
(1): “Where a plaintiff does not desire 


to withdraw from the suit, unless with 
liberty to bringa fresh suit, and the Court 
considers that such liberty ought not to be 
granted, the proper course is simply to dis- 
miss the application.” And as the Court had 
disallowed the application for adjournment 
itought to have dismissed the suit. Had 
that course been followed, the plaintiff 
would have had a right of appeal, and if there 
were sufficient grounds, the Appellate Court 
might have allowed the appeal and directed 
a trial of the case. The order, however, 
which was passed was not aproper one and, 
under the circumstances, we think that that 
order should be set aside and the suit pro- 
ceeded with from the stage where it was on 
the 22nd August. But this must be con- 
ditional upon the plaintiff paying to the 
opposite party the sum of Rs. 170 as costs 
incurred by the latter up to date within 
one month of the arrival of the record in the 
lower Court, This amount will not be con- 
sidered as costs in the cause. In default 
of payment of. the said amount within the 
time specified, this Rule will stand discharged 
with costs, three gold mohurs, 
e 


Rule discharged, 
(1) 82 B. 345; 10 Bom. L. R. 293. 
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PUNJAB CHIEF COURT. 
First CIVIL Appear No, 569 or 1914. 
March 24, 1916. 

Present:-—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Scott-Smith, 
SHARAF ALT KHAN-——Derrnpsnt— 
APPELLANT 

VETSUS 
JAGANDAR SINGH AND anorper— 
Pratntiy¥s—REsPon DENTS. 

Registration Act (XVI of 1908), s. 17 (1) (9), (Q— 
Agreement to sell and acknowledgment of earnest money, 
whether require registration—Evidence Act (I of 1872), 
‘s. 91—-Oral evidence to prove payment of earnest-money, 
admissibility of. 

An agreement to sellland which bagins with the 
words: “I have absolutely sold the land” and after 
acknowledging receipt of Rs. 600, earnest-money, 
proceeds: “I will take the remaining money at the 
time of the completion of the sale-deed, I shall got 
the sale-deed completed after going to the spot,” is 


only a promise to sell by means of a regular deed * 


plus an acknowledgment of receipt of earnest-money 
and does not require registration under section 17 
(1) (b) of the Registration Act. [p. 132, col. 2.] 

Sardar Partab Singh v. Karm Chand, 184 P. R. 1889, 
referred to. 

Ram Chand v. Chatar Singh, 6 Ind. Oas. 645; 73 
P. L. R. 1910; 67 P. W. R. 1910, distinguished. 

The receipt of the earnest-money, however, does 
require registration under section 17 (1) (c) of the 
Registration Act, but this does not affect the present 
case inasmnch as the portion of the document 
‘containing the receiptis separable from the agreement 
part and oral evidence of payment of the earnest 
money is admissible under section 91 of the Evidence 
Act. [p. 182, col. 2; p. 138, col. 1.] 

. Waman Ramchandra v. Dhondiba Krishnaji, 4 B, 
126; 5 Ind. Jur. 37; 2 Ind. Dec. (x. s.) 598, referred to. 

First appeal from the decree of the District 
.dJndge, Lyallpur, dated the 24th February 
-1914, 

Messrs. Fuzl-t-Husain, Shuja-ud-Din and 
Abdul Rashid, for the Appellant. ` 

Messrs. Beechey, Ralli and Ram Ohand, for 
the Respondents. ; 

JODGMENT,—-Plaintiffs’ suit is for posses- 
sion of two-and-a-half squares of land and 
an ahata onthe basis of an agreement to 
sell, executed on 10th January 1913 by 
defendant. The lower Court took the 
pleadings and framed 7 issues, as stated in 
its judgment, the first fonr being issues 
on technical points raised. The findings 
briefly were—see judgment and also order 
of llth August 19i3—that the deed (Exhibit 
P 1) is a contract to sell and that the 
Re. 600 asknowledged in it is not part pay- 
ment of price, and so the document did 
not require registration; that plaintiffs did 
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not need to sue for a sale-deed, but are 
right in suing for possession of the “e land; 
that defendant certainly executed Exhibit 
P 1; tkat Rs. 600 earnest-money certainly 
passed; that the ahata is not proved to have 


been sold along with the squares. 


Plaintiffs acquiesce in the dismissal of 
the claim for the ahatu, but defendant has 
appealed against the decree for the two-and- 
a-half squares, 


In our opinion Exhibit P 1 is certainly 
not a sale-deed of the land. No doubt it 
begins by saying. “I haye absolutely sold 
the land,” but this is merely in a manner 
of speaking: the real meaning comes out 
in the words: “I will take the remaining 
money at the time of the completion of the 
sale-deed. I shall get the sale-deed com. 
pleted after going to the spot on the 15th 
February 19.3.” The document is really 
only a promise to sell by means of a regular 
deed, plus an acknowledgment of receipt of 
Rs. 600 earnest-money. Such documents 
have never in the Punjab been held as 
coming under section 17 (1) (b), Registration 
ay Sardar Partab Singh v. Karm Chand 
1). ; 

But Counsel for defendant argues further 
that clause (c) covers the case, and quotes 
in support Ram Chand v. Ohattar Singh (2) 
and Waman Ramchandra v. Dhondiba 
Krishnaji (3). The former ruling is one 
by a sicgle Judge, and whether correct or 
not, is easily distinguishable, for there the 
sale bad already taken place and was com- 
plete, while here no sale had been yet 
effected. The Bombay case, however, is 
authority for the view that a receipt for 
earnest-money in the case of a sale of property 
worth more than Rs. 100 comes under clause 
(c) aforesaid, and must be registered to 
be admissible in evidence ; but on the other 
two considerations emerge in the 
present case to save plaintiffs from the 
consequences of this dictum—-first, the 
agreement part of Wxhibit P 1, which does 


-not require registration, is separable from 


the receipt part, which does; secondly, under 
section 91, Indian Evidense Act, oral evidence 


- (1) 184P, R. 1889. 

(2) 6 Ind. Cas, 645; 78 P. L. R. 1910; 67 P. W. R 
1910. 

(3) 4 B. 126; 5 Ind. Jur. 87; 2 Ind. Dac. (x. s.) 633, 
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_of the payment of Rs. 600 earnest-money 
is admissible even if the acknowledgment 
contained in Exhibit P 1 is excluded by 
section 17 (1) (c), Registration Act. For 
the latter proposition we have as authority the 
same Bombay ruling. 

It isargued, on the merits, that defendant 
never executed Exhibit P 1 or received 
the Rs. 600 and that he was ill and incapable 
of transacting business at the time. The mar- 
ginal witnesses to the paper are Manne Khan, 
Maya Ram and Sardar Kirpa Singh. The 
second and third of these have been called and 
fully support the plaintiffs’ case, both as to 
execution of document and of payment of 
cash; and we are unable to see any indication 
pointing to bad faith in them. The affair 
occurred at Ohak No. 130, some two miles 
or less from Chak No. 182, where plaintiffs 
and these witnesses live. It was natural for 
plaintiffs totake these two respectable men 
to witness an important transaction like 
this. Maya Ram is a shopkeeper, in no 
way specially dependent on plaintiffs, and 
Kirpa Singh is a substantial farmer, renting 
land at an annual rate of Rs. 1,850. Diwan 


Chand, School Master of Chak No. 132, cor- 


roborates, and one plaintiff Narinjan Singh 


goes into the box and swears to his own’ 


case. No doubt Manne Khan was not 
called, but this was unnecessary, if defendant 
thought he was against plaintiffs, why did 
he not call him himself ? 

Defendant’s evidence is chiefiy negative, 
and an attempt is made to show that defend- 
. ant was ill and incapable. The doctor only 
shews defendant had pneumonia about 18th or 
20th December 1912, and we place no re- 
liance upon the other witnesses who pretend 
- that defendant was desperately ill all through 
December, January and February, And 
another strong reason for believing in plaint- 
ifs bona fide is the fact that the bargain is 
by no means a very good one for him, as the 
price fixed, Rs, 13,000, is apparently a very 
high one. 4 h 

For these reasons we think the lower 
Court’s decision is correct and we dismiss the 
Appedl with costs. 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Execotion or Decree No. 52 or 1915, 
April 26, 1916. 
Present:—Mr, Stuart, J. O., and 
Mr. Kanhaiya Lal, A. J. ©. 
Rant DIL AFZA BEGAM—Decree-HoLper 
—APPLICANT—APPELLANT 


YENSUS 
DEPUTY COMMISSIONER, BAHRAIOH, 

MANAGER OF Court or Warps, NANPARA 

ESTATE — JUDGMENT-DEBTOR— OPPOSITE 

PARTY — RESPONDENT. 

Civil Procedure Code (Act V of 1903), s. 51, O. XXI, 
r. 10—Execution of decree—Siranger benefited under 
compromise filed in suit, position of —Compromise, from 
what time enforceable—Presumption—Court, duty of 
—Court-fee to be charged. 

Section 51 and Order XXT, ralo 10, of the Code of 
Civil Procedure contemplate that an application for 
execution can only bs made by the holder of a 
decree [p. 186, col. 2.] 

A decree was passed in the terms of a compromise, 
which granted certain monthly allowances to some 
of the parties to tho suit as well as to a stranger, 
and provided that if its terms were nob complied 
with in favour of the parties tothe suit to whom 
tho allowances were granted, they would be entitled 
to take proper proceedings as regards such non- 
compliance. Subsequently, these persons, iuclading 
the stranger, applied to the Court in which the suit 
had been instituted to recover their monthly allow- 
ances from the date of the compromise by execution 
of the compromise decree. The Court allowed 
execution to proveed in favour of each of tho 
applicants for the allowances claimed from the 
date of the decree, on tho finding that they were 
not entitled to claim the same from the date of the 
compromise: 

Feld, (1) that the stranger applicant, who was no 
party to the suit or the deoree, had no right to apply 
for execution, though he was entitled to bring w 
separate suit based on the portion of the compro- 
mise relating to him’ [p. 135, col. 2 ] 

Ponnambala Tambiran v, Sivagnana Desika Gnana 
Sumbandha Pandara Sanadhi, 17 M. 343; 201 A. 71; 
6 Sar. P. C. 434; 6 Ind. Dec. (x.s.) 238 and Vishnu 
Sakharam Nagarkar v. Krishnarao Malhar, 11 B. 153; 
11 Ind. Jur. 258; 6 Ind. Dec. (N s.) 101, distingnished, 

(2) that, in the absence of anything to the 
contrary appearing in the compromise, the presump- 
tion was that such of the applicants as were 
parties to the suit, wore entitled to claim their 
allowances from the date of the compromise. Lp. 135, 
col. 1. 

No ot ean sanction an irregularity the effect of 
which is to perpetrate a fraud on the Government 
revenue and to deprive the state ofethe Court-fee 
that is legitimately its due. [p. 187, col. 1.] 

Appeal against the order of the Sub- 
ordinate Judge, Mohanlalganj, dated the 
30th November 1915. 

Mr. A. C. Dutt, for the Appellant, 
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Babu Nagendra Nath Ghosal, for the Re- 
spondent, 


JUDGMENT.—The question for con- 
sideration in these appeals is whether 
Rani Saltanat Begam, Rani Dil Afza and 
Muhammad Kazim are entitled to the 
allowances mentioned in the compromise 
of the 22nd August 1912, in accordance 
with which a decree was subsequently 
passed by this Court, from the date of 
the compromise or from the date of the 
decree. The compromise aforesaid was 
filed in this Court in First Civil Appeal 
No. 162 of 1911 instituted by Rani Saltanat 
Begam and First Civil Appeal No. 41 of 1912 
instituted by Rani Dil Afza Begam from a 
decree passed in an interpleader suit re- 


lating to the Nanpara Estate. In that 
suit Rani Saltanat Begam claimed the 
entire estate under a Will executed by 


her husband, Raja Muhammad Siddiq Khan, 
and as the senior ahl-e-biradari widow of 
the late Raja under section 22 of Act I 
of 1869. She claimed in the alternative 
her share in the estate of her husband 
under the Muhammadan Law and a dower 
of three lacs of rupees. By a subsequent 
application she pub forward an additional 


claim to an allowance of Rs. 4,000 per 
month under the Will of her husband. 
Rani Dil Afza claimed a one-sixteenth 
share of the estate under section 22 of 


Act I of 1869, an allowance of Rs. 4,000 
per mensem under the terms of the 
aforesaid Will, besides ber unpaid dower 
and certain jewellery. The learned Sub- 
ordinate Judge, who tried the suit, treat- 
ed the claims for dower and allowances 
as outside the scope of the interpleader 
suit within the meaning of section 88 of 
the Code of Civil Procedure, and on the 
evidence adduced before him came to the 
conclusion that Rani Saltanat Begam and 
Rani Dil Afza were not entitled to any 
portion of the estate. Rani Saltanat 
Begam and Rani Dil Afza appealed, but 
during the pendency of their appeals 
entered into a compromise with some of 
the contesting respondents, ineluding those 
now represented by the Manager of the 
Court of Wards in charge of the Nan- 
para Estate. It is stated that Rani Sal- 
tanat Begam and Rani Dil Afza had as- 
signed a portion of their interests to 


Muhammad Kazim during the pendency of- 
the interpleader suit, but it does nôt ap- 
pear that the name of Muhammad Kazim 
was ever brought on the record either in 
the Court of first Instance or during the 
pendency of the appeals in this Court, 


and the decrees prepared by the Court 
of first instance and on appeal by 
this Court show that Muhammad Kazim 


was no party to them. The compromise 
filed by Rani Saltanat Begam and Rani 
Dil Afza, to which Muhammad Kazim as 
a private purchaser of a portion of their 
interests had assented, was to the effect that 
in consideration of an immediate payment 
of Rs. 1,87,500 to Rani Saltanat Begam, 
Rs. 50,000 to Rani Dil Afza, and Rs. 1,87,500 


“to Muhammad Kazim, the delivery - 
of certain ornaments to the two former, 
the provision of a bungalow for the re- 


sidence of Rani Saltanat Begam, and the 
payment of monthly allowances of Rs. 4,000 
to Rani Saltanat Begam, Rs. 1,000 to 
Rani Dil Afza, Rs. 250 to Muhammad 
Kazim and of other amounts to nine 
other persons, the said Ranis gave up 
their entire claims to the talukdari and 
non-talukdart properties in dispute, move- 
ables unpaid dower-dehts, past maintenance, 
allowances and costs. There was a provision 
in the compromise that if any portion of it 
was not carried out in favour of the “appel- 
lants,” or if there was undue delay in comply- 
ing with the same, the “appellants” would 
be entitled to take proper proceedings in 
respect of the portion not complied with or 
for the enforcement of their rights for the 
period of the delay, and that the respondents 
Rani Qamar Zamani Begam, Rani Sarfaraz 
Begam, Rani Kaniz Begam and Muhammad - 
Saadat Ali Khan, who were parties to the 
compromise, would be responsible for the costs 
and damages which might be incurred in 


connection with such proceedings and 
shall have no objection to pay the 
same. 


The hearing of the appeals against the 
other respondents continued, and ultimately 
on the 10th February 1914, a decree allow- 
ing-the appeals of Rani Saltanat Begam and 
Rani Dil Afza to the extent mentioned 
in the compromise was passed by this 
Court. ; 

The present appeals have arisen out of 
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the applieations made by Rani Saltanat 
Begam gnd Rani Dil Afza and Muhammad 
Kazim for the recovery of the arrears of 
their allowances, by execution of the decrees 
passed by this Court. 

On the application of Muhammad Kazim, 
the learned Subordinate Judge drew the 
attention of the office and the munsarim to 
what he described as an elementary principle 
that a person who was not a party to the 
decree could not execute it and asked the 
office to report whether the applicant, 
Muhammad Kazim, was a party to the decree 
under execution. The office reported- that 
he was nota party to the interpleader snit 
in which the application for execution was 
made, but was a party to certain suits for 
dower, The learned Subordinate Judge 
allowed notices to issue and his successor, 
without going into the office report, allowed 
‘execution to proceed in favour of each of 
the applicants for the alldwances claimed 
from the date of the decree, on the finding 
that they were not entitled to claim the 
same from the date of the compromise. 


It is obvious, however, from the terms 
of the compromise that the intention was that 
the said ladies were to get their maintenance 


allowances from the date of the compromise 


provided the said compromise was sanctioned 
by the Court. In the compromise the ladies 
stated that in lieu of what was conceded to 
them, they gave uptheir claim to the past 
maintenance allowances (guzashta guzara), 
implying thereby the allowances claimable by 
them under the Will for the period antecedent 
to the compromise. Their right to recover 
future allowances, that is from the date of 


the compromise, was in effect recognized 
by the compromise. The effect of 
the sanction of the compromise was 


to render every one of its 
enforceable, so far as the parties to the 
appeals who had assented to the compromise 
were concerned, and the said ladies are, 
therefore, entitled to claim their maintenance 
allowances from the date on which that com- 
promise was entered into. The compromise did 
not state that the allowances were to be paid 
from a future specified date or from a date to 
be fixed by the Court, and the presumption, 
therefore, is that they became payable from 
the date when the compromise was entered 
into, Whether thedecree was merely declara- 


` because he was no party to it. 


` terms . 


tory as to the said allowance cr was enforce" 
able in execution it is immaterial to consider, 
for no objection has been taken on that 
score to the order of the Court below on be- 
half of the respondent. 

-The appeals of Rani Saltanat Begam and 
Rani Dil Afza are, therefore, allowed and 
they are declared entitled to the maintenance 
allowances granted to them from the date 
of the compromise. As the Court of Wards 
had no objection to pay the said allowances 
and was merely anxious to have the correct 
interpretation of the decree determined, we 
direct the parties to these two appeals to bear 
their own costs throughout. 

As regards Muhammad Kazim, itis obvious 
that he had no right to execute the decree 
passed by this Court in the interpleader suit 
The decree 
aforesaid was passed in favour of Rani Sal- 
tanant Begam and Rani Dil Afza, the appel- 
lants in the said appeala, and by virtue of 
clanse 7 of the compromise the right to take 
legal proceedings and to enforce it in case 
of breazh or delay was conseded only to the 
“appellants.” The compromise became a 
part of the decree of this Court, only so far 
as it-related to Rani Saltanat Begam and 
Rani Dil Afza. As regards Muhammad 
Kazim and the nine other persons for whom 
monthly allowances were fixed and who were 
no parties to the appeals, the compromise 
contained at best only an agreement or .pro- 
mise which could possibly form the basis of 
a cause of action fora suit, if its terms were 
not complied with. None of them had any 
right to execute the decree, because no decree 
was passed in favour of any persons other 
than the appellants. 


It is contended, however, on behalf of 
Muhammad Kazim that a suit for the 
recovery of the arrears of the allowances would 
have lain inthe same Court in which the 
application for execution was made, and that 
the judgment-debtor mainly concerned, 
namely the Court of Wards, had waived the 
irregularity by submitting to the jurisdic- 
tion of the Court. In support of that conten- 
tion reliance is placed on the decision in 
Ponnambala Ta biran v. Sivagnana Destka 
Gnana Sambandha Pandara Sannadhi (1) and 
Vishnu Sakharam Nagarkar v. Krishnarao 

(1) 17 M. 343; 21T. A. 71 (P.O); 6 Sar. P, 0. J, 
434; 6 Ind. Dec. (x. 5) 238, ate? 
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Malhar (2). Jn the former case the religions 
. chief of an institution had obtained a decree 
for the removal of a certain person from the 
office of tambrran or manager of the property 
of certain muffs. The -decree ordered that 
the Subordinate Judge should direct the 
religious chief to name a tambiran from 
among those initiated at his institu- 
tion, competent to discharge the duties 
of a manager, and that if the Judge saw no 
objection to the fitness of the person so nam- 
ed for the office, he was to appoint him: but 
that in case the Judge should object to 
the person named, he was to select as 
well as to Bpak and to direct 
the religions chief to make the investiture, 
ard to certify it, whereupon the Judge should 
put the person so appointed and invested in 
possession of the mutts and their endowments. 
In the course of the proceedings, arising out 
of the execution of that decree, certain disputes 
as to the proper person to be appoint- 
ed. 

The religious chief nominated a person and 
died. His successor sought to withdraw 
that nomination and appointed another. The 
Subordinate Judge made an enquiry as to the 
fitness, making the nominees parties to the 
proceeding, and confirmed the appointment 
of the first nominee. The new religions chief 
appealed to the High Court, making the first 
nominee a party to his appeal. The High 
Court reversed that order, whereupon the 
first nominee appealed to the Privy Council. 
In reply to an objection that the first 
nominee was no party to the decree under 
execution, their Lordships observed that 
having been made a party to the nomination 
proceedings arising out of the execution of 
that ‘deeree in both the Courts below, it 
was too late to object that he had no right 
to file an appeal from an order passed adverse 
to him. They further said that since the 
power of appointment was vested in the 
Subordinate Judge, the only mode in which 
relief could be granted was by execution of 
the decree, and not by suit. As pointed ont 
in Prayaga Doss Jee Varu v, Tirumala 
Purisa Srirangacharyulu (3), this is one of 
the natura] *consequences where a scheme of 
management is propounded by a decree. 


ae 11 B. 153; 11 Tnd. Jur. 258; 6 Ind. Dee. (x. s.) 
Wo 31 M. 406; 4 M. L. T. 92, 
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Such is not the case here, There is no 
question connected with the execution, ‘of any 
decree so far as Muhammad Kazim is con- 
cerned, for there is no decree granting an 
ailowares to him, A regular suit is, moreover, 
maintainable on the basis of that portion of 
the compromise which relates to Muhammad 
Kazim and he has no right to apply for 
execution, d 


The second case referred to is one jin 
which from time to time execution of a decree 
passed by the Coart of the Agent for Sirdars 
was granted by a British Court withont 
objection. The case went up twice to the 
High Court, under whose orders the exe- 
cution was for several years continued in 
favour of the representatives of the decree- 
holder. Ina later execution proceeding an 
objection was raised that the decree of the 
Agent could not be executed by mere transfer ` 
to an ordinary Court, and the High Court in 
refusing to accept that objection observed 
that had there indeed been no jurisdiction 
over the subject-matter, the acquiescence of 
the parties concerned could not create it, 
but as there was jurisdictional power and 
the questions at issue were investigated and deter- 
mined, the’ irregularity was covered by the 
consent with which the High Court, under 
whose orders execution was carried on, had 
acted. In this case this is the first applica- 
tion for execution so far as the monthly 
allowance is concerned. No previous applica- 
tion forexecntion for the recovery of such al- 
lowance was either made, determined or grant- 
ed, and there has been no final order of the 
highest Court allowing such execution. It is . 
open, therefore, to this Court to nip the mis- 
chief in the bud, that is, to stop theirregularity 
and to direct persons, other than the decree- 
holders, to seek redress inthe manner provid- 
ed by law. 


Section 51 and Order KAT, rule 10, of 
the Code of Civil Procedure, contemplate 
that an application for execution can only 
be made by the holder of a decree. Muham- 
mad Kazim holds no decree, and his 
learned Counsel frankly admits that the 
object of his client in seeking redress by 
execution is to avoid the payment of Court- 
fees now and hereafter. It is difficult at 
this stage to say whether a suit for the 
recovery of the arrears of monthly 


‘allowances due to him would haye lain in 
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the Court of the Subordinate Judge at 
Lucknow or Bahraich, or in the Court of 
the Subordinate Judge in charge of Tahsil 
Mohanlalganj, but assuming for the sake 
of argument that a suit could lie in the 
Court of the Subordinate Judge in charge 


of Tahsil Mohanlalganj, in which the 
application for execution was made, no 
Court can sanction an irregularity, the 


effect of which would be to perpetrate a 
fraud on the Government revenue, and to 
deprive the State of what is legitimately 
its due. It is not open to this Court to 
direct the application for execution to be 
treated as a plaint, for a portion of the 
order of the Court below has already be- 
come final. Tke onl¥ course open, there- 
fore, is to refuse to recognise the validity 
of the execution proceedings leaving it 
open to Muhammad Kazim to seek redress 
by suit, if he chooses. 

The appeal of Muhammad Kazim is dismiss- 
ed, but no order is made as in the other 
appeals as to the costs, | 


, Appeal dismissed, 


PUNJAB CHIEF COURT, 

SEGOND Civiu APPEAL No. 3449 or 1915. 

July 20, 1916. 
Present:—Sir Donald Johnstone, KT., 
Chief Judge. 
RAM PARSHAD AND OTHERS— P LAINTIFFS— 
APPELLANTS 
VeTSUS 
HARNAM AND ANOTAER-— DEFENDANTS— 
RESPONDENTA, 

Custom —Suceession, collateral--Pichhlag son 
succeeding step-father without objection} whether acquires 
right of collateral succession~-Adoption —Atienation. 

Where the members of a family make no objection 
to a man’s being succeoded by his pichhlag son, the 
latter does not thereby acquire the right to succeed 
collaterally in the family generally. D. 187, col. 2.] 

In matters of adoption and alienation a pichh'ag 
son isin no better position than a stranger, |p. 137, 
col. 2.] i ; 

Second appeal from the decree of the 
Districts Judge, Rohtak at Karnal, dated 
the 6th March 1915, reversing that of the 
Senior Subordinate Judge, Rohtak, dated 
the Ist October 1914, decraeing plaintiff,’ 


claim, 
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Mr, Nand Lal, for the Appellants. 

JUDGMENT.—In this case a complete 
pedigree table, to be found in the judg- 
ment of the first Court, explains the 
relationship of the parties. The suit was 
by plaintiffs, as reversioners of one Harnam, 
defendant No, 1, to have it declared that 
defendant No. 2 is not the adopted son of 
defendant No. 1; that defendant No. 1 had not 
the power to adopt him; that the gift of 
the 14th Febrnary 1912 of land by defend- 
ant No. 1 to defendant No. 2 should not 
take effect against the plaintiffs, and so forth. 

The first Court held that Surja is not a 
nephew of Harnam in the proper sense of 
the word, the fact being that plaintiffs’ 
father was the son of a certain woman 
Nahni, who, no doubt, married Moti but who 
had already given birth to Surja’s father 
Nauba. It follows that there is no relation 
whatever between Harnam and Surja and 
both the Courts are agreed on this point. 
The first Court went on to hold that the 
adoption of a stranger like Sarja was 
invalid, that the gift in favour of Surja 
was also invalid, and that, therefore, the 
plaintiffs must have a decree. 

The lower Appellate Court, however, 
finally agreed with the first Court that 
there was no blood relationship between 
Harnam and Surja, holding that, inasmuch 
as Nauba, father of Surja, bad been treated 
by Moti as his son and has been recognised as 
the heir of Moti by all the family, therefore, 
Nauba and, through him his son Surja, 
became, for all purposes, members of the 
general family and can inherit collaterally. 

In my opinion there is no foundation for 
this idea. The property is ancestral pro- 
perly, and I am not aware of any authority 
to the proposition that, becanse the 
members cf a family make no objection 


-to a man’s being succeeded by his pichhlag 


son, therefore the g2chhlug son acquires the 
light to succeed collaterally in the family 
generally and, of course, itis obvious that, if 
Surja was not to be treated as one of the 
family, his adoption and gift to him are both 
invalid. z 

Respondents have not appeared though 
served and I, therefore, hear the appeal 
ex parte. 

For the reasons given- above I accept the 
appeal and restore the decree of the first 
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Court and direct that the ‘defendants do 
pay the plaintiffs’ costs throughout. 
Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. . 
Seconp Crvin AePEAL No. 6 or 1915. 
July 2], 1916. 
Present:—Mr. Stuart, J. O, 
KASHI SINGH AND orHars—Derenoants— 
APPELLANTS 
versus 
RAM NARAIN AND OTHERS—PLAINTIEES— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 32 (5)—Peđigree— 
Admissibility in evidence -— Settlement, geneulogical 
table put in at time of, value of, 

Some papers were put in at the time of the settle- 
ment of a village. The first of them was a genea- 
logical table. At the end of the papers were the names 
of some of the persons whose names appeared in the 
said table. None of them affixed their signatures. lt 
was stated that the village patwari signed on behalf 
of the majority and that certain other persons signed 
on behalf of the remainder. The Settlement Officer 
in charge affixed at the end a statement that the 
owners of the village had verified the correctness of 
the statements. This veritication took place after 
the khewat of the village had been prepared, so that 
the entries in the genealogical table could not be 
deemed to have been utilised in any way for the 
preparation of the khewat. It was not clear whether 
the attached names were placed at the end of the 
papers to record acceptance of the correctness of all 
or of only the last of the papers, Nor was this fact 
made clear by the Settlement Officer’s order recording 


the verification: 
Held, that under the above circumstances the 


genealogical table was not admissible in evidence. 


Lp. 140, col. 1.§ 
Ubdilack Rai v. Dallial Rai, 3 C. 5657; 1 Ind, Dec. 


(x. s.) 939, referred to. 
Ram Din v. Kayesth Pathshala, Allahabad, 25 Ind, 
Cas. 823, 10. L. J. 447, distinguished from. 


Appeal from the decree of the District 
Judge, Fyzabad, dated the 12th October 
1914, modifying the order of the Sub- 
ordinate Judge, Fyzabad, dated the 13th 
dune 1913. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellants. 

Babu Kame Chandra, for 
No. 1. 

JUDGMENT.—The suit out of which 
this appeal arises was bronght by plaintiffs 
Nos. 1 to 4, the sons of Ram Nihal 
Singh, and by plaintiff No 5, Tikai 


Respondent 
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Singh, for possession of a two-fourteenth 
share of property, which had originally 
belonged to a certain Subhdan Sigh, 
Their allegations were that Subhdan Singh 
was a Hindu governed by the Mitakshara 
Law who had died separate, that he had 


been succeeded by his widow Musammat | 


Jhanjha who obtained the ordinary estate 
of a Hindu widow in the property, that 
on the date of her death there were 
fourteen persons entitled to succeed as re- 
versioners in equal shares, and that Ram 
Nihal Singh and Tikai Singh were two 
of these reversioners, The defence was 
inter alia that ‘Ram Nihal Singh 
Tikai Singh were not reversioners and 
that Subhdan Singh - had left a daughter 
who had had a son. The plaintiffs 
in replication stated that daughters 
and daughters’ sons were excluded from 
inheritance under a custom prevailing- in 
the family. 

The suit was instituted in the Court 
of the Subordinate Judge of Fyzabad, who 
decreed it. The learned District Judge on 
appeal upheld his decrae with a small 
modification, ee 

In order to succeed it was necessary 
for the plaintiffs to establiah (apart 
from other points) that they were relat- 
ed to Subhdan Singh as they asserted in 
their plaint. The learned District Judge 
has found that the oral evidence which 
they adduced to prove this relationship is 
unreliable. That finding is :a finding of 
fact which cannot be assailed in second 
appeal. He found in their fxzyour on the 
point, however, on the strength of the 
entries in a certain genealogical table. 
The main point taken in second appeal is 
that the evidence contained in this doca- 
ment is inadmissible. .Tae gensalogical 
table in question forms one of a series 
of papers which were put in the year 
1871 at the time of the settlement of the 
village in which the property is situated, 


The first of these papers is the genea- 


logical table in question. It contains a very 


large number of names. The second of 
these papers is a short history of the 
village. The third contains an agreement 


as to division of profits and other matters 
of a similar nature. Then at the end 
of the papers are the names of some of the 


and ` 
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persons whose names appear in the 
genealogical table. None of these persons, 
however, affixed their signatures. It is 


stated that the, village patwart signed on 
behalf of the majority. It is stated that 
other persons have signed on behalf of the 
remainder. The Settlement Officer in 
charge affixed at the end a statement 
that the owners of the village had verified 
the correctness of the statements, 

The first thing to be noted with regard 
to these documents is thatthe verification 
took place after the khewat of the village 
had been prepared, There is nothing. to 
‘show that the entries ‘in the genealogical 
table were utilised in any way for the 
preparation of the khewat. In so far as 
an inference can be drawn from the 
materidls at this Court’s disposal, it would 
appear that the khewat was prepared first 
and that the genealogical table was pre- 
pared afterwards. The neat point to be 
‘noted is that the genealogical table has 
no connection with the history of the 
village or the record of the arrangement 
as to the division of the profits ete. 
For the purposes of the Revenue Authorities 
the papers would have remained in a 
complete and coherent form if the genealo- 
gical table had been omitted. In fact a 
‘further division could be made. The his. 
tory of the village is one separate entity. 
‘The arrangement as to the recording of 
the profits, ete., is another. It is not clear 
whether the attached names (which the 
plaintiffs argue are signatures) have been 
placed at the end of the document, to record 

gceptance of the correctness of the 
genealogical table, of the history 
of the village, and of- the readiness of 
the persons whose names are recorded 
- to abide by the condition of the arrangement 
for the division of the profits, etc., or 
whether they are intended merely to convey 
the readiness of those persons to conform .to 
the provisions of the arrangement. Nor 
is the Settlement Officer’s order recording the 
verification clear. It may well be read as a 
note that the parties concerned have varified 
the arrangement for the division of the 
. profits. .In these circumstances can it be 
said that this genealogical table is admissible 
in eyidence as proving the relationship of 
the plaintiffs and their ancestors to Subhdan 
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SinghP The learned Counsel for tha appel- 
lants has brought to my notice that in a 
previous case filed by other persong claiming 
to succeed as reversioners of Subhdan Singh 
to this very property this genealogioal table 
was produced in evidence and found to be 
inadmissible by Mr. Evans, Additional 
Judicial ` Commissioner. That case is 
reported as Kashi Singh v. Balraj Singh (1). 
The decision of the learned Additional 
Judicial Commissioner is not, of course, bind- 
ing in the present case, but it deserves 
notice. I do not know whether the learned 
District Judge was aware that this very 
genealogical table had been produced pre- 
viously in this Court and had been found 
to be inadmissible. (He would not, of course, 
have been precluded from finding it admis- 
sible by virtue of that decision.) If this 
genealogical table were admissible in evi. 
dence at all it could only be under the 
provisions of section 32, clause 5, 
of the Evidence Act as a statement made 
by deceased persons relating to the existence 
of relationship by blood, marriage, or adop- 
tion between persons as to whose relationship 
by blood, marriage, or adoption the persons 
making the statement had special means of 
knowledge and when the statement was made 
before the question in dispute ‘was raised. 
In the first place, there is no evidence that 
the alleged signatures of the. patwart and 
the other persons who are stated to have 
signed the document were actually their 
signatures Ib can, however, be presumed 
that under the provisions of section 90 of the 
Evidence Act, as the document is thirty years 
old and has been produced from proper 
custody, the signatures of the patwart and the 
other persons which purport to be in their 
handwriting are in their handwriting, 
But it cannot be presumed under any 
provision of the Evidence Act that they 
had authority to sign on ‘behalf of othera, 
That proposition is rightly laid downin Ubilack 
Rat v. Dallial Rai (2). Thus we have it’ 
that in absence of eviderce of such authority 
there is no proof that the persons in question 
made the statement. Farther, even if it were 
proved thatthe persons who affixed their 


(1) 10 Ind. Cas. 199. 
(2) 30. 657; 1 Ind. Dec. (x. s.) 939, 
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signatures had authority,it is not clear that 
they signed anything more than the agree- 
ment to divide the profits, ete. I am 
not satisfied that the signatures were intended 
to support the accuracy of the entries in the 
long and complicated genealogical table. 


The learned District Judge, in support of 
his decision’ that these statements are 
admissible in evidence, has referred to a 
decision to whichI wasa party, Ram Din 
v. Kayesth Paths.ala, Allahabad (3). There 
a Bench of this Court decided that the 
entries in a pedigree put forward in settle- 
ment proceedings could be admitted in 
evidence. That pedigree had been prepared 
by a person who was neither a member of 
the family nor an official whose duty it 
was to record such pedigree and it was not 
signed by any member of the family. But 
there was evidence that its contents were 
adopted by the members of the family who 
were privy to its preparation and that upon 
its basis the entriesin the khewat made at 
the time of the settlement were recorded. 
The{Bench considered that there was suff- 
cient proof of its acceptance to justify the 
admissibility of the statements with regard 
to the existence of the relationship between 
the persons as to whose relationship the 
persons making the statement had special 
means of knowledge. Here, however, the 
case is different. I do not know “who 
prepared the genealogical table in question. 
It is not established that it was prepared 
by amember of the family or an official 
whose duty it was to record it. There is 
no evidence that any member of the family 
was privy to its preparation or that its 
contents were adopted by the members of the 
family and there is evidence that entries 
in the khewaf made at the tiñe of settlement 
were not recorded upon its kasis. In these 
circumstances the authority of that decision 
affords no justification for theadmission of this 
genealogical table in evidence. 1 find that the 
statements inthe genealogical table in ques- 
tion are not statements relating to relation- 
ship made by persons having special means 
of knowledge ‘and that the genealogical table 
is inadmissible in evidence. As has been 
already noted, the appellants attempted to 
prove their relationship by oral eviderce 


(8) 25 Ind, Cas, 823; 10, L. J. 447. 
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and by production of this genealogical 
table. They having failed on the oral 
evidence and the genealogical table being 
inadmissible in evidence, their suit must 
It is unnecessary to go into 
other points raised in the appeal. 


T, therefore, decree this appeal and direct that 
the suit stand dismissed. The respondents 
will pay theirown costs and those of the 
appellants in all Courts. 


Appeal allowed. 


BOMBAY HIGH COURT. 
ORIGINAL Orvit Jorisnicrion Suit No, $31 
or 1915. 

January 17, 1916. 

Present: —Myr. Justice Macleod., 
SHAVAKSHA DINSHA DAVAR — 

PUAING IKE i 
versus 
TYAB HAJI AYOB-—Derenpanr, 

Civil Procedure Code (Act V of 1908), s. 89, O. 
XXIL, r. 3, Sch: II —Arbitration without intervention 
of Cowt—Award, filing of —Procedure —Arbitration 
Act (IX of 1899). 

Under section 89 of the Civil Procedure Code, 
1908, the provisions of the Second Schedule govern 
all arbitrations ina suit or otherwise except such 
arbitrations as are spscially excluded. An arbitra. 
tion between the parties to a suit without an order 
of the Conrt is not excluded and, thereforo, 
comes under ths provisions which deal with 
arbitration without the intervention of the Court, 
{p. 141, col. 2.] 

A party applying to a Court for a decree on an 
award is bound, if the case does not come within the 
provisions of the Indian Arbitration Act, 1899, to 
apply under the Second Schedule of the Civil Proce- 


dure Code. There is no other law in force under 
which snch an application can be made. [p. 142, col. 
1 


“Order XXIII, rule 8, of the Civil Procedure Code, 
1908, only refers to the adjustment of suits 
wholly or in part by any lawful agreement or com- 
promise and no application can be made to obtain a 
decree on an award under that Order. [p. 141, ool. 
1.) 

Mr. Jardine (Advyocate-General), for the 
Plaintiff. 

Mr. Strangman, for the Defendant. 


JUDGMENT.—This is a motion taken 


out by the plaintiff for an order thatthe 
adjustment of the suit arrived at between 
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the plaintiff and the defendant, as stated 
in the plaintiff's affidavait, should be recorded 
and that a decree in accordance therewith 
‘should be passed. r 

The suit was filed on the ilth of June 
1915, the plaintiff praying that the defend- 
ant might bə ordered and decreed to pay 
to: the plaintiff the sum of Rs. 5,353-9-6 
as the price of goods sold. On the 31st 
August 1915, the parties, without -the in- 
tervention of the Court, agreed to refer the 
matters in dispute between them concerning 
the contract referred to in the plaint to the 
arbitration of Motilal” Dayaram and Ramji 
Meghji. The arbitrators made their award 
on the 28th of October 1915. The award 
was filed on the 10th of December. In 
my opinion, a wrong procedure has been 
adopted. Order XXIII, rule 3, of the Civil 
Procedure Code of 1908 under which the 
application is made only refers to the adjust- 
ments of suits wholly or in part by any 
lawful agreement or compromise. No ap- 
plication can. be made to obtain a decree 
on an award except as provided for in 
section 89 of the Code. Thatis entirely 
a new section. It runsas follows: 


“Save in so far as is otherwise provid- 
ed by the Indian Arbitration Act, 1899, 
or by any: other law for the time being 
in force, all references to arbitration whe- 
ther by an order in a suit or otherwise and 
all proceedings thereunder shall be governed 
. by the provisions contained in the Second 
Schedule.” 


If it had been intended that a party 
might apply for a decree on an award 
under Order XXIII, rule 3, that rule 
would have been mentioned in section 89 
along with the provisions of the Second 
Schedule. 


It is suggested that Order XXIII, rule 3, 
comes under the description of ‘any other law 
for the time being in force’ but there is no re- 
ference in Order XXIIT, rule 3, to arbitra- 
tion proceedings. I am aware of the 
decision in Pragdas v. Gérdhardas (1), 
but since the Civil. Procedure Code 
of 1908 came into force, I do not thick 
that decision can be any longer binding 
on me. It seems that the opinion former- 


(1) 26 B. 76; 3 Bom. D. R. 431. 
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ly held good, as stated by Farran, ©. J., 
in Ghel!labhat v. Nandubat (2), that there was 
vo section of the Civil Procedara Code of 
1882 which specially enabled a Court to 
take cognizance of a submission to arbitra- 
tion of a matter in issuein a suit made 
pending the suit other than a submission 
through the Court, or of an award made upon 
such a submission, and thatsucha submission 
and award could only be taken cognizance 
of in the same suit asan adjustment under 
section 375 of the Civil Procedura Code 
of 1982 now represented by Order XXIIT, 
rule 3. However that may be, it seems clear 
that under section 89 the provisions of 
the Second Schedule govern all arbitrations 
in a suit or otherwise except such arbitra- 
tions as are specially excluded. An arbitra- 
tion between the parties to a suit with- 
out an order of the Court has not been 
excluded and must, therefore, come under 
the provisions which deal with arbitration 
without the intervention of the Court. I 
do not see myself why the words “without 
the intervention of the Court” should not 
refer to cases where the agreement of 
reference is made out of Court although 
the parties to the agreement are already 
parties to a suit, and, in my opinion, sec- 
tion 89 is now conclusive on the question. 

It seems obvious that if an application 
for a decree on an award could be made 
under Order XXIII, rule 3, assoon as it | 
has been proved to the Court that there 
has been an agresment to refer and an 
award, the Court would be bound to order 
the award to be recorded as an agree- 
ment or compromise, and would ba bound 
to pass a decree in accordance therewith, 
excluding all the provisions of the Second 
Schedule relating tc the powers of the Court 
when an application is made fora decree on 
an award. Paragraph 20 and the following 
paragraphs of the Second Schedule refer to 
arbitration without the intervention of the 
Court and under paragraph 21, where the 
Court is satisfied that the matter has been 
referred to arbitration and that an award 
has been made thereon, and whgre no ground 
such as is mentioned or referred to in paragraph 
14 or paragraph 15 is proved, the Court shall 
order the award to be filed and shall pro. 


(2) 21 B. 335 at p. 34l; 11 Ind. Dec. (x. s.) 227, 
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ceed to pronounce judgment according to the 
award. Paragraph 14 gives the Court power 
to remit the award under certain circum- 
stances to the arbitrator. Paragraph 15 gives 
the Court power on certain grounds to set 
aside an award. Therefore, in my opinion, 
there is no other law at present in force 
except the Indian Arbitration Act of 
1899 and a party applying to the Court 
for a decrea on an award is bound, if the 
case does not come within that Act, to apply 
to the Court under the Second Schedule. 

The defendant now disputes the legality 
of the award on two grounds :—first, that 
the arbitrators exéeeded their jurisdiction 
and decided something which was not within 
. their power to decide, and, secondly, that 
they refused an opportunity to the defendant 
to call witnesses or that after they had 
given him to understand that they would 
adjourn the matter to enable him to call 
evidence, they published their award with- 
‘out -giving him any such opportunity. I 
think the defendant is entitled to raise 
those objections and be keard upon them. 
Therefore, the application by consent is 
now to be treated as an application ander 
parapragh 2l of the Second Schedule and 
can be set down for hearing “on præsipe 
in order to decide those questions, Costs 
to be costs in the application. 


OUDH JUDICIAL COMMISSIONER’S 
, COURT. 
MISCELLANEOUS APPLICATION No. 540 
or 1916, 

September 8, 1916. 
Present:-~Mr. Kanhaiya Lal, A. J. O., and 
Mr. Kendall, A. J, O. 

In re Syed ALI MUHAMMAD— 


APPLICANT. 
Legal Practitioner—Counsel engayed for one party, 
whether should be allowed to appear for opposite party 
Practice. 
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It is not desirable, except under very exceptional 
circumstances, that a Counsel, who has been engaged 
to conduct a case from start to finish for ope party, 
should be allowed to appear for the opposite party. 


Application of Saiyid Ali Muhammad, 
Vakil for the Appellant, in First Civil 
Appeal No. 85 of 1915, Fakhr Jahan Begam 
Defendant v Abdul Ghani Khan, Plaintiff, 
for permission to withdraw from the side 
of Appellant and to accept the case ic the 
other side. 


JUDGMENT.—Mr. Ali Muhammad states 
that he received the grounds of appeal 
drafted by Syed Wazir Hasan and that he 
got the memorandum of appeal ready for 
the filing and signed it,and filed it after 
accepting the vakalatnama which was brought 
to him duly signed by the appellant by the 
clerk of Syed Wazir Hasan. He also says 
that he got no instructions from his client 
and had no other hand in the matter. Syed 
Wazir Hasan who appears for Musammat 
Fakhr Jahan Begam, states that the husband 
of the lady had given him instructions from. 
the very beginning, and that about three days 
ago had cometo him on the receipt of the 
notice of this petition, and that when he was 
asked whether he had any objection to the - 
application, he said that he had none. 


It is not desirable except under very ex- 
ceptional circumstances that a Counsel, who 
has been engaged to conduct a case from start 
to finish for one party, should be allowed to 
apppear for the opposite party. At the same 
time we have noreason to doubt the bona 
fides of Mr. Ali Muhammad in this particular 
instance. We consider it, however, preferable 
that having been once engaged, he should 
stick to the side’on behalf of which he was 
retained. Mr. Ali Muhammad states that he 
has no objection to this. 


The application i is, therefore, rejected and 
will be filed with the record. ` 


Application rejected. 
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ALLAHABAD HIGH COURT. 
MATRIMONIAL JURISDICTION Soir No. 2 or 1916, 
June 7, 1916, 

Present:—Mr. Justice Walsh‘ 

W. E. McGOWAN—Appttioant 
-VETSUS 


J. QG. McGOWAN—Opposire Parry. 

Divorce Act (IV of 1889), s. 37—Decree nisi for 
divorce—Alimony—Wife living with co-respondent— 
Discretion of Court. 

The grant of alimony to a wife against whom the 
husband has obtained a decree nisi for divorce on the 
at of adultery is a matter of discretion. [p. 144, 
col. 1. 

Kelly v. Kelly, 5 B. L. R. 71, referred to. 

Where there was no suggestion that the husband's 
conduct led to the wife’s misconduct, and the wife 
was living with the co-respondent, the Conrt refused 
to exercise its discretion, [p. 144, col, 1.] 

Holt v. Holt and Davis, 1 P. 610; 38 L. J. P. 33; 19 
T., T. 662; Winstone v. Winstone, 2 Sw. & Tr. 246; 30 D. 
J. Mat. 109; 3 L. T. 895; Otway v. Otway, (1888) 13 
P. D. 141; 57 L. J. P. 81; 59 L; T. 153, referred to. 


FACTS of this case are briefly as fol- 
lows :— _ 

John McGowan instituted a suit against 
his wife Winnifred McGowan and her 
father claiming a divorce from his wife on 
the ground of her incestuous adultery with 
her own father. The wife Winnifred 
McGowan brought a counter-claim against 
her husband John McGowan for judicial 
separation on the ground of cruelty. The 
charge of cruelty against the husband was 
not established in Court and the suit of the 
wife for judicial separation was dismissed. 

In the suit of John McGowan, 
-ineestuous adultery with the father was 
proved and consequently a decree nisi for 
divorce was made in favour of the husband, 
by Walsh J., on the 23rd May 1916. 
The wife Winnifred McGowan and her 
father’ appealed under section 10 of the 
Letters Patent. The appeal was still pend- 
ing when the present application was 
. made for alimony pending the confirma- 
tion of the decree nisi under section 16 
-of the Indian Divorcee Act, IV of 
1869. 

Mr. E. A. Howard, for the Petitioner (the 
wife)—Under section 36 of the Indian 
Divorce Act the wife is-entitled to be 
supported by the husband till the con- 
firmation of the decree nist. Moreover, we 
have, filed an appeal against the decree 
nist. The lis between the parties has not 
yet comé to an end. Even if the wife is 
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‘guilty of adultery she is entitled to alimony 


so long as the decree does not become 
absolute against her. 

The case was then argued on the merits. 

Mr. Saila Nath Mukerji, for the Opposite 
Party (the husband).—The wife has been 
found guilty of adultery and we have 
Obtained a decree nist for divorce against 
her. So far as this Court is concerned 
the lis is at an end. 

The woman is still living with the co- 
respondent, presumably in incestuous adul- 
tery, and he is maintaining her. She 
is, therefore, entitled to no alimony: Hol! 
v. Holt and Davis (1), 

Under the circumstances of the present 
case she cannot pledge the credit of her 
husband, Her petition for alimony should, 
therefore, be dismissed: Gordon y. Gordon (2), 

The case was then argued on the merits, 

Mr, A. E. Howard, in reply.—tIn this 
unfortunate case the father happens to 
be the co-respondent. The wife is a 
very young girl and in a very delicate 
condition, She has got no mother. Where 
is she to go? Refers to Kelly v. Kelly (3). 

JUDGMENT.—The case relied upon, 
namely that of Holt v. Holt and Davis (1), is 
the one really in point, That was an applica- 
tion for alimony pendente lite and it was held 
that even pendente lite when it was shown that 
the wife was living with the co-respondent, 
whether they were living in adultery or not, 
alimony should not be ordered against the 
husband during that period. But for the 
purpose of an application by a wife for ali- 
mony itis always assumed that the wife ig 
innocent. The practice ofthe Divorce Court 
seems to be uniform on the question of 
alimony after the wife has been convicted of 
adultery. The absence cf any statement in 
the text books is probably due to the fact 
that it is taken for granted that an ecclesi- 
astical Court would never listen to an appli- 
cation bya wife whohas been convicted of 
adultery. I find the following authorities on 
the subject. In -Winstone v. Winstone (4), 
which was of course an ecclesiastical decision, 
the petition by a wife for alimony after a 


(1) 1 P. 610; 38 L. J. P, 33; 19 L. T. 662. 

(2) 3 B. L. R. App. 13. 

(8) 5 B. L. B Ti. 

(4) 2 Bw. & Tr, 246; 30 L. J, Mat, 109; 8, T. 895, 
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decree nist had been passed against her was 
ordered to be taken off the file. 
1861, In 1888 the Court of Appeal in 
Otway v. Otway (5), which was a decision 
with regard to costs, observed— her adultery 
prevented ber from pledging the credit 
of her husband and prevented her from 
getting any alimony or allowance from the 
husband.” Jt, therefore, appears to me that 
there is decision by the ecclesiastical Court 
that a wife against whom a decree nist for 
divorce has been passed on the ground of 
adultery, is not entitled to apply for alimony 
and that this was the view taken by a Court 
of Appeal in 1888. Inthe absence of any 
authority to the contrary it would be my 
duty to refuse to entertain the present appli- 
cation. | 
In this country, however, having regard to 
the decision in Kelly v. Kelly (8) by Sir 
Barnes Peacock, it appears tobe a matter 
of discretion. But in the case before me, 
there being no suggestion in the suit which 
I tried that the husband’s conduct led to the 
wife’s misconduct and the wife being in fact 
at the present moment under the roof of the 
co-respondent, I think I ought not to exercise 
“my discretion in the manner in which it was 
exercised by Sir Barnes Peacock for the 
reason given by him. The application is, 
therefore, dismissed. 


Application dismissed. 
(5) (1888) 13 P. D. 141; 67 L. J, P. 81; 59 L. T, 153. 


ALLAHABAD HIGH COURT. 
LETTERS Parent Appean No. 25 or 1916, 
November 23, 1916. 
` Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji. 
BHAGELU SAHAI AND ANOTHER—-JUPDGMENT- 

| DEBTORS—APPELLANTS 

ô versus 
RAM AUTAR SHUKUL——DECREE-ROLDER 
—RESPONDENT. 

Decree, construction of—Decree conditional upon pay- 
ment ofan amount within 80 days of decree becom- 
ing fmal—Payment, validity of, after 30 days but before 
expiry of time of appeal. 


e 


"INDIAN OASES. 


This was in” 


[1917 


A decree was obtained conditional upon the plain- 
tiff’s paying into Court a certain sum of money 
within “thirty days of the decree becomingsfinal’. 
The plaintiff deposited the money after thirty days 
but before the expiry of the appeal time: ; 

Held, that the money was paid within ` 30 days of 
the decree becoming final. 


Appeal, under sestion 10 of the Letters 
Patent, from the decision of the Hon’ble Mr, 
Justice Walsh, dated the 24th of March 
1916, reported as 34 Ind. Cas. 204. 

The Hon'ble Dr. Tej Bahadur Sapru, for 
the Appellants. 

Mr. Haribans Sahai, for the Respondent. 

JUDGMENT. -~ In this case the plaintiff 
obtained a decree conditional upon his pay- 
ing into Court a certain sum of money 
within “thirty days of the decree becoming 
final.” Thirty days is the time allowed for 
filing appeals. But this time is extended by 
section 12 of the Limitation Act which 
provides that the time necessary for obtain- 
ing a copy of the judgment shall be exclud- 
ed in computing the thirty days. The plain- 
tiff did not deposit the money within thirty - 
days but he did deposit the money before 
the time had expired within which the de- 
fendant might appeal. The question, there- 
fore, which arises for decision is this: Was 
this money paid in within 30 days of the 
decree becoming “final”, A learned Judge 
of this Court has decided in the affirmative. 
We think that his view is correct. There 
is no doubt a considerable conflict of author- 
ity and we are entitled, therefore, to deal 
with the case upon the view that we think 
to be correct. The whole object of the pro- 
vision in the decree giving the plaintiff thirty ~ 
days after the decree had become final, was to 
obviate the plaintiff having unnecessarily to 
bring money into Court and allow it to 
remain there idle during all the time that an 
appeal against the decree would be pending. 
The object, therefore, of the provision in the 
decree would be defeated if the plaintiff was. 
obliged to bring his money into Court before 
the time had expired within which the defend- 
ant might prefer an appeal. We dismiss 
the appeal with costs, 

Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
URIMINAL Revistoy No. 222 or 1916. 
. July 19, 1916. 
Present:—Mr. Justice Twomey. 
SIT HON— APPLICANT 
versus 
EMPEROR—Opponent. 

Criminal Procedure Code (Act V of 1898), s. 106 — 
Breach of peace —Penal Code (Act XLV of 1860), ss. 
441, 442—Criminal trespass —Panatchut or outer 
verundah, whether part of dwelling-house. 

The panatchut or outer verandah where shoes 
are taken off is part of a Burmese dwelling-house and 
a person who commits criminal trespass on a panat- 
chut under the circumstances set forth in section 
441, Indian Penal Code, commits house-trespass, and 
it is an offence involving breach of the peace within 
the meaning of section 108, Criminal Procedure Code, 
where the object is to cause hurt to one of the 
persons in the house. ` 

Tarini Charn Mundle v. Gourikant Biswas, 7 O. 
W. N. 25, reforred to. 4 
_ JUDGMENT.—The panatchut or outer 
verandah where shoes are taken off is part 
of a Barmese dwelling-house, and I see no 


reason to doubt that a person who commits 


criminal trespass on a panafchut under the - 


circumstances’set forth in section 441, Indian 
Penal Code, commits house-trespass. 

The learned Sessions Judge in his order of 
- reference raises the further question whether 
the order requiring security to keep the 
peace under section 106, Criminal Procedure 
‘Code, is valid, seeing that the otfence of which 
the aceused was convicted, d.e., house- 
trespass, is not an offence of which breach 
of the peace is a necessary ingredient. It 
is clear, however, in the present case that the 
criminal trespass was committed with the 
sole object of causing hurt to one of the 
persons ‘in the house and I think it is, there- 
fore, correct to hold that the particular offence 
committed by the accused in-this case was 
one “involving a breach of the peace” ‘within 
the meaning of section 106, Criminal Pro- 
cadure Code. I am fortified in this opinion 
by the ruling of the Calcutta High Court 
in Tarini Oharn Mundle v. Gourtkant 
Biswas (l), in which the facts resembled 
those of the present case. 

Proceedings are returned. 


Revision rejected. ; 
(1) 70. W. N. 25. 


` 
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CALCUTTA HIGH COURT. 
' FULL BENCH. 


Criminal Revisron No. 848 or 1916. 
Orinar Miscetnaneoos Cass No. 92 or 1916, 
December 4, 1916, 
Present:-—Sir Lancelot Sanderson, KT., 
Chief Just'ce, Justice Sir Johu Woodroffe, 
Kr, Justice Sir Asutosh Mookerjee, KT., 
Mr. Justice Chaudhuri and 
Mr. Justice Newbould. 

CHARU CHANDRA MAJUMDAR— 
ACCUSED — PETITIONER 
-tersus 


i EMPEROR—Obposire PARTY. 

Criminal Procedure Code (Act V of 1893), ss. 185, 
527—Construction and scope of sections—Jurisliction— 
Form of order—Penal Code (Act XLV of 1860), ss. 
409, 420. 

Per Curiam ( Woodroffe, J , disseuting).—Section 185, 
Criminal Procedure Code, is not restricted to cases 
in which there is doubt as to whether ono Court or 
another has jurisdiction, but includes cases in which 
the doubt arises as to the suitability of one Court as 
compared with another (by which the offence shall 
be enquired into or tried), from the point of view of 
convenience or expediency. [p. 146, col. 2; p. 152, 
col. 1; p. 157, col. 2; p. 158, col. 2.]- 


Rajam, Binod Chakravart. v. All India Banking 
and Insurance Company, 22 Ind. Cas 192; 
41 ©. 305; 17 C. W. W. 1207; 15 Or. L, J. 48, dis- 
sented from. 


Hiran Kumar Chowdhury v. Mangal Sen, 20 Ind. 
Cas 222; 17 C. W. N. 76l; 14 Cr. L J.39S and 
Emperor v. Chaichal Singh, 2 Ind. Cas 361; 9 Or. L 
J. 581; 5 L. B. R. 17, approved. 


Per Sanderson, C. J. and Newbould, J.—The juris- 
diction under section. 185 should bə exercised 
sparingly by a High Court, when proceedings 
against an accused residing within the local limits 
of the Criminal Appellate jurisdiction of that Court 
have been instituted ina Court of competent juris- 
diction subordinate to another High Court. [p, 152, 
col. 2; p. 169, col. 1.] 


Per Woodroffe, J.—The “doubt”? referred to in 
section 185 is a doubt as to the competency or 
jurisdiction of a Court and does not include a doubt 
whether one or another Court should enquire into 
or try a case on the ground of convenience or 
expediency. [p 153, col. 2.] 


Section 185 is not designed to-cut down admitted 
jurisdiction, but to determine cases where the facts 
said to constitute jurisdiction are doubtful. [p. 153, 
col. 2] k 


The doubt as to what are the acts which are said 
to constitute the offence and where they were 
committed is not the “doubt” which is gcferred to in 
section 185, Criminal Procedure Code. [p. 154, col. 2.] 


Per Mookerjee, J. —Jurisdiction cannot be conferred 
by consent of parties where there is an entire 
absence of jurisdiction. [p. 155, col. 2.] 
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Scopes of sections 186 and 527 explained. [p. 156, 
cols. 1 & 2.] 
A narrow construction should not be placed upon 
section 185. [p. 156, col. 2.] 


The High Court has jurisdiction to make an order 
under section 185 in respect of an enquiry instituted 
or trial commenced in a Court not subordinate to 
itself. [p. 156, col. 1.] 


Where proceedings against the accused residing 
within the criminal appellate jurisdiction of the High 
Court of Calcutta were instituted in respect of 
alleged offences under sections 409 and 420, Indian 
Penal Code, in a Court within the Presidency of 
Bombay, on an application by the accused a Full 
Bench of the Caleutta High Comt (Woodroffe 
and Newbould, JJ., dissenting), in consideration 
of the circumstances of the case and the con- 
venience of the parties, made an order under section 
185 declaring that the case against the accused 
should be enquired into or tried by the Court of the 
Chief Presidency Magistrate in Calcutta. 

The form of the order under section 185, Criminal 
Procedure Code, in such a case laid down. [p. 147, 
col. 1; p. 152, col. 2.] 


FACTS of the case appear from the fol- 
lowing order of reference, dated 16th Novem- 
ber 1916 — 

CHAUDHURI AND Newsoutp, JJ.—This isa 
Rule calling upon the District Magistrate 
of Karwar in the Presidency of Bombay to 
show'cause why the proceedings . against 
the petitioner should not be trarisferred to 
the Court of the Chief Presidency Magis- 
trate, Calcutta, and the alleged offence en- 
quired into and tried in Calcutta, or why 
such other order should not be passed as to 
this Court may seem fit and proper. 


This Rule was issued in exercise of the 
Court’s powers under section 185 of the 
Code of Criminal Procedure, and one of 
the points to be considered is, what powers 
we have under this section. The section is 
in the following terms: “Whenever any 
doubt arises as to the Court by which any 
offence should under the preceding provi- 
sions of this chapter be enquired into or 
tried, the High Court within the local 
limits of whose jurisdiction the offender 
actually is, may decide by which Conrt the 
offence shall be enquired into or tried.” In 
the case of Rajani Binod Chakravarti v. All 
India Banking and Insurance Company (1) 
it was beld by a Divisional Bench of this 
Court consisting of their Lordships Imam 
and Chapman, JJ., that section 185, Crimi- 


(1) 22 Ind. Cas. 192; 41 ©. 805; 17 O, W. N. 1207; 
16 Or. L. J, 48. 
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nal Procedure Code, did not warrant inter- 
ference by this Court on the ground of 
convenience, when two Courts were equally 
competent to exercise jurisdiction in the 
matter. But in the case of Hiran Kumar 
Chowdhury v. Mangal Sen (2) another Divi- 
sional Bench of this Court consisting of 
their Lordships Chitty and Richardson, JJ., 
granted a similar application. They held 
that they might properly make an order 
under this section transferring a case from 
the Court in another Province where it 
had been instituted to a Court in this 
Province on the ground of convenience, when 
the Court at either place would have juris- 
diction. The only other ruling on this point 
that we have been able to discover is that 
of Emperor v. Ohaichal Singh (3), which was 
cited on behalf of the patitioner. In that 
case it was. held that the section is not 
restricted to cases in which there is doubt as 
to whether one Court or anotber has juris- 
“diction, but includes cases in which the 
doubt ison the point whether the choice 
between the two Courts, both of which 
have jurisdiction, should be decided on the 
ground of general convenience. In our 
opinion this view is correct. We think with 
due respect that the learned -Judges who 
decided the case of Rajani Binod Ohakra- 
varti v. All India Banking and Insurance 
Company (1) overlooked the effech of the 
words “should under the preceding provisions 
of this chapter be enquired into or tried” 
in section 185. A reference to the preced- 
ing sections shows thata question of doubt 
as to jurisdiction can seldom arise, as provi- 
sion is made that in the event of circum- 
stances which otherwise would have made 
it doubtful where the trial should be held, 
it can be held in any of the several Courts 
to whom jurisdiction is given by these 
sections. But these provisions giving juris- 
diction to more Courts than one for the 
same offence must necessarily create a pos- 
sibility of doubt as to which Court can 
more conveniently in the interests of-public 
justice exercise that jurisdiction. It seems 
to us that “the doubtas tothe Court by 


(2) 20 Ind. Cas, 222; 17 6. W. N.76!;14 Ox, L. 
J. 398. 

(3) 2Ind, Cas. 361;5L. B. R17, 9 Or, L. J, 
581. 
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which any offence should under the preced- 
“ing provisions be enquired into or tried” 
inclofes, in the ordinary sense of the words, 
a doubt as to the suitability of one Court 
compared with another and is not limited 
to a doubt as to jurisdiction. We are, 
therefore, substantially in agreement with 
the decision of this Court in the case of 
Hiran Kumar Chowdhury v, Mangal Sen (2). 
Our only doubt is as to the correctness of 
the form of the order made in that case, 
- that is to say, whether we could expressly 
order the transfer of the case from a Court 
outside our jurisdiction to one within it. 
If we made an order under this section we 
think it ought to be of a declaratory nature, 
leaving it to the prosecution to take the 
necessary steps to enable the Court of the 
Chief Presidency Magistrate to assume juris- 
. diction. 

As this case involyes an important ques- 
. tion of jurisdiction when the two reported 
decisions of this Court have taken practi- 
cally opposite views, we think it is a fit 
case for reference toa Full Bench of this 
Court, under Part II, Chapter V, rule 5 of 
our rules, for such orders ag to such Bench 
may seem fit. 

We have alsoto state that we are not agreed 
on the question of convenience and append 
our separate judgments on that point. 

We agree that as the matter is being 
referred to a Full Bench that Bench.should 
also consider the qnestion of convenience, 
if necessary to decide it, instead of having 
a separate reference to a third Judge. The 
points, therefore, for the determination of the 
Full Bench are as follows:— 

(1). Is the decision in Rajani Binod 
Chakravartt y,. All India Banking and 
Insurance Company (1) correct? 

(2) Is the form of the order in Hiran 
Kumar Ohowdhury v. Mangal Sen (2)correct ? 

If not, what is the correct form of the 
order? | 

The further point for consideration is:— 

(3) Has the accused made a sufficient 
case for an order under section 185, Criminal 
Procedure Code, on the ground of con- 
venience? . 


` URAUDHURI, J.—I would make the Rule ab. 
solute and transfer the case on the following 
grounds:. : 

I do not clearly understand what the 
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charge really is against the petitioner. The 
explanation of the Magistrate of Karwar on 
this point is vague and somewhat shadowy. 
The notes made by the District Superintend- 
contained in a document 
headed “points to refute” do not give 
much help. Mr. Camell appearing on behalf 
of the Crown states he bas not sufficient 
instructions in the matter and can give no 
further help. The accused has not been 
able to geb from the prosecution any parti- 
culars relating to the nature of the charge. 
The record of the criminal case consists of 
the charge-sheet which does not state the 
case, I consider the evidence of the witnesses 
mentioned by the Magistrate is likely to be 
of a formal nature. Admittedly the 
case depends mostly on documentary evidence 
and the books of the Company. The 
accused is the principal officer in charge 
of the Company which has its main office in 
Calcutta. His removal and the removal of 
his books would mean the stoppage of 
the business, which involves the interests 
of a large number of policy-holders. The 
affairs of the Company are also under 
investigation by the Registrar in Calcutta, 
Weight ought to be attached to the offer 
of the defence to bear the expense of the 
examination of necessary witnesses in 
Calcutta. The accused also suggests that 
@ commission may be issued for the 
examination of the Karwar witnesses. 
The prosecution has been undertaken and 
the expense is being Lorne by the Crown. 
It is to be noted that section 185 provides a 
safeguard as far as the accused is concerned, 
namely, to prevent his harassment. The 
case against the sub-agent was started 
sometime ago at Karwar, and it seems to 
me that the prosecution had ample time to 
be able to frame or indicate the nature 
of the case against the accused. The 
indefinite character of the case taken with 
the other circumstances, specially the 
stoppage of the business of the Company, 
appears to me to be -suffisient ground 
for transferring the case to Calcutta, 
specially as the doubt on the question of 
jurisdiction arises from the failure on the 
part of the prosecution to define the 
nature of the charge. 


Newsoutp, J.—I hold that on the merits 
the Rule must be discharged. I quito 
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“appreciate that it will be far more con- 
venient for the petitioner to be tried in 
Calcutla. Bat we have to consider the 
balance of convenience and the interests of 
justice and it would be a greater hardship 
to the prosecution witnesses to compel 
them toattenda trial here, on the following 
grounds :— 


A large number of these witnesses are 
poor and illiterate and not conversant 
with any language except their mother 
tongue, while the petitioner is an educated 
gentleman of means. He has offered 
through his Counsel to bear the extra 
expense that the trial of the case in 
Calcutta would involve. But the trouble 
that will be caused to witnessés of this 
class by keeping them in a strange 
country, 1,809 miles from their home, for 
a considerable period could not be suitably 
remedied by monetary compensation. 
Itis contended that they are not important 
witnesses and might b2 examined on 
commission. Our attention has been drawn 
to a remark of the Magistrate, Karwar town, 
in his order of the 3lst July to the effect that 
the case against the petitioner seems to 
depend mostly on documentary evidence. In 
passing this order the Magistrate was, it 
appears, only considering the question of bail. 
I do not think the Magistrate meant more 
than that the proof of criminal liability of 
the petitioner would principally depend on 
documentary evidence. It will have to be 
proved in the presence of the petitioner, 
before he can ba convicted, that the offences 

- charged have been committed, as well as his 
personal criminal liability, Proof of the 
commission of those offences will depend 
directly on the evidence of these ignorant 
witnesses and Ido not think that this issue 
could be fairly tried on evidence taken on 
commission, As regards the removal of the 
books of the Company, whether the case is 
tried in Calcutta or at Karwar there must be 
serious interference with the work of the 
Company, The extra inconveniéice that 
will be caused by removing the books toa 
Court at a greater distance is not;in my 
opinion, sufffcient to justify the transfer of 
the case. 

Tam, therefore, of opinion that a transfer 


of this case will neither promote the ends of 
justice, nor tend to the general convenience 
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of parties or witnesses and I would accord- 
ingly discharge this Rule. 

Mr. Norton, ‘(with him Messrs. Agefoom 
and K. N. Chowdhury and Babus 
Atulya Charan Bos2, Mcnmotho Nath 
Mookerjee, Jatindra Nath Roy Uhowdhury 
and Charu Ohandra Biswas), for the 
Petitioner.—In this case the petitioner 
has been charged with offences under 
sections 409 and 420, Indian Penal Code, 
and the case has been instituted in 
Karwar in the Bombay Presidency. The 
petitioner being a resident of Calentta and 
carrying on business here is entitled to invoke 
your Lordships’ interference under section 
185, Criminal Procedure Code, and have the 
case transferred to Calcutta. Section i85, 
Criminal Procedure Code, applies to this 
case, because there is a doubt, having regard 
to the facts alleged, as to which Court would 
have jurisdiction to try the petitioner. 
There are conflicting rulings on the question 
of the jurisdiction of Courts ina ease like 
this. Refers to Queen.Hmpress v. O’Brien (4), 
Mahadeo v. Emperor (5), George Langridge 
v. Grace Atkins (6), Ganeshi Lal. v. Nand 
Kishore (7), Rumbilas, In re (8), Krishna- 
machari v. Shaw Wallace and Company 19), 
Gokal Chand v. Phul Chand (10), Babu Lal v. 
Ghansham Das (11). This conflict of author- 
ilies is itself a sufficient reason for raising 
a doubt as to ¿he jurisdiction of the Courts to 
try the petitioner, and entitles him to invoke 
the aid of section l85, Criminal Procedura 
Code. 

The section also applies to this case 
because on grounds of expediency and balance 
of convenience the case ought to be tried 
here. That the High Court, under section 
185, can interfere on grounds of eonvanienze, 


(4) 19 A. 111; 
(x. s.) 72. 

(5) 6 Ind. Cas, 563; 32 A. 397;7 A.L, J. 319; 11 
Cr, L. J. 372. 

(6) 17 Ind. Cas. 792; 35 A. 29; 10 A. L, J. 431; 18 
Or. L. J. 856. 

(7) 15 Ind. Cas, 319; 34 A, 487; 10 A. L. J. 45; 18 
Or. L, J, 479. 

(8) 26 Ind. Cas. 136; 38 M. 639; 16 M. L. T. 503; 
(1916) M. W. N. 89-4; 16 Cr. L. J. 688; 29 M. L. J. 175, 

(9) 26 Ind. Cas, 381; 39 M. 576; 18 M. L. T. 25; 
(1915) M., W. N. 418; 29 M. L.J. 178; 16 Cr. L. 4. 
491. 

(10) 5 Ind. Cas. 880; 11 Cr. L. J. 233; 7 P. R. 19:0 
Cr; 7 P. W. R. 1910 Cr; 172 P. L. R. 1910, 

(11) 6 A; L, J. 333; 7 Cr. D. J, 194; A, W, N, (1908) 
116. 


A. W. N. (1896) 191;9 Ind. Dec. 
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was decided in Hiran Kumar . Ohowlhury v, 
Mangal Sen (2). No doubt a contrary view 
was taken in a recent case reported as 
Rajani Binod Chakravarti v. All India Banking 
and Insurance Company (1) by Imam 
and Chapman, JJ. But I submit that the 


raliag in Hiran Kumar Chowdhury v. 
Mangal Sen (2) lays down the correst 
law on tha point, and that ruling is 


supported by a decision of the Chief Court 
of Lowar Burma raportal as Hmperor v. 
Chaichal Singh (3). 

The element of convenience, although nos 
expressly mentioned in any of the preceding 
sections of the chapter, is still implied in 
every one of them. Insome of them there 
can be no doubt whatever as to the venue, 
excepting as tothe balance of convenience. 
Basidas, the words “should bə tried” instead 
of the words could be tried clearly indicate 
that the “doubt” is not confined merely to the 
question of jurisdiction of the Court which 
could try the case, but sxtends to the ques- 
tion as to which Court should try the case, 
having ragard to the’ considerations of 
expediency and convanience. 


Mr. Camell, Deputy , Lagal Remembatdar, 
for the Crown. —-The ‘ 
by section 185, Criminal Prozedure Code, 
must bə one in relation to “the 
prřəceling provisions of the chaster”, which 
deıl exclusively with the question of 
jurisdiction of Courts. The “doubt”, 
therefore, must bə with regard to the 
jurisdiction and nothing else. The ques- 
tion’ of convenience has been expressly 
dealt with in section 526, which provides for 
the transfer of cases, on the ground of con- 
venience amongst others, from ona Court 
to another‘under the same High Court, and 
in section 527 under which the Governor- 
General can transfer casez3ðn the ground of 
convenience from one Court to another under 
a different High Court.’ It could not, there- 
fore, ba held that the ground of convenienca 
is to be implied in section 125 although 
there is no mention of it in that sestion while 
there is express mention of it in’ soma other 
sections of the Act. 


{ Mooxarsee, J—Take, for instance, section 
182, first sentence. Where an offence is com- 
mitted partly in one place and pirtly in 
another it can be tried at either place, so 
there could be no doubt in such q case as 


“shall” is used. 


‘doubt” contemplated - 
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to jurisdiction. How coald saztion 135 apply 
to suca a case unles3 thera bə a doabias to 
the most convenient Court to try the 
offence? | 

In such a case as there can be no doubt 
as to jurisdiction, my aniwer is that seetion 
185 woull not apply. Sach a doubt may 
not aris3 in each of the cases contemplated 
by the preceding səctions referred tò in 
section 185. Only in those cases ia which 
a doubt as to jurisdiction arisss sesbion 195 
applies. 

As to the significance of the word “should” 
it merely means “shall”, and indicates mera 
futurity without the sense of “ought to” 
In the marginal note to the section the word 
When a word is used in an 
Act’ which in popular language is capable 
of two meanings the word must have that 
meaning which gives only so much power 
as is necessary to carry out the object 
of the Act and not any unnecessary powers 
Vide Wandswarth Board of Works v. United 
Telephone Co. (12). The Ctovernor-General 
having been vested with necessary powers of 
transfer by section 527, Criminal Procedure 
Code, in a case like this, it is quite unneces- 
sary for the High Court to have the power of 
transferring a case pending in another 
Province under section 185 on the grounds 
of convenience and expediency. Thechanges 
in the wording of the section and of its 
position in the successive Codes are signifi- 
cant and clearly indicate that the Legislature 
did notintend the question of ernvenience 
to bea factor in section 185. Section 185 
of the present Code corresponds to section 
69 of Act X of 1272 and section 23 of Act LV 
of 1877. Inthe Code of 1872 the various 
sections dealing with the transfer of cases 
on the ground of convenience were kept in 
the same chapter with section 69, which 
corresponds to section 185 of the present 
Code. Batin səstion 62 the words “under 
the preceding provisions of this chapter” did 
not occur. Bat in the present Code of 1898 
sections 64 and 64A of the old Code which 
related to transfer on the ground of oon- 
venience have been taken awSy from the 
chapter in which section 185 occurs and 
relegated to another chapter, and at the same 
time the words “under the preceding pro- 
visions of this chapter” have been added in 


(12) (1884) 13 Q. B. D. 904 at p 920; 53 L.J. Q. 
B. 449; 51 L. T. 148; 32 W. R. 776; 48 J, P. 676. 
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the body of section 185, which corresponds to 
section 69 of the Code of 1872 in which no 
such words could be found. Hence it is 
clear that the Legislature intended that 
the question of convenience is not to be 
an element in the “doubt” contemplat- 
ed by section 185. As to the doubt on the 
question of jurisdiction in the present case, 
there can be none about the charge under 
section 420, Indian Penal Code. The offence 
under that section was committed at Karwar, 
the false representation and delivery of 
money both having taken place there. There 
can be some doubt as to the charge under 
section 409, That being so, the High Court 
cannot decide where the trial of the offence 
under section 420, Indian Penal Code, ia 
totake place. It can only decide about 
section 409. Its power under section 185, 
Criminal Procedure Code, is to decide where 
a particular “offence” is to be tried, and not 
where the whole case is to be tried. The 
trial of the offence under section 420, Indian 
Penal Code, at Karwar will not prejudice the 
accused, because he cannot again be tried 
in Caleutta on the same facts under section 
409, as such a trial would be barred under 
section 403, Criminal Procedure Code, 
Mr, Norton briefly replied. 


JUDGMENT OF THE FULL.BENCH. 


Sanperson, C. J.—In this case a Rule was 


issued by this Court on the 14th August’ 


1916 calling upon the District Magistrate 
of Karwar (in the Presidency of Bombay, 
District North Canara) toshow cause why 
the proceedings shonld not be transferred 
to the Court of the Chief Presidency Magis- 
trate in Caleutta and the alleged offence 
enquired into and tried in Calcutta, or 
why such other order should not be passed 
in the matter as to this Court may seem 
fitand proper on the grounds mentioned in 
the petition: 

With a direction that the Rule should be 
sent to the Registrar of the High Court 
in Bombay for favour of its transmission 
by him to the District Magistrate. 

The Rule was served with the assistance 
of the Registrar of the Bombay High Court 
upon the local Magistrate and the Rule 
came up for’ argument before Chaudhuri 
and Newbould, JJ., during the vacation. 

The questions at issue were (1) whether 
the learned Judges had jurisdiction under 
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section 185 of the Code of Criminal Protedure 
to make the Rule-absolute, (2) if they had 
such jurisdiction, whetheritshould be exercised 
and (3) if it were so exercised, in what form 
the order should be made. 

The learned Judges were agreed on the 
question of jurisdiction but were unable to 
agree as to the manner in which it should be 
exercised. They’ expressed the opinion that 
as the case involved an important question of 
jurisdiction, and as the Court in two reported 
decisions, viz, Hiran Kumar Chowdhury v. 
Mangal Sen (2) and Rajani Benod Chakravarte 
v. All India Banking and Insurance Com- 
pany (1) had apparently taken opposite 
views, they considered ita fit case for reference 
to a Full Bench, and expressed the view that 
as the matter was being referred to a Full 
Bench, that Bench should also consider the 
second question, viz., the question of con- 
venience, upon which they were not agreed; 
a course in which the learned Counsel engaged 
in the case before the Full Bench have 
concurred. 

The questions for the determination of the 
Full Bench were stated as follows :— 

“i, Is the decision in Rajani 
Ohakravarty v. AW India Banking 
Insurance Company (1) correct ? 

2, Is the form of the order in Hiran 
Kumar Chowdhury v. Mangal Sen 2) correct? 
If not, what is the correct form of the 
order. i 

The further point for consideration is :— 

3. Has the accused made a sufficient case 
for an order under section 185, Criminal Pro- 
cedure Code, on the ground of convenience Pp? 

The applicant for the Rule is the managing 
agent and a Director of the Bharat Luxmi 
Provident Company, Ltd., carrying on busi- 
ness at its registered Head Office at 81, 
Clive Street, Calcutta, and he resides within 
the local limits of the Appellate Criminal 
Jurisdiction of this High Court. 

Proceedings against him and one of the 
Company’s agents were instituted at a place 
called Karwar in the Canara District of the 
Presidency of Bombay. i 

The charges made against the applicant 
for the Rule are vague and indefinite. 

Two charge-sheets have been produced 
before us written in the Kanarese language, 
and after very considerable trouble, which 
would have basan avoided if proper steps 

had been taken by those instructing learned 


Binod 
and 
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Counsel fer the prosecution, the officials of 
the Court have succeeded in obtaining a 
translation, 

These show the 
lows :— 

“(1) The charge is that the Company 
effected Life Assurance and granted marriage 
policies stipulating in both cases to pay 
-more than the money invested by the 
assured, but has failed to do so. Accused 
stand charged under sections 420 and 409 
of the Indian Penal Code.” 

“(2) Charged with swindling persons 
effecting insurances without proper return 
according to the regulations of the Com- 
pany.” y 

Such statements do not give much, if 
any, indication of what the -real nature 
of the criminal charges is against the 
managing agent, and indeed taken by 
themselves the statements might almost be 
said to amount to allegations of a civil 
liability against the Company rather than 
a criminal charge against the applicant 
personally. The District Superintendent of 
Police of Kanara, however, has forwarded a 
statement, entitled “Points to refute the 
statement made by Charu Chandra Majumdar 
in his application to the Caleutta High 
Court”. ; 

This statement is almost as vague as the 
statements in the charge-sheet, but it purports 
to allege that the Company on false repre- 
sentations and assurances led the public to 
become subscribers of the Company and to 
obtain policies, and failed to carry ont the 
promises with the ultimate result that the 
policies lapsed and the managing agent 
managed the accounts in such a way, by with- 


charge tobe as fol- 


holding proper receipts, that he appropriated . 


the money subscribed by the policy-holders 
and “allowed the policies to lapse direotly or 
indirectly” and thereby managed to profit 
the Company and himself, - 


With such statements only before us, it is 
dificult to understand what is the real 
nature of the charge made against the 
managing agent; the conclusion I come to is, 
that the prosecution intend to allege some 
system of fraud against the Company to 
which the managing agent was a party and 
that they do not know what it will be until 
they bave had an opportunity of investigating 
the books of the Company. 
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I am confirmed in this opinion by the fact 
that we were informed thatthe prosecution 
have demanded the production of the Com- 
pany’s books for the years 1911 to 1915, and 
that as regards the managing agent, the 
Magistrate has expressed the opinion “that 
the case against him seems to depend mostly 
on documentary evidence.” 

(1) as regards the first point, viz., jurisdic- 
tion, it is not disputed by the learned Counsel 
for the Crown that if it could ba shown 
on the facts that the Court at Karwar had no 
jurisdiction to try the case against the manag- 
ing agent, this Court would have jurisdiction 
under section 183, Code of Criminal Pro- 
cedure, to decide by which Court the alleged 
offence should be enquired into or tried, and 
it has also been conceded by bim that if on 
the facts there is a doubt where the offence 
was committéd this Court could exercise the’ 
powers given by section 165. He has argued, 
however, that on the facts the alleged offence 
under section 420, Indian Penal Code, must 
have been committed (if committed at all) 
partly within the jurisdiction of the Karwar 
Court, and that as regards the alleged 
offence under section 409, Indian Penal Code, 
there may be a doubt whether the Karwar 
Court has jurisdiction. 

He argued, therefore, that as regards the 
alleged offence under section 420, Indian 
Penal Ccde, at all events this Court could not 
exercise powers contained in section 185. 

In view of the conclusion at which `I have 
arrived upon the question of “convenience,” 
and to which I will refer hereinafter, I do 
not think it necessary to decide the point 
whether such a state of affairs as set out 
above would be sufficient to give the Court 
jurisdiction under section 85, and in my 
judgment it would not be desirable in this 
case to express any opinion thereon, unless 
it was necessary so to do, having regard to the 
vagueness and indefinitenessof the charges: the 
state of uncertainty in which the Court is left 
both as to the charges and the facts upon 
which they are alleged to be based make it 
very difficult to arrive at any‘ definite 
conclusion without further investigation. 


The main point, however, on which the 
question of jurisdiction was argued, was that 
of “convenience”. 

lt was argued on behalf of the applicant 
that this Court could exercise the powers 
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given by section 185 merely on the ground of 
“convenience” and “expediency.” This was 
strenuously denied in argument by the 
learned Counsel for the prosecution. This 
question depends upon the proper construction 
of section 185, 
That section says: 


(1) Whenever any doubt arises as to the 
Court by which any offence should under the 
preceding provisions of this chapter be 
enquired into or tried, the High Sonrt within 
the local limits of whose appellate criminal 
jurisdiction the offender actually is, may 
decide by which Oourt the offence shall be 
enquired into or tried.” 


The words in the section “should under the 
preceding provisions nf this chapter” neces- 
sitate a reference to sections 177 to 184, and 
a consideration of those sections leads me to 
the conclusion that in some cases, mentioned 
in those sections, e g., where jurisdiction is 
given to more Courts than one for the same 
offence, if a doubt arises as to the Oourt by 
which such offence should be tried it must 
involve a doubt as to the suitability of one 

. Court as compared with another from the 
point of view of “convenience and expediency.” 

l, therefore, agree with the construction 
placed upon the section by Chaudhuri, J., 
and Newbould, J. 


This is in accordance with the judg- 
ment of Chitty, J., and Richardson, J., in 
Hiran Kumar Chowdhury v. Mangal Sen 
(2) and Emperor v. Chatchal Singh (3) 
and consequently, in my judgment, the 
decision in Rajani Benod Chakravariid v, All 
India Banking and Insurance Company (1) 
was not correct. 


(2) I take next the question whether 
from the point of view of general con- 
venience the case against the managing agent 
should be tried in Caleutta or at Karwar. 
This isa question by no means free from 
difficulty, as is evidenced by the fact that 
different views have been taken by Chaudhuri, 
J., and Néwbonld, J. 1 have come to the 
cone’ usions however, that the baJance of 
convenience is in favour of the case being 
tried in Calcutta, and, therefore, with great 
deferecce to the opinion expressed by 
Newbould, J., l really need say no more 
ilan that I agree with the conclusion arrived 
at by Chaudhuri, J, 


INDIAN OASES. 


[1917 


The learned Judge bas set eut the 
main grounds for his conclusion in his 
judgment, and I need not repeat them. 

T will add this, that although it is 
alleged that a considerable number of 
witnesses who are policy-holders will be 
necessary to prove a system” on the part of . 
the Company, the evidence of such witnesses 
must necessarily be ofa formal nature and 
perhaps undisputed, whereas the real crux of 
the case will depend upon a close investiga- 
tion of the books of tho Company, and upon 
an enquiry as to how tbe money subscribed 
by the poliey-holders bas been applied. This 
will necessitate, as we have been told and 
as I assume, the evidence of expert 
accountants on the one side and the other 
and this is the part of the case which, in 
my judgment, will be likely to occupy the 
greater portion of the time devoted to the 
enquiry. The prosecution allege that the 
books for five years will be necessary and 
the Magistrate, as already mentioned, states 
that the case will depend mostly on docu- 
mentary evidence. 

If such books and the managing agent 
are to be taken to Karwar and ts remain 
there for weeks and perhaps months, it is 
possible that this may create a great hard- 
ship on the Company, and it is alleged 
that it will amount virtually to a stoppage 
of the business of the Company. 

1 think that this jurisdiction in cases 
of thiskind should be exercised sparingly, 


but with respect to this matter, 
in my judgment, it is impossible to 
leave out of consideration the fact 


that the prosecution have failed to define 
the real nature of the criminal charges . 
alleged against the managing agent, al- 
though it must have been obvious that on such 
an application as this it was essential that 
the Court shauld have as definite information 
thereon as is pcssible—a fact which I think 
may be taken to render this case an excep- 
tional one. 


(3) As regards the form of the order, in 


. my judgment it sheuld follow the words of 


section 185 and it should be limited toa’ 
declaration that the Court’s decision is that. 
the case against Chara Chandra Majumdar 
shoald be enquired into or tried by the 
Court of the Chief Prasidency Magistrate in 
Calcutta. This will leave it open to the 
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prosecution or the applicant to take such steps 
as they may be advised. 

I desire to take this opportunity of ex- 
pressing our obligation to the Chief Justice 
and Judges of the Bombay High Court for 
their courteous assistance to us in this 
matter, 

WOODROFFE, J.—The referring judgment 
holds that this Court has extra-territorial 
- jurisdiction under section 185 and this is 
not disputed by the Crown and, therefore, 
I need not consider: the section upon this 
point, 


The question then before us is, whether 
the “doubt”? referred to in the section is 
a doubt as to competency or jurisdiction, 
or whether itis a “doubt” whether one or 
another Court should enquire into or try a 
case on the ground that an accused alleges 
that it will be inconvenient for him if one 
of these Courts does so. There is no ques 
tion but that this matter of convenience is 
dealt with by the Criminal Procedure Code, 
as regards Courts within tke juris- 
diction under section 526, and without the 
jurisdiction under section 927. We are then 
asked to say that though the Code provides 
that the Government may transfer a case 
which is in a Court outside the jurisdiction 
on the ground of convenience, section 185 
gives a similar power to the High Court, with 
this difference that whereas the Government 
can make an order of transfer this Coart 
cannot, but can only pass a “decision” in the 
nature of a declaratory order to which comity 
of Courts will give effect. It is not usual 
‘for the Legislature to duplicate procedure in 
this way and cne result of holding that it has 
done so, will make it possible for this Court 
under section 185 and the Government under 
section 527 to pass conflicting orders. 
Further, as Mr. Camell has shown, the course 
of legislation is against the view. that sec- 
tion 15 is intended to cover questions, of 
convenience of this kind. For under the 
Ccde of 1£82 the present section lt and 
sections 526, 527 were placed within the same 
chapter, whereas now the two latter sec- 
tions have been removed to another chapter, 
and the words “ander the preceding pro- 
visions. of this chapter” have been inserted 
in section 185. Thus to take an instance 
appropriate- to the present case, under sec- 
tion 181 (2) criminal breach of trust may be 
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tried by a Court within the local limits of 
whose jurisdiction any part of the property 
was received or retained or the offence was 
committed. There might be a doubt on the 
facts whether what was done constituted a 
receiving or retention within a particular 
jurisdiction or whether the offence was com- 
mitted in another local area. Under these 


. circumstances the assistance of the Court 


wight be invoked to determine the matter 
under section 185. But if there is no such 
doubt and it is clear that property was re- 
tained within one jurisdiction, and the offence 
committed in another, the Court has no 


“power to interfere under section 185 on the 


ground that it is more convenient to the 
accused that he should be tried in one juris- 
distion and not in another. To hold other- 
wise would be to ent down the clear provisions 
of section 181 (2) and to give the Courts of 
one Province power to interfere with action 
taken in the Courts of another Province, 
upon grounds which may occur in any and 
every case. This I think was never intended, 
nor that the High Court should determine 
that one Court is more suitable than another 
if there is no doubt that there is jurisdiction 
jn either. Section 185 is not designed to 
cut down admitted jurisdiction, but to de- 
termine cases where the facts said to con- 
stitute jurisdiction are doubtful. There must 
also be facts ón which a doubt can arise. 
These provisions deal with jurisdiction and not 
with convenierce:s We may speak of a 
“ doubt” whether one Court or another has 
jurisdiction, but it is straining language 
to say that there is a “doubt” (not a 
“ question”) whether it is convenient to 
an accused to be tried in one Court or 
another. The word “should” is possibly 
ambiguous and may apply to the suitability 
of a particular Court as well as its com- 
petency. For the reasons, however, above 
stated, I think that section 1&5 does not 
deal with transfer of cases on the 
ground of mere convenience raised by 
the accused but with doubt as to competency. 
As ibe question of corivenience can be raised 
in a very Jarge number of cases, a contrary 
construction may lead to an obstruction of 
admivistration. Where proceedings are 
stareed in Bengal applications can be 
made in Bombay, Madras, Allahabad and 
elsewhere and vice versa. There is nothing 
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to prevent an accused leaving one jurisdic- 
tion and going to another to make such 
an application. If it is not a buna fide 
application it may be rejected, but mean- 
while proceedings are delayed and the 
prosecution obstructed. Iam of opinion we 
cannot , under this section consider the 
question of convenience merely, but if we 
could, I agree with Mr. Justice Newbould 
that this is not a case in which we 
should make an order having the effect 
of removing the proceedings from Bombay. 
In a matter of convenience we must consider 
not only the interests of the aceused but 
also of the prosecution and its witnesses. 
The return of the Magistrate states the 
grounds which, I think, support the view 
which Mr. Justice Newbould has taken. 
The complainants are poor illiterate 
persons and to ask them and théir witnesses 
to travel to Caleutta will, I have little 
doubt, result, as Mr. Camell says, in the 
prosecution falling through: though (without 
prejudging the case against the accused) there 
is material on the record to show that it 
is possible that this is one of the too 
numerous cases in which persons allege 
that they have been defrauded by the 
indigenous provident societies and insur- 
ance offices which have sprung up in 
India in recent years. If we accede to 
the general contentions urged in this 
case, the result is likely to be as follows :— 
Such societies generally have their head 
office in the larger towns and sometimes, 
as here, in the capital of another Province 
than that in whish the insurances are 
effected. In such cases to call upon poor 
illiterate persons to go to the expense and 
trouble of travelling far from the place 
where the offence was committed may 
amount toa denial of justice. As is well 
known, the Courts are asa rule averse to 
issuing commissions in criminal cases, and 
the main point urged by the accused 
that his books are wanted is metin part 
by the fact that they will be required 
wherever the suit is tried, and if it be 
said that the incenvenience will be less 
here than in Bombay, the answer is 
that all that the prosecution require are the 
entries relating to the Khanapur Agency 
and of these only copies are required, on 
which being given the books may be 
returned, 
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I come now to the next contention that 
apart from the question of convenience a 
“doubt” arises as to the competency of ` 
the Bombay High Court. It is conceded that 
no such doubt exists as regards the offence . 
under section 420, which the Bombay 
Courts are empowered to try. It is said, 
however, and this is not denied, that there 
may bea doubt whether the Bombay Court 
has jurisdiction to try the offence charged 
under section 409. It is noteworthy that 
this point is not mentioned inthe referring 
judgment. If we examine this point closely 
we find that what is meant to be said 
is not that there are allegations of fact 
on whicha donbt arises which Court should 
try the offence, bat that the facts alleged 
are insufficient to show what are the acts 
which are said to constitute the offence and 
where they were committed. If this be so, 
the obvious course is not to ask us for an 
impossible desision whether the case should 
be tried here or in Bombay, but to take 
the necessary proceedings open to the 
accused in the Bombay Court. The nature 
of these proceedings would, according b> 
Mr. Norton, ba to quash the charga as 
regards section 409. His client does not 
propose to go to the Coart which alone 
can do this, but he wishes to put section 
185 to an indirect use and get the proceed- 
ings over hare and then make an appli- 
cation which, if well founded, should ba 
made now in the Bombay Court. 

This is not such a “doubt” as is referred ` 
to in the sestion. How on theses facts could 
we decide that tha case under section 499, 


the facts of which we are ignorant of-— 
should bə tried in Osleutta or anywhere. 
else? Mr. Norton’s real contention is that 


the case should not bə tried anywhere upon 
the present charge at all. 

If, however, we interpret the prosecution 
statements as definite enough to show that 
an offence may have been committed either 
in Bombay or at Calcutta, then we must 
first consider whether we can pass a decision 
which shall affect the proceedings under 
section 420, even though it isconceded no 
“doubt” arises with referende thereto. - 
There is nothing in the section which 
authorises us to say that there is ng doubt 
as to one offence bat doubt asto another, 
and as the offences arise on the same 
facts, giye a decision which shall affect - 


Vol, XXXVII] 
CHARU CHANDRA MAJUMDAR VU. BMPEROR., 


both charges. Nor, assuming we have such 
a powdr, is there any necessity todo so. 
The Bombay Court has clearly jurisdiction 
as regards saction 420 of which it should 
not be deprived. ° 

It is not clear when or on what materials 
an application under section 185 should 
be made, but it is to be noted that the want 
of definiteness is in part at least due to the 
fact that specific charges have not been 
formulated after evidence taken. This 
evidence may disclose either that the Court 
has jurisdiction to try an offence under 
section 499 ora charge of abetment of 
such offence. If so, there is no reason 
why the Court selected by the prosecu- 
tion within whose jurisdiction the com- 
plainants are, should not try the offence. 
If the evidence discloses that no offence 
was committed within the jurisdiction, the 
accused will be acquitted on that ground. 
1 am satisfied that there isa great pro- 
bability that as the result of holding 
otherwise the charges made will not be 
tried anywhere or at all. And this 
result and nota trial in any particular one 
of two Courts (as to. which there may be 
a “doubt”) is doubtless the object of the 
present application which seeks to put 
section 165 to an use for which, in my 
opinion, it was not intended. 

I would, accordingly, answer the questions 
referred to us as follows :— 

(1) Yes. 

(2) The matter does not arise for decision 
on my judgment. 

(3) Mere convenience either of the 
accused or prosecution is not a ground 
for action under section 185, and if it 
were, the proceedings in the ‘present case 
should under the circumstances be left 
where they now are. 


Mooxensen, J—Two important questions 
of law arise on this reference, namely, 
first, is section 185, Criminal Procedure Code, 
restricted to casés instituted in a Court 
subordinate tv ‘the High Court to which 
the application is made and, secondly, is 
section 1€5 restricted to cases where a 
doubt arises as to the jurisdiction of the 
Trial Court by reason of some uncertainty 
regarding the facts or the law applicable 
to the case. [f both these questions are 
answered in the negative, the point will 
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require consideration, whether the circum- 
stances of the case hefore us justify an 
order in favour of the accused under the 
first sub-section of section 185, which is in 
these terms:— 


“Whenever any dcubt arises as to the 
Court by which any offence should, under 
the preceding provisions of this chapter, be 
enquired into or tried, the High Court 
within the local limits of whose appellate 
criminal jurisdiction the offender actually is, 
may decide by which Court the offence 
shall be énquired into or tried”. 


The first of thetwo questions formulated 
above relates to the jurisdiction of the ` 
High Court to make an order under this 
section in respect of an enquiry instituted 
in a Court situated 
beyond its territorial limits. Upon this 
matter, there is no divergence of judicial 
opinion. That the answer should be in 
the affirmative was assumed in the case 
of Hiran Kumar Chowdhury v. Mangal Sen (2) 
and Rajani Benod Chakravartiy. All India Bank- 
ing and insurance Company (1). The ques- 
tion, however, was expressly raised and decided 
in the affirmative in the case of Emperor v. 
Chaichal Singh (8). In the case before 
us, the point was not taken before the 
Division Court, and Counsel for the Crown 
has not contended before us that if the 
case was otherwise within the scope 
of section 185, that provision was inappli- 
cable by reason of the circumstance that the 
proceedings are pending in a Court subordi- 
nate io another High Court, This admis- 
sion by Counsel for the Grown would not, how- 
ever, justify the assumption of jurisdiction by 
this Court, if section 185, upon its true con- 
struction, has no application to proceedings 
in what may be called extra-territorial 
Courts; for it is an elementary rule that 
jarisdiction cannot be conferred by consent 
of parties, where there is an entire absence 
of jurisdiction. We must farther bear in 
mind that on this reference not merely the 
question whereupon there is divergence 
of judicial opinion, but the entire case is, 
under the Rules of Court, before the Full 
Bench. It is for these reasons incumbent 
upon us to satisfy ourselves as to the appli- 
eability of section 185 to a proceeding 
instituted in a Court subordinate to another 
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High Court before we consider the case on 
the merits. 


Upon a careful examination of the provi- 
sions of section 1&5, I have arrived at the 
conelusion that the section is not restricted 
to proceedings instituted in a Court subordi- 
nate to the High Court where the applica- 
. tion is- made. The section invests that 

High Court with authority to determine the 
question, within the local limits of whose 
appellate criminal jurisdiction the offender 
actually is. Is is plain that such High 
Court may not be, ina particular case, the 
High Court superior to either of the Courts 
competent to try the offence “ander the pre- 
‘ceding provisions of the chapter” men- 
tioned. It ia not necessary for my present 
purpose to determine whether the Legislature 
contemplated the commission of an offence 
under circumstances which make it triable 
in either of two Courts subordinate to two 
different High Courts, followed by,an appli- 
cation under section 185 to a third High 
Court within the territorial limits of the 
appellate criminal jurisdiction whereof the 
offender ordinarily resides or is actually 
present at the time of the application. This, 
at any rate, is plain from the terms of the 
` section that if the offence is triable by any 
one of two or more Courts subordinate to 
different High Courts, the High Court 
` within the local limits of whose -appellate 
criminal jurisdiction the offender actually 


is, is competent to entertain the applicatior, . 


I do not feel pressed by the fact that section 
527, Criminal Procedure Code, authorises the 
Governor-General-in-Council to direct the 
transfer of any criminal case from any 
Criminal Court subordinate -to one High 
Court to any other Criminal Court of 
equal or superior jurisdiction subordinate 
to another High Court. The scopes of 
sections i85 and 527 are obviously different. 


Under the former section, the High Court, - 


within the limits of whose appellate 
criminal jurisdiction the offender actually 
is, merely decides by which Oourt the 
offence shall’ be enquired into or tried, 
The order made is not in terms an order 
for transfer, though no doubt the resultant 
effect may be the same, as it is extremely 
improbable that one High Court should 
disregard such a determin.tion by another 
High Court, Section 527, on the other hand, 
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inyests the i r er tae aan 


“with power to make an actual order for 


transfer. In my opinion, section 185 is com- 
prehensive enough to bè applicable to cases: 
instituted in Courts beyond the local limits 
of the appellate criminal jurisdiction of the 
High Court where the offender actually is. 
The first question formulated' above mast 
consequently be answered in the negative. 


The second of the two questions formu- 
lated at the ourset relates to the ‘true 
scopa of section 185, where it is applicable. 
Upon this matter, thera is a divergence 
of judicial opinion in this Court, which 
has rendered necessary this reference toa 


Full Bench. In Miran Kumar v. Mangal: 
Sen (2) Chitty and Richardson, JJ, 
adopte) the view that where an offence 


is triable in either of the two Courts, the 
High Court may make an order under sec- 
tion £85 on the ground that the offence may 
be enquired into or tried more conveniently 
in one of those Courts than in the other. 
the other hand, in Rajani Binod Chakravarti 
v. <All India Banking and Insurance Ca, 
(1) Imam and Chapman, JJ., put a restricted 
interpretation on the section and treated itas 
linited ia application only to cases where a 
doubt arises as to the jurisdiction of the 
Court by which the offence may be enquired 
into or tried. Chaudhuri and Newbould, JJ., 
have expressed themselves in favour of the 
more liberal construction of the section. 
Upon a minute scrutiny of the relevant pro- 
visions of Chapter XV of the Code of 
Criminal Procedure, I feel convinced that a 
narrow construction should not be placed upon 
section it. This chapter comprises sec- 
tions 177-199, and is divided into two parts, 
the first whereof is headed: “Place of 
enquiry or trial,’ and includes sections 
177—139. Section 177 formulates the general 
principle that the ordinary place of enquiry 
and trial is the Court within the local limits 
of whose jurisdiction the offence ia committed. 
Seetion 178 authorises the Local Government 
to order cases to be tried in different Sessions 
Divisions. Sections 179— 184 ambody provi- 
sions in the nature of exceptions or alterna- 
tives to section 177. Section 179 recognises 
the doctrine that the accused is triable either 
in the Districts where the criminal acb is 
done or in the District where the conse- 
quence thereof ensues, Section 180 pro-° 
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vides that where the act isan offence by 
reason of relation to another offence, the 
trial mgy take place in either of the Courts 
competent to try the accused for either of 
‘the offences. section 18: deals with four 
classes of cases. The first class refers to thugs 
and dacoits who are liable to be tried by a 
Court within the local limits of whose 
jurisdiction the person charged is. The 
second class includes criminal misappro- 
priation and criminal breach of trust; in 
- the case of these offences, the offender can 
be tried by a Court within the local limits 
of whose jurisdiction any part of the pro- 
perty which is the subject of the offence 
was received or retained by the accused 
person. The third class refers to stealing, 
and here the offender is made liable to be 
tried by a Court within the local limits of 
whose jurisdiction the property was stolen ov 
was possessed by the thiet or by a receiver 
of stolen property. The fourth class coin- 
prises kidnapping and abduction; here the 
offence may be enquired into or tried by the 
‘Court within the local limits of whose 
jurisdiction the person kidnapped or abduct- 
ed was kidnapped or abducted or was 
conveyed or concealed or detained. Sec- 
tion 182 again refers to four classes of 
cases; namely, first, where there is an 
uncertainty in respect of the local area 
where the offence is committed; secondly, 
where the offence has been committed partly 
in one local area and partly in another; 
thirdly, where the offence is continuously 
committed in more than one local area; and 
fourthly, where the offence committed 
consists of acts done in different local 
areas; in each of these cases, the offence 
is made triable by a Court having 
jurisdiction over any of such local areas. 
Section 183 treats of an offence committed 
by a person in the course of performing 
a journey. or voyage and makes the offender 
liable to be tried by a Court through the 
local limits of whose jurisdiction the 
offender or the person against whom or 
the thing in respect of which the offence 
has been committed passed in the course 
of the’ journey or voyage. Section 154 
makesan offence against Railways, Telegraphs, 
Post Office and the Arms Act triable ima 
presidency town where such offence may 
or may not, haye been committed, pro- 
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vided the .offender and all the witnesses 
necessiry for his prosecution are to be 
found within such town. The group of 
sections, just analysed, is followed by sec- 
tion 185 with which we are primarily con- 


‘cerned. That section relates to cases where 


any doubt arises as to the Court by 
which any offence should, “under the pre- 
ceding provisions of this chapter, be 
enquired into or tried. Fall effect must 
plainly be given to the expressions 
“should”? and “under the preceding provisions 
of this chapter”, The contention on behalf 
of the Crown is that the “doubt” mon- 
tioned is a doubt as to the jurisdiction 
of the Court by which the offence may be 
enquired into or tried; but this narrow 
construction would clearly make section 185 
inapplicable to all cases comprised in the 
previous sections, except the particular case 
coutemplated nthe first clause of section 
182, which speaks of uncertainty with regard 
to the local area where an offence has 
been committed. Inthe events mentioned 
in the other sections as also the remaining 
clauses of section 1:2, no question can 
arise as to the competency of the par- 
ticular Court to hold an enquiry or trial 
for the alleged -offence. In very many 
instances, for example, in the classes of 
offences comprised in section 181 or sec- 
tion 184, the only possible question which 
can arise on an application under section 
185 is that of expediency or convenience; 
under the rules laid down, the enquiry or 
trial may be held in one of two or several 
Courts; the problem for solution is, where 
should the trial actually take place. Indeed, 
if all cases, where an order is sought 
under section 185 onthe ground of con- 
venience, were excluded from its scope, the 
reference therein to “the preceding provi- 
sions of this chapter’ would become, in a 
very large measure, entirely nugatory, I 
am confirmed in my conclusion by the 
fact that the Legislature uses the term, 
“should”. I am mot prepared to accede 
to the contention of the Counsel for the 
Crown that “should ” here is equivalent 
to “could.” Ido feel reluctayt to impute 
to the legislature an ignorance of the 
meaning of this familar word; on the 
other* hand, I take “should be tried”, 
in its ordinary sense, as equivalent to 
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“ought to be tried”, for “should” clearly 
implies a choice between two or more 
available alternatives. In fact there would 
have been no room for controversy if the 
Legislature had used the term “ question” 
instead of the word “ doubt”. T am not 
impressed by the argument that if section 
185 was intended to have such a wide 
scope as is contended on behalf of the 
accused, ib would have been framed in 
the same terms as section 527 which 
authorises a transfer by the Governor-General 
in Council on the ground of convenience. 
The two sections have entirely different 
scopes. d 
section 527 is an executive order which 
may be made without opportunity afforded 
to the accused to be heard. In the second 
place, section 527 contemplates an order 
for transfer, and recourse may possibly 
be had thereto if an order made by one 
High Court under section 185 is disregarded 
by another High Court. I bold accordingly 
that the view taken inthe cases of Hrian 
Kumar Chowdhury v. Mangal Sen (2) and Em- 
peror v. Chaichal Singh (3) gave effect to 
the true intention of the Legislature, though 
in the former of these cases, the order was 
not made in strict conformity with the 
terms of section 185; and I am constrained 
to dissent from the decision in Rajani Benod 
Ohakravartiv. All India Banking and Insurance 
Company (1). The second question formulat- 
èd by me must, like the first, be answered 
in the negative. In this view, it is unneces- 
sary for me to consider whether even if the 
narrower construction were adopted, the 
present case would, in so far as the- accused 
is charged with an offence under section 
409, Indian Penal Code, fall within the pur- 
view of section 185, by reason of a conflict of 
judicial opinion regarding thetrue construc- 


tion of section 179 and the consequent 
doubt as to tbe jurisdiction of the Trial 
Court. 


The question finally arises, whether in 
the circumstances of the present case an 
order under section 185 should be made 
in favour ọf the accused. Upon a full 
consideration of the facts which have been 
reviewed in detail by the learned Chief Justice 
in the judgment he has just delivered and 
which Icannot usefully supplement, I see 
no escape from the conclusion that the 
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balance of convenience is on the whole’ in 
favour of a trial here. In my judgment 
the Rule should be made absolifte and 
an order made in terms of section 185. 

CHAUDHURI, J.— My answers are to be found 
in the order of reference. I have nothing 
to add to whatI have said. The reasons 
why I think that the case should be tried 
in Calcutta are to be found in my separate 
judgment which is to be considered as part 
of my judgment inthis reference. 


‘Newsoonp, J.—I wish to add some remarks 
to the joint judgment of referenca to make 
my individual opinion more clear. Though 
I hold we have powers to pas3 orders under 
section 185, Criminal Procedure. Code, on the 
application of the accused petitioner, I do not 
think it was intended that the section should 
be used for this purpose. It, seems to me 
that the- Legislature by giving jurisdiction 
to several Courts in the previous section of 
Chapter XV intended, as far as possible, to 
remove doubts as to jurisdiction in cases in 
which such doubt might otherwise arise. 
There was no necessity to add section 155 
to remove doubts as to jurisdiction, Even 
if doubts did arise as to the interpretation 
of these previous sections, they could ba dealt 
with in the same way as doubts‘as to juris- 
diction which frequently occur in connection 
with other parts of the Code. But when 
more Courts than one had been given juris- 
diction to try the same offence, it became 
necessary to provide for a possible deadloc« 
which would occur if two Courts either each 
refused to take action on the ground that 
the case should be tried by the other Court 
or both proceeded to try the same case. It 
seems to me clear that this section was 
enacted to provide for such a difficulty and 
the doubt mentioned in the section is uot a 
doubt as to jurisdiction but a doubt as’ to 
which Court having jurisdiction should try 
the case under such circumstances. On such 
a doubt arising the High Court exercising 
powers under section 185 would have to 
decide with reference to the convenience of 
all concerned. Though it was not intended 
that this section should enable an‘accused 
to apply for a transfer on the ground of 
his personal convenience, the wording of 
the section is sufficiently wide to give a 
High Court power to take action on such 
an application. I entirely agree with the 
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remarks of Mr. Justice Woodroffe as to the 
danger of an obstruction to administration 
that ecould be caused by an improper use 
of this section. To avoid this danger I 
think that these powers should seldom be 
exercised on the application of an accused, 
and only if he be able to convince the 
Court that a refnsal to exercise these powers 
is likely to lead to a miscarriage of justice. 
This, for reasons I have given in my pre- 
vious judgment, I hold the present petitioner 
has -failed to do so. 

I accordingly agree with my Lord the 
Chief Justice as to the answer to be given to 
the first two questions referred and adhere 
to, my original opinion that the third ques- 
tion should be answered in the negative and 
the Rule discharged. 

Sanpeason, U. J.—In consequence of the 
opinion ofthe majority the Rule is made 
absolute and the order will be drawn up in 
terms of section 185 of the Criminal Proce- 
dure Code, as indicated in the judgment. 

Rule made absolute. 


PATNA HIGH COURT. 
MISGELLANEOUS Criminat Revision No. 17 
or 1916. 

June 14, 1916. 

Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

AMRIT MONDAL AND OTHRRS— 
PETITIONERS 

Versus A 
EMPEROR taroves MAHARAJ 
MONDAL-—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of criminal case, grounds for—Opinion of 
Judge on evidence in prior cownter-case. 

It ig not 8 sufficient ground for the transfor of a 
criminal case that the Judge, in a former proceeding 
arising out of a counter-case, expressed certain 
< views upon the evidence as to which of two versions 
was correct. Judges must be presumed to be up- 
right men, who will approach a case from the point 
of view of that case alone and not permit their 
minds to be affected in any way by anything that has 
gone before that case. [p. 160, col. 1.] 

Application against an’ order’ of the first 
class Magistrate, Purnea, dated the Ist 
March 1916, 

Messrs. Wasi Ahmad and Lalit Mohan 
Ghose, for the Petitioners. 
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Mr. S. Ahmad (Deputy Government Ad- 
vocate), for the Crown. 


JUDGMENT,.—This is an ` application 
for the transfer of a trial pending in the 
Sessions Court at Purnea to the Sessions 
Court at Bhagalpur, on the ground that 
the accused has a reasonable apprehension 
that he will not receive a full consideration 
of his case in the former Court. 


The facts of the case are, that the 
accused were complainants in a case in 
which they alleged that there had been 
a riot on the 4th November 1915, The 
complainants in that case were put on 
their trial before Mr. P. K. Gupta and 
were acquitted, on the ground that it was 
not shown that there had been a riot on 
4th November at all. The Public 
Prosecutor in the former trial opened his 
case with a statement that there had 
been two occurrences, one on the 2nd 
November, and the other on the 4th 
November, and whether the complainants 
in the case which he was opening (accused 
in the case now before us) were or were 
not guilty with regard to the occurrence 
on the 2nd November, he strongly urged 
that the other side should be convicted 
for the occurrence on the 4th November, 
The learned Judge on hearing the evidence 
decided that there had been one occurrence 
only, on the 2nd November, not on the 
4th November. The witnesses who gave 
evidence in that case, who will now be 
the accused in the present case, stated 
on oath that there was no occurrence on 
the 2nd November. This story the learned 


Judge ‘has disbelieved. The position is 
this. The Judge has not heard any of 
the eye-witnesses to the occurrence of 


the 2nd November. He has no idea as 
to who was responsible for the disturbance 
of the 2nd November or for the various 
injuries caused to the other side on that 


date, but he has not believed the 
statements on oath, made to prove that 
there was no occurrence on the 2nd 


November,. by persons who will afterwards 
make statements before him eas accused 
persons. Upon this learned Counsel for 
the. petitioners urge that we should give 
them a chance before another Court of 
proving that there was no occurrence on 
the 2nd November, 
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The. basis of allsuch applications must 
be that the accused -must have .a 
reasonable apprehension that he will not 
receive a fair trial. The leading case 
upon the subject is that of Asimaddi v. 
Govinda Baidya (1): The learned Deputy 
Government Advocate in shewing cause is 
extremely anxious that the. precedent in 
that case should not be destroyed by the 
first pronouncement made on the subject 
in this Court. The case has been followed in 
Crown v. Kamil (2', Rajani Kanta Dutta 
v. Emperor (3) and referred to and not 
dissented from in Pandurang v. Emperor (4) 
and Emperor y. Hargobind (5). . We should 
be extremely sorry to depart in this 
Court from a principle which has been main- 
tained throughout india. That principle is 
that the accused has no reasonable ground 
for apprehension that he will not have a fair 
trial, merely because the Judge in the former 
proceeding, arising out of a counter-case to 
tha one now coming before him, has express- 
ed certain views upon the evidence in the 
formcr case as to which of the two versions 
is correct., The basis of that ruling is that 
Judges are presumed to bs upright men .who 
will approach each case from the point of 
view of that case aloneand not permit théir 
minds to. be affected in any way by any 
thing that has gone before that case. This 
view we are as anxious asthe learned 
Deputy Government Advocate to uphold. 
We will not believe that our Judges are so 
easily prejudiced that, because one insidental 
part of the case before them has been decided 
in @ previous case, they will shut their eyes 
entirely to anything that may be alleged in 
favour of the accused in a subsequent trial. 
We must refuse‘in the circumstances of this 
case to depart from the established practice 
of the Courts of India. The Rule is dis- 
charged. i 


With regard tothe application for bail in 


this case, it seems to us tbat the only serious 
injury inflicted was one upon the head of a 
boy with a lathi blow which has resulted in 


š : 
- (1) 1 C. W. N. 426. 
(2) 18. L. R. 37; 80r. L. J. 159; 9 Or. L, J. 276, 
(8) 8 Ind. Cas. 88; 36 C. 994; 10 Cr. L. J. 244, 
(4) 15 C. P. L. R. 192. 
(5) 12 Ind. Cas, 652 33 A. 583; 12 Cr. L, J, 564, 
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his death. Bail shonld be allowed to the 
satisfaction of the District Magistrate; such ` 
bail not to exceed Rs. 1,000 in each cage- 

: _ Rule discharged. 


LOWER BURMA CHIEF COURT. 
Criminal Revistoy No. 210B or 1916. 
f July 6, 1916, 
Present:—Mr. Justice Twomey. 
ITALA—Appricine 
versus 


EMPEROR—-Oppostrs PARTY, 
Criminal Procedure Code Act V of 1898), s. 350— 


- Magistrates, Bench of, case tried by —Decision after 


hearing part of evidence, legality of. 

Section 350, Criminal Procedure Code, does not 
apply to cases tried by Benches of Magistrates. 

Damri Thakur v, Bhowani Sahoo,-28 O, 194; 12 Ind. 
Dee. (N. 8.) 129; Hardwar Singh v. Khega Ojha, 20 0. 
870; 10 Ind. Dec. (N. s.) 585, referred to. i 

There is no provision of law which provides for 
a change in the constitution of Benches of Magis- 
trates, and, therefore, only those Magistrates who 
have heard the whole of the evidence ing case can 
decide the case, 


‘JODGMENT.—In this case the prosecu- . 
tion evidenze was heard by two Honorary 
Magistrates who took no further part in it 
The defence evidence was heard by two other - 
Honorary Magistrates of the same Bench 
and the accused was sentenced and convicted 
by these two Magistrates. The procedure 
was illegal. Section 340 of the Criminal Pro- 
cedure Code does not apply to cases tried by . 
Benches of Magistrates, as pointed ont in 
Damri Thakur.v. Bhowant Saheo (1) ard 
Hardwar Singh v. Khega Ojha (2). There 
is no provision of law which provides for 
a change in the constitution of Benches 
of Magistrates, and in the absence of any 
such provision it must be held that only 
those Magistrates who have heard the whole 
of the evidence can decide the case. The 
conviction and sentence are set aside. 

ah Revision allowed; 
Comiction set aside, 


1) 28 0. 184;,12 Ind. Dec. (N. s.) 129. k 
2) 20 ©, 870; 10 Ind. Deo. (N. s.) 585, 
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FRIVY COUNCIL. 
APPEAL FROM Mapras Higa Coorr. 

July 10,. 1916. 
Presgnt:=-Lord Shaw, Lord Parmoor and~ 
Mr. Ameer Ali. 

JANAKI AMMAL--DEFENDANT——ÅPPELLANT 
versus 
NARAYANASAMI.AIYAR—Puatntirr— 


RESPONDENT, 

Hindu Law—- Widow's estate, nature of—Reversionary 
heirs, position of—8uit to restrain waste—Waste not 
proved—Specific Relief Act (I of 1877), s. 42—Declara- 
tion of reversioner’s right—Form of decree—Decree 
awarding declaration while dismissing substantial claim, 
jutility of —Civil Procedure Code (Act V of 1908), 
O. VIL, 1. 4—Further relief 

A Hindu widow’s right with respect to the estate 
of her deceased husband is of the nature of a right 
of property; her position is that of owner; her 
powers in that character are, however, limited but 
so long as she is alive no one has any vested 
interest in the succession. [p. 162, col. 1.] 

A revyersionary heir, although only having a con- 
tingent interest, is recognised by the Courts as 
having aright to demand that the estate be kept 
free from waste and free from danger during its 
enjoyment by the widow or other owner for life; 
but such heir thus appealing to the Court does so in 
a representative capacity, so that the corpus of the 
estate may pass unimpaired to those entitled to the 
reversion. [p. 162, col. 2.] 

A Court should not entertain a suit for a mere 
declaration that plaintiff is the reversioner of a 
Hindu widow, as such a declaration would be 
premature and be subjoot to being rendered value- 
less by the development of events. [p. 168, col. 1.] 

Ina suit by a reversioner for an injunction to, 
restrain waste and for appointment of a receiver, 
itis not competent to the Court, after dismissing 
the claim for these reliefs to make a declaration 
that plaintiff is the nearest reversioner to defendant, 
even to prevent future litigation between tlie parties, 
It is not legitimate to give a plaintiff, under cover 

“ofa request for ‘further relief,’ after all the sub- 
stantial heads of a claim have failed, greater right 
to obtain a declaration than he would have had if 
such a declaration had been asked directly and 
unaccompanied by other and unfounded claims, 
[p. 163, col. 2.] 


Appéal from a judgment and decree of the 
High Court, Madras, dated the 23rd August 
1912, reported as 17 Ind. Cas. 261, modifying 
those of the Subordinate Judge, Mayavaram, 
dated the 22th October 1907. 


FACTS.—Respondent, claiming to be the 
reyersionary heir to the property of one 
Ramasami Tyer, after the death of the appel- 
lant (the widow) and her husband’s mother, 
instituted a suit against appellant on allega- 
tions of waste, and prayed for (a) an injunc- 
tion, (b) for appointment of a receiver, (e) 
further relief, and (d) costs. ` 


11 
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Appellant in her written statement pleaded 
inter alia that respondent was not the next 
reversionary heir. 


The Trial Court and the High Court both 
found that the allegations of waste were 
unfounded, but they gave the plaintiff a 
declaration that he was the nearest rever- 
sioner to the deceased after the lifetime of 
the widow and her husband’s mother. The 
Trial Court made no order as to costs and the 
High Court directed that the parties should 
bear their own costs. The learned Judges of 
the High Court (Miller and Abdur Rahim, 
JJ.) observed that “though the declaration 
asked for in the plaint? (it was not 
asked for) “was not essential, yet the peculiar 
circumstances of this class ofsuits seem to 
make it not undesirable that it should remain 
to prevent further litigation on the question 
between the plaintiff and the first defendant 
(appellant), should the former find it neces- 
sary to attack again the latter’s manage- 
ment of the estate.” 


Hence this appeal. 

Mr. Kenworthy Brown, for the Appellant, con- 
tended that the respondent was not entitled 
to a decree and the suit ought to have been 
dismissed. His rights came into existence 
only on the extinction of existing or future 
life-estates. 

[Lorn Parwocr.— You dispute the right of 
the Court to make the declaration, | 

He could get no declaration as to being 
the next reversionary heir. 

[Mr. Ameer Axt.—Ilt is a right which 
comes into existence at the time one dies— 
and your contention is that he may not be so 
at that time. | 


[Loro Parxoor.—He had no vested right, 
but his.right would arise on the happening 
of certain events. | 


[Loro Suaw.—The decree is wholly wrong 
because it declares that he is the next rever- 
siovary heir. | 

[Logo Parmocr.—Such declaration cannot 
be made. The Court ought not to have 
made any declaration. | 

Reference was made tn Strimathoo Movthoo 
Vijia Ragoonadah Ranee. Kolandapyree Natchiar 
v. Dorasinga Tevar (1), Venkatanarayana 


(1) 21. A. 169; 23 W. R. 314; 15 B. L, R. 83; 3 Sar, 
P, O. J. 456. 


H 


162 | 
JANAKI AMMAL t. NARAYANASAMI AIYAR. 


Pillay v. Subbammal (2), Davis v. Angil (3), 

Dysart (Earle) v. Hummerton (4), Hammerton 

v. Dysart (Harl) (5), Mayne’s Hindu Law, 8th 
Edition, paragraphs 605, 624 and 647. 

` Mr. Raikes, for the Respondent, contend- 

ed that he had the right for declaration in 


respect of his property in the estate under. 


section 42 of the Specific Relief Act. The 
next reversioner had a rightto protect and 
bring a suit to prevent one enjoying a life- 
estate from committing waste. The Board 
had reversed the decision in Jaipal Kunwar 
v. Indar Bahadur Singh (6), 
‘Mr. Brown was not called upon to reply. 
JUDGMENT. ° 

Lord Syaw.—This is an appeal from a 
decree of the High Court of Judicature at 
Madras of the 28rd August 1912,* modifying 
the’ decree of the Subordinate Judge of 
Mayavaram, dated the 28th October 1907. 
~ Thesuit was brought with referance to 
the estate’ of one Ramasami Iyer, of 
Konerirajapuram,: who died intestate on the 
24th June 1906. It is not disputed that 
the widow holds the property under the 
Hindu Law as “a widow’s estate.” The 
mother’ of the late owner is the person 
entitled to succeed should she survive this 
widow.” On the expiry of these lives the 
estate will descend to the next reversionary 
heir of the deceased. 

The rule of the Hindu Law with regard 
to the nature of the widow’s estate may have 
been subject to various forms of expression 
but'in substance it is not doubtful. Her 
right is of the nature of a right of property; 
her position is that of owner; her powers in 
that character are, however, limited; but, 
to use the- familiar language of Mayne’s 
“Hindu Law,” paragraph 625, page 870, 
“so long as she is alive no one has any 

` (2) 29 Ind. Cas. 298; 42 T. A. 125; 2 L.W. 596; 
38 M. 406; (1915) M. W. N. 555; 19 O. W. N. 64l; 28 
M. L. J. 585; 17 M. L. T. 435; 210, L, J. 515; 17 Bom. 
L. R. 468, f 

(8) (1862) 4 De Gex F, & J. 524 at P. 629; 45 E. R, 
1287; 31 Beav. 223; 31 L. J. Ch. 613; 8 Jur. (x. s.) 
1024; 6 L. T. 8S0; 10 W. R. 722. 

(4) (1914) 1 Ch. 822 at p. 834; 83 L, J. Ch. 530; 
110 L. T. 879; 78 J. P. 297; 12 L. G. R, 653; 58 S.J. 
378; 30 T. L. R. 379. 

2 (1916) A. C. 57; 85 L. J. Ch. 88. 

(6) 31 I. A. 67; 7 O. 0. 289; 26 A. 238; 8 C. W. N. 


465; 14 M. L. 3. 149; 6 Bom. L. R. 495; 8 Sar. P. C.J, 
625. 


#See 17 Ind, Cas, 261—Ed. 


> 
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vested interest in the succession.” These 
propositions were not disputed. i 

The law as to the situation of the rever- 
sionary heira is also in substanca quite 
clear; there is, as stated, no vesting as at the 
date of the husband’s death, and it follows 
that the questions of who is the nearest 
reversionary heir or what is the class of 
reversionary hairs fall to be settled at the 
date of the expiry of the ownership for ‘life 
or lives; that isto say, in the present case 
at the death of the survivor of the appellant 
and her late husband’s mother. Even 
where the Courts have proceeded, prior 
to the opening of the succession, to give 
any declaration, this has been done for 
special reasons only, as in the case of 
Jatpal Kunwar v. Indar Bahadur Singh 
(6) snd -to use the language of Sir 
Arthur Wilson (pag: 70)—ib is made 
clear that , “whenever the succession 
opens by the death of the widow the prasent 
decision will have settled nothing as to who 
should succeed.” 

It follows from this state of the law that 
it is impossible to predicate at this moment 
who is the reversionary heir of the deceased 
proprietor. If a Court of Law proceeded 
to makeany declaration of right upon that 
subject, such a declaration -would be 
subject to being rendered valueless by the 
development of events. It would not, after 


‘events had developed, be even of authority 


in regulating or declaring the rights of the 
present respondents as against any other 
claimant to the character of reversionary 
beir. A priori, accordingly, a declaration 
of right granted at the present stage would 
appear to be stamped with something in the 
nature of futility. 

It is also true that a reversionary heir, 
although having only those contingent 
interests which are differentiated little, if at 
all, from a spes successionis, is recognised by 
Courts of Law as having aright to demand 
that the estate ba kept free from waste and 
free from danger during its enjoyment by 
the widow or other owner for life. 


But a reversionary heir thus appealing ‘to 
the Court truly for the conservation and 
just administration of the property does so 
in a representative capacity, so that the 
<corpus of the estate may pass unimpairell to 
those entitled to the reversion. The law on 
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this subject was recently expounded in the 
judgment of this Board delivered, by Mr. 
Ameer, Ali 
Subbammal (2). 

This representation is in law founded 
upona different set of considerations from 
those which would seek to stamp the 


character of reversionary heir upon one 
individual. The latter operation attempted 
during the enjoyment of the life-estates 


would necessarily be premature, and might, 
as stated, be futile. The former is justif- 
ed .by the considerations of keeping the 
estate intact for the persons to whom as 
reversioners it shall ultimately and at the 
proper time be determined that the estate 
shall go. . 

. The suit in the present case was brought 
by the plaintiff against the defendant and 
appellant, making charges of a serious 
character against the conduct and manage- 
ment of the estate by the deceased’s widow. 
Collusion, concealment, maladministration, 
malice, and fraud were charged, and the 
statement was made that heavy loss 
would be incurred if the praperties were 
‘left in her possession—subject to waste 
by her. The appointment of a receiver 
upon the estate was prayed for, 
and an injunction was asked restraining 
the widow from doing any act injurious to 
the plaintiff’s reversionary ‘interest. The 
third prayer of the plaint was for “grant- 
ing such further relief as to the Court 
may seem fit and proper,” 


` It may be at once said that, of the 
serious charges made, none were held to 
be well founded in fact: and no reason 
was found by the Courts below either for 
the appointment of ‘a receiver or the 
granting of an injunction, By the decree 
.of the Subordinate Judge, however, of 
date the 28th October 1907, the following 


order was made, namely, “that plaintiff is ` 


declared to be the next reversionary heir 
of -the deceased Ramaiyar after the life. 
time of defendants Nos. 1 and 2” (his 
widow and mother). This was done under 
the third prayer just referred to. For the 
reasons above set forth it is plain that 
such a declaration is unavailing as well as 
premature. lt appears to have arisen on 
account of a dispute as to whether the 
plaintiff’s relationship to the deceased had 
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been made ont, and the Courts below 
may have been misled by the circumstance 
of that dispute into permitting the ques- 
tion of a declaration to enter the decree. 
The form of the declaration was that the 
plaintiff was “the next reversionary heir.” 

In their Lordships’ opinion the plaintiff- 


respondent was not entitled to such a 
declaration. Had waste of, or danger to, 
the estate been established, the title of 


the plaintiff to bring those matters before 
the Court in his representative capacity as 
a possible reversionary heir would have 


-been allowed. and a decree following upon 


the finding of fact of such waste or danger 
would have followed. But the whole. of 
that part of the case has failed. And in 
their Lordships’ opinion the case must 
accordingly be treated as if the suit had 
been directed simpliciter to a declaration 
of the plaintiff’s individual right. In the 
view of the Board it is not legitimate to 
give a plaintiff, under cover of a request 
for “further relief,” after all the substantial 
heads of a claim have failed, greater 
right to obtain a declaration than he would 
have had if such a declaration had been 
asked directly and unaccompanied by other 
and unfounded claims. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
that the suit should be dismissed, and 
that the respondent do pay the costs before 
the Board and in the Courts below. 

Appeal allowed, 

Solicitor for the Appellant: Mr, Douglas 
Grant. i p 

Solicitors for the Respondent: Messrs, 
Chapman, Walker and Shephard, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Cryin AppEat No 7 or 1914, 
July 19, 1916. 
Present: —Mr. Kanhaiya Lal, A. J. O., and 
Mr. Kendall, A. J. ©. 
Babu RAM SAHAY—Derenpant No, 1— 
APPELLANT 
5 VETSUB 
JAGDAMBA SINGH—Puiawnirr, 
JIT BAHADUR SINGH AND ANOTHER—- 


DEFENDANTS—RESPONDENTS 
Oudh Laws Act (XVIII of 1878), s. 10—Pre-emption 
— Mortgage —Foreclosure—Decree for pre-emption 
obtained by one co-sharer without impleading others 
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equally entitled, effect of— Transfer of pre-empted pro- 
perty by decree-holder during pendency of appeal, 
effect of —Bona fides—Suit carried on by money supplied 
by third person, whether liable to dismissal. 

A suit for pre-emption is not liable to dismissal 
merely because it is carried on with money supplied 
by a third person, it being open to the pre-emptor 
to sell his interest in the property obtained by 
Sek a and pay the money to the vendee. [p. 166, 
col. 

Bindeshuri Singh v. Pandit Balraj Sahai, 10 O. O. 
49; Ram Sahai v. Gaya, TA. 107; A. W. N. (1884) 224; 
47nd Dec. (x. s.) 305, referred to. 

Maharani v. Ram Adhar, 13 Ind. 
distinguished. 

After a decree for pre-emption has been passed and 
payment made in pursuance of it, the right to pre- 
emption fructifies into a title to the property forming 
the subject of the claim, though that title may be 
subject to the result of an appeal which may be filed 
in the case by an unsuccossful party. [p. 166, col. 1.] 

Onkar Singh v, Bhagwan Dat Singh, 25 Ind. Cas. 
694; 17 O. C. 242, Amir Husan v. Musammat Surdar 
Begum, 3 Ind. Cas, 646; 12 O. C. 229, referred to. 

On foreclosure of certain property, one of 
several persons equally entitled to pre-empt the 
property obtained a decree for pre-emption in a 
suit to which others who were also equally entitled to 
pre-empt were not made parties. Subsoquently one 
of these others brought a suit for pre-emption 
against the person who had obtained the previous 
decree for pre-emption without impleading the 
person who had obtained the original decree for 
foreclosure. His claim for pre-emption was decreed, 
. but the unsuccessful party filed an appeal against 
it and during the pendency of the appeal the decrec- 
holder transferred the property acquired by pre- 
emption to a third person, who was joined as a 
respondent: s 

Held, that the first decree for pre-emption furnished 
a cause of action to persons equally entitled along 
with the decree-holder, inasmuch as the latter 
“obtained the property by pre-emption to tho exclusion 
of others who had an equal right to pre-ompt the 
same. [p. 165, col. 1.] 

Held, further, that the omission to implead the 
person who had obtained the decree for foreclosure, 
in the subsequent suit for pre-emption, was not a 
fatal defect. [p. 165, col. 1.] 

Ram Sarup V. Bital Prasad, 26 A. 5419; 1 A. L, J. 278; 
Bindeshuri 278; Singh v, Pandit Balraj Sahai, 10 0. C. 
49, referred to. 


_ Appeal against the decree of the Sub-Judge, 
Unao, dated the 16th December 19138, 
Mr. Mumtaz Husian, for the Appellant. 
Mr. Haidar Husain, for Respondent No. i. 
Pandit Gokaran Nath Misra and Syed 
Zahur Ahmad, for Respondent No. 3. 
JCUDGMENT.—This appeal arises out of 
a suit for.pre-emption in respect of property 
obtained by Janki Pershad by virtue ofa 
decree for foreclosure. lt appears that 
Girdhari Lal and Sital Singh owned a share 
ina certain mahal, which they mortgaged 
in favour of Janki Pershad. Janki Pershad 
obtained a formal decree for foreclosure in 


Cas. 508, 
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respect of that share on the 13th July 1907, 
and got possession of the property comprised 
in the decree. No notice was giveneby him 
to the plaintiff or to the other members of 
the village community entitled to pre-emp- 
tion under sectisn 10 of Act XVII of 1876. 
Ram Sabay was the first person to sue for 
pre-emption. He succeeded in obtaining a 
decree against Janki Pershad and obtained 
possession of the pre-empted property on 
depositing the mortgage money. Thereupon 
the present plaintiff Ujagar Singh turned up 
and filed a suit for pre-emption, impleading 
Ram Sahay as the sole defendant to his suit. 
Another person, who filed a similar suit for 
pre-emption in respect of the same property, 
was subsequently added as a co-defendant. 

It is not disputed that Ram Sahay, as well 
as the present plaintiff and the other person 
who filed a rival suitfor pre-emption, have 
an equal right of pre-emption. They are, in 
common with the mortgagors, members of 
the same village community. 


The learned Subordinate Judge accord- 
ingly directed lots to be drawn between 
them, with the result that Ujagar Singh 
has succeeded in getting the decree. The 
propriety of that decree is impugned by Ram 
Sahay. 


-Before the learned Officiating Jadicial 
Commissioner who referred this case to a 
Bench, it seems to have been contended that 
the cause of action fora suit for pre-emp- 
tion arising out of a decree final for fore- 
closure is exhausted after a decree for pre- - 
emption is obtained by any one of the persons 
entitled to pre-empt the property which is 
the subject of that decree, but that point is 
not now pressed. 


What is urged on behalf of the defendant- 
appellant is that the latter by enforcing his 
right of pre-emption has not given any cause 
of action to thé plaintiff, that the person 
whose decree for foreclosure gave rise to the 
plaintiff’s right of pre-emption wasa necessary 
party to the suit, and that the plaintiff has lost 
his pre-emptive right by reason of his having 
sold the property, which gave him that right, 
subsequent to the passing of the decree in his 
favour by the Court of first instance. It is 

‘also contended on the strength of a 
mortgage made by Ujagar Singh in favour 
of Ambika Pratap, son of Dwarka Pershad, 
since the passing of that decree, that Ujagar 
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Singh Yad not sued to enforce the pre- 
emptive right in his own interest for his own 
benefit. 


The omission of the plaintiff to implead 
Janki Pershad as a co-defendant to the suit 
cannot, however, prejudice his right to seek 
redress as against the person who is now 
holding the property, which forms the 
subject of his claim. By reason of the 
decree for pre-emption obtained by Ram 
Sahay, Janki Pershad has no longer any 
subsisting interest in that property, and, 
though the cause of action for pre-emption 
arose out of the decree for foreclosure obtain- 
ed by Janki Pershad, there is no relief which 
can now be granted against him. Order T, 
rule 3, of the Code of Civil Procedure declares 
that all persons can be joined ag deferdants 
against whom any right to relief in respect 
of or arising out of the cause of aztion is 
alleged to exist; and Order VII, rule 5, of the 
same Code requires that the plaint should 
show thatthe defendant is or claims to be 
interested in the subject-matter and is liable 
to be called upon to answer the plaintiff’s 
demand. In Ram Sarup v. Sital Prasad (1), 
which was followed by this Court in Binde- 
shutt Singh v. Pandit Balraj Sahat (2), it was 
accordingly held that the vendor was not an 
essential party to a suit for pre-emption, If 
norelisf could have been claimed as against 
Janki Pershad, his joinder would have served 
no useful purpose. The cause of action as 
against Rum Sahay consists in his having 
obtained the property by pre-emption to the 
exclusion of the plaintiff who had an equal 
right to pra-empt the same; and the mere 


fact that Janki Pershad has not been 
impleaded is not fatal to his suit. Order I, 
rule 9, of the Code of Civil Procedure, 


moreover, lays down that the non-joinder of 
necessary parties is not one of the grounds 
on which a suit can bə defeated, and the 
Court should decide the suit, dealing with 
the matter in controversy, so far as it concerns 
the rights and interest of the parties actually 
before it. 


Ujagar Singh died after obtaining the 
decree under appeal, and was succeeded by 
his son Jagdamba Bakhsh Singh who admits 


(1) 26 A. 549; 1 A. L. J. 278, 
(2) 10 0. €. 49, 
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that he sold tha property, by virtue of 
which his father claimed to baa member of 
the village community, to Ram Sahay on the 
llth November 19:5, He also admits that 
his father mortgaged the property obtained 
by pre-emption in favour of Ambika Partab 
in lien of Rs. 6,090 on the 31st December 
1913 and paid out of the consideration money 
the sum of Rs. 5,599, which was required 
to satisfy the decree for pre-emption, The 
mortgagee has been brought on the record 
during the pendency of this appeal. From 
the application made by Jagdamba Bakhsh 
Singh asking for permission to withdraw 
from the prosecution of his claim for pre- 
emption during the pendency of this appeal 
and the subsequent applications made by 
him, at one time retracting and at, another 
time confirming the same,itis evident that 
he bas been playing into the hands of one 
party or another, and it miy well be 
doubted how far he has been influenced by 
considerations of good faith inthe various 
transactions into which he is stated to have 
entered since his father’s death. The right 
of property which Ujagar Singh acquired by 
virtue of his decree for pre-emption, though 
subject to the result of an appeal which the 
unsuccessful party had a right to file, cannot, 
howaver, be prejudiced by any act of Ujagar 
Singh himself, or his son and heir, after the 
property was mortgaged by Ujagar Singh 
in favour of a third person, who has been 
brought on the record; and the Court cannot 
in such a case go outside the facts and 
circumstances, as they stood on the date on 
which the decree for pre-emption was passed, 
to ascertain whether the plaintiff's right to 
sue for pre-emption subsisted on the date 
of that decree. On behalf of the defendant 
reliance is placed on the decisionin Onkar 
Singh v, Bhagwan Dat Singh (3), but in that 
case the vendee was found to have held 
certain property to which he had a defeasible 
right onthe date on which the suit for 
pre-emption was filed, but to which his right 
had become absolute owing to the failure of 
the party interested to impugn ib with 
success by the time the claim for pre-emption 
came up for hearing before this Court on 
appeal. The right so perfected could be 
referred bac! in that case to a date anterior 


(3) 25 Ind. Cas, 694; 17 O. C. 242, 
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to the suit soas to defeat a claim for pre- 
emption. As pointed ountin Amir Hasan v. 
Musammat Sardar Begam (4), the plaintif 
pre-emptor is bound to showa valid title 
not only on the date of the suit but also on 
the date on which a decree is passed in his 
favour. When such a decree is passed and 
payment is made in pursuance of it, the right 
to pre-emption fructifies into a title to the 
property, forming the subject of the claim, 
though that title may be subject to the 
result of any appeal which may be filed in 
the case by the -unsuccessful party. The 
decision in Onkar Singh v. Bhagwan Dat 
Singh (3) cannot be taken to lay down that 
a person who has obtained a title by virtue 
of a decree for pre-emption can by his own 
subsequent act prejudice the position of one 
to whom he may have, wholly or in part, 
made a transfer based upon that title. The 
sale effected by Jagdamba Bakhsh Singh in 
favour of Ram Sahay of the property which 
gave Ujagar Singh aright to pre-emption, 
after Ujagar Singh had obtained his decree 
for pre-emption cannot, therefore, affect the 
propriety of that decree, even if such a sale 
be a bona fide one. 

There are no circumstances in this case to 
indicate that Ujagar Singh did not sue for 
pre-emption in his own interest. “The pro- 
perty in dispute has been found by the 
learned Subordinate Judge to be worth 
Rs. 8,000. Ujagar Singh sought to pre- 
empt that property on payment of a much 
smaller sum; and from the fact that he 
raised that amount after obtaining the 


decree by making a mortgage in favour of. 


Ambika Partab, there can be no necessary 
inference that he acted throughout to benefit 
the wonld-be-mortgagee. In Bindeshurt 
Singh.v. Pandit Balraj Sahai (2) it was held 
that a suit for pre-emption was not liable to 
dismissal merely because it was carried on 
with money supplied by a third person; and 
in Ram Sahai v. Gaya (5) it was laid down 
that if was open to the pre-emptor to sell his 
interest in the property obtained by pre- 
emption apd pay the money to the 
vendee. The decision in Maharani v. Ram 
Adhar (6) does not apply, because the 


.(4) 3 Ind. Cas, 546; 12 O. O. 229. 

(5) 7 A.107; A. W. N. (1884) 224; 4 Iud. Deo, 
(x. 8.) 305. 

(6) 13 Ind. Cas. 508, 
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circumstanes of that case were entirely 
different. There the pre-emptor wes found 
to bave parted with her own interest and to 
have had no possible personal object in pre- 
empting the share which was sold by her 
husband’s nephew. Here Ujagar Singh was 
acting in his own interest, and the mere fact 
that since his death his son has parted with 
some of the property left by him does not 
affect the bona fides of his suit. 

We see no reason, therefore, to interfere 
with the decree passed by the Court below 
and dismiss the appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Seconp Civin APPRAL No. 591 or 1912, . 

May 11, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
Lala HUKAM CHAND—Derenpayt— 
APPELLANT 
CeTSUus 

KADAR BUKSH AND OTHERS— PLAINTIFES 
——RESPONDENTS. 

Mo:tgage— Charge, deed of, construction of—Redemp- 
tion. 

A mortgagor borrowed a certain sam of money 
by way of further advance from his mortgagee and 
gave a bond for the loan in the following terms: 

“The above debt will be a charge against the pro- 
perty above mortgaged....... IfI fail to pay the whole 
or a part ofthe above debt, I will have to pay ib 
at the time of redeeming the above mortgage.” In 
a suit for redemption by the mortgagor: 

Held, that the deed constituted a mortgage of or 
at least a charge on the property and that the 
plaintiff could not redeem it without payment of 
the amount secured by the deed. [p. 168, col. 1.] 

Madho Misser v. Sidh Finaik Upadhya,14 O. 68%; - 
7 Ind. Dec. (N. s.) 456, distinguished. 

Balasubramania Nadar v. Sivaguru Asari, 11 Ind, 
Cas. 629; 21 M. L. J. 562, referred to. : 


Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 7th March 1912, varying that of the 
Subordinate Judge, 2nd class, Amritsar, 
dated the 15th November 1910, decreeing 
the claim on payment of Rs. 1,179-4-0. 


FACTS appear from the following extract 
from the order of the learned Divisional 
Jdudge;—~ 
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“Th$ plaintiff claimed to redeem certain 
land which he mortgaged to defendant for 
Rs 597° on 24th August 1886. The 
profits of the land were to be held against 
the in‘erest on the mortgage. Plaintiff, 


therefore, prayed to redeem on payment. 


of Rs, 597 only. 
The defendant claims that on 18th May, 


1888, the plaintiff executed a further 
mortpake: deed for Rs. 99 with interest at 
Rs, 2-20 per cent per mensem. And 


another for Rs. 30-2-0 on 25th July 1891. 
He also claims Rs. 100 for improvements, 
or in all Rs. 1,279-14-3, 

The lower Court has allowed the claim 
of defendant for all but Rs. 100 improve- 
ments, and given plaintiff a decree for 
redemption on payment of Rs. 1,179-4-0. 
The plaintiff has died and his sons now 
prosecute this appeal. 

Three points are urged in appeal: — 

1. That the bargain was harsh and 
unconscionable and the interest should be 
reduced if the second and third deeds are 
not disallowed. 

— 2 That repayment was made. 

8. That the second and third deeds 
were not mortgages at all but simple 
money bonds. That they cannot be con- 
sidered as mortgages at all, and they are 
now barred by time. 


Tt will be ‘convenient to take the last 
point first. * * * * * * The deed 
for Rs. $9, dated 18th May 1888, is 
worded as follows, so far as its material 
part goes: ‘Whereas I owe Bhola ,Nath 
Rs. 99 (and then follows detail of the 
consideration) and whereas my land and 
house are already mortgaged to Bhola 
Nath (details are then given), The above 
debt will be a charge against the property 
above mortgaged. Interest has been agreed 
to be paid for the above at Rs. 2-2-0 per 
cent. per mensem. I agree to pay the 
above debt with interest in Jeth Sambat 
1946 (1890). If T fail -to pay the whole 
or a part of the above debt I will have 
to pay it with interest at the time of 

` redeeming the above mortgages. If 1 were 
to ask for the redemption of the property 
mortgaged by the above mortgage-deeds on 
payment of the money due on them only, 
the mortgagee will be entitled to refuse 
redemption till he is paid this debt with 
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interest and then also the debt due on the 
mortgage-deeds. Any repayments will be en- 
dorsed hereon or they will not be recognised. 
I, therefore, execute this bond so that it 
may serye as an authority. Interest. will 
continue to be charged at the above rate 
till the debt is paid up.’ 

It will be noted that 


the expression 


_bond is expressly used. 


There was a very similar’case reported 
as Madho Misser y. Sidh Binatk Upadhya 
(1). And it was there held that such 
a contingent chargé on property was not 
a mortgage-deed within the purview of 
section 100 of the Transfer of Property 
Act. And I am of opinion that that 
decision must govern the present case, 
Payment was to be made in Jeth Sambat 
1946 otberwise it would have to. be made 
on redemption. Meaning the property.could 
not be redeemed until payment was made. 
J, therefore, hold that this deed. of.18th 
May 1888 was a bond and not. a morte 
gage-deed. The deed of 25th July, -1891 
is described as a mortgage- deed -and - is 
not seriously contested.” s 


The Hon’ble Pandit Shiv You R. B., 
and Messrs. Nihal Chand Mekra and Sewa 
Ram Singh, for the Appellant. 


JUDGMENT.— Plaintiff mortgagor sued 
to redeem the land in. suit by payment of 
Rs. 597 to the mortgagee in possession. 
The latter produced two other mortgage- 
deeds besides that recited by the. mort- 
gagor and the first Court decided that in. 
order tu redeem plaintiff had to pay 


Rs. a p. 

A597 0 0 

B 552 12 0 

V 30 2 0 

Total . 1,179 14 0 


The Divisional Judge in appeal held that 
the document B was not a mortgage but 
a mere bond. For this view he quoted 
Madho Misser v. Nidh Binaik Upadhya (1) and 
reduced the mortgage debt by Rs, 552-12-0, 


The mortgagee comes here in second 
appeal, which clearly must succeed. 


(1) 14 0, 687; 7 Ind. Deg. (x. s.) 456, 
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The principle on which Matho Misser v. 
Sidh Binatk Upadhya (1) was decided has been 
disapproved in Balasubramania Nadar v. 
Sivaguru Asari (2); further, that case and 
this are far from being parallel. 

_ In this case plaintiff is the mortgagor and 

even if the mortgagee had been unable to 
recover on document B, it does not follow 
that the mortgagor can recover possession 
without discharging the debt secured by that 
document. 

Asa fact, the document appears to be a 
mortgage or at least a charge, for it states 
in so many words that this debt shall be 
secured on the land, and that the earlier 
mortgage shall be irredeemable except 
upon discharge of the debt secured by the 
document. 

Plaintiff, therefore, cannot redeem except 
on payment of this charge also. 

We are not addressed on the points of 
repayment and unconscionability of the 
bargain, nor are we impressed by them. 

We accept’ the appeal and restore the 
decree of the first Court with costs through- 
out to defendant. 


Appeal accepted, 
(2) 11 Ind, Cas. 629; 21 M. L. J. 662, 





; MADRAS HIGH COURT. 
LETTERS Patent Appeat No, 290 or 1914. 
July 17, 1916. 

Present:—-Mr. Abdur Rahim, Officiating Chief 
Justice, Mr. Justice Seshagiri Aiyar 
and Mr, Justice Phillips. 

KOTA BALABHADRA PATRO—Derenp- 
ant No, 2— APPELLANT 
versus 
KHETRA DOSS AND 0THERS— PLAINTIFES— 


RESPONDENTS. 

Hindu Law—Joint family—Alienee from co-parcener, 
whether entitled to joint possession—His position and 
rights— Transfer of Property Act (IV of 1852), s. 44, if 
applicable to cases under Hindu Law. 

The alionee from a co-parcener in a joint Hindu 
family is not entitled to possession of the alienor’s 
share as a tenant-in-common. His only right is to 
obtain by partijion the share to which his alienor 
was entitled. [p. 169, col. 1.] 

Maharaja of Bobbili v, Venkataramangulu Naidu, 25 
Ind. Cas. 485; 39 M. 266; 10M. L. T. 183 ;27 M. L. J. 
409 and Nenjaya Mudali v. Shanmuga Mudali, 22 Ind, 
Cas. 557; 38 M. 684; 15 M. L. T. 186; (1914) M. W. N, 
356; 26 M. L. J. 576, followed, 

Suraj Bunsi Koer v. Sheo Persad Singh, 5 C. 148; 
6 I. A. 88; 4 Sar. P. O. J. 1; 3 Suth. P. C. J. 589; 40. 
L. R. 226; 2Shome L, R, 242; 2 Ind, Dec. (N. 8.) 
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705 and Hardi Narain Sahu v. Ruder Perkash Misser 
10 C. 626; 11 I. A. 26; 8 Ind. Jur. 211; 4 Sar. P. O. J. 
510; 5 Ind. Dee. (xN. s.) 420, referred to. 

Section 44 of the Transfer of Property Act does nob 
override the Hindu Law in a case governed by that 
law. [p. 169, col. 2.) 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of 
Mr. Justice Napier, reported as 25 Ind. . 
Cas. 401, in Second Appeal No. 2213 of 
1912, preferred against the decree of the 
District Court of Ganjam, in Appeal Suit 
No. 3 of 1911 (Original Suit No. 9.6 of 
1909 on the file of the Court of the Dis- 
trict Munsif, Aska). 

FACTS of the case appear from the 
judgment. 

Mr T. Prakasam, for the Appellant.—-The 
only question is whether the alienee from a 
Hindu co-parcener zan have joint psssession 
with the other co-parceners. The authorities 
are uniform that he cannot. See Suraj Bunsi 
Keer v. Shen Persad Singh (1), Hardi Narain 
Sahu v. Ruder Perkash Misser \2), Ramkishore 
Kedarnath v. Jainarayan Ramrachpal (3), 
Iburamsa Rowthan v, Thirumalat Muthuveera 
Thiruvenkatasami Naick (4) and Nanjaya 
Mudali v. Shanmuga Mudali (5). 

Mr, P. Nagabhushanam, for the Respond- 
ents.— This Court kas held in a. series of 
decisions that an alienee of an undivided co- 
parcener is a tenant-in-common with the 
other cn-parceners. See Subba Row v. 
Anathanarayana Iyar (6), iburamsa 
Rowthan v. Thirumalat Muthuveera Thiru- 
venkatasami Narck (4) and Chinnu Pillai v. 
Kalimuthu Chetti (7). The decisions in 
Nanjaya Mudalé v. Shanmuga Mudali (5) and 
Maharaja of Bobbili v. Venkataramanjulu 
Naidu (8), no doubt, hold that an alienee has 

(1) 5 C. 14°; 6 I. A. 88; 4 Sar, P.O. J. 1; 3 Suth. P. 
C. J. 589: 40. L, R. 226; 2 Shome L.R. 242; 2 Ind, 
Dee. (x s.) 705. 

(2) 30 ©. 6:6 at p. 687; 111. A. 26; 8 Ind. Jur, 211; 
4 Sar. P. CO. J. 510; 5 Ind. Dec. (x. s.) 420. 

(3) 20 Ind. Cas. 95“: 40 C. 966; (1913) M. W. N. 
661, 15 Bom. L. R. 867; 14 M. L. T. 163; 17 C. W. N, 
1189; IR C. L J 237; 25 M. L. J, 512; 11 A. L.J, 885; 
10 N. L. R. 1; 40 I. A. 218 (P. C.). 

(4) 7 Ind. Cas. 5°€; 74 M. 269; 8 M. L. T. 269; 20 
M. L. J. 148 (19 0) M. W. N. 380. 

(5) 22 Ind Cas. 555; 38 M. 634: 15 M. L. T. 166; 
(1914y M. W. N. 3:6; 26 M. L. J. 576. 

(6) 14 Ind. Cas. 524; 73 M. L. J. 64 at p. 67; 11 M. 
L. T. 895. 

(7) 9 Ind. Cas. 596; £5 M. 47 (F. Bẹ; 21 M. L. J. 
246; 1911) 1M W. N. 234; 9 M. L. T. 889. 

(8) 25 Ind. Cas. 585; 39 M. 265; 16 M, L. T. 181; 27 
M. L, J. 409, 
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no interest in property but has only a rigbt 
to partition and that he is not a tenant-in- 
common, but they are opposed to earlier Full 
Bench rulings cf this Court. See Atyyegart 
Venkataramayya v. Atyyagari Ramayya (9) 
and Ohinnu Pillai v. Kalsumuths Chetti (7) 
which have all held that the alienee is ens 
titled to a definite vested interest in the pro- 
perty alienated. 


Such a right’to joint possession has been 
recognised in Bombay. See Patil Hari Premji 
y. Hakam Chand (10), 

Mr. Prakasam was not called upon to 
reply. 

JUDGMENT.—The question in this 
appeal is, whether an alienee of a co-parcener 
ina joint Hindu family is entitled to posses-. 
sion of the alienor’s share as a tenant-in- 
common, There can be no doubt that, so 
far at least as this Presidency is concerned, 
he has no such right. It has been 
ruled ina series of decisions that his only 
right is to obtain, by a suit for partition, the 
share to which his alienor was entitled. He 
is allowed to stand in the shoes of the co- 
parcener whose rights he has acquired and 
thus the equities are worked out between 
the parties. The point is covered by recent 
decisions of this Court. In Maharaja of 
Bobbili v. Venkatramanjulu Naidu (8) it 
was ruled by Wallis, ©. J, and Kumara- 
swami Sastri, J., that a purchaser of the un- 
divided share of a member of a joint 


Hindu family does not thereby become a . 


tenant-in-commen with the other members, 
Sankaran Nair and Bakewell, JJ, in Nanjaya 
Mudali v, Shanmuga Mudali (5) also laid 
down the law to the same effect after careful 
review of the Privy Council decisions bearing 
on the subject. The Judicial Committee’s 
rulings in Suraj Bunst Koer v. Sheo Persad 
Singh (1) and Hardi Narain Sahu v. Ruder 
Perkash Misser (2) clearly bear out this 
view of the Hindu Law. The learned Vakil 
for the respondents has referred to some 
rulings of the Bombay High Court, bat it 
is not necessary to consider them here, as 
there has been a uniform course of decisions 
in this Presidency laying down that an 
alienee from a Hindu co-parcener does not 


(9) 25 M. 690. 
(10) 10 B. 368 at p. 366; 5 Ind. Dec, x. s.) 630. 
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thereby acquire the rights of a ienant-in- 
common, such as to possession and to mesne 
profits. Reliance was also placed on section 
44 of tke Transfer of Property Act, but 
the zule enunciated there does not over- 
ride the Hindu Law ina case governed by 
that law 

The result will be the decree of the 
District Judge will be set aside and there 
will be a decree declaring that the plaint- 
iffs haye a valid mortgage right to the 
extent of the share of the third defendant 
ard that they ate entitled to enforce the 
same by a suit for partition The respond- 
ents will yay. iLe costs in this Court as 
well as in the District Court 


Appeal allowed; Decree modified. 
VR P . 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Civi, Revision No, 92 or 1916. 
August 8, 1916. 
Fresent:=Mr. Stuart, J. O. 
RAMPHAL— PLAINTIFF— APPLICANT 
versus 
MUTHRA AND o1ners— Derenpants— 
Opposite Party. 

Provincial Small Cause Courts Act (IX of 1887) 
—Jurisdiction—Suit by successful objector as regards 
property attached and then released but not restored— 
Costs. 

Where a successful objector to the attachment of 
crops placed in charge of a person sues for damages 
on the ground that the crops have not heen restored 
to him, the suit dces not lieon the small causes, but 
on the regular, ride. [p. 170, col. 1.] 

Lishan.bar Nath v. Gaddar, 9 Iud. Cas. 817, 
8 A. I. J. 92; 83 A. 606, followed. 

Where, on a regular Court returning the plaint 
to the Small Cause Court, tle 
plaint is so presented, but the latter Court dismisses 
ube suit on tho ground that it is not cognizable by it, 
it ought not to order the'plaintifi to pay costs. [p. 
170, col. 1.] 


Application against the order of the 
Subrrdinate Judge, Gonda, exercising Small 
Cause Ccurt pe wers, dated 7th June 1916. 


Baku Surendra Nath Roy, for the Ap- 
plicant. 


Mr. Har Narain Das, for 
Party. 


the Oppesite 
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‘JUDGMENT.—Muthra held a decree 
against Musammat Koela. In executi`n of 
that.. decree he- attached certain crops. 
. Ramphal and Bhagwat objected that the 
crops belonged. to them. The crops were 
placed, in charge of Ramraj. The Court 
allowed the objection of Ramphal 
Bhagwat and directed that Ramraj should 
restore the crops. Ramraj is alleged not 
to have restored the crops. Ramphal then 
sued Muthra and Ramraj for damages, alleg- 
ing that.the two latter were in collusion. 
He joined Bhagwat as 
Bhagwat refused to join as a plaintiff. 
The question is whether his suit is or is 
not triable by a Small Cause Court under 
the, provisions of Act IX of 1687. I find an 
almost exactly similar case which was decided 
by a Bench of the Allahabad High 
Court in Bishambar Nath v. Gaddar (1), 
There certain crops were attached. The 
plaintiff filed an objection against the 
attachment. The -objestion was allowed 
and the attachment was removed. While 
thêl property was under attachment the 
attached crops disappeared. It was sub- 
sequently -found that the shahna had stolen 
them. Here the skahna has refused to 
give them up and they seem to have 
disappeared. The Allahabad High Court 
held that such a suit was not cognizable 
by the Court of Small Causes under the 
provisions of Article 35 (j) of the Second 
Schedule, Act IX of 1887, as amended by 
Act VI of 1914. With that view I agree. 
J, therefore, uphold the order of the 
Subordinate Judge. 

I have, however, to note that, in my 
opinion, the plaintiff should not have been 
made to pay costs. He first instituted 
the suit as a regular suit. The Mansif 
returned the plaint to him holding that 
the suit was triable by a Small Cause 
Court. He went to the Small Cause 
Court, which dismissed his suit on the 
ground that it was not cognizable by the 
Small Cause Court. The error appears to 
have been not his error but the error of 
the Munsif. In these circumstances I 
modify the order to this-extent that the 
parties bear their own costs throughout, 


Application rejected. 
(1) 9 Ind, Cas. 317; 8 A. I. J. 92; 33 A, 306. 


INDIAN CASES. 


and . 


a defendant as 


[1917 


e 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civin Apesan No. 194 or 1914. 
March 24, 1916. 
Present:—Mr. Lindsay, J. C., and 
Mr. Stuart, A. J. C. 

RAJ BAHADUR SINGH—PLAINTIFE— 
APPELLANT 
VOErsus 


CHANDRAPAL AND oraers——DsrenpaNnts—- 


ResPonvEnts. 

Oudh Laws Act (XVIII of 1876), s. 9~-Pre-emption 
in Oudh—Pre-emptors, rival, rights of, determination 
of. 

The general principles laid down by the Allahabad 
High Court regarding the law of pre-emption, which 
prevails in the province of Agra, cannot be applied 
so as to affect the scope of the Oudh Laws Act which 
regulates the law of pre-emption -in Oudh. [p. 171, 
col. 2; p. 172, col. 1.) ' 

Where rival pre-emptors, having the right to pre- 
empt, claim the same property in exercise of such 
right, the right-to acquire the property must, under 
section 9 of the Oudh Laws Act, be docided by lot. 
[p. 171, col. 2.] À 

Sheo Charan Singh v. Bhikai, 11 Ind. Cas. 532; 14 
O. C. 156, dissented from. 

Wali-ul-Hak v. Mohammad Ghani-ul-Hak, 8 O. C0. 
830; Mahabir Prasad v. Ram Jiwan Lal, 8 Ind. Cas. 
272; 13 O. ©. 260; Sheoratan Singh v UjagarSingh, 
16 Ind. Cas. 800; 15 O. C. 389, referred to. 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 28th February 
1914, upholding that of the Munsif, 
Fyzabad, dated the Sth September 1913, 

ORDER OF REFERENCE, 

Laxpsay, J. C.—(November, 22, 1915.) — 

This is a second appeal in a pre-emp- 


‘tion suit the facts of which are somewhat 


peculiar. The plaintiff is Raj Bahadur 
Singh and the second defendant Chhedi Singh 
is his cousin, Each of these parties owned 
an S-anna share in the village in which 
the property in dispute is situated. On 
the 7th of January 19'3, Chhedi Singh 
sold a 4-anna out of his 8-anna share to the 
first defendant Udit Misra, who is admittedly 
a stranger to the village On the frst of 
March 1913, Udit Misra re-conveyed this 
property by a sale-deed to Chhedi Singh. 
The present suit was broughton the 26th 
of May 1913 by Raj Bahadur Singh to enforce 
pre-emption in respect not of the first but of 
the second sale. The Courts below found 
that Raj Bahadur Singh was not entitled to 
claim pre-emption, the reasoning being that 
as the property has now reverted to Chhedi 
Singh who is admiftedly a co-sharer in the 
yillage, the plaintiff has really no cause of 


AN 
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action fora suit to pre-empt. The Courts 
have relied mainly upon a decision of Mr. 
Piggott reported as Sheo Charan Singh v. 
Bhikat(1), The facts of that case were not in 
all respects the same as those of the case 
now-before me, for in that case it was pre- 
emption of the first sale which was sought. 
However, certain observations in this judg- 
ment have been relied upon by the Courts 
` below in support of their opinion that the 
plaintiff Raj Bahadur Singh cannot claim 
pre-emption. Iam not satisfied that the de- 
cision of Mr. Piggott just referred to applies 
to the present case, and in any event I 
am unable to reconcile his ruling with 
what has been laid down in two Bench 
decisions of this Court reported as Pali- 
ul-Hak v. Mohammad Ghant-ul-Hak (2) 
and Mahabir Prasad v, Ram Jiwan Lal (3) 
respectively. lt appears to me that both of 
these latter cases lay down the proposition 
that- in a case like the present where the 


plaintiff has aw equal right of pre-emption 


with the purchaser, a suit will lie in which 
the . plaintiff is entitled to ask that bis 
right to pre-empt should be determined 
by lot. There can be no doubt that Raj 
Bahadur, the second defendant, bas an 
equal right of pre-emption and according to 
the Bench rulings the fact that Chhedi 
Singh had actually bought the property 
does not affect the right of the plaintiff 
to ask-for pre-emption. In view of what 
I consider the divergence of opinion in the 
rulings which I have just mentioned, I 
think it prsper.to refer this case for 
decision to a-Bench. I order accordingly. 

. JUDGMENT.—The facts of this case are 
set out in the order by- which the appeal 
has been referred toa Bench for disposal, 
but they may be ‘ecapitulated shortly in 
order to make this judgment complete. 

One Chhedi Singh owned an eight anna 
share in the village in. which the property in 
dispute is situated: His cousin Raj Bahadur 
Singh owns a similar share in the same 
village. Onthe 7th January 1913, Chhedi 
Singh sold one-half of his share to Udit 
Misra, a stranger to the village. The 
latter re conveyed the half share to Chhedi 
Singh on the Ist of March 19:3. Raj 
Bahadur has now sued to preempt this 

(1) 11 Ind Cas. 532; 140. 0.156 at p. 157. 

(2) 3 O. 0. 380. 4 

(3) 8 Ind. Cas. 272; 13 0. 0, 260 
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latter sale and the question is whether he 
can maintain the suit. 

Both Courts below have decided that he 
cannot and have relied upon certain obserya-. 
tions of Mr. Piggott’s in a judgment report- 
ed as Sheo Charan Singh v. Bhikat (1). 

The pariicular passages referred to by 
the learned District Judge are the follow- 
ing:— 

“The object of the law of pre-emption is 
to prevent the introduction of strangers 
into the co-parcenary body: that object is 
equally attained when transfers are pre- 
‘vented by the fear of a claim for pre~ 
emption as when such claim is success- 
fully enf.reed after a completed transfer 
[Sheo Charan Singh v, Bhikai (1) ]. 

“It (¢. e., the right of pre-emption) is not 
a right to acquire property, but a right in 
certain particular cases to acquire immove- 
able property in preference to other persons.” 
(Cf. page 158*). And so it has been held, 
in the case we are now considering that. 
because Chhedi Singh is as much a cos, 
sharer in the village as the plaintiff Raj 
Bahadur Singh, the latter has no case for 
pre-emption because his right to acquire 
is no higher than that of Chhedi Singh’s. 
As has been pointed out in the order of 
reference, .Mr. Piggott’s view of the 


law is not in harmony with what has 
been laid down in varidus decisions of 
this Court. It-was held in Walt.ul Hak v. 


Mchammad Ghani-ul Hak (2) by a Bench 
of this Court that where two or. more 
persons have an equal right of pre-emption 
and property is sold to one of them;.the 
other or others could ask the Court to: 
have the question as to who is entitled 
to buy the property decided by lot. The 
same view was taken in another Bench 
ruling reported as Mahabir Prasad v. Ram 
Jiwan Lal (8) and again in a later ruling 
of a Bench reported as Sheoratan Singh 
v. Ujagar Singh (4). In this latter case the 
Court was asked to overrule the decision 
in Walt-ul-Hak v. Mohammad Ghani ul- 
Hak 2) and refused to do s9, 

We are unable to agree with Mr. Piggott 
that any general prinziples laid down by 
the Allahabad High Court regarding the 
law of pre-emption which obtains in the 

(4) 16 Ind Cas. 800; 15 0. C. 389. 
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Province of Agra, can ke applied so as 
to affect the scope of the Statute which 
regulates tbe law of pre-emption in Oudh 
(Chapter -I{ of tbe Oudh Laws Act): and 
whatever the object of the Jaw of pre- 
emption generally may be ecnceived to be, 
we have to take the language of the Statute 
as we find it and to give full effect to it. 

According to the interpretation which has 
been accepted in the Bench rulings quoted 
above, the plaintiff-appellant in the present 
ease has a right to come to Court and to 
ask that as between him and the re- 
spondent Chhedi Singh the right to acquire 
the property conveyed by the sale-deed of 
the Ist March 1913 should be decided by lot. 
We order, therefore, that the case be sent 
back to the lower Appellate Court with a 
direction that Raj Bahadur Singh and 
Chhedi Singh be summoned and ordered to 
draw lots in the presencs of the Court. The 
result of the drawing will be reported as 
soon as possible to this Court so as to enable 
us to pronounce the final order in the case. 

Case sent back. 
OUDH JUDICIAL COMMISSIONER’S 

COURT, 
Sscorp Crvit Appgat No. 437 or 1910. 
. ` April 6, 1911. 
Present: —Mr. Chamier, J. O. 
CHHATARPAL SINGH AND OTHERS— 
DEFENDANTS— APPELLANTS 


` versus 
KUSHAR SINGH—Ptaintirr— 
RESPONDENT. 


Preemption, suit for, on basis of being co-sharer— 
Possession——Proof-——Re-purchase by 
defeats third person's right of pre-emption. 

Possession may be sufficient title as against a 
trespasser, but something more than possession 
recently acquired must be shown as a basis for a 
claim to pre-empt as a co-sharer, 

A person who sells property in respect of which 
another has a right of pre-emption, cannot defeat 
that other's claim to pre-empt by re-purchasing the 
property before the suit for pre-emption is brought. 


Appeal against the decree of the Sub- 
Judge, Unao, dated the 12th July 1910, 
confirming that of the Munsif, South 
Unao, dated the 1lth May 1910. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption brought by the 
respondent against the appellants ard six 
persons not parties to this appeal, who 
foreclosed a mortgage made in their 
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favour by the grandfather of the appellənts. 
The decree absolute for foreclosure is 
dated December 15th, 1903. The suit 
was resisted by the appellants on various 
grounds of which one only need now be 
mentioned, namely, that the appellant’s 
father re-purchased part of the property 
in June 1907, i. e, 2 years before this 
snit was brought and thatas to that part, 
at all events, the suit should be dismissed. 
lt is now conceded that under the rulings 
of this Court the respondent as the owner 
of a plot of grove land was a co-sharer 
of the persons against whom the decree ` 
for foreclosure was passed. An attempt 
was made to show that at the date of the 
re-purckose of June 1907 the appellant’s 
father also was a co-sharer, but all that 
was proved was that he had obtained 
mutation of names in 1905 in respect of 
2 bighis 7 biswas 10 biswansts in the village. 
Possession may be sufficient title as against 
a trespasser, but something more than 
possession recently acquired must be shown 
as a basis for a claim to pre-empt as a 
co-sharer. It must be taken then that 
Badri was not a co-sharer at the date of 
the repurchase, and the only question is 
a person who sells property in 
respect of which another has a right of © 
pre emption can defeat that other’s claim 
to pre-empt by re-purchasing the property 
before the suit for pre-emption is broaght. 
On principle it would seem that he cannot 
do so, and it bas been sn held in the 
Punjab in the case mentioned by the lower 
Appellate Court. I agree with the view 
express>d in that case. The appeal is 
dismissed with costs. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Civit Revision No. 45 or 1916. 
June 23, 1916. 
Present:—Mr. Justice Walsh and 
Mr, Justice Sundar Lal, 
MANSA PURI, minor, THROUGH BHOPAL 
——APPELLANT——A PPLICANT 
i : _ versus 
HARBHAGAT.PURI akas SHANKAR 


PU RI— Opposite PaRTY— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O. XXXII, 
r, 5 (e)—dApplication for leave to sue as pauper — 
Discretion of Court—“Agreement” and “proposed suit,” 
meaning of, 5 


r 


Voi. XXXVI] 
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An application for leave to sue as a pauper is within 
the discretion of the Court to grant or reject. 

An agreement, in order to bar an application under 
Order®X XXIIT, rule 6 (e), must be one with refer- 
ence to the subject-matter of the proposed suit, and 
the word “proposed” indicates that ıt must have 
reference to the suit which has been institueed and 
that the agreement referied to must be a champertous 
agreement. A 


Civil revision against the order of the 
Subordinato Judge, Agra; dated the 2nd 
February 1916. 


FACTS material for the purpose of this 
report are as follows:—— 


_ One Harbhagat Puri presentéd an applica- 
tion to sue as a pauper for the possession of 
certain property on 26th June 1915. He 
was opposed by Mansa Puri the defendant, on 
the ground that the applicant having execut- 
ed a simple mortgage-deed hypothecating the 
property in “sait on, 25th March 1906 in 
favour of one Panna Lal was debarred from 
suingasa pauper under the provisions of Order 
XXXIII, rule 5 :e), of the Civil Procedure 
Code.The Subcrdinate Judge of Agra decided 
against this contention of the defendant and 
allowed the plaintiff to sue as a pauper. The 
defendant came to the High Ccurt in revision, 


Mr. Narayan Parshad Asthana, for the 
Applicant—The wording of the rule 
is clear and if there is any agreement 
with reference to the subject-matter of the 
suit the Court shall reject the application. 

[Warss, J.—You forget the importance of 
the word proposed. It means any cham- 
pertous agreement. |. 


Mr, Iqbal Ahmad for Mr. 8. K. Dur, for 
the Respondent.-The mortguge-deed is dated 
25th March 1906 The suit has been brought 
nearly ten years after. 

Mr. Narayan Parshad read the mortgage- 
deed and submitted that the deed was execut- 
ed to file a suit regarding this property then 
in possession of the Police and the property 
had now come to applicant. That suit had 
been dismissed and now this suit was brought. 

Mr, Iqbal Ahmad for Mr. S. K. Dar, not 
called upon. 

JUDGMENT.~—This is an application for 
revision of an order passed by the Court 
below granting leaveto the plaintiff to sue 
as a pauper. The ground upon which the 
application was made is that the respondent 
had executed an agreement in favour of a 
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third party giving bim an interest in the 
subject-matter of the suit, and that the appli- 
cation, therefore, should not have been grant- 
ed. It appears that in 1908 the applicant 
mortgaged his property for the purpose of 
instituting a suit. Weare informed that a 
suit was filed but it was dismissed. There 
is no gronnd for revision of this order. The 
Court below had discretion to grant the appli- 
cation ar not, and it is not possible to say 
that the Court below acted illegally and 
with material irregularity in granting the 
application. It has been suggested that the 
said mortgage precluded the plaintiff from 
maintaining his application. Under the 
law ib is au agreement with reference to the 
subject-matter of the proposed suit that 
bars the application. The word “proposed” 
indicates that it must bave reference to the 
suit which has now been instituted and that 
the agreement referred to is a champertous 
agreement. The decision of the Court below 
upon this point is correct. We dismiss the 


-application with costs. . 


Application dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Orvit AppeaL No, 55 or 1915. 
April 28, 1916. 
Present:—Mr. Stuart, A. J. O. 
SHAMBHU DAT—Dzrenpartr No, 1— 
APPELLANT 
versus 
JAGANNATH—Ptarstiss, UMRAO AND 


OTHERS— DEFENDANTS— RESPONDENTS, 

Pre-emption — Price of property, decision as to—Market 
value—Income of property—Court, position of —Pre- 
sumption Bad faith. 

A Court has a perfect right to decide on the 
facts whether property has been genuinely sold 
for a fancy price which has been paid to and 
onjoyed by tho vendor, or whether the sale-price 
has been fixed fictitiously in order to defeat claims 
for pre-emption and has not been actually enjoyed 
by the vendor. [p. 174, col. 1.] 

A Court hasa right under the provisions of section 
12, Act XVIIT of 1876, to decide that the price 
was not fixed in good faith and to determine the 
amount to be paid “in the suit for pre-emption upon 
the market value, [pa 174 cols 1.7 


13, Act XVIII of 1876, to 


‘appeal 
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But in the absences of actual evidence to show 


that the price was fixed in bad faith, no legal pre- 


sumption to that effect can arise from the fact that 
tha price paid by the vendee, as well as even that 
offered by the pre-emptor, are, in view of the record- 
ed income of the property, such as no reasonable 
man actuated by business principles would offer. [p. 
175, col, 1.] 

Sheo Din v Bajrang Bakhsh, Select Cases 295 and 


-Mukta Pershad v. Sheo Mangal, 10, C. 227, referred to, 


Appeal from the desree of the District 
Judge, Gonda, dated the 9th November 
1914, upholding the order of the Sab- 
ordinate Judge, Gonda, dated the 29th July 
1914. 


Babu Aditya Prasad;for the Appellant. 
Baba Ram Chandra, for the Respondents. 


JUDGMENT.—The property in question 


was sold for a consideration of Rs, 2,500, 
of which Rs. 1,700 were paid in the 
presence of the Sub-Registrar and 


Rs. 800 were left with the vendee for pay- 
ment to the prior mortgagee. The Courts 
below have found on the evidence of the 
patwart and the evidence afforded by the 
entries in certain sale-deeds that the market- 
value of the property was considerably 
less. The patwar has asserted that the 
profits of the property amount only to 
Rs. 20.9-4a year. A Court has a perfect 
right. to decide on the facts, whether 
property has been genuinely sold for 
a fancy price which has been paid 
to and enjoyed by the vendor, or 
whether the sale price has been fixed feti- 
tiously in order .to defeat claims for 
pre-emption and has not been actually 
enjoyed by the vendor. In the first 
case -the principles enunciated in Sheo Din 
v. Bajrang Bakhsh (1) have application. 
In the latter case the principles eninciat- 
ed in Mukta Pershud v. Sheo Mangal (2) 
have application, and the Court has 
a right under the provisions of section 
decide that 
good faith 
be paid in 


the price was not fixed < in 
and-to determine the amount to 
the suit for pre-emption upon the market 
value. If the decision of the Courts below 
is a decision based upon actual evidence this 
must fail, for if the Courts 
below on evidence had decided that the 


(1) Select Cases 208, 
(2) 10,0. 227. 
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price was fixed in bad faith there would 
be nothing more to be said. I find, 
however, that the Courts below. have 


this decision upon any- 
thing ir the nature of evidence. There is 
no evidence to show that the price was 
fixed in bad faith. The evidence afforded by 
the entries in the sale-deeds is worth 
nothing. There is - nothing to show 
the circumstances in which those trans- 
fers were made and the mere recitals are of 
There remains the fact 
that the profits of property transferred. are 
only Rs. 20-9-4 Thus it would appear that 
the vendee is purchasing the property at 125 
years’ purchase on the recorded income. 
This on the face of it would appear to show 
either that the price isa fancy price, or, as 
is more probable, that the income of the 
property is grossly undervalued. The latter 
alternative is supported by the fact that the 
pre-emptor himself offers Rs. 1,248, that-is 
tosay, more than 60 years’ purchase on the 
recorded income. No man actuated ` by 
reasonable business principles would offer 60 
year’s purchase for property, for is standa to 
reason that he would be mach batter off if:he 
invested his money in Government securities, 


not arrived at 


and when we find that a man does offer 60 
years’ purchase or more upon the 
recorded income, it can only be concluded 


that the transaction does not mean. what it 
appears to mean on the surface, and either 
that the property has great possibilities of 
development or (what is more likely) that’ 
the income has been ,purposely misstated 
either to obtain a low assessment or for 
some other reason. ‘Thus we have ib that on 
the one side the purchaser is offering a price 
which no sensible man actuated by business 
principles would offer if the income iscorrectly 
recorded, and that, on the other hand, the pre- 
emptor is also offering a price, which though 
somewhat less than half of what the vendee 
has offered, is nevertheless a price considerably 
greater than what would be offered by 
any man actuated by business principles ‘if 
the income is correctly recorded. The only 
conclusion to be drawn is that’ the profits 
have been grossly understated, “and having 
drawn that conclusion the next conclusion 
follows that we do not know what the 
profits are. Tt is quite possible that the 
profits are so great that the price offered 
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by the vendee is not an unreasonable price 
at all, and in these circumstances there is 
no legal ground for assuming that the price 
has been fixed in bad faith. I need not touch 
on the other points raised in the appeal as 
they have been dropped in argument. 

In the result JI allow the appeal and 
direct that Jagannath obtain possession of 
the property if he pays Rs. 2,500 and the 
_costs of ail three Courts into Court on or 
before the 28th June 1916, less the amount 
which he has already paid into Court. 
Jagannath will pay his own costs throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Oivin REFERENCE UNDER SECTION 57 OF THE 

Sraup Act. 
June 14, 1916. 

Present:—Sir Lancelot Sanderson, Kt., 
Chief 'ustice, Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chaudhuri. 

In re LINOTYPE ann MACHINERY Co. 
AND WINDSOR PRESS. 

Stamp Act (II of 1899), Sch I, Art. 5, cl. (c) ~Hire- 
purchase contruct—Agreement to hire with option to 
purchase, stamp duty on, 

An agreement to hire machinery with an option 
on the partof the hirer to purchase is an agree- 
ment within the meaning of Article 5, clause (e) of 
Schedule I to the Stamp Act and is, therefore, liable 
to å stamp duty of eight-annas only. [p. 181, col. 1.] 

Reference, under section 57 of the Indian 
Stamp Act, by F. J. Monahan, Esq., Member 
of the Board of Revenue, Bengal, dated 18th 
April 1916. 

REFERENCE. 

On the “Sth Jane 1914 Linotype and 
Machinery, Ltd.,. of London and Calcutta 
and the Windsor Press of Caleutta execut- 
ed an instrument which is described as a 
hire-purchase agreement, whereby one 
duplex double-letter linotype machine was 
hired by the latter for 27 months upon terms 
and conditions set forth in the document. 
The principal conditions agreed to are 
that the hirers shall pay £135 on the 


“gale, it 


execution of the deed and thereafter £ 540 
by 27 equal monthly instalments, together 
with interest, and that upon payment of 
the full sum with the interest in the 
manner specified in the document, the 
hired machinery shall become the property 
of the hirers, but that until such payment 
is made the machinery shall continue to 
be on hire. 

2. This document was submitted to the 
Collector of Stamp Revenue, Calcutta, by 


. the Solicitors of Linotype and “Machinery, 


Ltd., for the purpose of having it duly 
stamped. The Collector of Stamp Revenue, 
Calcutta, bas raised the question whether 
a hire-purchase agreement is to be stamp- 
ed as an agreement or asa conveyance. 
The applicants proposed to stamp it as 
an agreement and urged that in England 
such a document is chargeable as an 
agreement under section 7 of the Finance 
Act, 1907. They contend that even if the 
agreement is taken to be a conditional 
comes under clause (a) of the 
exemptions mentioned in Article 5, Schedule 
I, of the Indian Stamp Act, 1899. They 
point out that there is no obligation that 
the machine should be purchased, and state 
that, in a number of cases, the machine 
is returned to the owners after “it has 
been hired for a certain period. The 
Collector points out that the provisions of 
section 7 of the English Act cannot be 
followed here, and that it is necessary to 
consider how such an instrument should 
be dealt with under the Indian Stamp 
Act, as there is no special provision for 
the stamping of a “hire-purchase” instru- 
ment in Schedule I thereof. He holds thatthe 
instrument comes within the term “convey- 
ance”, a3 defined in section 2 (10) of the 
Indian Stamp Act, and is liable to be stamped 
as such, 


3. The Legal Remembrancer, who was 
consulted, considers that there are good 
grounds for holding that the instrument 
under consideration comes within- the de- 
finition of conveyance and should be stamped 
in the manner suggested by the Collector. 
The Board concurs with the opinion of 
the Legal Remembranger, but considers 
that the question how a hire-purchase 
agreement should be stamped is of such 
importance as to render it necessary that 
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a reference should be made to the Hon’ble 
High Court for an authoritative decision 
under section 57 of the Act. 


4. Printed copies of the document in 
question, of the Collectors letter of the 
28th January i916 and of the Solicitor’s 
letter of the 6th January 1916, are sub- 
mitted herewith: 


No. 6 R. S., dated Calertta, the 28th Janu- 
ary 1916, 


From-—Rai J. M. Das Bahadur, Collector of 
Caloutta. 


To—-The Commissioner of the Presidency 
Division. 

Under the provisions of section 56 (2) 
of the Indian Stamp Act II of 1899, I 
have the honour to submit the accompany- 
ing instrument with a view to obtain a 
decision of the Chief Controlling Revenue 
Authority as to the correct amount of stamp 
duty whioh the same attracts. 


2. Tke document, on which no stamp 
duty was paid at the time of execution, 
was produced for validation under the 
Stamp Act on payment of annas 8 which 
was suggested by the applicants, ‘Messrs. 
Watkins and Co., as the proper duty levi- 
able thereon, The instrument, which is 
described as a hire-purchase contract, was 
entered into on the Sth June 19 4, between 
the Linotype and Machinery, Limited, of 
London and Calcutta, called the “Company” 
of the one part and the “Windsor Press,” 
of Caleutta, called the ‘“Hirers” of the other 
part. The parties agree to let and to hire 
a machine for a term of 27 months, npon 
terms and conditions set forth in the docu- 
ment -and for the purpose of the agreement 
the hired machinery is valued at £.75 or 
Rs. 10,125. It is agreed that the hirers 
shall pay the Company as kire the sum of 
£675 and interest by 27 equal monthly in- 
stalments and that upon payment of the 
full sum the said hiring shall cease and 
determine and the hired machine shall thence- 
forth be the property of the hirers. 


3. In their letter dated the 6th January 
1916, the applicants have given their reasons 
for holding that a duty of annas 8 only 
is payable on the instrument. They say 
that in England a hire-purchase agreement is 


chargeable as an agreement with a stamp 
duty of 6d. under section 7 of the Finance 
Act of 1907. They state that the , agree- 
ment is not a conditional sale and they 
contend that if it is taken to be a con- 
ditional sale, it must be held that it comes 
under clause (a) of the exemptions men- 
tioned in Article 5 of Schedule I to the 
Stamp Act. The principal question for con- 
sideration, they say. is whether the owner- 
ship of the machine is transferred from 
cne party to another. They express the 
opinion that the instrument in question 
falls short even of an agreement to convey, 
one party giving the other only an option 
to purchase the mazhinery at a certain 
price. It is’ said that there is no obligation 
on the other party to purchase the machine 
and that in @ number of cases the machine 
is returned to the owner after the same 
bas been hired for a certain period. 


4, The contention that under section 7 
of the English Finance Act of 1907 such 
an instrument is chargeable as an agreement 
with a stamp duty of the only 6d. does 
not seem to be correct, An extract of section 
7 is given below: 


“Paragraph 7. Any agreement for or re- 
lating to the supply of 
goods on hire, whereby 
the goods in consideration 
of periodical payments will or may become 
the property of the person to whom 
they are supplied, shall be charged with 
stamp duty as an agreement, or, if under seal 
{or in Scotland with a clause of registra- 
tion), as a deed, as the case requires, and 
the exemption numbered (3) under the 
heading ‘Agreement or any Memorandum 
of an Agreement’ in the First Schedule to 
the Stamp Act, 1891 (which exempts agree- 
ments for the sale of goods), shall not 
apply in the case of any such instrument.” ` 


Ib will bə seen that a hire-purchase 
agreement is chargeable as an agreement 
if under hard only and as a deed if under 
seal. The instrument in question is a 
dccument under seal and as such is liable 
to be charged as a deed. The- distinction 
between an instrument under seal and an 
instrument under. hand only is not recognized 
by the Indian Stamp Act. This is clear 
from the different definitions of the terms 


Stamping of hire- 
purchase agı cement. 
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“Executed” and “Execution” in the two Acts 
which are given in parallel columns below:— 


Definition in the Eng- 
lish Stamp Act. 
The expression “Exe- 
cuted” and “Exe- 
cation” with refer- 
ence to instruments 
not under seal mean 
Signed” and Signa- 

tare.” 


Definition in the 
Indian Stamp Act. 

Executed” and “Eix- 
ecution” used with 
reference to instru- 
ments mean “Sign- 
ed” and “Signa- 
ture.” 








A deed under seal being not distinguished. 


in the Indian Stamp Ast froma deed under 
hand only, the provisions of section 7 of 
the English Act cannot be followed here. 
It is necessary, therefore, to consider how 
such an instrument should be dealt with 
under the Indian Stamp Act. The nature 
of such an instrument is very clearly 
described in section 7 of the Financa 
Act quoted above. It isan “agreement for 
or relating to the supply of goods on hire 
whereby the goods in consideration of period- 
ical payments will or may become the property 
of the person to whom they are supplied.” 
There is clearly a transfer in such a trans- 
action within the meaning of section 5 of 
the Transfer of Property Act. The interest 
acquired by the transferee is of the nature 
of a contingent interest as defined in sec- 
tion 21 of the Transfer of Property Act. 
It seems that an instrument creating such 
a right comes within the scope of the term 
‘conveyance” which, as defined in section 2 
(10) of the Indian Stamp Act, includes not 
only a conveyance on saie, but every in- 
stroment by which property, whether move- 
able or immoveable, is transferred inter 
vivos and which is not otherwise specifically 
provided forin Schedule I. A “hire-pur- 
chase” agreement is not specifically provided 
for in Schedule I. A hiring agreement is 
so provided for, but a “hire-purchase” 
agreement is something more than a mere 
hiring agreement, It would seem, therefore, 
that the instrument in question is charge- 
able as a conveyance under the Indian 
Stamp Act. 

5. As regards the contention that if the 
instrument be treated as a conveyance, it 
should be exempted from stamp duty alto- 
getker under clause (a) of the exemptions 
under Article 5 of Schedule I to the Stamp 
Act, I beg to state that section 7 of the 


12 


English Finances Act specifically provides 
that the exemption is not applicable to a 
“hire-purchase” agreement. It does not 
appear that there is anything in the Indian 
Stamp Act favouring a contrary conclusion. 

6. It will be seen from the letter of the 
applicants referred to above that hire-pur- 
chase agreements are executed in large num- 
bers in this country. The question as to 
the proper stamp duty payable on such 
documents is, therefore, one of consider- 
able importan3s. In England it has been 
necessary to make special provision for such 
documents. It is desirable, therefore, that 
there shonld be an authoritative ruling on the 


point here. 





Dated Calcutta, the 6th January 1916. 

Demi-official from—Messrs, Watkins : nd Co., 
Solicitors. 

To—The Superintendent of Stamps, Cale atta 
Collectorate. 
Re: hire-purchase agreement. 

Your letter of the 45h instant. The 
agreement in question is in a form in 
common use in Caleutta and India and 
great numbers of these agredments, to our 
knowledge, are used by the vendors of 
machinery, motor cars, typewriters and other 
engineering goods. During the past 15 
years all such agreements that have passed 
through our hands, totalling some hundreds, 
have been stamped annas 8 each, and no 
question has ever been raised before as to 
the sufficiency of the stamp, In England, 
a hire-purchase agreement is chargeable 
with stamp duty as an agreament (ú. e.) 
6d. (see section 7 of the Finance Act, 1907). 

The agreement is specially drawn so as 
to prevent any title in the goods passing 
and we fail to understand the Controller’s 
contention that the agreement is a conditional 
sale. Even were his contention correct, it 
appears to us that the agreement would 
then fall under exemption (a) to Article 5 
of the Stamp Act, as being “an agreement 
for or relating to the sale of goods of 
merchandise exclusively” in which case it is 
not liable to duty at all. 


The whole question really is as to whe- 
ther the ownership of the machine is trans- 
ferred. from one party to the other. The 
deed itself clearly says that the property 
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is hired and there is an option to the 
hirer to buy the property ata fixed price 
should he so desire. The matter is one 
of great importance to the mercantile com- 
munity, as one of the main objects of a 
hire-purchase agreement is to prevent the 
machinery vesting in the Official Assignee 
in the event of the hirer becoming insol- 
vent, 

Lord Esher has clearly laid down that 
the duty on a conveyance only attaches 
“when the parties proceed to that conveyance 
and an agreement to convey is not in itself 
a conveyance [see Commissioners of Inland 
Revenue v. Angus (1)]. 

In our opinion the present instrument 
falls short even of an agreement to convey 
as, as already pointed out, one party gives 
the other an option to purchase the machinery 
at a certain price. There is no obligaticn 
whatever on the other party to purchase 
and in a number of cases they do not do 
so and the machine is returned to the owners 
after the same has been hired for a certain 
period. 





Agreement for the hire of machinery 
(document). 
H.P.C. (India.) 

An agraement made the eighth day of 
June 1914- between Linotype and Machinery 
Limited of 188 and 189 Fleet-Street in the 
City of London and of Calcutta (hereinafter 
called “the Company”) of the one part and 
the Windsor Press of 11 British Indian 
Street, Calcutta (hereinafter called “the 
Hirers”), of the other part. 

Whereby it is agreed as follows:—- 

1." The Company hereby agree to let to 
the Hirers and the Hirers hereby agree 
to hire- for the purpose of carrying on the 
Hirers’ business of printing one duplex 
double letter Linotype Machine (hereinafter 
referred to as “the hired machinery”) for the 
term .of 27 months from the date of delivery 
of the machinery upon the terms and condi- 
tions herein contained and for the purposes of 
this agreement the hired machinery is hereby 
admitted and agreed to be of the value of 
£675 or Rs. 10,125 f.0.b. English port. 

2, The hired machinery shall be erected 
by the Company upon the premises of the 


(1) (1889) 23 Q B. D. 579 at pp. 594, 696; 61 L, T. 
882; 38 W. R. 3. 


Hirers at 11, British Indian Street, Calcutta, 
as soon as the Company are reasonably able 
to deliver the same but the Hirers shall not 
have any rightor power to cancel or rescind | 
this agreement in case of any delay in 
delivery of the hired machinery or any part 
thereof arising through strikes, combinations 
of workmen, lockout of workmen, or avy 
other cause whatever beyond the control of 
the Company nor shall the Company under 
any circumstances be under any liability 
to the Hirers for any damage or loss’ 
directly or indirectly caused by or attributable 
to delay in delivery of the hired machinery 
or any part thereof arising from any cause 
whatever. The Company will supply free of 
charge the services of a skilled mechanic 
for the erection of the hired machinery, 
any other labour employed in erecting the 
hired machinery shall be at the cost of the 
Hirers. i 

3. The Hirers shall pay the Company as 
hire the sum of £675 or Rs. 10,125 and 
interest as follows: £135 or Rs. 2,025 to 
be paid on the execution of this agreement 
and the sum of £540 or Rs. 8,100 by 27 
equal monthly instalments of £20 or Rs, 800 
each, the first of such monthly instal- 
ments to be paid one month after erection 
of the machinery and the remaining instal- 
ments on the corresponding day of every 
first calendar month thereafter and also 
together with each such monthly instalments 
interest for tbat month upon that instalment 
and all the remaining future instalments at 
the rate of six per cent. per annum, such 
interest in the case of the first of such 
monthly instalments being calculated from 
the date of erection of the hired machinery. 
All charges for packing, freight, marine 
insurance, landing, clearing, ete., shall be 
paid by the Hirers to the Company on 
delivery of the machinery. If the Hirers 
shall fail to pay any such instalment and 
interest or any part thereof on the due date 
thereof the amount so in arrear shall bear 
interest until payment at the rate of seven 
and one-half per cent. per annum. The 
Hirers shall on the execution of this agree- 
ment hand to the Company customary trade 
bills for the respective amounts of the said 
instalments of hire and interest payable under 
this agreement and such bills shall respectively 
be made payable on the dates on which such 
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instalments and interest are respeqtively 
payable under this agreement and shall bear 
interest at the rate of seven and one-half 
per cent. per annum after due date. The 
said bills shall be a collateral security for 
the payment of the said instalments and 
interest and the giving thereof shall not 
suspend or affect any of the remedies of the 
Company hereunder, 

4. The Hirers shall not during the con- 
tinuance of this agreement in any way sell, 
assign, sub-let or otherwise part with the 
possession of the hired machinery or any 
part or parts thereof or assume the owner- 
ship thereof ur remove from the said premises 
or from one building to another the hired 
machinery or any part or parts therecf or 
attempt so to do or part with possession of 
their interest in the said premises where the 
hired machinery is kept without first inform- 
ing the Secretary of the Company of such 
intended removal and receiving his consent 
in writing to do so. The hired machinery 
shall at all times be at the risk of the Hirers 
who shall bear any loss arising from the 
destruction or loss thereof or damage thereto, 
however caused, and shall take all reasonable 
care thereof during the hiring period and 
shall permit the Company or its Agents at 
all reasonable times to inspect the same 
and if at any such inspection any part or 
parts of the hired machinery shall be found 
broken, damaged or destroyed the Hirers 
shall forthwith at their own expense and 
to the satisfaction of the Engineer of the 
Company replace and repair the parts so 
broken, damaged or destroyed. The Hirers 
shall not at any time during the hiring 
purchase any parts or matricesas may be 
required to be used with or in connection 
with the hired machinery except from the 
Company who shall from time to time 
supply the same at their ordinary prices 
current in India at the respective dates 
when such parts or matrices are ordered. 

5. The Hirers shall punctually pay all 
rent, rates and taxes payable in respect of 
the premises where the hired machinery or 
any part thereof is kept and shall upon 
demand produce to the Company or its 
Agents the currrent receipts for the said 
rent, rates and taxes,and in the event 
of the same being in arrear the Company 
is hereby empowered to pay the same and 


any expenses attendant thereon and the 
Hirers shall ondemand repay to the Com- 
pany any sum so paid, j 

6. The Hirers shall at all times during the 
hiring keep affixed in a conspicuous posi- 
tion or positions on the hired machinery 
such plate or platesas the Company may 
provide for denoting that the hired 
machinery is the property of the Company 
and the Hirers shall not at any time dur- 
ing the hiring remove or obliterate any of 
such plates or allow the same to be removed 
or obliterated. 

7. The Company shall insure the hired 
machinery against fire in a recognized 
Tariff Fire Insurance Office in the sum of 
£690 or Rs. 10,850 and the Hirers shall 
on demand repay to the Company the pre- 
miums paid. The Company shall if request- 
ed produce to the Hirers the policy of in- 
surance and the receipts for the current 
premiums payable for such insurance. 

8. If any of the said instalments of hire 
or any part thereof shall be in arrear and 
unpaid for one calendar month after the 
same shall have become due or ifthe Hirers 
shall at any time fail or neglect to per- 
form or observe any of the agreements or 
provisions herein contained and ou their part 
to be performed and observed or if a dis- 
tress or execution shall be levied or issued 
upon or against ‘amy of the chattels’-or 
property of the Hirers or if an order shall 
be made or an effective resolution passed 
for the winding up of the Hirers or if a 


‘Receiver shall be appointed of the under- 


taking of the Hirers or any of their assets, 
then and in any such case the Company 
may without notice to the Hirers terminate 
the hiring and may by its servants or Agents 
without any previous notice to the Hirers 
enter upon and into any premises or build- 
ings where the hired machinery or any part 
or parts thereof may be and seize, re-take 
possession of and remove the same to such 
place as the Company may think fit not- 
withstanding any payments previously made 
by the Hirers. 

9, If the hiring shall be determined under 
clause 8 hereof no person shallhave any 
claim or demand against the Company in 
respect of any payments previously made 
by the Hirers, all of which shall in 
every such case as aforesaid be absolutely 
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forfeited and the Company shall be entitled 
to recover from the Hirers or their estate 
all instalments of hire then inarrear (if 
any) with interest thereon as aforesaid and 
a proportionate part of the current instal- 
ment and interest up to the date of the 
determination of the hiring and in addition 
such sum (if any) as shall be required with 
the money so to be paid for hire (exclusive 
of interest) and the sum _ previously 
paid for hire (exclusive of interest) to 
make up a sum equal to 60 rer cent, 
of the amount of £675 or Rs. 10,125 pay- 
‘able as hire under clause 3 hereof and the 
Company shall also be entitled to recover 
‘from the Hirers or their estate all costs 
and expenses including levy incurred in or 
about the entry, seizure and removal under 
this agreement and the Hirers shall not 
nor shall any person claiming through 
them commence or maintain any action, 
counter-claim or proceeding against the 
‘Company, its servants or Agenis by reason 
of the Company taking possession of the 
hired machinery or by reason of the 
temporary possession by the Company of the 
premises where the hired machinery or any 
part thereof may be for such time as may 
be reasonably occupied in its removal. 

10. The Hirers may determino the 
hiring onany of the monthly days herein- 
before appcinted for payment upon giving 
to the Company three calendar months’ 
previous notice in writing of their intention 
- soto do specifying the date-on which the 
hiring is to terminate and upon delivering 
up the hired machinery to the Company 
on or before that date carriage paid and in 
good repair as provided by clause 4 hereof 
at such place in India as the Company may 
appoint and at the same time paying to the 
Company all moneys payable hereuuder up 
to that date and in addition such sum Cif 
any) as with the sums then and previously 
paid for hire (exclusive of-interest) shall be 
required to make up asum equal to 60 per 
cent. of the total amonnt of £675 or 
Rs. 10,125 payable as hire under clause 3 
hereof. 

11. If the hiring hereby constituted shall 
be determined under clause § or clause 10 
the Company shall upon payment of all sums 
payable under clause Yor clause 10 hereof 
as the case may be return to the Hirers duly 
cancelled such of the bills mentioned in 


clause 3 hereof as shall not at the ime of 
such payment have fallen due. 

12. Upon payment by the Hirers to the 
Company of the foll sum of £875 or 
Rs. 10,125 and interest payable hereunder 
before or on the days and in manner 
aforesaid the hirirg shall cease and deter- 
mine and the hired machinery shall thence- 
forth be the property of the Hirers but until 
such full payment the hired machinery shall 
remain the sole and absolute property of the 
Company, and is only let onhire to the Hirers. 

Jn witness whereof the Hirers have caused 
their common seal to be hereunto affixed the 
day and year first above written. 

The common sealof the Windsor Press 
was hereunto affixed— 

G. F, Bripas, Proprietcr. 
(H. ROWLAND, 
Manager. 
Tn the presence of 3 A. N. WARDLEY, 
Assistant Manager, 
Linotype Machinery, 
; JTamated. 
_ [The Company’s representatives are not 
authorized to consent to any alteration 
of this Agreement. | 





MEMORANDUM FOR LANDLORD 
To Linorype AND Macainery, DIMITED, 


In consideration of your supplying to the 
withinnamed Hirers the within mentioned 
machinery upon.the terms of the within 
agreement J, the undersigned......... of.. 

Spinans ...being the landlord of ‘the 
premises within. mentioned at which the 
said machinery is to be placed hereby agree 
with you tbat I will not atany time here- 
after during the continnanca of the said. 
agreement distrain or take the said 
machinery or any part thereof for rent in 
arrear or otherwise, andthat I will at any 
time or times allow the same to be removed 
by yowor the said Hirers from tha “said 
premises withont notice and without any 
charge whatever. mo, 

Stgnature..scccecvcevsecees ieee tr Aa A Ga pah AAN 

Name of Wibmess.ccccccccccccscanecessercnnoreene 

Address Of WUEMESS sc arsa san ren an een ranne nt 

Occupation of Witness... ... aseran ener ane 





Sir S. P. Sinha, (Advocate-General) 
(with him Mr. A. P. Sinhz), for the Board 
of Revenue. 
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JUDGMENT. 


Sanpersoy, C. J.—In this case, I am 
of opinion that the document in question 
is an agreement and not a conveyance. 

The document in question has been 
somewhat loosely described in the reference 
to us as a hire-purchase agreement, In 
order to ascertain what the real effect of 
the document is, we must, of course, look 
at the terms of the document; and, Iam 
bound to say- that when I heard the 
document read by the learned Advocate- 
General the thought that came to my 
mind was that the point was not arguable. 
Therefore, I was not at all surprised to 
hear the 
as one would expect him to say under 
such circumstances, that in his opinion the 
point was not arguable, Even apart from 
the decisions in Helby v. Mathew: (2), 
which has been cited to us, if is obvious 
npon the face of the document in question 
that it is an agreement and ncthing more 
than an agreement. Further than that, it 
is not even an agreement to purchase bub 
simply an agreement to hire the machinery 
in question, with an option on the part 
of the Hirer to purchase. 

Under those’ circumstances, in my judg- 
ment, the answer which must be given fo 
this reference is that the document in ques- 
tion is an agreement within the meaning 
of Article 5, clause (e), of Schedule I to 
the Indian Stamp Act, and is, therefore, 
_ liable to a stamp duty of eight annas. 
MOOKERJEE, J.—I agree. 

CHAUDHURI, J,—I agree. 


(2) (1895) App. Cas. 471; 64 L. J. Q. B. 465; 11 R. 
232; 72 L- T. $4; 43 W. R 561,60 J. P. 20. 


learned Advocate- General say,- 
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OUDH- JUDICIAL COMMISSIONERS 
COURT. 
Seconp Civii, Appeat No, 28 or 1916. 
June 30, 1916. 
Present:—-Mr. Stuart, J. ©. 
MANNA SINGH AND otaers—PLAINTIFFS— 


APPELLANTS 
versus 
BIHARI SINGH AND OTBERS—— DEFENDANTS 
— RESPONDENTS. : 


Pre-emption—Mortgage—Foreclosure—Decree abso- 
lute—Relinquishment by mortgagee in favour of. mort- 
gagor, effect of Cause of action, extinguishment of, by 
subsequent acts of defendant. 

Once a right of pre-emption has accrued it cannot 
be defeated by a re-sale to the vendor. [p. 183, col. 2.] 

Sheo Charan Singh v. Bhikai, 11 Ind. Cas. 582; 14.0, 
C. 156, dissented from. 

Raj Bahadur Singh v. Chandrapal 87 Ind. Cas, 
170; 19 O. G. 1852.5 Wali-ul-Hag v, Mohammad Ghani- 
ul-Haq, 8 O. C. 30, referred to. 

A mortgagee obtained a decreo absolute for 
foreclosure, which gave rise to a right of pre-omption 
in favour of tho plaintif, but before the institution 
of a suit for pre-emption the mortgagee executed a 
deed of relinquishment of the property in favour of 
the ex-mortgagors: 

Held, that the relinquishment could not extinguish 
the right of pre-emption which had. already accrued 
to the plaintiff. [p. 183, col. 2.] 


Second appeal against the decree of the 
Additional Judge, Lucknow, dated the 3rd 


December 1915, reversing that of the 
Sub-Judge, Unao, dated the 30th June 1915. 


Pandit Gokaran Nath Misra, for the 
Appellants. 
Babu Bisheshar Nath and Mr. 5, P, 


Kain, for the Respondents, 


JUDGMENT.—Dwarka Singh, Mohan 
Singh and Ram Nath Singh executed a 
deed of usufructuary mortgage on 28th 
July 1882 in favour of certain of their 
relatives Behari Singh, Kalu Singh, 
Surajbali Singh and Banke Singh, under 
which the latter obtained possession of 
the mortgaged property. This deed con- 
tained a clause permitting foreclosure in 
certain circumstances. On 7th November 
1910 the mortgagees, taking advantage of 
the provision of that clause, sued for and 
obtained a decree for foreclosure on the 
foot of the deed of 28th July 1882. On 
18th May 1912 this decree was made 
absolute. On 18th May 1912, the date 
when the decree became absolute, a right of 
pre-emption accrued in favour of the present 
appellants under the -provisions of Chapter 
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II, Act XVIIT of 1876. On 28th May provided a remedy for the wrong gone to 


1914 Dwarka Singh and the remaining 
decree-holders executed a deed of relinquish- 
ment of the property in favour of the 
judgment-debtors, the ex-mortgagors, and on 
the same date the ex-mortgagors executed a 
fresh deed of mortgage of the whole property 
with the exception of a few bighas in fayour 
.of the decrea-holders. Assuming for the sake 
of argument that the execution of the 
deed ‘of relinquishment and of the new 
deed of mortgage on 26th May 1914 con- 
ferred title on Bihari Singh, Kallu Singh, 
Surajbali Singh and Banke Singh as 
owners of the property, does this 
circumstance extinguish the right of pre- 
emption that accrued in favour of the 
appellants on 18th May 1914? This is 
the main point for decision in the present 


appeal. 

According to the decision of Mr. Piggott 
in Sheo Charan Singh v. Bhikat (1) the 
re-transfer is sufficient to defeat the claim 
for pre-emption. Mr, Piggott, sitting alone, 
held in‘that appeal, following certain de. 
cisions of the Allahabad High Court, that 
the right of pre-emption is in itself a 
weak right, and that a plaintiff claiming 
on the strength of it must be in a position 
to show a valid and subsisting right to 
pre-emption at the time when he brings 
his suit into Court, if not indeed up to 
the time when the decree of the first 
Court is passed. He considered that the 
general principles laid down by the 
Allahabad High Court were applicable to 
-Oudh, because the object of the law of 
pre-emption was to prevent the introduc- 
tion of strangers into the co-parcenary 
body and that object was equally attained 
when transfers are prevented by the fear 
of a claim for pre-emption as when such 
claim is successfully enforced after a 
completed transfer. He held that the pro- 
visions of the Oudh Laws Act on the 
subject of pre-emption could not be re- 
garded as exhaustive or as covering the 
entire law of pre-emption in Oudh, that 
they could not be treated as if they 
formed part of a penal Statute for punishing 
transfers to strangers in contravention of the 
right of pre-emption, but that they merely 


(| 11 Ind. Cas. 582; 14 O. C. 156. 


the co-parcenary body of-the village com- 
munity generally by such transfers, This 
decision is followed by the learned District 
Judge and it undoubtedly, if it be considered 
authoritative, is sufficient to support his 
view. But thatdecision of Mr. Piggott can 
no longer be heldto be authoritative. The 
learned District Judge was not in a position 
to know this, as (by what appears to me an 
omission) the decision of a Bench, which, 
in my opinion, has completely overruled and 
dissented from the view taken by Mr. Piggott, 
has not yet been published. [refer to the 
unreported decision in (Second Civil Appeal 
No. 194 of 1914), Raj Bahadur Singh 
v. Chandrapal (2). This second aivil 
appeal came originally before Mr. Lindsay, 
who referred its decision to a Bench on 
22nd November 1915,0n the ground that 
the decision of Mr. Piggott in Sheo 
Oharan Singh v. Bhikat (1) appeared to conflict 
with previous decisions of this Court in 
Wali-ul-Hak v. Mohammad Ghaiii-ul-Hak 
(3), Mahabir Prasad v. Ram Jiwan Lal (4). 
The appeal in question was decided on 
24th March 1916 by a Bench consisting of 
Mr. Lindsay and myself. I direst that a 
copy of the decision of the Bench be 
appended to this judgment. £ 
It is to be noted that the decision of the 
Bench was not exastly on the same facts as 
the case before Mr. Piggott, or as the present 
case. But the principles adopted by the 
Bench overrule the view taken by Mr. 
Piggott. It will be seen from the decision of 
the Bench that the Bench was concerned with | 
a case in which a right of pre-emption 
created by the first transfer was not set up 
but in which a right of pre-emption creat-- 
ed by the re-transfer was set up. Here, of 
course, theright set up is alleged to have 
been created by the original transfer. The 
views taken by the Bench were, however, 
auch that it follows from them as a necessary 
consequence that the views taken by Mr. 
Piggott must ba considered to be overruled. 
The Bench held that the general principles 
laid down by the Allahabad High Court 


(2) 87 Ind. Oas. 170; 19 O. C. 1857. 
(8) 3 O. 0. 330. 
(4) 8 Ind. Cas, 272; 13 O. O, 260. 
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regarding the law of pre-emption which 
prevails in the Province of Agra, cannot be 
applied so as to affect the scope of the 
Statute which regulates the law of pre- 
emption in Oudh and, whatever the objest 
of the Jaw of pre-emption generally in Agra 
may be conceived to be, this Court 
has to take the language of the Statute 
as it finds it and give full effect to it. In 
other words, we are not concerned with 
what may have been the intentions of 
the Legislature when it enacted Chapter 
IT, Act XVIII of 1876, except in so far as 
those intentions are disclosed in the words 
of the Statute. Now there is nothing in 
the words of the Statute that affords any 
ground for the supposition that, provided 
a stranger has kept out of the village 
community, no right of pre-emption exists. 
In fact it is-clear law in Oudh that a right 
of pre-emption can frequently be exercised 
whena stranger is not admitted into the 
co-parcenary body of the community. As 
the law stands, if a member of the co- 


parcenary community makes a transfer 
in favour of another member, a third 
member possessing right of pre emption 


equal to that possessed by the transferee 
has: a right to demand that lots should 
be drawn to decide whether the transfer 
should be made in favour of himself or 
the original transferee. That is clear law 
in Ondh and hundreds of cases have 
been decided on that principle. It may 
well be asked whether anything is gained 
by such a provision of the law ‘in the 
Interests of the village community as a 
body P? Bat it is not for this Court to 
answer that question, but to apply the 
Jaw as it finds it to be. Mr. Piggott, 
in laying down a principle that a re-transfer 
in favour of the original transferor ex- 
tinguished a right of pre-emption possessed 
by a third party, was guided solely (as 
I read his decision) by a consideration 
that the law of pre-emption in Oudh was 
enacted in order to protect the interests 
of the proprietary body and that, where 
the interests.of the proprietary body with 
regard to the admission of strangers into 
their midst were adequately safeguarded 
in any other manner than by the exercise 
of a right of pre-emption, a right of pre- 
emption ceased to exist. If that principle 
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is not accepted Mr. Piggott’s decision is 
of no avail to assist the original pro- 
prietors in this connection. That principle is 
clearly dissented from in the decision of 
the Bench to which I referred. As I 
have already stated, I was myself a 
member of that Bench and I con- 
sider that the view which we took, 
although the facts were not exactly the 
same, clearly dissented from and over- 
ruled the decision of Mr. Piggott sitting 
as a single Judge. In these circumstances 
I do not think it necessary to refer the 
decision of this appeal to another Bench 
and T arrive at the conelusion that Mr. 
Piggott’s decision affords no authority in 
support of the view taken by the learned 
District Judge. I have to decide whether 
once a right of pre-emption has accrued it 
ean be defeated by anything that happens 
afterwards, The case in favour of the 
respondents is, putting aside the question 
of previous authority and taking the matter 
as res integra, that although a cause of 
action had acerued on the 18th May 1914 
that cause of action had disappeared on 
the 26th of the same month owing to the 
re-transfer, The learned Counsel, who has 
argued the case for the respondents very 
ably, sets up that the transfer created by 
the foreclosure was no longer in existence 
when the suit was brought, and, therefore, 
he urges that there was no cause of 
action. His argument, however, ignores an 
important distinction. When the plaintiff 
sues on a cause of action that existed on 
& prior date and he himself has caused 
this cause of action to disappear before 
the date when he brings his suit, the 
argument of the learned Counsel for the 
respondents might have weight. But the 
fact that the third party bas introduced 
new elements into the case after the cause 
of action has accrued cannot possibly affect 
the plaintiff's right, I consider that the 
re-transfer of 26th May 1914 (assuming 
that it was a good re-transfer) could not 
possibly extinguish the right of pre-emption 
that accrued on 18th May and I am 
supported in this view by an unreported 
decision of Mr. Chamier (Second Oivil 
Appeal No. 437 of 1910), Chhatarpal Singh 
v. Kushar Singh (5), dated the 6th April 
(5) 37 Ind. Cas. 172; 19 Q. 0, 190n. 
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1911. Idirectthata copy of this decision 
also be appended to the judgment. 

It will be seen from this judgment 
that Mr. Chamier decided this very point 
in the manner in which I proposed to 
decide it. 

As a 
restore 


result I decree this appeal. I 
the decree of the learned Sub- 
ordinate Judge ard set aside the decree 
of the learned District Judge. As it is 
agreed that the pre-emptors have paid the 
amount directed by the learned Subordinate 
Judge within two months of the date of 
his decree, no further order fixing a date 
is necessary. I am given to understand 
that the sum is still in deposit. The 
plaintiffs Nos. 1 to S will be allowed to 
deduct their costs from the amount ` 
deposited and to obtain possession of the 
property. The contesting respondents will 
pay their own costs and those of the 
appellants in the Court of the District 
Judge and in this Court. 


Appeal allowed. 





PATNA HIGH COURT. 
Seconp Civit Appeat No. 1418 or 1915, 
July 14, 1916. 
Present:—Myr. Justice Roe and 
Mr. Justice Jwala Prasad. 
JOWALA PRASAD—Derenpant No, 3— 
APPELLANT 
VeETSUS 
Maharaja PROTAP UDAI NATH 
SAHI DEO— PLAINTIFF AND 
Musammat LALIN LALIT KOERI— 


DEFENDANT— RESPONDENTS. 

Hindu Law—Mitakshara——Joint family—Charge by 
one member, whether survives him—Limitation against 
surety where claim against principal debtor is barred. 

One member of a Mitakshara joint family cannot 
deal with his share in the property @f the joint 
family so asto create a charge which will survive 
him. On his death the charge created by him is 
extinguished and every member of the joint family, 
whether ‘born beforo or after the creation of 
the charge, is entitled to plead that no charge 
subsists upon the joint family estaté. [p. 183, col. 2; 
p. 186, col. 1.) 

Sadabarat Prasad Sahu v. Foolbash Koer, 3 B. D. 
R 31 (F. B.); 12 W. R. l; Deendyst Laly Judgeep 
Narain Singh, 3 C. 198; 10. DL. R. 49.41. A. 247; 3 
Sar. P. C. J. 730; 3 Suth. P.O. J. 463: 1 Ind. Jur. 
604: Ind Dec. (x. s.) 715; Suraj Bunsi Koer v. Sheo 
Persad Singh, 5 C. 148; 6 I. A. 88 4 Sar.: P. 0. J. 
]; 8 Buth. P. C, J. 589; 4 O. L. R. 226; 2 Shome L. R. 
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242, 2 Ind. Dee. (x. s.) 703; Luchmun Bass v. 
Giridhur Chowdhry, 5 O. 855;6 C. L. R. 478: 3 
Shome L. R. 143; 2 Ind. Dec. (xN.s.) 1152; Madho 
Parshad v. Mehrban Singh, 18 O. 157; VI L A. 194; 
5 Sar. P. O. J. 686; Rafiyue and Jackson’s P. CO, No. 
121; 9 Ind. Dec (xN. s> 105; Bidya Prosad Singh v. 
Bhupnarain Singh, 29 Ind. Cas. 629; 19 C. W. N. 819; 
210. L. J. 548; 42 C. 1068, referred to. 

Quære.—Whether the liability of the surety is kept 
alive by reason of a charge upon his property for the 
satisfaction of the debt of the principal debtor where 
the latter's liability has been extinguished by 
limitation. [p. 185, col. 1,] i 

Sheo Kumar v. Narain Das, 24 A. 591; A. W. N. 
(1902) 139; Hajarimal v. Krishnarav, 5 B. 647; 6 Ind. 
Jur. 139; 3 Ind. Dec. (x. s.) 426; Gopal Daji Sathe v. 
Gogal, 28 B. 248; 5 Bom. L., R. 1020; Krishto Kishori 
Chowdhrain v. Radha Romun Munshi, 12 C. 330; 6 Ind: 
Dec. (x. 3.) 225; Subramania Aiyar v, Gopala Aiyar, 
7 Ind. Cas. 898; 83 M, 308; 20 M. L. J. 632; SM. L. 
T, 821, referred to. ; 

Second appeal against the decree of the 
Judicial Commissioner, Ranchi, dated the 
26th April 1951, 

Rai Guru Soran Prasad, for the Appellant. 

Rai Tribhuban Nath Sahai and Babu Sakri 
Kanta Bhattacharji, for the Respondents. 

JUDGMENT. 

Ros, J.—The plaintiff in this case isa 
landlord under whom one Musammat Lalit 
Kueri had a tenancy, upon which, on the 
4th of October 1904, Rs. 2,800, was due as 
rent. The plaintiff agreed tbat he would 
forego interest upon “this sum if the lady 
would execute an instalment bond with one 
substantial security. That substantial se- 
curity was found in one Kanhaiya Lal. He 
pledged property belonging to a joint 
family of which he was the head to secure 
the instalments which Lalit Kueri had 
undertaken to pay. 

In course of time the lady began to fall 
into arrears with her instalments. From the 
30th of Asarh Sambat 1962 she has paid 
nothing. The plaintiff, therefore, sues to 
enforce his mortgage security against the ` 
sons of Kanhaiya Lal, who is now deceased. 
One of these sons Gopi lil was alive at the 
time of the execution of the surety bond. 
The other Jowala Prasad was born later. 

It isadmitted that if the period of limita- 
tion in a suit, such as this, is s‘x years then 
the sums falling due in Sambat 1962 and 
Sambut 1963 are barred by limitation. 

The lower Courts hive conearred in hold- 
ivg that limitation as against Gopi Lal 
must be six years as thera is no charga upon 
his interest in the property, and against this 
decision there is no appeal. They haye algo 
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coneurgsd in holding that Jowala Prasad 
took his share in the property subject to 


the. undertakings already entered into by. 


the father Kanhaiya Lal, and that, there- 
fore, he cannot avoid the charge created by 
the indemnity bond and that while that 
charge subsists limitation must be held to 
run under Article 132. 

Against this decision Jowala 
appeals, 

The questions for decision are:— 


(1) A Mitakshara father bas purported 
to create for a purpose, not connected with 
the family, a charge upon the property of 
a joint family of which he was the head. 
Can that charge be enforred after the death 
of the father against ason born into the 
joint family subsequently to the transaction? 

(2) Where a principal debtor’s liability 
has been extinguished by limitation, can the 
liability of his surety be kept alive by reason 
of acharge upon the surety’s property for 
the satisfaction of the debt of the principal? 

Were it necessary to consider the second 
question I should ask that the appeal be heard 
by a Full Bench. The conflicting rulings 
on the point are Sheo Kumar v. Narain Das 
(1) on one side and Hajarimal v. Krishnarav 
(2), Gepal Daji Sathe v. Gopal (3), Krishto 
Kishori Chowdhrain v. Radha Romun Munshi 
(4) and Subramania Aiyar v. Gopala Aiyar 
(&) on the other. It would seem that many 
sections of the Contract Act indicate that 
the Allahabad view is the correct view. 

I am satisfied that the first question must 
be answered in the negative. 


_ In Sadabart Prasad Sahu v. Foolbash Koer 
(6) the law was carefully reviewed, and the 
Court, refusing to follow the Madras .and 
Bombay decisions, held that according to the 
Mitakshara Law, as received in the Presi- 
dency of Fort William, one co-parcener had 
not authority, without the consent of his co- 
sharers, to mortgage his undivided share in 
a portion of the joint family estate, in order 
to raise money on his own account, and not 
for the beseft of the family, 

(1) 24 A. 50l; A. W. N. (1902) 139. 

(2) 5 B. 647; 6 Ind. Jur. 139; 3 Ind. Dec. (xX. s.) 
426. 

13) 28 B. 248; 5 Bom L. R. 1020. 

(4) 12 0. 330; 6 Ind Dec. (N. s.) 225. 

(5) 7 Ind. Cas. 898; 33 M. 308; 8 M. L. T, 321; 20 
M. L. J. 633. 

(6) 3 B. L. R, 31 (F. B.}; 12 W. R. 1 


Prasad 


In Deendyal Lal v. Jugdeep Narain 
Singh (7) it was held that tbe purchaser 
of undivided property at an execution sale. 
during the life of the judgment-debtor for 
his separate debt does acquire his 
share in such property with the power 
of ascertaining and realising it by a 
partition, But in Suraj Bunsi Koer v. Sheo 
Persad Singh (8) it was held to be clear 
that if no proceedings had been taken to 
enforce the debt in their father’s lifetime, 
his interest in the property would have 
survived on his death to his sons, so that it 
could not afterwards be reached by the 
creditor in their hands, 

In Luchmun Dass v. Giridhur Chowdhry (9) 
it was held that even during the lifetime 
of the father the mortgagee would be entitl- 
ed only to a decree directing the debt to ba 
raised out of the whole ancestral estate in- 
cluding the mortgaged property. 

‘In Madho Parshad v. Mehrban Singh (10) 
ib was clearly laid down that any one of 
several ‘members of a joint family is entitl- 
ed to require partition of ancestral property, 
but so long as his interest is indefinite he jis 
not in a position to dispose of it at his own 
hand, and for his own purpose, 

Ina recent Full Bench decision of the 
Calcutta Court, Bidya Prosad Singh v. Bhup- 
narain Singh (11), it was stated that where 
property, mortgaged by a father for purposea 
not connected with the joint family, devolves 
upon the sons by survivorship, there is no 
charge on it enforceable against the sons. 

li seems to me immaterial that the joint 
family consisted of only one son at the time 
of the mortgage, and of two sons at the 
date of the father’s death. It is sufficient 
to say that there was at the time of the 
attempt to create a charge upon the property 
a joint family in existence and that upon 
the cases I have quoted it is clear that one 


member of a joint family cannot deal with 

(7) 8C.398;1C D. R. 49: 4 I. A. 247; 3 Sar. P, C. 
J. 730; 3 Suth. P. C. J. 463; 1 Ind. Jur. GI4 1 Ind, 
Dec. (N. 8.) 715. 

- (8) 5 ©. 148; 6 I. A. 88; 4 Sar. P. C.J. 1; 3 Suth. 
P. C. J. 559; 40. L. R. 226; 2 Shome L. R. 242; 2 
Ind. Dec. (N. s.) 705. 

(9) 4 C.-855; 6 C. L. R. 473; 3 Shome L. R. 148; 2 
Ind. Dec. (Nn. s.) 1152. ? 

(101 15 U. 157;17 I. A. 194; 5 Sar. P, O. J. 596; 
Refique and Jackson’s P. O. No. 121; 9 Ind. Dec, 
(x. s.) 105. 

(11) 29 Ind, Cas. 629; 19 C., W, N, 849; 210, Ti, Jy 
543; 42 C. 1068, 
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his share in the property of the joint family 
so.ags. to create a charge which will survive 
him. 

` On the death of Kanhaiya Lal the charge 
created by him was extinguished, and every 
member of the joint family is entitled to 
plead that no charge subsists upon the joint 
family: estate. 

In this view limitation must be governed 
by Article 120, not by Article 132. The 
kists which fell due in 1962 and 1963 are 
barred both as against Jowala Prasad and 
against Gopi Lal. 

The appeal is to this extent decreed.. 


In view of the attempt made by the 
appellant to avoid liability for the whole 
debt we direct that each side pay his own 
costs throughout the litigation. 


JWALA Prasad, J.—I agree with the ‘order 
proposed. 
Appeal accepted in part, 


BOMBAY HIGH COURT. 

First Civit Appeat No, 50 or 1915. 
February 28, 1916. 
Present:—Sir Basil Scott, Kr , Chief Justice, 
and Mr. Justice Heaton, 

Sayad AMIN SAHEB AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 
Têrus 
- Sheikh MASLEUDIN AND OTHERS — 

Derenpants—ReEspPonDENTS. 

Bombay Court of Wards Act (Bom. Act 1 of 1905), ss. 
31, 82, applicability of—Crvil Piocedwre Code (Act V of 
1908), s. 92—Sutt against minor— Guardian not named, 
effect of. 

A. suit under section 920f the Civil Procedure 
Code, 1908, properly instituted in relation to a public 
churitable or religious trust against a Government 
ward is not one directly affecting, at all events, 
the property of the ward and, therefore, is not 
bad on the ground that the statutory notice pro- 
vided for by section 81 of the Bombay Court of 
Wards Act has not been given, nor is it bad under 
section 32 on the ground that the Court of Wards 
was not named as guardian from the commencement 
of the suit. [p. 187, col. 1.] 

Where an omission to name the guardian of a 
ward in no way affects the merits of the case, it 
should be treated as a mere defect or irregularity in 
procedure. [p. 188, col. 2.] 

Sharifa v. Mune Khan, 25 B. 574 3 Bom. L. R. 167; 
Rup Chand v. Dasodha, 30 A. 55; 3 M. L. T. 63; A. W. 
N. (1907) 290, referred to, 
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First appeal from the decision of the 
District Judge, Ahmedabad, in Suit No, 54 of 
1910. 

Mr. G. N. Thakor, for the Appellants. 

Mr. N. K. Mehta, for Respondent No. 1. 

Mr. G. K. Parekh, for Respondent No. 2. 

JUDGMEN'T.—The plaintiffs, who are the 
present appellants, instituted a suit under 
section 92 of the Code of Civil Procedure 
for the administration and management of 
certain religions wakf property. The 
learned District Judge after an investigation 
found certain of the trustees liable for certain 
sums. The 4th trustee was found liable 
only in respect of certain costs, but he was 
not found to be a defaulting trustee. In 
providing for the appointment of new 
trastees, the learned District Judge has 
included the 4th defendant as one of the 
trustees. That is substantially the ground 
of the plaintiffs’ appeal to this Court, but 
it does not appear tous that there is any 
such blame attaching to the 4th defendant 
upon the finding of the lower Court as should 
induce us to bold that heis nota fit and 
proper person to be a trustee under the 
new scheme. The appeal, therefore, must be 
dismissed. 


That, however, is not the only question 
which we have tə determine now, for it 
appears upon certain information brought 
to sur notice by Mr. Mehta, who appears 
under instructions from the Talukdari 
Settlement Officer as the Court of Wards 
in charge of the superintendence of the 
property of the Ist defendant, that that 
defendant has now, and since 1909, been a 
Government ward under the Court of 
Wards and was soat the date of the institu- 
tion of this suit on the 20th of Dacember 
1910, and although thera was a fall hearing 
of charges against the Ist defendant asa 
defaulting trustee in the Court of the 
District Judge, the Governmen Oficer acting 
asthe Courtof Wards wishes to establish 
that by reason of defects in procedure pro- 
vided by the Court of Wards Act (I of 1905), 
the whole proceedings so far as the Ist 
defendant is concerned area nullity, includ- 
ing the decree for restoration of Rs, 6,000 
found to be in his possession asa trustee 
liable to refund. The point has been brought 
to the notice of the Court in the form of 
sross-objections, as the Court of Wards wag 
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added as a party respondent by ex parte 
order? It has been contended on behalf of 
the appellants that the cross-objections are 
not properly stamped, We think that 
this contentious argument is well founded. 

They must bestamped upon that footing 
as on an appeal relating to the sum of 
Rs. 6,000 decreed against the lst defendant. 
We have no information as to the manner 
in which the lst defendant became a Govern- 
ment ward under the Court of Wards Act; 
whether he is a person declared by the 
District Court after application and inquiry 
to be incapable of managing, or unfitted to 
manage, his own property on account of 
physical or. mental defect or infirmity, or 
such habits as cause, or are likely to cause, 
injury to his property or tc the well-being 
of inferior holders under section 5 of the 
Act; or whether he isa Jandholder who has 
applied in writing to the Governor in Council, 
under section 9 of the Act, to have the 
property placed under the superintendence 
of the Court of Wards. Inthe absence of 
any evidence ofa declaration by the District 
Court under section 5, it would probably be 
safe to assume that he has made the 
application under section 9. The point, 
however, is not very material, The Ist 
defendant was sued with the other trustees of 
a Mahomedan religious institution, and has 
been found to have been in possession of the 
trust funds fora long series of years, Being 
found to be responsible for a sum of upwards 
of Rs. 6,000 which has come to his hands, 
a decree has been passed against him. That 
decree was passed ina suit under section 92 
of the Civil Procedure Code properly 
instituted in relation toa public charitable 
or religious trust. 

It is argued, however, on behalf of the 
Court of Wards that the suit is, within the 
meaning of section 31 of the Court of 
Wards Act, a suit “relating to the person or 
property of a Government ward,” and, there- 
fore, is one which cannot be brought in any 
Civil Court until the expiration of two 
months after the statutory notice in writing 
prescribed by the section, which notice has 
not been given. 

Now this suit as instituted is merely a 
suit relating to the property of a religious 
institution, and uot to the property of the Ist 
defendant, and the argument of the Court 
of Wards could only be sustainable, if it is 
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permissible to regard the possible con- 
sequences of a suit in deciding the nature of 
the suit. The consequence of any suit 
against any defendant may he that there will 
be a decree against him, if not for money, 
at all events for costs, and asa consequence 
of such adecree, an application may be made 
for the arrest of the defendant in execution, 
and, therefore, it may in that manner affect 
his person. Similarly an applisation may 
be made to satisfy the decretal costs by 
issuing execution against his property, and 
in that manner any decree may affect his 
property. But the words of the section are 
not affecting the person or property of the 
Government ward,” but “relating to the 
person or property.” Those words appear to 
us to bring within the scope of that section a 
designedly limited class of suits. It would 
have been easier for the Legislature, if the 
contention of the Court of Wards was 
correct, to say “no suit shall be brought.” ` 
That, however, is not the expression adopted. 
It must be not even any suit which may 
affect the personor property of the ward, 
but a suit relating to the person or property 
of the ward, and prema facie it must be a suit 
of which the nature is apparent as soon as 
the suit is framed, a suit to be judged by 
its intention and not by its possible con- 
sequences. It is easy to satisfy the words 
of the section without holding that: they 
embrace any suit of any kind whatever. 
A suit relating to the person of a Govern- 
ment ward might be a suit, such as is 
referred to in Shamfa v. Mune Khan (1), 
for the custody of the person of the ward, 
or a suit relating to the marriage of the 
ward, or even a suit relating to the adop- 
tion of the ward. Similarly a suit relating 
to the property of the ward may reason- 
ably be held to be a suit relating to pro- 
perty which is really the property of the 
ward, and not the property of some other 
institution. ' 


Not only is-this suit, however, a suit 
relating to the property of an institution 
in which the ward is concerned only asa 
trustee, but the decree itself when properly 
regarded is a decree for restoration of the 
property of that institution to the persons 
responsible for its management under the 


(1) 25 B. 574, 3 Bom. L. R. 167, 
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new scheme. The defaulting trustee is as- 
sumed to have the property which was 
placed in his charge still in his possession, 
lt is on that footing that he is held liable 
for it. It is not, therefore, a decree 
directly affecting at all events the property 
of the ward. For these reasons we think 
that the suit is not bad on the ground 
that the statutory notice provided for by 
section 31 has not been given. 

Then it is argued that it is bad at all 
events under section 32, which provides that 
subject tothe second paragraph of section 
440 of the Civil Procedure Code, which 
is not material for this judgment, in every 
suit brought by or against a Government 
ward, the manager of the Government 
ward’s property, or, where there is no 
manager, the Court of Wards having the 
superintendence of the Government ward’s 
properly shall be named as the next friend 
or guardian for the snit, as the case may 
be. But the section does not say that if 
the Court of Wards is not named as guardian 
from the commencement of a suit, the suit 
is bad. If itis not in every case a fatal 
objection to a suit against a minor that 
a guardian has not been named as provid- 
ed by Statute, then if is obvions that in 
certain circumstances the omission to name 
such a guardian during some part of the 
proceedings may be only a defect or 
irregularity in proceedings not affecting the 
merits of the case or the jurisdiction of 
the Court such as is contemplated by section 
152 of the Civil Procedure Code. In that 
case there would be no reason to reverse 
or substantially vary the decree or remand 
the case. In our judgment the omission 
in the present case in no way affects the 
merits of the case, and it is not suggested 
that the Court of Wards has any objection 
on the merits to the decree which has 
been passed. The conclusion that the omis- 
gion, such as we have in this case, may 
be treated as a mere defect or irregularity 
ia procedure is supported by a reference 
to the judgments in two cases mention- 
ed in argument, one Rup Chend v. 
Dasodha (2) and the other Walsan 
v. Banke Behari Pershad Singh (3), a de- 


(2) 30 A. 55; 3 M. L. T. 58; A W. N. (1607) 290, 
(3) 30 I. 4. 182; h Bom. L. R. 822; 7 ©. W. N. 711; 
30 C. 1021; 8 Sar, P, C. J. 512 (P, C.), 
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cision of the Privy Council. In both those 
cases the provisions of section 443 òf the 
Civil Procedure Code had not been com- 
plied with, as they should have been, but 
under the circumstances it was held that 
the non-compliance did not vitiate the pro- 
ceedings. Every case, therefore, may be 
judged upon its own facts to see whether 
the omission has affected the merits or 
not. in the present case we think that 
the provisions of the section will be sufficient- 
ly complied with for the purposes of jus- 
tice if notice is given to the Court of 
Wards that it will be added to the record 
as guardian ad litem of the Ist defendant 
as from the date of this judgment, and 
the proceedings will be amended accordingly. 
Any further notices which have to be 
given will be given in the first instance 
to the Court of Wards as the guardian 
of the Ist defendant. We do not think 
that the plaintiffs should be punished in 
this case by an award against them of 
costs, and under the circumstances we will 
allow them their costs. Respondents Nos, 1 
and 2 must pay their own costs, and respond: 
ent No. 1 must pay full Court-fee on the 
ground that he is seeking to set aside the 
decree for Rs. 6,000. 


Ordered accordingly, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civit Arrear No. 5 or 1914, 
February 25, 1916. 
Present:—Mr. Stuart, A. J. O., and 
Mr. Kanhaiya Lal, A. J. ©. 

LALTA SINGH AND ANOTHER— PLAINTIFFS — 
APPELLANTS 
~- versus 
CHHATTAR SINGH AND orgers— 
Dern oants— RESPONDENTS. 

U. P. Court of Wards Act (IV of 1912}, ss. 8 (3), 
55—"“Proprietor,” interpretation of~ Ward, dis- 
ability of, extent of—Joint Hindu family property 
managed by Court of Wards— Member of joint family, 
which to be considered as ward-——Oudh Laws Act 
(XVUI of 1876}, s. 9—Co-sharer—Pre-emption suit— 
Plaintiff, one, debarred from instituting suit—Co-plaint- 
iff, position of. 
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The disability of a ward, as mentioned in section 
55 of the U. P. Court of Wards Act, is not limited 
to such of his property as is managed on his behalf 
by the Court of Wards, but extends to every possible 
cause s action cognizable by a Civil Court. [p. 190, 
col. 1. 


The word “proprietor”, as used in the latter portion 


of section 3 (8) of the U. P. Court of Wards 
Act, means the proprietor who has actually 
made an application under section 10 of the Act. [p. 
191, col. 1. $ 

Therefore, amember of a joint Hindu family governed 
by the Mitakshara Law, who has neither been declared 
a disqualified proprietor nor has joined in the applica- 
tion made by the other members of the family under 
section 10 of the U. P. Court of Wards Act, 
is not a “ward” under the Act, so that the disability 
arising out of the provisions of section 55 of the Act 
does not affect him, and he can institute a pre- 
emption suit in his personal capacity, in spite of the 
fact that his interests in the joint family property are 
managed by the Court of Wards. [p. 190, col, 2; p. 
191, col. 2, 

Gulab Singh v. Raja Selh Gokuldas, 19 Ind. Cas. 521; 
40 C. 784 (P. C.*; 170. L.J. 619; 15 Bom. L. R. 6i?; 37 
©. W. N. 918; (1913) M. W. N. 542; 14 M. L. T. 65; 
25 M. L. J. 19; 9 N. L. R. 117; 40 I. A. 117, distin- 
guished from. 

A member of a joint Hindu family holding a share 
in the joint family property is a co-sharer of the sub- 
division in which the: property is situate within the 
meaning of section 9 of the Oudh Laws Act, even 
though his name does not appear in the khewat. (p. 
191, col.2.] 

Hazari Singh v Joot Singh, 1 O. C. 252, referred to. 

Where a father and his son, constituting a joint 
Hindu family, join in bringing a pre-emption suit, 
and it is found thatthe father cannot sue in his 
personal capacity by reason of the prohibition con- 
tained in section 55 of the U. P. Court of Wards Act, 
this fact does not stand in the way of the son’s 
obtaining relief. [p. 191, col. 2.] 

Appeal from the decree of the Subordi- 
nate Judge, Hardoi, dated the 20th October 


1913. 

Mirza Sami Ullah Beg, for the Appellants. 

Babu Hari Kishen Dhaon holding brief of 
Pandit Gokaran Nath Misra, for the Respond- 
ents. 

JUDGMENT.—Jai Singh and his 
brother Lalta Singh applied under section 9, 
Local Act IIL of 1899, to have their pro- 
perty placed under the superintendence of 
the Court of Wards. Their application was 
granted and on 14th April 1903 their 
property was placed under the Court of 


Wards by a Notification Na, na of 
1908, dated the 14th April 1903, published 
at page 675, Part Il, of the Government 
Gazette of 18th April 1998. The notifica- 
tion took effect from the 30th March 1903. 


This notification, which was made under 
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section 14, Local Act III of 1899, holds 
good ‘under the new Act, Local Act 1V cf 
1912, according to the provisions of section 
2 of the latter Act. Jai Singh died on 
2lst March 1913. Drigbijai Singh is the 
son of Lalta Singh. Certain property was 
sold over which Lalta Singh and Drigbijai 
Singh would ordinarily have been able to 
obtain possession by enforcement of a right of 
pre-emption. An application was made on be- 
half of Lalta Singh before the death of Jai 
Singh to the Court of Wards to institute a suit 
to obtain this relief. The Court of Wards 
refused to institute the suit. Lalta Singh 
agreed that the suit should not be instituted, 
But subsequently a suit was brought by 
Lalta Singh and Drigbijai Singh on “Sih 
March 1913. This suit was dismissed by 
the Subordinate Judge, on the ground that 
under the provisions of section 55, Local ` 
Act IV of 1912, Lalta Singh and Drigbijai 
Singh both being wards could not sue 
otherwise than by and in the name of the 
Collector in charge of their property or such 
other person asthe Court of Wards might 
appoint on their behalf. They appeal 
against this decision. 

Jt bas been brought to our notice by the 
learned Counsel for the appellants that the 
estate was released by the Court of Wards 
on 2nd May 1915 under Notification No. 
410 N/X-26 (4) of 1915, dated the 9th 
June 1915, published at page 1139, Part 
IT, of the Government Gazette of 12th June 
1915. 


We agree with tbe learned Subordinate 
Judge that Lalta Singh’s claim must be 
dismissed under the provisions of section 55, 
At the time that the claim was brought 
he was clearly a ward and subject to the 
disabilities of section 55. An argument 
has been advanced before us to tbe effect 
that section 55 merely prohibits a ward 
suing or being sued with respect to such 
property of his as is under the manege- 
ment of the Court of Wards. But this 
contention does not find favour with us It 
is clear from reading the words of the see- 
tion that the disabilities of a ward are 
considerably greater than the disabilities 
suggested by the learned Counsel for the 
appellants. The words are: “No ward 
shall sue or be-sued, nor shall any proceed- 
ings be taken, in the Civil Court, otherwise 
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than by and in the name of the Collector in 
charge of his property or such other person 
as the Court of Wards may appoint in 
this behalf.” Ifthe interpretation suggested 
by the learned Counsel were adopted we 
should in effect be inserting the words, 
“in respect of property of the ward managed 
on his behalf by the Court of Wards” 
between the words “Civil Court” and “other- 
wise.” There is no justification for adding 
a gloss of this nature. The meaning ‘of 
the section is perfectly plain. The ward is 
under a disability in suing and with regard 
to other proceedings in respect of every 
possible cause of. action cognizable by a 
Civil Court; the law lays down clearly that 
he is not to take any action on his own 
motion in such matters, and that no action 
can be taken against him in his personal 
eapacity, but that his guardian is to take 
proceedings on his behalf in respect of every 
matter, and that a person wishing to take 
proceedings against a ward shall take pro- 
ceedings against the guardian of the ward 
and not against the ward himself. The 
plain words of the section cannot be affected 
by consideration of the position of the 
ward with regard to property acquired 
by him otherwise than by inheritance 
subsequent to the date of such assumption or 
declaration. The Court of Wards may in 
its discretion assume or refrain from assum- 
ing. the superintendence of such property 
under the provisions of section 16, clause 4. 
But that circumstance in no way affects the 
position of the ward under section 55. We 
refer to this point simply because it has been 
pressed before us. 

The position of Drigbijai Singh is, how- 
ever, essentially different from the position 
of his-father. A strong attempt was made 
by the learned Counsel for the vendee-respond- 
ent to establish that Drigbijai Singh was 
a ward of Court although his name does not 
appear in the notification. He points out 
that, at the time that the notification was 
made, Drigbijai Singh was a minor, that he 
was a member of a joint Hindu family 
governed by the Mitakshara Law consisting 
of his father Lalta Singh, his uncle Jai 
Singh and himself, and that since the death 
of Jai Singh, Lalta Singh and Drigbijai Singh 
are the sole members of the family, He 
points out that the joint family property was 
managed entirely by the Court of Wards, 
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that the interests of Drigbijai Singh in 
such property were made over to the Court 
of Wards, and that although he attained 
majority before the institution of the 
present suit he did not have any control of 
the management of his co-parcenary share 
in the joint family property until the 
property was released in 1915. These cir- 
cumstances do not, however, in our. opinion, 
afford any justification. for holding that 
Drigbijai Singh was a ward within the 
meaning of section 55. The word “ward” ag 
used in section 55 is defined by section 3, 
clause 3, which states: “ ‘ward’ means a dis- 
qualified proprietor whose person or property 
or any part of whose property is under the 
superintendence of the Court of Wards.” 
This portion of the section clearly cannot 
refer to Drigbijai Singh. Neither Jai Singh 
or alta Singh were disqualified proprietors 
nor was Drigbijai Singh himself a disqualif- 
ed proprietor. The Court of Wards might, 
had“it chosen, have applied to have Drigbijai 
Singh declared a disqualified proprietor (as 
he was then a minor) under the provisions of 
Act III of 1899. Butthe Court of Wards 
took no such action with regard to bim, We 
now come to the latter part of the section 
which states: “or a proprietor in regard to 
whose property a declaration has been made 
under section 10.” Seetion 9 of Act III. of 
1899 and section 10 of Act IV of 1912 are 
in agreement with regard to the word “pro. 
prietor”, Section 9 reads: “A proprietor 
may make application to the Local Govern- 
ment to have his property placed under the 
superintendence of the Court of Wards, and 
the Local Government may, on being satisfi- 
ed thatitis expedient in the public interests 
that such property should be managed by the 
Court of Wards, make a declaration to that 
effect.” Section 10 reads: “A proprietor may 
apply to the Collector to have his property 
placed under the superintendence of the 
Court of Wards, and the Court of Wards 
may, on being satisfied that it is expedient 
to undertake the management of such pro- 
perty, make a declaration to this effect.” 
Section 10 of the new Act provides that the 
application should be made to the Collector 
instead of to the Local Government and pro- 
vides that the Court of Wards and not the 
Local Government shall decide whether the 
estate shall or shall not be taken under the 
management of the Court of Wards. But 
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there is no difference with regard to the 
person who can make the application. In 
each case that person is the proprietor, 
Section 3, clause 5, of Act III cf 1899 has 
not been altered with regard to these points 
by section 3, clause 3, cf Act 1V of 1912, in 
each case the wording of the portion having 
bearing on the point being “or a proprietor 
iu regard to whose property a declaration 
has been made” under section 9 cf the old 
Act or section 10 of the new Act. It is clear 
that this word “proprietor” means the pro- 
prietor who made the application. In the 
present case JaiSingh and Lalta Singh only 
made the application and Drigbijai Singh 
did not make an application. Thus Jai 
Singh and Lalta Singh became “wards” 
within the meaning of the Act and Drigbijai 
Singh did fotbecomea “ward.” The learned 
Counsel for the vendee-respcrdent has drawn 
our attention to a recent decision of their 
Lordships of the Privy Council in Gulab 
Singh v. Raja Seth Gokuldas (1). This was 
a case which was heard cn appeal from 
the Court of the Judicial Commissioner, 
Central Provinces. There two managing 
members of a Hindu joint family applied 
under the provisions of section 7 (4) of Act 
XVII of 1885, the Central Provinces 
Government Wards Act, to the Deputy 
Commissioner as Court of Wards for the 
district to assume- superintendence of the 
jcint family estate with a view to liquidate 
their debts. Their Lordships held thatin 
making the application they acted within 
their power and authority as managing 
members and in the interest of all the 
members of the joint family, and that, 
inasmuch as no member had in the property 
any definite undivided share, what was 
taken over by the Court cf Wards on 
assuming superintendence of the estate was 
the property of all the members of the 
joint family. They held that the Chief 
Commissioner had power to sanction the 
assumption by the Court of Wards of the 
whole of the joint family property, whether 
the application was made by the managing 
members only or by all the members of the 
family, and that the acts of the Court of 


(1) 19 Tnd. Cas. 521; 40 C. 784 (P. O.); 17 0. L. J. 
619; 16 Bom. L. R. 613; 17 C. W. N. 918; (1913) M. 
W. N. 542; 14 M. L. T. 55; 25 M. L. J. 179; 9 N. L. 
R. 117; 40 T. A. 117. 
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Wards in dealing with the property after 
charge of it was assumed bound the interests 
of allthe members. This decision does not, 
however, Jay down that a member of such 
a joint Hindu family who has not joined 
in the application becomes a ward with 
regard to such disabilities as are contemplated 


by section 55 of Act 1V of 1912. It lays 
down that the functions and the powers 
of the managing members of the joint 


family who have made such an application 
are taken over by the Court of Wards. 
The Court of Wards after such an applica- 
tion has been made takes the place of the 
managing members, Act XVII of 1885 does 
not create any such disabilities as are 
created by section 55 of the Local Act 1V 
of 1912. These disabilities are of a peculiar 
kind. They apply only tothe actual wards, 
instance to 
the persons who of their own accord placed 
themselves under the Court of Wards, ard 
they do not apply to other members of the 
family whose interests in the joint family 
property are managed by the Court cf 
Wards. Tbus the provisions of section 55 
do not prevent Drigbijai Singh from bringing 
the present suit to enforce a right of pre- 
emption. It isestablished law in Oudh that 
a member of a joint Hindu family hold- 
ing a share in the joint family property 
is a ¢o-sharer of the sub-division within the 
meaning of section 9, Act XVIII of 1876, 
even although his name does not appear 
on the khewat, This proposition was laid 
down in Hazari Singh v. Joot Singh (2) 
and has invariably been followed in subsequent 
cases. Drigbijai Singh had, therefore, the 
right to bring the suit apart from the right 
possessed by his father. It is not the case 
that his father had no right of pre-emption, 
It is the case that he had aright of pre- 
emption but that under the provisions of 
section 55 he was not permitted to use it 
except with the consent of the Court of 
Wards. But the fact that he was not so 
permitted to use it does not stand in the 
way of the son obtaining relief when he 
has sued as a co-plaintiff with his father. 
We, therefore, decide that Drigbijai Singh’s 
claim must be allowed although the claim 
of Lalta Singh must be dismissed, 


(2) 10. C, 252, 
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We now come to the guestion asto the 
amount to be paid by Drigbijai Singh as a 
condition precedent to his enforcing his right. 
The learned. Counsel for the appellants 
accepts the greater part of the consideration 
as found by the learned Subordinate Judge. 
He objects, however, to the amount of 
Rs. 1,805-9-4 in item No.1, He admits the 
validity of Rs. 8,961-6-8 out of the tctal 
of Rs. 10,767, but argues that under the 
terms of the deed payment of which is 
secured by the deed of sale the remainder 
should be disallowed. His objection is based 
on an interpretation of one portion of the 
deed. He would saleulate the interest not 
as compound interest proper but as interest 
on the amount of simple interest. The 
words of the deed might possibly bear the 
interpretation that be would put on them, 
but they certainly bear the interpretation 
that the learned Subordinate Judge placed 
upon them, and, in view of the fact that 
that was the interpretation cf the deed 
accepted by the parties of their own free will 
and accord, we see nc reason tomakea more 
favourable interpretation in the interests 
of the pre-emptor when the original 
debtor was content to accept this manner 
of calculation. There is nothing of a 
fictitious or a fraudulent nature about this 


portion of the transaction. The learned 
Subordinate Judge at o. p. 203 of his 
judgment has given good reasons for 
adding the amount of Rs. 146 to the 


amount calculated under the terms of the 
deed. We find against the appellant 
Drigbijai Singh on this point. 


The second point to which he takes 
exception is with regard to the allowance 
of the item referred to at o.p. 218. His 
case is’ that the deed therein referred to, 
the satisfaction of which is made a por- 
tion of the sale consideration, never existed. 
But we are satisfied the learned Sab- 
ordinate Judge arrived at a correct con- 
clusion on the evidence when he found 
that this deed did exist and that the 
amount due for its satisfaction has been 
correctly calculated. We-have only to refer 
to some slight inaccuracies in calenlation to 
which reference is made at o. pp. 209and 
210 of the judgment. These inaccuracies, 
which have caused the vendors to receive 
Rs. §9-14-0 too little, ara clearly owing to 
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bona fide mistakes of calculation., They do 
net show any collusion or anything 
fictitious. The conclusion at which we 
arrive is tbat the amount settled in the 
deed ‘of sale was settled genuinely and 
honestly between the parties, that there 
were no fictitious entries, that there was 
no collusion although there was a slight 
error in caleulation, and that if Drigbijai 
Singh wishes to obtain possession of the 
property by exercise of a right of pre- 
emption- he can only do so by the pay- 
ment of Rs. 32,000 to Jbau Lal vendee, 
of which Jhau Lal must make good 
Rs. 89-14-0 to the vendors. 

We, therefore, allow this appeal in part. 
The appeal of Dalta Singh is dismissed. 
The appeal of Drigbijai Singh is allowed 
to this extent that if he pays Rs. 32,C00 
into the Court of the Subordinate Judge 
of Hardoi on or before the lst Saptember 
1916 he ghall obtain possession of the 
property transferred. 

There were certain cross-objections filed 
by the vendee-respondent. These are 
based upon an alleged. miscaleulation of 
the Pleader’s fee. These objections have 
no weight. The Pleader’s fee was calculated 
correctly according to the rules at the 
time that the decree was passed. It is 
true that subsequent to the passing of the 
decree the rule affecting the question has 
been changed, but that circumstance cannot 
help the objector. 


The order as to costs will be as 
follows: —The vendee will pay his own 
costs and those of Drigbijai Singh in 


both Courts including the costs of the 
cross-objections. Lalta Singh will pay his 
own costs throughout. If Drigbijai Singh 
does not pay Rs. 32,000 into the Court of 
the Subordinate Judge of Hardoi on or 
before ist September 1916 his suit shall 
stand dismissed and he shall pay the costs 
of defendant-vendee in all Courts, 


Appeal partly allowed, 
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PUNJAB CHIEF COURT. 

Seconp Civin Appeau No. 1598 or 1915. 

July 18, 1916, 

Present:—Mr., Justice Broadway. 
HAIDAR—Puarntips— APPELLANT 
versus 
FATTEH KHAN—Desrenpant— 

| RESPONDENT. 

Punjab Alienation of Land Act (XIII of 1900), s. 6 
—Mortgage to pay off old debt owing to non-agricul- 
turists, whether contravenes - provisions of Act —Con- 
sideration, 

It is not the object of the Alienation of Land Act 
to prevent a non-agriculturist from recovering 
money due to him from an agriculturist by any 
legal means in his power and if such a person can 
induce an agriculturist to pay off a debt due to him 
aud to take a mortgage of land from his debtor as 
security, for himself, there is nothing in this Act 
to prohibit such a course. lt is immaterial whether 
the mortgagee pays incash or gives his bond, nor 
has he anything to do with the correctness of the 
account or real amount due beyond what the debtor 
himself admits and asks the mortgagee to pay for 
him. [p. 194, col. 2; p. 196, col. 3.) 


Jahan Khan v. Dalla Ram, 142 P. R, 1907; 86 P. W. 
R. 1907; 48 P. L. R. 1903, followed. . 

Allah Ditta v. Nazar Din, 33 Ind. Cas. 474; 53 P. 
R. 1916; 61 P. W, R. 1916, followed. 

Second appeal from the decree of the Dis- 
trict Judge, Attock, at Campbellpur, dated 
the 4th March 1915, affirming that of the 
Munsif, lst class, Pindi Gheb, dated the 16th 
June 1914, dismissing the claim. 


Dr. Nand Lal, for the Appellant. 


Mr. L. M. Datta, for the Respondent. 


JUDGMENT.—The facts of this case are 
as follows:—Fatteh Khan, the defendant-re- 
spondent, owed some money to Chet Ram and 
: Sahib Ditta, the amount, it was alleged, 

being Rs. 1,000. Fatteh Khan entered into 
‘an agreement with Haidar plaintiff-appel- 
lant by which Haidar undertook to pay this 

sum of Rs, 1,000 to Chet Ram and Sahib 
Ditta on behalf of Fatteh Khan, and Fatteh 
Khan agreed to mortgage 337 kanals and 14 
marlas of land to Haidar for that amount. 
Accordingly on the 27th May 1913, Fatteh 
Khan appeared before the patwari and made 
a statement, in which he clearly said (1) 
that he owed Chet Ram and Sahib Ditta 
the sum of Rs. 1,000; (2) that Haidar had 
undertaken to pay this Rs. 1,000 to Chet 
Ram and Sahib Ditta; (3) that Chet Ram 
and Sahib Ditta had agreed to this arrange- 
ment and had released him (Fatteh Khan) 
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from all further lability; (4) that be had 
accordingly orally mortgaged thesaid land 
to Haidar and given him possession of the 
same and (5) that the said oral mort- 
gage should be entered in the mutation 
register. 

On the 28th May 1918, Fatteh Khan 
filed an application to the Tahsildar which 
was to the same effect, and was examined 
on oath by the Tahsildar when Fatteh Khan 
repeated his former statement and supported 
his application. It will thus be seen that 
on the 27th and 28th May 1918, Fatteh 
Khan made an unequivogal and clear state- 
ment acknowledging that the sum he had 
owed to Chet Ram and Sahib Ditta was 
Rs. 1,000, that Haidar had undertaken to 
pay this sum, and that in consideration of 
that undertaking he had mortgaged the said 
land to Haidar for Rs. 1,000 and had given bim 
possession. 

The Revenue Authorities ultimately held 
that the whole transaction wasa colourabls 
one—that the real mortgagess were Chet 
Ram and Sahib Ditta who had put forward 
Haidar as a mere dummy or benamidar, 
as they being non-agriculturists were prohibit- 
ed from taking the land on mortgage by the 
Alienation of Land Act. 


Fatteh Khan had in the subsequent pro- 
ceedings before the Revenue Authorities 
made the allegations and had said that he 
had really only owed to Chet Ram and 
Sahib Ditta Rs. 600 and they had promised 
to advance him another Ri 400 if he 
agreed to this transaction. He alleged that 
this further sum of Rs. 400 had not been 
paid to him and, therefore, he had exposed 
the true state of affairs. 


Haidar on the 19th March 1914 then filed 
the present sait asking for possession in the 
terms of the oral mortgage. 


The learned Munsif dismissed the suit 
on the 16th June 1914, holding that Fatteh 
Khan’s assertions were correct and that Chet 
Ram and Sahib Ditta were the real mort- 
gagees, Haidar being merely their benamidar. 
He also hell, that Fatteh Kban had not 
settled accounts with Chet Ram and Sahib 
Ditta at Rs. 1,000. It was, however, held 
that, as a matter of fact, the land was 
mortgaged by Fatteh Khan, but that it was 
invalid as both Fatteh Khan and Haidar had 
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been cheated by Chet Ram and Sahib Ditta. 
Haidar appealed to the learned District 
Judge who upheld the decision of the learned 
Munsif and held, as he had done, that 
though Fatteh - Khan had admitted the 
mortgage before the Tahsildar, on the 20th 
January 1914, he had exposed the truth of the 
transaction. He distinguished Jahan Khan v. 
Dalla Ram (1) from the present rase, in that 
he considered that as the acconnts said to 
have been settled with Chet Ram and Sahib 
Ditta, when Res. 1,0CO0 were found due, 
were obviously fraudulent, the respondent 
never could have agreed to mortgage his 
land for that sum, seeing it was to a very 
great extent made up of interest, He 
accordingly held that “it cannot be said that 
the mortgage is legal and binding or one 
that could he enforced.” He confirmed the 
lower Court's decree. Haidar has now pre- 
ferred this appeal against that decision and 
I have heard Dr. Nand Lal on his behalf 
and Mr, L. M. Datta for respondent, 


What has been held by both the Courts 
helow is that although as a matter cf fact 
Fatteh Khan did mortgage the land, ib is 
bad in law inasmuch as the real mortgagee 
was not Haidar but Chet Ram and Sahib 
Ditta were the actual mortgagees and they, 
being non-agriculturists, could not take a 
valid mortgage. ` 


Now a Full Bench of this Court has 
recently decided that once a mortgage has 
been entered into it cannot lightly be set 
aside, and has applied the principles 
enunciated in section 58, Transfer of Property 
Act, to this Province. In the present case 
Fatteh Khan has admitted that, asa matter 
of fact, he did mortgage the land in suit to 
Haidar. He has no doubt endeavoured to 
avoid the transaction, on the ground that 
Haidar was only a benamidar for persons 
who were themselves debarred from taking 
the land on mortgage and also on the 
ground that be had not received the full 
consideration. 


It seems to me, however, that on an 
examination of these grounds there is really 
no force in them and that following the 
Fall Bench decision above referred to which 


(1) 142. P.R. 1907; 86 P. W.R. 190748 P. D. 
R, 1908, 
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is reported as Allah Ditta v. Nazar Dig(2), 1 
must hold that the mortgage was actually 
entered into and that it is valid unless it 
can be shown thatit is barred by the Aliena- 
tion of Land Act. 

Though not precisely the same, the facts 
of this case are very similar to those in 
Jahan Rhan v. Dala Ram (1). 

In that case it was held that it was not 
the object of the Alienation of Land Act to 
prevent a non-agriculturist from recovering 
money due to him by an agriculturist by 
any legal means in his power, and that if 
such a person could induce anagrioulturist 
to pay off a debt due to him and to take 
a mortgage from his debtor as security for 
himself, there was nothing inthis Act to pro- 
hibit such a course, 

In the present case this is precisely 
what has occurred. Haidar has paid Chet 
Ram and Sahib Ditta the money dua by 
Fatteh Khan and has taken a mortgage 
from the latter as security for himself, 

It is not denied that Haidar has execut- 
ed a bond for Rs. 1,000 in favour of Chet 
Ram and Sahib Ditta and that ha is liable 
thereunder to pay them that sum. 


Mr. Datta admitted that Fatteh Khan 
had been released from all liability to Chet 
Ram and Sahib Ditta who now could not 
in any circumstances recover any money 
from him, but must look solely to Haidar. 
That being the case the debt due by 
Fatteh Khan, whatever be the sum, is now 
extinct, and that because Haidar now is 
liable to pay it. 


In these circumstances if seems to me 
that there has been no contravention of 
the provisions of the Alienation of Land 
Act. 

The only person who can advance any 
claim under the mortgage is Haidar, and 
Chet Ram and Sahib Ditta can in no 
conceivable circumstances ever obtain pos- 
session ofthis land. Ifthey did attempt 
to get possession they would be met at 
once by this Act. 

I must, therefore, hold that the mortgage 
is a valid one so farasthis Act is con- 
cerned. 

Turning now to the question of con- 
sideration, it seems to me that we are only 


(2) 33 Ind, Cas. 474; 58 P, R. 1916; 61 P, W. R. 1916, 
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. concerned with the terms of the mortgage 
whicheis under consideration. They are 
clear and undisputed, the consideration comes, 

- and can come, only from Haidar and 
the consideration is obviously the extinction 
of the debt once due by Fatteh Khan to 
Chet Ramand Sahib Ditta. It has been 
admitted that that debt is,asa matter of 
fact, extinct, therefore, it seems 
that as far as Haidar, the mortgagee, is 
-concerned there is no failure of considera- 
tion. 


But it is urged that the sum of Rs. 1,000 
: ‘is now payable to Haidar under the mortgage 
_ whereas the debt due was only Res. 600. 
I do not quite see how Haidar is con- 
cerned with this question. He was told 
by the creditors and the debtors that the 
debt due amounted to Rs. 1,000, that sum he 
undertook to pay and for that sum he had 
bound himself to Chet Ram and Sahib Ditta, 
by the bond he has executed in their favour. 
He can fairly reply that it has nothing to do 
with him what the correct amount of the 
debt may have been. Fatteh Khan told him 
it was Rs. 1,000 and on that assurance he 
has undertaken liability to that extent. He 
could scarcely be expected to look minutely 
‘into the accountand to satisfy himself that 
the sum of Rs. 1,000 was actually due. 
„Indeed it may be that Fatteh Khan is right 
„and that Chet Ram and Sahib Ditta did under; 
take to make him a further advance of 
Rs. 400, which they have failed to do. 
Haidar can still reply that with that he has 
no concern. 


It is also worthy of notice that on the 27th 
and 28th May 1913, Fatteh Khan definitely 
stated that the debt that Haidar had under- 
taken to pay amounted to Rs. 1,000. The 
non-payment to him of Rs. 400 was never 
hinted till a much later stage of the proceed- 

-ings, and long after Haidar had executed the 
‘bond by which he rendered himself liable to 
pay the sum of Rs. 1,000, If, as a matter of 
fact, Fatteh Khan’s claim is correct and Chet 
Ram and Sahib Ditta did undertake to lend 
him the Rs. 400 as he states, he is not wholly 
without remedy. He oan claim that sum 
from Chet Ram and Sahib Ditta. Without 
in any way expressing a definite opinion on 
the point, Ido not see why ke could- have 
sued these persons for specific performance 
of their contract to pay him that money, 
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assuming that this remedy was ‘open to him 
and he could have on proof of his claim either 
obtained that sum in cash or attached the 
money due to them by Haidar to that extent. 

As it is, on the decision of the Courts 
below he is not only freed from a debt to the 
extent of Rs 600 at least that he admits was 
due but also escaped the mortgage. In the 
circumstances I accept this appeal and give 
Haidar a decree for possession of the land 
in suit in the terms of the mortgage with 
costs throughout. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Civic Apegat No. 2790 or 1915. 
July 17, 1916. 

Present:—-Sir Donald Johnstone, KT., 
Chief Judge. 
MOHAN LAL AND orgers—Derenpants— 
APPELLANTS 
VeErTEUs 
NEKI AND ANOTHER— PLAINTIFFS—- 


“RESPONDENTS. 

Minor, guardian ad litem of, confession of judgment 
by— Gross negligence—Minor, suit by, on attaining 
majority, to set aside decree. 

Gross negligence on the part of the guardian ad 
litem of a minor in defending a suit gives the 
latter a cause of action to set aside the decree, [p. 
196, col. 2.) 3 

Ghulam Ali Shah v. Shahabal Shah, 3 P. R. 1905, 
87 P. L. R. 1905; Nur Muhammad v, Aimna; 
91 P. R. 1907; 191 P. L. R 1908; Har Narain v. 
Musammat Deoki, 24 P. R. 1893, distinguished. 

Ahmad Ali Shah v. Amir Shah, 35 P. R. 1898, 
Mohammud v. Sukha Singh, 13 Ind. Cas. 20; 36 P. W. 
R. 1912; 16 P. L. R. 1912, approved. 


Second appeal from the decree of the 
District Judge, Karnal, dated the 24th 
June i915, reversing that cf the Munsif, 
lst class, Sonepat, dated the 13th May 1914, 
dismissing the claim. 


Mr. Abdul Ghani, for the Appellants. 
Dr. Nand Lal, for the Respondents. 


JUDGMENT,—On 24th April 1913, in 
the Court of the Subordinate Judge, . Rohtak, 
ina suit by Mohan Lal, Musammat Niadri and 
many others, a decree was passed against 
the present plaintiffs (who are minors) 
on a confession of judgment by the 
latter’s guardian ad litem (their mother 
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Musammat Dhapan) and Sita Ram, their 
mukhtar. The plaintiffs were collaterals 
of two men Kala and Naurang who, some 
20 odd years earlier, had sold certain 
land to the minors’ ancestors and the 
suit impugned the alienation. Pleas were 
filed, involving questions of limitation, 
ancestral nature of the land, consideration 
and‘ “necessity,” locus standi of the collaterals, 
and acquiescence of them; but none of 
those questions was decided, for the 
guardian and mukhtar aforesaid appeared 
and stated that they had received Rs. 1,849 
in cash from the plaintiffs, that being the 
original sale-price, and had withdrawn 
their defence, not wishing the minors to 
be burdened with costs. The Subordinate 
Judge, without really considering the cir- 
cumstances of the case, sanctioned the 
compromise, on the grcunj, apparently, that 
the price had been got back and the 
minors were saved from further risks and 
demands. 

The minors now sue, not for possession 
of the land, but merely for a declaration 
that the decree was fraudulent and collusive 
and was due to gross negligence and want 
of care on the part of their guardian and 
mukhtar and that it should not take 
effect against them. I think they pro- 
bably should have sued for possession of 
the land, as they are -out of possession, 
and will still have to sue for possession, 
but inasmuch as the case has been fought 
out in two Courts as it stands and no objec- 
tion as to the frame of the suit bas been put 
in before me, I am not inclined to take this 
matter up. The first Court did hold that suit 
for declaration did not lie, and on this and on 
the merits dismissed the claim; “but the 
lower Appellate Court ignored this point 
and gave plaintiffs the decree prayed for, 

Defendants come here on second appeal, 
‘ and urge— 

1. That the lower Appellate Court had 
no right to decide as it has done, without 
taking any evidence, that the previous 
suit was time-barred and that the plaint- 
iffs in it had no locus standi, there being 
no issue on these subjects in the present 
case} 

2 That according to Ghulam Ali Shah v. 
Shahabal Shah (1), there was no sufficient 


(1) 3 P. R. 1905; 87 P, L, R, 1505. 
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indication of negligence on the part of the 
guardian; 

3. And that at least the minors should 
return the price received (Rs. 1,340), CF. 
Nur Muhammad v. Aimna (2). 

It is also argued that mere negligence 


is not sufficient, Madhavaya v. Kerala 
Varma (3), but that ruling is not 
in point. There the suit had been actively 


and earnestly prosecuted by the guardian, 
and a mere mistake had been made. 
Then in Har Narain v. Musammat Deohi 
(4) fraud in equity was held not re- 
cognisable, and the view was taken that, 
where the Court, which sanctioned the 
compromise, had all the facts before it, and 
preceeded on the same lises us those set 
forth by the guardian as the excuse for his 
action, it could not be said that the guardian 
was negligent. In my opinion, however, 
the later cases, viz., Ahmad Ali Shah v. Amir 
Shah (5) and Mohammad. v. Sukha Singh 
(6), are more in point. Inthe former it is 
said that gross negligence on the part of a 
guardian is sufficient to give the minor a 
cause of action and neglecting to appeal in 
a hopeful case was considered to be such 
negligence. In the latter case (Chevis, J.) 
the facts are almost precisely as in the case 
now before me. 


I am disposéd to reject this appeal, ko 


. far as concerns- the actual decree passed. 


In my opinion, however, a good many of 
the Gndings of the lower Appellate Court 
are mere obiter dicta and are not based on 
evidence. I hold that there was prima facie 
a good case for the minors in 1913 on 
the score of limitation and the opposite 
party’s locus standias being 8th degree col- 
laterals. There was also prima facie a good 
case for the minors on the score of passing 
of consideration, and existence of necessity. 
As to these questions all that the 
lower Appellate Court could properly 
say, and all that can ba said now, is 
that it was the duty of the guardian 
to stand by these pleas and on the strength 


(2) 91 P. R. 1907; 191 P. L, R. 1908. 

(3) 13 M. L. J. 68. 

(4) 24 P. R. 1893. 

(6) 35 P. R. 1898. 

(6) 13 Ind, Cas. 20, 36 P.W. R. 1912 151P. L. R. 
1912, 
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of them to resist the claim; but these ques- | 


tions cafnot properly be desided on this 
record. Had plaintiffs sued for possession, 
this could have been done, but now these 
questions will have to be decided when 
plaintiffs sue for possession. In short, the 
present decree under appeal merely clears 
tke decree of 1913 out of the way and leaves 
the parties face to face as if the litigation 
of 1913 bad never taken place. 

It follows also that the matter cf refund 
of Rs. 1,340 must be reserved for decision 
in the further suit, 

Appeal dismissed, but without costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 

Seconp Civiu Arrear No. 3288 or 1915. 

July 18, 1916. 

Present: —Mr. Justice Scott-Smith. 
SHAH NAWAZ AND orners—Devenpants— 
ÅPPELLANTS 
© versus 
SHAH NAWAZ AND GTAEHS — PLAINTIFFS— 
RESPONDENTS, 

Ciril Procedure Code (Act V of 1898), s. 99— 
Anisjoinder of paities—-Second appeal, whether com- 
petent, . 

A second appeal is not competent on the ground 
of misjoinder of parties if it has not affected tho merits 
of the case or the jurisdiction of the Court. 


Second appeal from the decree cf the 
District Judge, Karnal, dated the 26th 
jay 1915, affrming that of the Munsif, 1st 
class, Karnal, dated the 23rd December 
1914, decreeing the claim. 
Lala Kishen Chand, for the Appellants. 
Dr, Nand Lal, for the Respondents. 


JUDGMENT.—On the 24th June 1908, 
Kima sold some joint land, half of which was 
his own and the other half that of Shah 
Nawaz. The latter’s land he sold in the 
capacity of guardian. After Kima’s death, 
Abdul Majid, his mincr son, and Shah Nawaz 
sued fcr the land sold. The lower Courts 
have decreed the claim on the ground that 
necessity and consideration had not been 
proved. Defendants have filed a second 
appeal to this Court, 
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The first ground urged is that there was a 
misjoinder of plaintiffs. An issue on this 
point was framed in the first Court, and 
was decided against the defendants. In 
appeal to the lower Appellate Court, it was. 
urged that the first Court should have allow- 
ed the appellants to produce evidence on 
this ireue. No evidence, however, was 
necessary on the issue. The objection as to 
misjoinder was based on the fact that Abdul 
Majid sued for his share of the land on the 
ground that there was no necessity for the 
sale, but that Shah Nawaz sued for his share 
on the ground that, in accordance with the 
Mubammadan Law, Kima had no power to 
sell it and the sale was not effected for hia 
benefit. The question was one of law and it 
had been decided on tke facts as admitted, 
and it must, therefore, be beld that no objec- 
tion to the first Court’s finding on the ques- 
tion of misjoinder was raised in the lower 
Appellate Court. Even if there was any 
misjoinder, I should hold, having regard to 
section 99 of the Civil Procedure Code, that 
the misjoinder has not affected the merits of 
the case or the jurisdiction of the Court ard, 
therefcre, the decree should not be set aside 
on that account. ; 

It is next urged that appellants, relying 
upon this legal issue, did not exert them- 
selves to produce all their evidence to prove 
necessity and consideration., This was their 
own lookout, and they have only themselves 
to thank if the evidence was not considered 
sufficient They definitely closed their case 
onthe 2lst December 1914, and, in my 
opinion, they are entitled to ro further 
opportunity for producing additional evidence, 
Lala Kishen Chand urges that as regards 
Shah Nawaz there should have been an issue 
as to whether the sale was effected for his 
benefit. The issue was whether the sale was 
for necessity and consideration and the 
defendants knew perfectly well what they 
had to prove. I donot consider that they 
have been prejudiced by the form of the 
issue. The finding that necessity and con- 
sideration had not been proved is one of fact 
and cannot be contested on second appeal, 

The appeal fails and is dismissed with 


costs. 
Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First OiviL Appean No. 14 or 1915. 
i September 12, 1916. 
Present:—-Mr. Kanhaiya Lal, A. J. C., and 
Mr. Kendall, A. J. C. f 
SARUP CHAND—Derenvant No. 1— 
APPELLANT 
tersus 
Musammat PANI—Puatnrirs— 
RESPONDENT. 

Hindu Law—Mitakshara—Partition—Mother’s share 
—Stridhan, mother in possession of, effect of—“Estoppel 
against estoppel setteth the matter at large”, meaning 
of — Arbitration and award. 

Ona partition between her sons and step-sons, 
a mother is, according to the Mitakshara, entitled 
to a share equal to that of her son. [p. 199, col. 2.] 

Damodardas Maneklal v, Uttamram Maneklal, 17 
B. 271; 9 Ind. Dee. (N. s.) 177; Har Nurain v. Bisham. 
bhar Nath, 31 Ind, Cas, 907; 38 A. 83; 13 ALL. J. 1129, 
referred to 

The maxim ‘estoppel against estoppel setteth the 
matter at large’ explained. [p. 200, col. 1.] 

Plaintiff, acting as guardian of her infant son, 
agreed with defendant her step-son to partition the 
family property and an arbitrator was appointed to 


` effect the partition. The plaintiff applied to the 


arbitrator to allot her a maintenance allowance, 
which he did in the award. Plaintiff then applied 
on behalf of her son and of herself to have the 
award filed in Court. On defendant’s objection, 
however, the award was modified, and plaintifi’s 
maintenance was disallowed as against the defend- 
ant. Plaintiff therenpon filed a suit for a partition 
of her one-third share: 

Held, that the plaintiff was entitled to a one-third 
share in the family property: [p. 199, col. 2.] 

(2) that the effect of setting aside of the award 
in regard to her maintenance was to restore the 
status quoante and to justify the plaintiff in claiming 
her share in the family property. [p. 209, col. 1.] 

Obiter dictum.—There may be cases where the 
possession of separate property by a mother might 
have the effect of reducing pro tanto the share which 
she may be entitled to on partition. [p. 200, col. 2.] 

Poorendra Nath Sen v. Hemangini Dasi, 1 Ind, 
Cas. 523; 12 C. W. N. 1002; 35 C, 76, referred to, 

Appeal against the decree of the Sub- 
ordinate Judge, Lusknow, dated the 9th 


November 1914. 
Babu Har Dayal, for the Appellant. 


Babu Bisheshwar Nath, for the Respond- 
ent. 


JUDGMENT.—This appeal arises ont 
of a suit, brought by the  plaintiff-re- 
spondent,-for partition of a one-third share 
out of certain property. The plaintiff is the 
widow of Bhikhamal, who died in May 1907, 
leaving by her a son, Harak Chand, who is 
defendant No, 2, He also left by a predeseas- 
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ed wife another son, Sarup Chand, who 
is defendant No.1. Defendant No.e 2 was 
then a minor and was living with his mother, 
the plaintiff. = 

On the 16th December 1912 the 
plaintiff acting as the guardian of Harak 
Chand entered into an agreement with 
Sarup Chand for the partition of the joint 
family property and appointed Debi Prasad as 
an arbitrator for the purpose of dividing the 
same into two equal shares. The agreement 
recited that Harak Chand and Sarup Chand 
were entitled to a half share each in the 
disputed property. During the pendency of 
the arbitration proceeding, the plaintiff ap- 
plied to the arbitrator to settle the ques- 
tion of her maintenance. On the 5th May 
1913 the arbitrator made an award, divid- 
ing the entire moveable property, including 
the ornaments possessed by the plaintiff 
and those possessed by the wives of Harak 
Chand and Sarup Chand, and a portion of 
the immoveable property possessed by the 
family, the division of which the parties 
demanded, into two equal portions, allotting 
one to Harak Chand and the other to 
Sarup Chand and he adjusted-the difference 
between the value of the ornaments pos- 
sessed by the ladies aforesaid by direct- 
ing the plaintiff to give certain ornaments, 
which were then valued at Rs. 1,200, to 
Sarup Chand to equalize his share, In 
regard to the application made by the 
plaintiff for her maintenance, his decision 
was that she should get Rs. 250 per 
year, out of which Rs. 150 wonld be 
payable by Harak Chand and the balance 
by Sarup Chand. The award states that 
the parties accepted its terms and signed 
the same in proof thereof. 


On the llth September 1913 the plaint- . 
iff, acting as the next friend of Harak 
Chand and on her own behalf, made an 
application to the Subordinate Judge of 
Partabgarh, asking that the award should . 
be filed and a decree passed in accordance 
therewith. Sarup Chand objected to the 
fnding of the award on the ground that 
the arbitrator was not authorized by the 
agreement, referring the dispute between 
him and his brother to arbitration, to award’ 
the maintenance to the plaintiff, and that 
he had ignored a certain debt due to 
Santok Chand ona bond, dated the 24th - 
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January 1911, executed by Bhikhamal 
for the payment of which each party was 
equally liable. The Pleader for the plaint- 
iff and Harak Chand thereupon agreed 
that that portion of the award which 
directed the payment of Rs. 100 per mensem 
to the plaintiff by Sarup Chand as main- 
tenance might ba treated as unauthorised 
und excluded from the decree and that 
Harak Chand might be declared liable for 
the amount due to Santok Chand by his 
father, The learned Subordinate Judge, 
before whom -the above proceeding was 
pending, passed a decree in accordance 
with the award with the modification that 
so far as the award gave Rs. 1C0 per 
year as guzara to the plaintiff, it would 
not form part of the decree and also that 
Harak Chand would be liable to pay the 
debt due from his father, Bhikhamal, on 
the bond aforesaid. On the 12th January 
1912 the plaintiff sent a notice to Sarup 
Chand, asserting her. right to a maintenance 
of Rs. 30 per mensem, half of which was 
payable by him, and on the ‘failure of 
the latter to comply with that demand, 
filed the present suit for a partition of 
her one-third share, 

The defence, so far as it is material for 
the purpose of this appeal, was that the 
plaintiff was [not entitled to claim any share 
according to the custom prevailing in 
Marwar, to which the family of the parties 
originally belonged, that the parties still pre- 
served the customs and usages of their original 
home, that the plaintiff was in possession of 
moveable property, including jewellery and 
ornaments, the price of which exceeded tke 
value of the share which each son was 
entitled to get, that she omitted to claim any 
share inthe property in disputeat the time 
of the arbitration and acquiesced in the 
partition made by the arbitrator, and that 
a mere partial division of the joint family 
property did not give the plaintiff a right 
to sue. 


The learned Subordinate Judge found that 
no custom of the kind set up by the contest- 
ing defendant was established, that the 
plaintiff was entitled as mother fo claim a 
one-third share in the family property on a 
partition between the sons, that she was not 
in possession of any property other than 
that comprised in the award, and that she 
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was not estopped from claiming her share 
by reason of the partition made between her 
son and Sarup Chand, or by her actions in 
relation thereto. | z 

. The learned Counsel, who appears for the 
defendant, concedes that he is not prepared 
to sustain the objection that a mother is not 
entitled to a share ona partition made be- 
tween her son and step-son. 


The rule laid down in the Mitakshara on 
the authority of Yagnayalkya (Chapter IT, 
verses 116 and 124) is that “if the father 
makes allotments eqnal, bis wives, to whom 
no separate property has been given by her 
husband or her father-in-law, must be render- 
ed partakers of like portions,” and “of heirs 
dividing after the death of the father, she 

_takes an equal share” (Mitakshara,Chapter I, 
section 2, clauses Sand 9, and section 7, 
clause (1). In Damodardas Maneklal vy. 
Uttamram Maneklal (1) and Hur Narain y. 
Bishambhar Nath (2) it hasaccordingly been 
held that on a partition between sons and 
step-sons, a mother is entitled to a share equal 
to that of her son. It is contended on 
behalf of the defendant-appellant that 
according to the custom prevailing in the 
Marwar country, a widow gets no share, 
if she has sons in existence but gets mainten- 
ance from her son and not from her step- 
son. The evidence produced in support of 
that custom is, however, of a most flimsy 
character. One of the witnesses adduced 
on the point is Meghraj, who gives two 
instances, one of which happened 50 years ago, 
in which the mother claimed no share, and 
the other 49 years ago, in which the mother 
lived with her own son and similarly did not 
claim any share for herself, Madho Lal, 
another witness, who describes himself as 50 
years old, refers to the first instance stating 
that it happened 25 years ago, but does not 
know of any other. Tejpal, the third 
witness, gives no instances at all. The 
instances cited, if true, are not conclusive 
because it is possible that in those cases the 
mother may have beenotherwise well provided 
for and may not have considered it necessary 
to claim any share in the family property. The 
witnesses, moreover, do not agree as to the 


(1) 17 B. 271; 9 Ind, Dee. (x. s } 177. 
(2) 31 Ind. Cas, 997; 88 A. 83; 13 A. L. T. 1129, 
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times when those instarces occurred, and if 
they were but infants then, tbey could not 
have had any personal knowledge as to the 
circumstances in which the family property 
was divided. No wajib-ul-arz or 
decumentary evidence has been filed in 
support of tke alleged custom, and we agree 
with the learned Subordinate Judge in find- 
ing that the defendant-appellant has failed to 
establish it. 

In regard to the argument that the plaint- 
iff is estopped from’ claiming a share by 
assenting to the partition made between her 
son and step-son and asking only for mainten- 
ance for herself, it is sufficient to say the 
defendant-appellant has himself cleared the 
way forthe plaintiff claiming a share in 
the family property by objecting to the 
award and getting it modified, so far as it 
directed the payment of a maintenance of 
Rs. 1C0 per year to her ont of his share. 
It was open to the plaintiff at the time of 
partition to content herself with maintenance 
or to claim a share equal to that of her son 
in the family property. She preferred the 
former course for the time being and moved 
the arbitrator to allowto her a cash main- 
tenance, But the effect of the objection urged 
by the defendant-appellant in the proceeding 
taken by the plaintiff and her son to enforce 
the award was that the award so far as it 
directed defendant to pay maintenance was 
disturbed, and it isnot now open to him to 
say that she had made her election and 
had become estopped by her previous 
conduct from claiming a share. As pointed 
out by Caspersz, an estoppel against an 
estoppel setteth the matter at large 
(Caspersz on Estoppel, 4th Edition, section 
426); and the effect of the setting aside 
of the award in regard to maintenance, 
therefore, would have been, even if there 
had been an estoppel, to restore the status 
quo ante and to justify the plaintiff in 
claiming her share in the family property. 
It is urged on behalf of the defendant- 
appellant that the plaintiff is in posses- 
sion of ornaments worth Rs, 5,000, the 
value of which should be credited in 
reducing the share claimed by her in the 


family property, and reliance is placed in- 


support of that contention on Poorendra Nath 
Sen v. Hemangini Dassi (8). 


(8) 1 Jnd, Cas, 523; 12 C, W, N. 1002; 86 O, 75, 
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As pointed out in Mitakshara (Chapter 
J, section 7, clause 2, and Chapter ®II, 
section 11, clauses 34 and 35), there 
might be cases where the possession of 
separate property by the mother might 
have the effect of reducing pro tanto the 
share which she may be entitled to on 
partition. But itis clear from the award . 
and the evidence of the arbitrator that 
the ornaments held by the plaintiff and 
by the wives of Harak Chand and Sarup 
Chand were included in the partition and 
divided into two equal sbarer, and the 
deficiency in the value of those possessed 
by the wife of Sarup Chand was made 
good by the transfer of certain specific 
ornaments valued at Rs. 1,200 from the 
plaintiff to the defendant-appellant to 
equalize his share. The ornaments held 
by the plaintiff thus form a part and 
pareél of the sbare of Harak Chand, and 
they cannot, therefore, be credited in 
reducing the share to which the plaintiff 
is entitled. According to the decree 
(Exhibit 4), the award still holds good 
so far as it allotted to the plaintiff a 
maintenance allowance of Rs. 150 per year 
from her own son, Harak Chand, and 
she is consequently entitled to claim only 
a one-sixth share out of the half allotted 
to Sarup Chand. i 

In a suit for partition the costs of the 
suit are generally paid by the parties in 
proportion to their shares, as the partition 
is generally fór their mutual benefit. The 
costs incurred by the defendant-appellant 
should rot, however, be ‘charged against” 
the plaintiff, as his defence has been far from 
straightforward. As the plaintiff has been 
found entitled to a decree ‘to the extent 
of a one-sixth share, she will be allowed 
half of her costs here and below from 
the defendant-appellant and ought to bear 
the remainder herself. 

The appeal is consequently allowed so 
far that the decree of the Court below 
will be confined to the plaintiff’s one-sixth 
share out of the half share allotted to ° 
the defendant-appellant under the award. 
The plaintiff will get half of her” costs 
here and below from the defendant-appel- 
lant and bear the remainder of her costs 
herself, 


Appeal allowed, Decree modified, 
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CALCUTTA HIGH COURT. 
APPEALeFROM APPELLATE Decree No. 1241 
or 1914. 

May 31, 1915. 

Present: —Justice Sir Asutosh Mookerjee, KT., 
and Mr, Justice Roe. 
PARAMANANDA SINGH—Derenpant— 
APPELLANT 
VETSUS 
SYJOU SINGH —Praintirr— 
RESPONDENT. 

Landlord and tenant—Tenant holding over without 
landlord’s assent, right of—Ejectment—Notice to quit, 
necessity of—Landlord and Tenant Procedure Act (VIII 
B. ©. of 1869), s. 58. 

Under the Bengal Landlord and Tenant Procedure 
Act a tenant, who is nota cultivator witha right of 
occupancy, remaining in possession, without the 
landlord’s assent after the expiration of his lease, 
does not acquire any interest in the Jand and is 
liable to be ejected forthwith in the manner 
prescribed in seotion 58 of the Act without any 
previous notice toquit. [p. £01, col. 2.] 


Semble.—The position might be different where 
the provisions of the Bengal Tenancy Act apply. 
Cp. 203, col. LJ 

From the mere fact that the landlord tolerates 
the continuance in occupation of the tenant after 
the expiry of the term of his lease, the inference 
does not follow as a matter of course that he 
accepts his former tenant as his tenant in fnture. 
[p. 202, col. 2.] 
` On the determination of the lease for a term, the 
lessee is bound to surrender possession to the 
lessor; on default he may be ejected without notice 
to quit, unless he has been allowed to hold over 
with the landlord’s assent, either express or implied; 
but the mere continuance by a tenant of his possession 
after the expiration of his lease does not give him 
the status of a tenant. [p. 201, col. 2; p. 202, col. 1.] 


Appeal against the decision of the Sub-. 


ordinate Judge, Sylhet, dated the 10th March 
1914; reversing that of the Munsif, 
Karimgunj, dated the 24th February 1918. 


Babu Bhupendra Ohandra Guha, for the 
Appellant. í 


Babu Birendra Chandra Das, 
spondent. 


JUDGMENT.—This is an appeal by the 
defendant in an action in ejectment. On 
the 18th April 1904, the defendant took 
a lease of the disputed land from the plaint- 
iff for a term of three years, from the 
13th April 1904 to the 12th April 1907. The 
lease provided explicitly that the tenant 
would give up possession upon the expiry 
of the term and that, if he desired to con- 
tinue as tenant, he would take a fresh 


for the Re- 
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lease, The term expired, but the defendant 
neither took a fresh lease nor made over 
possession of the land to the plaintiff. The 
consequence was that on the 8th and 15th 
October 1910, the plaintiff gave notices to 
the defendant and asked him to quit the 
land on the 13th April 1911. This demand 
was infructuous, and on the 29th June 
1911 the plaintiff commenced this action to 
eject thedefendant, The Subordinate. Judge 
has held that the tenancy terminated upon 
the expiry of the prescribed term of three 
years and that thereafter, as the landlord 
did not assent to the continuance of the 
occupation by the defendant, the latter 
became a trespasser liable to be ejected 
without service of notice to quit. On the 
present appeal, this view has been assailed 
as erroneons in law. 

The disputed land lies in the district of 
Sylhet, where Act VIII of 1869 B.C. is 
still in operation. Section 53 lays down 
that whenever in any. suit, brought by any 
zemindar or other personin receipt of the 
rent of the land, to eject any cultivator 
not having a right of occupancy or to eject 
any farmer or other tenant holding only 
for a limited period, after the determination 
of the lease or tenancy, the Court shall 
pass a decree in favour of the plaintiff, 
no application in the form provided in sec- 
tion 212 of Act VIII of 1859 shall be 
necessary, but the Court shall forthwith, upon 
the plaintiff depositing in Court the neces- 
sary expenses, make an order for delivery 
of possession in execution of the decree. In 
the present case, the Subordinate Judge 
has found that the defendant is not a 
cultivator with aright of occupancy. Con- 
sequently, on the determination of his lease, 
he was liable to be ejected forthwith in 
execution of a decree in the manner pre- 
been 
argued that as he has remained in posses- 
sion after the expiry of the term of the 
lease, he has acquired an undefined interest 
in the land and is entitled to continue in 
occupation till that interest has been de- 
termined by notice,to quit. This argument 
is entirely fallacious. 

On the determination of a lease for 
a term, the lessee is bound to surrender pos- 
session to the lessor; on defauli he may 
be ejected without notice, for though hg 
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entered into the land with right, he has 
remained without right,:as the tenant can- 
not be said to hold over unless the land- 
lord assents to the continuance of his pos- 
session: Durgi Nikarıni v. Goberdhun Bose(1). 
But the appellant bas contended that the 
mere continuance of his possession gives 
him .the status of a tenant, and, in support 
of this view, has invited our atiention to 
the decision in Huronath Roy v., “Smith 
(2). That case is clearly distinguishable. 
There, under the terms of the lease, the 
tenant was entitled to retain possession 
of a part of the premises, even after the 


expiry of the term, and was bound to 
execute a fresh settlement in respect 
of such portion. The question arose, 


whether the mere fact that such fresh 
Jease had not been executed, affected the 
position of the tenant; the answer was 
adverse to the landlord, for it was found 
that the tenant had expressed his readiness 
to accept the lease from the landlord, who 
had refused to execnte the document. There 
is, on the other hand, a long line of 
authorities in this Court which negative the 
contention of the appellant. Reference may 
be made to the judgment of Sir Barnes 
Peacock, C. J., in Ram Khelawun Singh v. 
Musammat Soondra (3) where the Chief Justice 
observed that, according to English Law and 
according to general principles of justice, 
if, after the expiration of a lease, a land- 
owner continues to receive rent for a fresh 
period, he must be dəeməd tə have 
acquiesced in the tenant’s continuing to hold 
upon the terms of the original leas3 and 
cannot turn .onut the tenant or treat him 
as a trespasser without giving him reason- 
able notice to quit. In the earlier decision 
of Mackintosh v. Gopee Mohan Mojoomdar 
(4)] the proposition was formulated that 
to justify a holding over after expiry of 
a lease, a direct consent on the part of the 
landlord is requisite; and that no implication 
of consent can or should be received, where 
there has been every opportunity of con- 
sent in express terms. later decisions, 


oe 
(1) 24 Ind. Cas. 188; 200. L. J. 443; 19 C. W. N. 
5%. 
(2) 2 W. R. 73. 


13) 7 W. R. 152, 
(4) 4 W. R. 24, 
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specially those of Sadhoo Jha v. Bhupwan 
Oopadhya (5), Sofaoll khan v. Woopean Khan 
(6), Jumaut Ali Shah v. Chutturdhatee Sahee 
(7) and Ganapathi Mudali v. Venkatalakshmi- 
narasayya (8, indicate that this rule was too 
broadly expressed and that the assent of the 
landlord to the continuance of the occupation 
of the tenant after expiry of the term may 
be indicated by acceptance of rent or by con- 
duct which justifies an inference fo that 
effect. But there is no authority, except 
possibly a dictum of Patteson, J., in Doe d, 
Thomas v. Field (9) mentioned in Faby v. 
O'Donnell (10), which supports the pro-` 
position that merely because the landlord 
tolerates the continuance in occupation of 
the tenant after the expiry of the term, 
the inference follows as a matter of course 
that he accepts his former tenant as his 
tenant in future. This proposition is, on 
the other hand, opposed to the decisionin 
Ratan Lal Gir v. Farshi Bibi (11) Iit is 
also opposed to the decision of Mansfield, C. 
J., in Doe d. Godsell v. Inglis (12), where the 
contention was that, as the tenant had con- 
tinued in occupation after the expiry of the 
term, he was entitled to notice to quit, 
though there was nothing to indicate that 
his continuance had been accepted by the 
landlord. Mansfield, ©. J., observed : “You 
do not show that the holding subsequent 
to the expiration was with the assent of 
the lessor” Reliance was there, as here, 
placed upon the fact that the landlord had 
served a notice to quit; and it was argued 
that this cireumstance afforded an unfailing 
indication that the defendant was still a 
tenant, whose tenancy was required to be 
terminated by a nolice to quit. This con- 
tention was overruled in the following 
terms: “This writing is vot in the least 
like a notice to quit; but it is a mere 
demand of possession, the defendant's term 
having sometime since expired. The lessor 
of the plaintiff need not have given any 


(5) 5 W. R. Act X Rulings 17; 1 Ind. Jur. (x. s.) 78. 
(6) 9 W. R. 128. 

(7) 16 W. R. 185. 

(8) 25 Ind. Cas. 109; (1914) M. W. N. 728, 

(9) (1831) 2 Dowling P. C. 542. 

(10) (1870) 4 Ir. R. C. L. 882 at p. 835. 

(11) 34 0. 896; 11 0. W. N. 526. 

(12) (1810) 3 Taunt. 54; 128 E, R. 22, 
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notice at all; but the circumstance of his 
having given a notice will not hurt him.” 
In our opinion, it is incontrovertible that 
the defendant in this case ceased to be 
tenant upon the expiry of his term and 
is liable to be ejected in the manner pre- 
seribed in section 53 of Act VIII of 1869 
B. C. The position might have been differ- 
ent if the provisions of the Bengal Tenancy 
Act had governed this case; but we need 
not deal with this aspect of the matter, bə- 
cause that Statute admittedly has no applica- 
tion. 


The result is that’ the decree of the Court 
below is affirmed and this appeal dismissed 
with costs, 


Appeal dismissed, 
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Muhammadan Law—-Shia School—Inheritance— 
Widows right of succession to landed property of her 
deceased husband—“Landed property,’ meaning of 
—Marriage—Muta—Nikah, before expiry of period of 
muta, validity of—Oudh Laws Act (XVIII of 1876), 
s. 5— Reasonable dower, matters to be considered in 
determining—Dower, whether can be claimed in suit 
for share in inheritance. 

A childless Shia widow is not entitled to any 
share in the landed property of her deceased 
husband. (Lp. 208, col. 2.] 

A right to receive a fixed annual sum of money 
in the nainre of a rent charge is not ‘landed pro- 
perty’ within the meaning of the above rule, so as 
to exclude the widow from participation therein. 
[p. 209, col. 1.] 

A grant of muafi land is a grant of the full pro- 
prietary interest in the land free of the revenue, and 
what the grantee takes under the grant is ‘landed 
property’ within the meaning of the above rule. [p. 
209, col. 2.) 


A marriage by nikah with a muta wife ‘during 
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the subsistence of the period of muta, but after the 
aan of the unexpired period, is valid. [p. 207, 
col 1. 

In considering a claim of dower under section 5 
of the Oudh Laws Act; the first matter to be regard- 
ed is whether the sum actnally agreed upon is 
excessive with reference to the means of the husband. 
If it is not found to be so, there is no occasion to 
discuss the status of the wife for tho purpose of 
reducing the amount [p. 207, col. 2.] 

-In considering whether the amount agreed upon is 
excessive with reference to the means of the husband 
in cases where the claim is made by a widow, regard 
must be had to the value of the husbund’s estate at 
the time of his death. The principal matters to be 
considered in deciding whether a certain sum is 
excessive or not, are the extent and nature of the 

~claims of the various persons who as heirs are 
entitled to divide the estate. If it is made to 
appear that the payment of a certain sum on account 
of dower would reduce the divisible estate to such 
an extent as to leave tho heirs poorly provided for, 
such 4 sum would be considered excessive. [p. 208, 
col, 1. 

The claim of a widow for dower is, under the 
Muhammadan Law, a debt chargeable against the 
general estate of the deceased husband. [p. 208, col. 
2.) : 

Tt is a clear principle of the Muhammadan Law, 
applicable alike to Shias and Synnis, that the estate 
of a deceased Muhammadan is, before its distribution 
among the persons entitled as heirs, liable for tho 
debts which were owing by the deceased at the time 
of his death. Therefore, the widow of a deceased 
Muhammadan is competent to put forward her 
claim for dower in a suit brought by one of the 
hoirs of the deceased for a share in the estate, to 
which she is a party. [p. 205, col. 2.] 


Appeal against the decree of the Subor- 
dinate Judge, Lacknow, dated the 380th April 
1914. 

Messrs. B. E. O'Conor and Abid Husain, 
for the Appellant, 

Mr. Wazir Hasan and Sheikh Ali Abbas, 
for the Respondents. 

JUDGMENT:—These are the appeals of 
two defendants who were impleaded in a 
suit brought for partition in the Court of 
the Subordinate Judge of Lucknow by one 
Nawab.Mirza Mehdi Hasan Mirza. The suit 
was instituted for the purpose of effecting 
a division of the estate of one Nawab Faghfur 
Mirza, who died on the 6th of December 
1911. The two appellants in these appeals 
Nawab Bagar Mirza and Nawab Khurshed 
Mirza were arrayed as defendants Nos. 2 
and 3 respectively and it is an admitted 
fact that they along with the plaintiff are 
brothers of the deceased Faghfur Mirza. 
The first defendant in the case wasa lady 
named Nawib Wazir Begam, who, ascording 
to the statements gontained in the plaint 
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was the widow of the deceased Faghfur 
Mirza. In setting out the particulars. of 
his claim to a share in the estate of his 
deceased brother, the plaintiff admitted that 
Nawab Wazir Begam was entitled tu a share 
of Faghfur Mirza’s property in accordance 
with the Shia Law which governs the relations 
of the parties. Nawab Baqar Mirza and 
Khurshed Mirza, the appellants, who are 
now before us admitted the right of the 
plaintiff to a share in the inheritance, but 
they denied that the, first defendant Nawab 
Wazir Begam was a lawful heir of Nawab 
Faghfur Mirza. They affirmed in paragraph 10 
of the common written statement which they 
filed that the first defendant was in reality 
a woman named Musammat Waziran, who had 
been the daughter of a servant once in 
the employ of Nawab Faghfur Mirza. They 
alleged that no connection, lawful or unlawful, 
had ever existed between Wazir Begam and 
Nawab Faghfur Mirza. In short the case 
for these defendants-appellants was that 
Wazir Begam, as&he is called in the plaint, 
was nothing but a domestic servant. We 
may notice here that there was a fourth 
defendant in the case one Lala Brijbhukhan 
Das, who was impleaded on the ground that 
certain items of moveable property left by 
the deceased Faghfur Mirza had been pledged 
with him with the consent of the other 
parties to secure loans amounting in all to 
Rs. 4,500. The case which she first defendant 
Wazir Begam put forward was that she was 
the lawfully wedded wife of Nawab Faghfur 
Mirza. In the 10th paragraph of her written 
statement she asserted that she had come 
into the household of Nawab Faghfur Mirza 
at Lucknow some 24 or 25 years before the 
suit was instituted, being at that time of 
the age of 5 or 6 years. Her story was that 
she had been brought to Lucknow by her 
mother, who had been sent from Calcutta 
for the purpose of 
to Nawab Faghfor Mirza on the occasion 
of the death of his first wife Sughra 
Begam. In paragraph 11 of her written 
statement she set ont that after having 
resided for some time in Nawab Faghfar 
Mirza’s house she was contracted in 
marriage to him in the muta form for a 
period of four years. In the twelfth 
paragraph it was stated that in the month 
of October 1900 Nawab Faghfur Mirzi 
entered into 9 nikah contract of marriage 
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with her and that her dower was fixed 
at a sum of Rs. 50,000. She alleged in 
this paragraph of the written statement 
that after this marriage was celebrated, 
she was acknowledged by the relatives of 
Nawab Faghfur Mirza as the latter’s law- 
fully wedded wife. On the basis of these 
allegations Nawab Wazir Begam claimed 
not only to be an heir of Nawab Faghfur 
Mirza and entitled to ‘her share of the 
estate under the Shia law, but she also 
claimed that before any division of the 
estate eculd be made she was entitled to 
receive out of it the sum of Rs. 50,000 
which had been fixed as her dower at 
the time of the marriage contract in 
October 1920. There were other pleas 
taken which if is nob necessary for us to 
refer to hero, On the strength of these 
written pleadings filed by parties and of 
the further statements which were made 
to the Court eleven issues were framed by the 
Subordinate Judge, He came to a finding 
upon each of these issues and the result was 
that the plaintiff’s claim was decreed 
in accordance with certain findings of the 
Subordinate Judge, one of which was to 
the effect that Nawab Wazir Begam was 
the lawfully wedded wife of Nawab Faghfur 
Mirza and was entitled to a share in 
certain items of his estate. The Sub- 
ordinate Judge also found that Nawab 
Wazir Begam was entitled to a sum of 
Rs. 50,000 dower and directed that this 
money should be paid out of the estate 
before distribution to the parties who 
are entitled as heirs. The défendants 
Baqar Mirza and Khurshed Mirza have 
now filed separate appeals against 
the decree of the Court below. Both ap- 
peals have been heard together and as 
they both proceed on common grounds, 
one judgment will suffice for the purpose 
of disposing of them. Leaving out of 
consideration one or two grounds set ont 
in the memoranda of appeal which were 
not pressed by the learned Counsel for 
the appellants, we. find that six points are 
raised for decision. The first point taken 
is that Nawab Wazir Begam ought to have 
been driven to a separate suit for the 
purpose of establishing her status as an 
heir of Nawab Faghfur Mirzə. It is 
pleaded that as she was notin possession 
of the property indispute, she should not 


Vol. XXXVIII 


BAQAR MIRZA V, MEHDI HASAN. 


INDIAN 


have gbeen allowed to urge a claim in a 
suit of this nature. The neat point taken 
is that it was not open to Nawab Wazir 
Begam to put forward any claim for 
dower in a suit brought by one of the 
heirs of Nawab Faghfur Mirza for divi- 
sion of the estate. The third question for 
decision is whether or not it is proved 
that Nawab Wazir Begam was duly mar- 
ried to Nawab Faghfor Mirza, the case 
for the appellants is that this marriage was 
not proved. The fourth point for decision 
relates to the amount of dower. The case 
for the appellants in this connection is 
that even if the factum of marriage be 
admitted and it be found that Musammai 


Wazir Begam is entitled to claim her 
dower in the present suit, the sum of 
Rs. 50,000 which sbe has claimed, and 


which the Subordinate Judge has allowed, 
was excessive and onght to be reduced. 
The fifth point relates to the question of 
Nawab Wazir Begam’s title to a share 
in certain landed properties known as the 
jagir properties. Her claim with respect to 
these items of property was admitted by 
the Court below. The case for the appel- 
lants is that Nawab Wazir Begam is not 
entitled to any share in these particular 
items. Lastly, there is a question relating 
to the order of the Court below in the 
matter of costs. 


We proceed to deal with each of these 
points in the order just mentioned; and 
first of all we have to consider the plea 
. taken to the effect that Nawab Wazir 
Begam ought not to have been allowed to 
set up her rights in the present suit. 
According to the plea taken in the first 
ground of the memorandum of appeal 
presented by the appellant Nawab Baqar 
Mirza, it would seem that the case for the 
appellant is that because they admitted the 
claim of the plaintiff Nawab Mirza Mehdi 
Hasan Mirza, the Subordinate Judge ought to 
have refused to adjudicate upon the ques- 
tion of Nawab Wazir Begam’s right to 
have a share in this estate and ought to 
have referred her to a separate suit. We 
may dispose of this point very shortly. 
We think there is no force whatever in 
this ground of appeal. We start with the 
fact that the plaintiff, who is undoubtedly 
entitled to a share in the estate of his 


OASHE. 205 


deceased brother, has admitted the right 
of Nawab Wazir Begam to a share, she 
being a widow of Nawab Faghfur Mirza. 
It is quite obvious that no proper decision 
regarding the extent of the sbares of the 
various persons entitled to divide the 
estate between them could have been 
arrived at by the Subordinate Judge without 
his coming to a finding on the issue as 
to whether or not Nawab Wazir Begam 
was one of Nawab Faghfur Mirza’s heirs, 
and this being the case it appears to us 
to be-futile to put forward a contention 
that the claim of Nawab Wazir Begam 
could not be considered in the present 
“suit. On the contrary we are of opinion 
that the Court acted very properly in dealing 
with this issue in order to-come to a 
decision as to the rights and liabilities of 
all the parties interested. 

The second question for determination is 
whether or not Nawab Wazir Begam 
should have been allowed to put forward 
her claim for dower in these proceedings. 
Here again we think we may dispose of 
this part of the appeal in a very few 
words, 


We take it to be a clear prirciple of 
the Muhammadan law, applicable alike to 
Shias and Sunnis, that the estate of a 
deceased Muhammadan is, .before its dis- 
tribution among the persons who are entitled 
as heirs, Jiable for the debts which were 
owing by the deceased at the time of his 
death. Jt is also an accepted principle of 
the Mubammadan Law that the claim of 
the wife for dower is a debt which is 
chargeable against the general estate of 
the deceased husband where the claim is 
made after his death. We fail to see, 
therefore, on what ground it can reasonably 
be contended that if it be proved that 
Nawab Wazir Begam was the wife and, 
therefore, an heir of Nawab Faghfur 
Mirza ard as such entitled nct only to 
share in some portions of his estate but 
also to dower, she was not competent to 
put forward her claim in the present suit 
to which she, as an heir, was a necessary 
party. On the contrary, we think that 
this was the proper occasion upon which 
a claim of this sort could be put forward 
and entertained so as, for the beneflt of 
all the parties entitled to share in the 
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put an end to all further 
litigation. Various authorities have been 
cited to us upon this matter by the 
learned Counsel on -either side, but the 
principle appears to us to be so clear as 
to render it unnecessary for us to discuss 
of the cases which have been put 


any 
forward for our consideration. We are 
satisfied that so far as this ground of 


appeal is concerned neither of the appel- 
lants has any case. 


We come now to the most important of- 


all the questions which are raised for 
decision here, and that is the question of 
Nawab Wazir Begam’s marriage with the 
deceased Faghfur Mirza. We have already 
referred to the case which the lady 
herself set up in her written statement 
and we have adverted to the fact that 
the plaintiff had in his plaint admitted 
her right to a share in the inheritance as 
the widow of Nawab Faghfur Mirza. We 
have also referred to the pleas taken by 
the second and third defendants, in which 
they denied this lady's statue as .a wife 
and pleaded that she was nothing more 
than a menial servant in Nawab Faghfur 
Mirza’s household, On the 2nd of April 
1913, the date upon which the issues were 
framed, a nikahnuma (Exhibit A-I) was put 
in on behalf of Nawab Wazir Begam. 
According to’ this document the marriage 
between Wazir Begam and Nawah Faghfur 
Mirza was celebrated on the 16th Jamadi- 
° us-sant 1318 H., corresponding to the 12th 
October 1900. In the body of this docu- 
ment it is stated that the marriage was 
solemnized with the assistance of two 
persons named Molvi Saiyed Husain Saheb 
alias Allan Saheb, a mugtahid, and his son 
one Saiyed Mohammad alas Agha Saheb. 
The latter is said,to have acted as vakil 
on behalf of Nawab Faghfur Mirza whilst 
Allan Saheb, the mujiakid, is said to have 
performed this office on behalf of the 
Jady who is described in the document 
“Nawab Wazir Begam Saheba, the 


as 
daughter of Mirza Abdullah.” The docu- 
ment further recites that the dower 


chad been fixed at asum of Rs. 50,000. On 
one margin of the deed there are three impres- 
„sions of the seal of Nawab Faghfur Mirza, 
over which isa signature alleged to be the 
signature of Faghfur Mirza himself, An- 
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other seal affixed on the margin of the 
deed purports to be that of Nawab’ Mirza 
Mohammad Mirza Bahadur, whose signature 
is also attached to thedocument, The third 
seal is thatof Nawab Khurshed Mirza, the 
third defendant in the case. His signature, 
too, is also to be found on the deed. The 
fourth seal and signature on the document 
is that of Mirza Mehdi Hasan Mirza, the 
plaintiff in the present case, and after this 
we find the signature (without a seal) of 
Saiyed Abujafar, an important witness in. the 
case. Atthe head of the document on one 
side of it there is what purporis to be the 
signature of Saiyed Mohammad alias Saiyed . 
Agha, the son of the mujtahid, whilst on 
the opposite side we have what purports 
to be the signature of the mujtahid himself, 
beneath which there is attached the impreas- 
sion of a seal said to have been the seal of 
Allan Saheb. This is the principal piece of 
direct documentary evidence put forward for 
the purpose of establishing the fact that a 
nikah was celebrated between Nawab Wazir 
Begam and Nawab Faghfur Mirza. The 
plaintiff Nawab Mirza Mehdi Hasan Mirza 
admitted the genuineness of this document 
and supported the case which was, put for- 
ward upon the strength of it, He admitted 
that his signature was, attached to the margin 
of the deed and that the deed also bore the 
impression of his seal, Similar evidence 
was given by the witness Mohammad Mirza 
and Abnujafar, also a witness in the case, has 
sworn to his signature on the document. 
On the other hand Nawab Khurshed Mirza, 
the third defendant, has denied the genuine- 
ness of the attestation which purports to 
have been made by him. Allan Saheb the 
mujtahid and his son Saiyed Agha are: both 
dead and so, of course, is Nawab Faghfur 
Mirza, the principal signatory of the deed. 
The case of Nawab Wazir Begam was sought 
to be proved in the Court below both by 
oral and documentary evidence and we think 
we may profitably refer in the first instance 
to the direct oral testimony adduced by her 
for the purpose of proving the marriage. 


LThe learned Judicial Commissioners, after 
discussing the evidence, oral and documenta- 
ry, produced by both the parties in support 
of this issue, proceeded as tollows:—] 

The evidence, oral, documentary and 
circumstantial, is overwhelmingly in favour 
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of the cage set up by Wazir Begam and we 
hold her, therefore, to be the widow of Fagh- 

„fur Mirza and entitled to her lawful share 
of the estate. 


Before parting with this question we may 

notice briefly two points which were raised in 
argument by the learned Counsel for the 
appellants, points which do not appear to 
have been argued in the Court below. It 
was contended that the nzkah said to have 
been entered into in 1900 could not be a 
valid union, by reason of the fact that a 
portion of the period of the earlier muta 
marriage was still unexpired at the time 
‘the nikah ceremony was celebrated. We 
have it, however, from Abujafar, whose 
evidence we are prepared to accept, that 
Faghfur Mirza surrendered the rest of the 
muta period before the second marriage took 
place and we regard this as disposing of 
this criticism of the validity of the nikah. 
_ Another point made was with respect to 
the age of Saiyid Agha, the son of the 
mujtahid at the time of this marriage. The 
evidence is that he acted as vakil on behalf 
of Faghfur Mirza, and certain evidence, 
particularly that of Zafar Mehdi, has been 
referred to for the purpose of showing that 
Saiyid Agha could not have been more than 7 
or 8 years of age in Ostober 1900 and, there- 
fore, incapable in law of representing his 
principal,- We have expressed our opinion 
of the value of Zafar Mehdi’s evidence else- 
where and are not prepared to accept his 
estimate of his brother’s age—a vague 
estimate as itis. We prefer to rely upon 
the evidence of another relative, Sakhawat 
Husain, according to whom Saiyid Agha 
must have been 17 or 18 years of age at the 
time the marriage took place. If this be 
so, Saiyid Agha was of full age according to 
Muhammadan Law which recognises the 
age of puberty (15 years) as the age of 
majority. y 

It having now been found thatNawab 
Wazir Begam was the duly married 
wife of Faghfur Mirza and that there is 
no legal obstacle to her setting up her 
claim to dower in the present suit, we have 
next to consider the amount which should 


be allowed to her on this account. She 
claims a sum of Rs. 50,000, which she 
says was the sum agreed upon at the 


time the nikah ceremony was performed, 
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and the lower Court has held her to be 
entitled to the whole of this sum. 

The case for the appellants is that this 
sum is excessive and it may be noted here 
that the plaintiff also, while admitting the 
claim of Wazir Begam to dower, contended 
that the amount claimed by her is un- 
reasonably high. The argument is that the 
social status of Wazir Begam having been 
of low degree the claim is extravagant. 

The law on the subjectis to be found 
in section 5 of the Oudh Laws Act, which 
lays down that where the amount of dower 
stipulated for is excessive with reference to 
the means of the husband, the entire sum 
shall not be allowed but only sucha sum 
as the Court may consider reasonable, regard 
being had to the means of the husband 
and the status of the wife. The first matter 
to be considered, therefore, is whether the 
sum agreed upon is excessive with refer- 
ence to the means of the husband. If it 
is not found to be so, it is unnecessary to 
go any further and there is no occasion to 
discuss the status of the wife for the purpose 


-of reducing the amount. 


The’ Subordinate Judge has held that 
the amount claimed was agreed upon at the 
time of the marriage and that it cannot 
be deemed excessive in view of the fact that 
the value of the estate left by Faghfur Mirza 
is admittedly Rs. 2,86,000, 

We are of opinion that the decision of 
the lower Court on this issue should be 
maintained. 

-> First with reference to the allegation 
of Wazir Begam that her husband agreed 
to pay her Rs. 50,000 for the dower, 
although for reasons already given we have 
not been able to hold that the nzkahnama 
(Exhibit A-1) is satisfactorily proved, we are 
satisfied that Wazir Begam’s statement is 
true. It is supported by the evidence of 
the ‘confidential servant Abujafar, whose 
testimony in this connection we are prepared 
to accept. We have already mentioned 
that there’ is every reason to suppose that 
Faghfur Mirza was bent upon contracting 
this nikah marriage with Wazir Begam and, 
we think, there can be no doubt that it was 
his devotion to this woman which drove 
him to divorce Malka Begam in spite of the 
fact that she wasa lady of wealth and of 
high rank. And we think there can also 
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be no doubt that Wazir Begam had a very 
strong influence over her husband. It is 
by no means improbable, therefore, that 
she succeeded in obtaining from ‘him a 
promise to pay hera large sum for dower— 
a sum which a person in her station of life 
might not ordinarily expect to obtain, 
Abnjafar deposes that Wazir Begam was 
demanding a lakh of rupees for her dower 
and that Faghfur Mirza would, on account 
of his infatuation for her, have agreed to 
pay this sam bad it not been for his 
(Abujafar’s) persuasion, Abujafar himself 
thought that ten or fifteen thousand rupees 
would have been a handsome provision, but 
it seems that the lady took full advantage 
of her influence over Faghfor Mirza and 
held out fora great deal more, and ulti- 
mately thera was a compromise for 
Rs, 50,000. We may add, Abujafar’s testi- 
mony as to the amount fixed is corroborated 
by the statements of the other witnesses 
who were present at the marriage including 
the plaintiff, who admitted frankly in the 
witness-box that the sum agreed upon was 
Rs, 50,000. This is a weighty piece of evi- 
dence in favour of the lady’s claim. 


The question then remains whether this 
amount is excessive with reference to “the 
means of the husband”—this latter expres- 
sion signifying, according to the rulings of 
this Court, the value of the husband’s 
estate at the time of his death in cases 
where the claim is made by a widow. We 
have been referred to a number of decisions 
given in cases of claims for dower for the 
purpose of showing on the one hand that the 
demand in the present case is excessive and 
on the other hand that it is reasonable: but 
it is apparent that no hard and fast rule can 
be formulated so as to enable us to say that 
any sum in excess of a fixed proportion of the 
value of the assets is unreasonable. Hach 
case must be decided upon its own merits: 
` and we think the principal matters to be 
considered are the extent and nature of the 
claims of the various persons who as heirs 
are entitled to divide theestate. If it were 
made to appear that the payment of a certain 
sum onaccount of dower would reduce the 
divisible estate to such an extent as to leave 
the heirs poorly provided for, it might 
reasonably be held that such a sum was 
excessive. 
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What do we find in the prgsent case? 
Faghfur Mirza has left no children whose 
claims have to be considered. The only 
heirs besides the widow are his three brothers, 
whose claims need not be treated too tenderly 
in view of the fact, established by evidence on 
the record, that they lived upon Faghfur 
Mirza for most of the time he was alive. 
It is admitted that both the plaintiff and 
Kharshed Mirza. had become impoverished 
through extravagant living. Bagar Mirza 
also admits that he managed to get rid of 
most of the property he inherited and though 
he does not seem to have been so dependent 
upon Faghfar Mirza as his other brothers, he 
acknowledges that he was not too proud to 
accept a small monthly allowance from him. 
In these circumstances we are satisfied that 
the three brothers can have no legitimate 
complaint if the dower-debt, which comes to 
a little more than one-sixth of the value of 
the whole estate, is paid in full to Wazir 
Begam. ii 


The negt matter for disposal is the ques- 
tion of the right of the widow to take a share 
in certain immoveable property left by 
Faghfur Mirza, which the Subordinate Judge 
has described by the name of “jagir pro- 
perty.” We may take it as settled law 
that a childless Shia widow is not entitled to 
any share in the lauded property (arz) of 


. her deceased husband. The ° parties are 


agreed that we have to deal in this 
connection with only four items of property 
which are described in Exhibit A-14, the 
copy of the statement which the deceased 
Nawab furnished to the Deputy Com- 
missioner of Lucknow in January 1911. 
One of these items, called Patti Sairpur, 
is admittedly ordinary zemindart property 
and. it is conceded that the widow is not 
entitled under the Shia Law to any por- 
tion of this. The other threeitems consist 
of shares in three villages Baraun Khurd, 
Pirnagar and Barai Ramna. It is these 
items to which the collective expression 
“jagir property” has been applied by the 
Subordinate Judge: but it is admitted that 
the rights in these three villages are not 
identical in nature. 

Baraun Khurd and Pirnagar are held in 
what is called muafi tenure, that is to 
say, these properties .were granted free of 
liability to pay Government revenue. The 
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co-sharers are the proprietors of tbe soil. 
In tlf case of Barai Ramana the situation 
is different. This village is settled with 
third parties, but the revenue which would 
ordinarily be payable to the Government 
has been assigned for the benefit of 
others—and the deceased Nawab was in 
virtue of this assignment entitled to receive 
from the proprietors cf Barai Ramna a 
certain share of the land revenue, 9 annas 
odd out of 16 annas. So far as this last 
property is concerned, we are satisfied that 
it cannot be described as landed property 
once owned by Faghfur Mirza. The pro- 
perty consists in the right to receive a 
fixed annual sum of money in the nature 
of a rent-charge: and the widow is not 
excluded by the rule of Shia Law from 
participation in property of this description. 
We think the Court below was right in 
allowing Wazir Begam her due share of 
this item. But we are unable to accept 
its decision with regard to the widow’s 
rights in the shares held in Baraun Khurd 
and Pirnagar, which were surely nothing 
else than the landed property of Faghfur 
Mirza. The view taken by the Sub- 
ordinate Judge, which we have been asked 
to endorse in appeal, is that the property 
in these two villages is made up of two 
constituent “elements, namely, (1) pro- 
prietary rights in the soil granted in 
the ordinary way with a condition 
that a portion of the income should 
be paid to Government in the shape of 
land revenue, and (2) a right to appro- 
priate this portion of the income to which 
the Government has waived its claim. The 
widow, it is said, has no share inthe first 
of these elements; but it is contended she 
can claim a share of the second, which re- 
presents in a waya money income which 
has been granted by Government. We are 
unable to accept this view, based as it is 
upon a fiction that there has been a graut 
of an annual income equal to amount of 
the land revenue ordinarily assessable. It 
is true, of course, that for certain fiscal 
purposes connected with the payment of 
rates and cesses there has been an assess- 
ment of these villages to land revenue, but 
the fact remains that the grantees hold 
_ the land free from the obligation to pay 
revenue, which under the law 
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the first charge on the soil. It is opea 

to the Government to dispose of the land 

in whataver way it chooses: ordinarily tho 

grant of the proprietary right is made subject . 
to the charge for land revenue: but if the 

grant is made free of the charge, we take it 

that what is granted is the full proprietary 

interest in the land and what the grantes 

takes in such circumstances is clearly landed 

property. 

We hold, therefore, that Wazir Begam is 
not entitled to any share of inheritance in 
either of these muofi villages, Baraun Khurd 
and Pirnagar. 

There now remains for disposal a ques- 
tion relating to the manner in which costs 
were awarded by the Court below. The 
Subordinate Judge has directed that the 
plaintiff’s costs be paid to him out of the 
estate, the costs of the first defendant Wazir 
Begam being charged to the second and 
third defendants. In the msamorandun cf 
appeal filed by the second defendant Bagar 
Mirza, the plea is taken that the plaintif 
should have been made to bear bis own 
costs. We think not. It was the contumacy 
of the second and third defendants 
which made it necessary for the plaintiff 
to bring this suit, and we are ot 
opinion that in the circumstances the lower 
Court's order as to costs isa proper one with 
which we should not interfere, except in ons 
respect to be presently noticed. 

In conclusion we have a few observations 
to make with regard to the manner in which 
the proceedings on Commission in the lower 
Court were conducted by the Pleaders en- 
gaged for the parties. In cases like the 
present which occur not infrequently in the 
city of Lucknow, it is necessary ta have on 
record the evidence of ypardanashin ladies 
who cannot be asked to attend personally 
in Court. Consequently recourse has to b3 
bad to the procedure sanctioned by Order 
XXVI of the Code of Civil Procedure and 
diractions have to issue for taking of the 
evidence of these ladies by a Commissioner 
appointed for the purpose. Judging from 
our experience of other cases which have 
been before us and from what has happen- 
ed in the present case, it would seem that 
certain members of the legal profession en- 
tertain some curious notions regarding their 
duties in the matter of examination and 
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cross-examination of witnesses. We regret 
to have to observe that we have found here as 
in other instances the unedifying spectacle of 
female witnesses being badgered and harass- 
ed in the witness-box with questions not 
merely irrelevant and futile but in some 
eases all but indecent. The proceedings on 
Commission have been protracted from 
day to day ‘in the interests of the Pleaders 
engaged and without the slightest regard 
for the convenience of the witnesses—the 
result being not merely delay and expense 
to the parties but acute discomfort and 
annoyance to witnesses who are specially 
entitled to protection against such treatment. 

We have on more than one” occasion 
condemned in strong language the behaviour 
of members of the legal profession who 
seem to be lost to all sense of what is 
due from them in the matter of professional 
behaviour and aa previous warnings appear 
to have been disregarded, if is necessary 
for us to say here that any future in- 
stances of departure from the rules of 
professional decoram will be ‘dealt with 
rigorously under the powers conferred by 
the Legal Practitioners Act. We may 
refer here to some observations of the 
Privy Council in their judgment recently 
delivered in the appeals of Sadik Husain 
Khan v. Hashim Ali Khan (1), in 
which their Lordships animadvert upon 
the impropriety ‘of the guestions which 
were putin cross-examination and the gross 
delay and inconvenience caused by the in- 
tervals between one period and another of 
eross-examinaticn. Meantime we are of 
opinion that the presiding officers of sub- 
ordinate Courts should as far as possible 
endeavour to arrange to take the evidence 
of such witnesses themselves instead of en- 
trusting the duty to a Pleader who can 
exercise practically no control over the 
proceedings. And further with a view to 
putting an end to the scandalous annoyance 
and delay caused by futile and perverse 
cross-examination, we think thatthe Courts 
would be well advised when taxing costs 
between the parties to refuse any costs in 
respect of the fees paid to Counsel who 
offend in this respect. 


: (1) 36 Ind. Cas. 104; 19 O. C. 192; 31 M. L. J. 607; 
18 Bom. L. R. 1087; 21 ©. W. N. 180; (1916) 2 M. W. 
N. 577; 14 A. L. J. 1248. 
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In the present case we propose: to, mark 
our sense of the impropriety of the behaviour 
of the Counsel of all parties in the lower 
Court by striking out from the schedule’ of 
costs all the items relating to Pleaders’ 
fees. 

The result is that the appeals before us 
succeed to the extent that the decree of the 
Court below is modified by declaring that 
Nawab Wazir Begam is not entitled as heir 
to any share in the properties in Baraun 
Khurd and Pirnager, and by further strik- 
ing out of the schedule of costs theitems 
relating to Pleaders’ fees. In other respests 
the appeals fail and are dismissed. We 
direct the appellants to pay the separate 
costs of this Court of the defendant-re- 
spondent Wazir Begam and the plaintiff- 
respondent Mirza Mehdi Hasan Mirza 

We think it proper also to add the following 
directions to be carried out by the Court 
below in distributing the estate and prepar- 
ing the final decree. The debts will be paid 
first, namely, the sum due to Nawab Wazir 
Begam for her dawer and the debt owing 
to Lala Brijbukhan Das, the fourth defend- 
ant, with whom, admittedly, the heirs of 
Faghfur Mirza have pawned certain of the 
moveable property belonging to the estate. 

The sum due to the plaintiff in respect 
of costs in the Court below (as amended 
by this Court’s decree) will then be deducted 
and the balance of the estate will then be 
distributed, subject in the case of the 
defendants Khurshed Mirza and Bagar Mirza 
to deduction in equal proportions from their 
shares, when ascertained, of the amounts due 
by them to Wazir Begam on account of 
costs in the Court below as modified by 
this Court’s decree, and of the amounts 
which they are liable to pay to Wazir 
Begam and the plaintiff respectively on’ 
account of the costs of this Court. 


Appeals accepted in part; Decree modified, ` 
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. PATNA HIGH COURT. 
SecoxspCivis Appear No, 3850 or 1914. 
April 15, 1916. 
Present:—Mr. Justice Mullick. 
Maharajah KESHO PRASAD SINGH 
BAHADUR—Ptaintirr—APPELLANT 
versus 
HARBANS RAUT—Derenoant— 


RESPONDENT. . 

Limitation Act (IK of 1908), ss. b, 12- -Appeal, delay 
in presenting — Sufficient cause—Stamp not procurable 
—Copies, time spent in obtaining, exclusion of. 

Appellant applied for copies of the judgment 
appealed against on 12th June, and on the same day 
filed some folios and stamps. On the 18th 
he was informed that some more folios would be 
required which were supplied on the 15th. Copies were 
delivered on the 18th. On the last day of limitation 
stamps were not procurable and the next day being 
a holiday the appeal was presented on the next 
following day on which the Court was open: 

Held, (1) that the appellant was entitled to the 
exolusion of the whole of the time from 12th to 18th 
June from the computation of the period of limita- 
tion under section 12 of the Limitation Act, and 

(2) that the delay caused by appellaat’s inability 
to get stamps on the last day of limitation should be 
excused under section 5 of the Limitation Act. 

Dulali Bewa v, Saroda Kinkar Paulit, 3 O, W. N, 55, 
referred to. 

Second appeal from a decision of the 
District Judge of Saran, dated the 17th 
July 1914, rejecting an appeal from a 
decision of the Munsif, Chapra, dated the 


80th May 1914. 


Mr, Krishna Sahai (for Mr. Probash 
Chandra Mitter with him Mr. Ohandra 
Sekhar Prasad Singh for Mr. Susil Madhab 
Mullick), for the Appellant, 

Mr, Gursaran Prasad, for the Respondent. 


JUDGMENT,—The decree was signed 
on the 6th of June 1914; application for 
copy was made on the 12th of June 1914 
and on that day some folios and stamps 
were filed. On the 18th of June 1914, 
information was given to the appellant 
before the District Judge that more folios 
were required. On the 15th of June the 
balance of the folios was supplied. The 
copies were delivered on the 18th of June; 
the appeal was filed on the 15th of July. 
There having been no unreasonable delay 
on the part of the appellant to supply 
folios and to follow up his application for 
copy of the 12th of June, I think the 
appellant was entitled to the whole of 
the time from the 12th of June 1914 to 
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the 18th of June 1914. The appeal would, 
therefors, have been in time if filed on the 
13th of July. Now the appellant filed an 
affidavit before the District Judge stating 
that -he could not get a stamp on the 13th 
‘of July; the 14th of July was a holiday 
and the appeal was filed on the 15th of 


July. The appeal was, in my opinion, in 
time. It would seem that the learned 
Judge is in error in holding that the 


appeal would have been barred if presented 
on the 13th of July and I invite his 
attention to Dulali Bewa v. Saroda Kinkar 
Paulit (1). The learned District Judge 
does not say that the affidavit is false and 
if the adffidavit is correct, then the delay 
of two days from the 13th of July to the 
15th of July ought to have been excused 
under section 5 of the Limitation Act. 
The appeal is decreed with costs and the 
District Judge is directed to hear the appeal. 


Appeal decreed; Case remanded, 
(1) 3 0. W. N. 55. 


BOMBAY HIGH COURT. 
Civiu EXTRAORDINARY APPLIGATION No, 337 
or 1915. 
April 5, 1916. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
PANDURANG LAXMAN UPHADH— 
AUCTION-PURCHASER— APPLICANT 
vETSUS 


GOVINDA DADA UPHADE— 


JUDGMENT-DEBTOR—OPPONENT. 

Civil Procedure Code (det V of 1998), O XXI, r. 89, 
object of—Auction-sale, application to set aside, by 
judgment-debtor after transferring property, if maintain- 
able—Transferee of property, right of, to apply to set 
aside sale 

A judgment-debtor who has transferred his interest 
in the property to a third person after the Court- 
sale has still a right to make an application to have 
the sale set aside under Order XXI, rule 89, of the 
Civil Procedare Code, 1903, being inthe eye of 
the ay the person owning the property. [p. 213, cols, 
1&2. 

Ishar Das v. Asif Ali Khan, 18 Ind. Cas. 134,34 A, 
186; 9 A. L. J. 19 Adapa Subbarayadu v. Tippabhotlal. 
akshminarasamma, 22 Ind. Cas. 193; 38 M. 775; 15 M. 
L. T.93; (1914) M. W.N. 147; 1 L, W. 53), not 
followed. 
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The object of rule 59 of Order XXI of the Civil 
Procedure Code, 1908, is not merely or not specifically 
to preserve the immoveable property in the hands 
of the judgment-debtor, but to ensure, so far as may 
be possible, that immoveable property shall not at 
Court-sales be sold at inadequate prices. [p. 213, 
cols. 1 & 2.] 

Per Batchelor, J—The change brought about by 
rule 69 of Order XXI of the Civil Procedure Code, 
1108, may be understood as embodying the desire 
of the Legislature to make it clear that a purchaser 
acquiring title before the auction-sale is competent 
to apply under this provision of the law. [p. 212, col. 
2 


Srinivasa Ayyangar v. Ayyathorai Pillai, 21 M. 416; 
8 M. L. J. 54; | Ind. Dec. (x.s.) €51; Ramchandra 
Dhondo v. Rakhmabat, 23:B. 450; 32 Ind. Dec (Ws) 
298, referred to. 

Application against an order passed by the 
District Judge, Nasik, in Miscellaneous 
Appeal No. 8 of 1915, reversing that `of the 
Subordinate Judge, Pimpalgaon, in Darkhast 
No. 28 of 1914. 
` Mr. W. J. Nimbkar, for the Applicant. 

Mr, K. N. Koyajee, for the Opponent. 

: JUDGMENT, 
f BATCHELOR, J.—The question raised in 
this application is one of some difficulty 
and arises under Order XXI, role 89, of 
the present Code. The ciroumstances under 
which if arises are these:—In execution of 


a decree the judgment-debtor’s property 
was sold by auction and was purchased 
by the present. applicant for a sum of 


Rs. 166. Thereafter, and before the auction: 
sale was confirmed, the judgment-debtor 
for a sum of Rs. 500 privately sold the 
property to one Gangaram, a stranger. 
Then within thinty days of the auction- 
sale the judgment-debtor applied . under 
Order XXI, rule 89, to set aside the 
‘sale. The Trial Court dismissed his applica- 
tior, but the District Court has allowed 
it, and from the District Court’s 
this application is brought by the auction- 
purchaser. f 

The question is, whether it is open to 
the judgment-debtor to make this applica- 
tion unher Order XXI, rule 89, after he 
has by private sale transferred or 
‘attempted to transfer the property to a 
third party, such private sale being made 
after ibe sale by auction. Under Order 
XXI, rule 89, an application such as this 
can be made by any person either owning 
the property or holding an interest therein 
by virtue of a title acquired before the 
Court sale. It is net pretended that the 


order - 


judgment-debtor can come in as a person 
holding an interest acquired hgfore the 
Court sale, but ib is claimed that he can 
apply as being in the eye of the law 
the person owning this property. Now the 
words which I have quoted from rule &9 
differ from the words in which in the 
Code of 1682 the corresponding enactment 
was pbrased, For there under section 
310A of the Act, a section which was 
introduced by the Amending Act (V of 
1894), such an application as this could 
be made by “any person whose immoyeable 
property has been sold under this chapter.” 
No doubt at first sight it would appear 
that the generality of the words of section. 
310A has been cut down and restricted 
by the phraseology of the present rule 89. 
But it appears to me that the alteration 
of language effected by the present rule 


` is sufficiently explained by reference to 


the conflict which there previously was as 
to the position of a purchaser acquiring’ 
title before the auction-sale. In Srinivasa, 
Ayyangar v. Ayyathorat Pillai (1), for 
instance, it was held that such a purchaser 
could apply, whereas the contrary view was 
adopted in Ramchandra Dhondo v. Rakhmabat. 
(2). I think, therefore, that the change’ 
brought about by rule 89 may be 
understood as embodying the desire of 
the Legislature to make it clear that a 
purchaser acquiring title before the auction- 
sale was competent to apply under this 
provision of the law. 

So far, therefore, there would appear to 
be no reason for doubting the correctness 
of the District Judge’s view. But the appli- 
cant bas relied upon the decisions in Ishar, 
Das v. Asaf Ali Khan (3) and Adapa Subbara- 
yadu v. Tippabhotlallakshminarasamma (4), 
which are undoubtedly in favour of that con- 
struction of rule 89 for which be contends. 
I need not discuss the Madras decision 
in detail, because the stronger case in the 
applicant’s favour is admittedly ihe 
Allahabad ruling. It is enough to say, 
with respect, that I am not able to adopt 


(1) 21 M. 416; 8 M. L. J. 54; 7 Ind. Dec, (x. s ) 651, 

(2) 23 B. 450; 12 Ind. Dec. (N. s.) 298, f 

(3) 13 Ind. Cas, 134; 34 A. 186; 9 A. D, J. 19. 

(4) 22 Ind. Cas. 193; 28 M. 775; 15 M. L. T. 98; 
(1914) M. W N. 147; 1 L. W.89 . 
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the views that it is open to the subsequent 
purchaser to apply under this rale, for, 
as ib seems to me, he is excluded by 
the terms of the rule. The decision in 
the Allahabad High Court followed upon 
the argument: that rule 89 gave jalg- 
ment-debtors a last chance. of saving the 
property for themselves and that it was 
no part of the Legislature’s intention 
that the property should bo saved for 
persons to whom it might bə privately 
sold after the auction-sale had taken 
place. While fully conscious of the weight 
due to this argument both on its own 
merits and by reason of its acceptance by 
the learned Judges of the Allahabad Court, 
I cannot but think with very sincere 
respect that there is another aspect of the 


question which also must be regarded. 
For; as I-understand these provisions of 
the law, their object is not merely or 


not specifically to preserve the immoveable 
property in the hands of the judgment- 
debtor, but to ensure, so far as may be 
possible, that immoveable properties shall 
not at Court-sales be sold at inadequate 
prices. If tbat is an important considera- 
tion, then it follows that in such a case 
as this it is no answer to the judgment- 
debtor to say that even if his application 
be granted, the immoveable proparty will 


still be lost to him. The reply woald 
be that the loss of the immoveable pro- 
perty is now inavitable, bat thit the 


Court will be raalizing the intentions of 
-the Legislature if it construes these pro- 
visions so as to ensure that the monetary 
loss falling upon the judgment-debtor be 
as little as possible. For myself I can see 
no serious difficulty in holding that for 
the purposes of the rule the jadgment- 
debtor in tha position of the present 
applicant is still the owner of property 
in the eye of the law, the auction-sale 
being still unconfirmed. That position 
must, I think, be held either by him or 
by the subsequent vendee, and in my view 
it clearly does not belong to the subsequent 
vendes, because he has not acquired any 
title nor can he acquire any title until 
the auction-sale has been set aside. The 
case does not, I think, essentially differ 
from the case where there is nothing ba- 
tween the jodgment-debtor and the third 
party, except an agreement that the third 


party will purchase at a higher value if 
the judgment-debtor can sucoaad in getting 
the auction-sale set aside, and in that 
casa ib appears to me clear that the 
jadgment-debtor woull ba entitled to 
come in under rule 19. Ido not think 
that he is in any materially worse position 
because there has passed between him 
and the stranger a conveyance which con» 
fessedly is not and cannot bs operative, 
inasmuch as the auction-sale is still 
subsisting. 

On these grounds I am of opinion that 
the view taken by the District Court 
is right, and I would discharge the Rale 
with costs. 

Suan, J.—After hearing the arguments 
again in this cas2, Lam of opinion that 
the judgment-debtor has a right to apply 
to have the sale seb aside as a person 
owning the proparty sold in exesation of 
the decree within the meaning of rale 
89, Order XXI, in spite of the fact that he 
has transferred hia interest in the property 
after the Court-sale. The transfer by him 
after the auction-sale is, in my opinion, in- 
operative so long asthe sale subsists, and 
it could tike effect only if the sale is 
set aside on an application under rule 89. 

Having regard to the object and scope 
of this rule, it seems to me that the judg- 
ment-debtor must be deemed to own the 
property for the purposes of the rule. 
There is no reason to stppcse that the 
object of the rule is to save the immovya- 


able property only for the benefit of 
the judgment-debtor, Bat it seem; to 
me that it is within the scope of the 


rule to enabla the judgment-debor, if 
possible, to prevent the sale of his property 
by the Court for an inadequate price. One 
of the waysin which the judgment-debtor 
could secure this result would be that he 
might procure a purchaser for a higher price 
and thereby enable himself to deposit the 
necessary amount as required by the rule. 
He might either agree to ssll or sell the 
property to a third person subject, of course, 
to the condition that the Court-saleis set 


aside, This very case affords an apt 
illustration of the manner in which the 
judgment-debtor may be able to take 


advantage of this rule. The property in 
question is sold to the aucbion-purchaser 
for Rs. 1606, whereas the jucgment-debtor 
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would: be able to realize Rs, 500 for the 
same -property by a private sale. Even 
though the judgment-debtor would not be 
able to retain the immoveable property 
if the sale were set aside, it is clear that 
the setting aside of the sale would be 
highly beneficial to him under such cir- 
cumstances. It cannot and ought not to 
make any difference in the result whether 
he merely agrees to sell or actually sells 
the property subject to the auction-sale 
being set aside. 

-I do not see any reason to hold that 
the rule refers to the ownership or interest 
as existing at the date of the applica- 
tion, It seems to me that a person 
‘owning the property or holding an interest 
therein by virtue of a title acquired 
before- the sale is within the rule, pro- 
vided he owns it or holds an interest 
therein at the date of the sale by the 
Court. The words “at the date of the 
application” are nct to be found in the 
rule, and I do not see any good reason 
to read the rule as if the words were 
inserted therein. 


Apart from the decided cases there is 
no difficulty in accepting the view which 
has found favour with the lower Appellate 
Court in this case. The learned Pleader for 
the applicant here has, however, relied upon 
Ishar Das v. Asaf Ald Khan (3) and Adupa 
Subbarayadu v. Tippabhotlalakshminarasamma 
(4), which undoubtedly support his contention 
thatthe judgment-debtor who has transferred 
his interest in the property to a third 
person after the Court-sale has no right 
to make an application to have the sale 
set aside under rule 69. I have carefully 
considered these decisions. I regret that 
Iam unable to follow them. These two 
decisions do not seem to me to be quite 
consistent with each other; and both of 
them appear to me to be based either 
upon too restricted a viewas to the object 
and scope of the rule or upon an interpre- 
tation involving the reading of certain 
words in therule which do not occur there- 
in. 

I, therefore, agree that the Rule should be 
discharged with costs, 
Rule discharged, 
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PUNJAB CHIEF COUR. 
Miscettangous First CivIL Arrear No. 473 
or 1915. 

April 17, 1916. 

Present: ~Mr. Justice Scott, Smith. 
SHERA—P tatntive—A PPELLANT 
VETSUS 
GANGA RAM AND anotaer—Derenpants— 


RESPONDENTS. 

Provincial Insolvency Act ‘IIT of 1907), s. 42—Assets, 
absence of, whether ground for annulling or refusing 
adjudication. 

Absence of available assets is no ground either for 
refusing an order for adjudication of an insolvent or 
for annulling an adjudication once made. 


Miscellaneous first appeal from the order 
of the District Judge, Lyallpur, dated the 
5th June 1915, annulling the order of 
adjudication. í 

Mr. Mukand Lal Puri, for the Appellant. 

Lala Kishan Chand, for the Respondents. 


JUDGMENT.—This is an appeal from an 
order of the Distriot Judge of Lyallpur 
annulling an adjudication of an insolvent 
under section 41 of Act III of 1907 on the 
ground that he hasnoassets I can find no 
authority in support of such an order. 

The District Judge himself previously held 
that the absence of available assets was not 
a sufficient ground for refusing an order of 
adjudication, and his present order is incon- 
sistent therewith. 

What was not a sufficient ground for 
refusing adjudication is not one for annul- 
ment of an adjudication once made. I, 
therefore, accept the appeal and set aside the 
order of annulment. 


No order as to costs. 
execution is confirmed. 


The order staying 


Appeal accepted. 
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BOMBAY HIGH COURT. 
rest Crvin Arrear No. 63 or 1916. 
April 14, 1916. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
ACHRATLAL JEKISENDAS— 
APPELLANT 
versus 
CHIMANLAL PARBHUDAS— 
RESPONDENT. 

Guardians and Wards Act (VIII of 1890),— Father 
not having care or custody of son, remedy of—Suit, 
maintainability of—District Court, Jurisdiction of. 

A father whohas never had the care or custody 
of his infant child can file a regular suit for the 
custody of his sop, but cannot successfully call 
upon a Court by an application under the Guardians 
and Wards Act for an order upon the person in 
whose custody the infant is tohand him over to the 
father. [p. 215, col. 2; p. 216, col. 1.) 

The dictum of the Privy Council in Mrs. Annie 
Besant v. Narayaniah, 24 Ind. Cas. 290; 16 Bom. L. R. 
625; 18 C. W. N. 1089: 27 M. L. J. 30; (1914) M. W. 
N. 685; 16 M. L. T 165; 200. L. J. 263,12 A. L. J. 
1155; 1 L. W. 520; 38 M. £07, to the effect that a suit 
inter partes is not the proper proceeding is not 
intended to be of such general application as 
virtually to overrule the decision in Sharifa v. 
Mune Khan, 25 B. 574, 3 Bom. L R. 167, 

The jurisdiction of the District Court in the 
matter of minors is defined by the Guardians and 
Wards Act and it has no inherent power to make 
orders with reference to minors which are not ex- 
pressly conferred upon it by that Act. [p. 215, col. 2.] 

First appeal from the decision of the 
‘Joint Judge, Ahmedabad, in Miscellaneous 
Application No. 41 of 1913. 

Mr. G. N. Thakor, for the Appellant. 

Mr. Kanga (with him Mr. M. H. Vakil), 
for the Respondent. 

JUDGMENT.—The question in this 
appeal is whether the father, who has 
never had the care or custody of his 
infant child, can successfully call upon the 
Court by an application under the Guardians 
and- Wards Act for an order upon the 
person in whose custody the infant is to 
hand him over.” The learned Joint Judge 
holds that the father has two courses 
only open to him, wiz, to file a regular 
suit for the custody of his boy, or apply 
to the High Court for an order in the 
nature of habeas corpus under section 491 
of the Criminal Procedure Code. In regard 
to the Criminal Procedure "Code, section 
491, the learned Judge.is in error, for 
such an application could only be made 
in a case falling within the limits of 
the ordinary civil jurisdiction of the High 


Court, whereas this isan Ahmedabad case, 
That a suit can be filed for the custody 
of the boy may be conceded on the au- 
thority of two decisions in this Court, one 
being Skarifa v. Mune Khan (1) and the 
other being referred to in the report in 
that case. We are not prepared te hold 
that the dictam of the Privy Counsil in 
Mrs. Annie Besant v. Narayaniah (2) to the 
effect that a suit anter partes is not the 
proper proceeding, was intended to be of 
such general application as virtually to 
overrule the decision of this Court in 
Sharifa v. Mune Khan (1). 

The only question remaining then is 
whether the learned Judge was right in 
refusing to make an order on the applica- 
tion under the Guardians and Wards Act. 
It may be taken on the authority of the Privy 
Council in Mrs. Annie Besant v. Narayaniah 
(2) that the jurisdiction of the District 
Court is defined by the Guardians and 
Wards Act, and that it has no inherent 
powers to make orders with reference to 
minsrs which are not expressly conferred 
upon it by that Act. The chapter of tha 
Act relating to “the appointment and 
declaration of Guardians is Chapter IL. 
Section 12 provides for the summoning 
before the Court of the minor for whom 
an application has been made for the 
appointment of a guardian, and for the 
interim custody of the minor pending the 
hearing of the application under section 
13 Then section 17 lays down matters 
to be considered by the Court in appointing 
a guardian and clause 4 of that section 
lays down the respective ‘rights of parents 
claiming guardianship where those parents 
are European British subjects. In such 
cases the Court will appoint one or other 
of them a guardian, and the minor will 
then be given to such parent as is appointed 
guardian. But where the parents are not 
European British subjects, section 19 lays 
down that nothing in the chapter shall 
authorize the Court to appoint or declare 
a guardian of the person of a minor 
whose father is living, and is not, in the 
opinion of the Court, unfit to be guardian 

(1) 26 B 674; 3 Bom, L R. 167. 

(2) 24 Ind. Cas. 290 (P. C.); 16 Bom. L. R. 625; 18 
O. W. N. 1089; 27 M. L. J. 40; (1914) M. W. N. 585; 


16 M. L T. 165; 20 C. L. J. 253; 12 A. L. J. 1155; 1 L. 
W. 520; 38 M. S07. 
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of the person of the minor. Now if a 
father bas had the care and custody of 
his infant child, he may be within the 
definition of the Act a ‘guardian’, and the 
provisions of sections 24 and 25 may then 
apply to him. But that is not the case 
where he has not had the custody of his 
infant child, Section 25 cannot apply to 
this case for the ward has never left or 
been removed from the custody of his 
guardian; nor again can the provisions cf 
section 24 be invoked, which were held on 
a liberal interpretation by the Allahabad 
High Court in Utma Kuar v. Bhagwanta 
Kuar (3) to justify the Court in obtaining 
and delivering over the custody of a 
minor to a Mahomedan mother who had 
been appointed guardian by the Court, 
It appears to usthat on the peculiar facts 
of this case the learned Joint Judge is 
right, and the only remedy of the father 
is to fle a suit. We think that under 
the ciroumstances of the case we should 
make no order as to costs. 
Order confirmed. 


(3) 29 Ind, Cas, 416; 37 A. 515; 13 A. D. J, 742, 


CALCUTTA HIGH COURT. 
APPLICATION IN THE MATTER OF APPEAL IN SUIT 
No. 21 or 1915. 

May 8, 1916. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, Kr, 
BEATRICE ALICE DE STE CROIX— 
PETITIONER 
versus 


PHILLIP DE STE CROIX— 


i Opposite PARTY. 

Divorce Act (IV of 1869), s. 43—Divorce, decree nisi 
for, in suit by husband — Costs of appeal, wife’s right to 
get from husband—Custody of children of marriage on 
decree for divorce. 

In a proper case, on the application of a wife who 
prefers an appeal against a decree nisi for divorce, 
the Appellate Court may, in its discretion, make an 
order directing the husband to provide for the costs 
of the wife's appeal. [p 219, col, 2; p. 221, col. 2.] 

On making a decree for dissolution of marriage it 
shculd be the duty of the Court to look to the 
interests of the children of the marriage and carefully 
to weigh the comparative advantages and dis- 
advantages of fgiving the custody of all or any of 
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them to the one parent or to the other, but no 
general rule on the subject can be laid down. [p. 217, 
col. 1; p. 220, col. 1.] 

Per Mookerjee, J.—The Court, though not preciud- 
ed from making an order giving the divorced wife 
access to the children, is most reluctant to make such 
an order and never places the indulgence of the 
aa’ above the welfare of the children. [p. 220, 
col, 1, 


The doctrine that the husband who brings a guit 
for divorce should provide costs to the wife, to en- 
able her to make her defence and to prosecute her 
appeal when a decree is passed against hor, should be 
vory cautiously scratinised, as such a doctrine is an 
encroachment upon the ordinary rule that costs follow 
the event. [p. 221, col. 1.] 

In a suit for divorce brought by a husband for 
the adultery of his wife, the wife did not deny the 
charge of adultery but pleaded condonation, con- 
nivance and collusion on the part of the husband and 
the Judge, having decided against the defences, made 
a decree nisi and gave the custody of the children of 
the marriage, two daughters, aged respectively 10 
and 20, tothe husband. The wife then preferred an 
appeal and made an application to the Appellate 
Court asking that the Court should make an order 
restraining tho husband from sending the two 
daughters out of the, jurisdiction of the Court until 
the disposal of her appeal and directing him to pay 
to her Solicitors such sum as might be fixed by the 
Court for and towards the costs of her appeal: 

Held, that under the circumstances of the case it 
would be wrong tointerfere with the discretion which 
the law vests in the father who is the proper and 
legitimate guardian of the children, and that the facts 
of the case were not of such a nature as to justify an 
order that the husband should make provision for his 
wife’s costs of the appeal. [p. 217, col. 2; p. 219, col, 
2; p. 220, col. 1; p. 221, col. 1.j i 

Application in the matter of an appeal, 
decided by Mr. Justice Greaves on tha llth 


April 1916, 
Mr. Avetoom, for the Petitioner. 
Mr. Pearson, for the Opposite Party. 
JUDGMENT, 


Sanperson, O. J.— (April 17, 1916).—This 
is an application by Beatrice Alice De Ste 
Croix, asking that this Court should make an 
order that the children of the marriage 
between herself and her husband should 
remain within the jurisdiction of this Court 
until her appeal is disposed of. It is a 
matter of painful nature, as so many applica- 
tions in divorce cases are, and tbis case is 
peculiarly painful, because it is that ofa 
woman who had been married for a 
number of years and who has been a 
mother for a considerable time and who 
is struggling for the right of her con- 
tinued access to her two daughters, 
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The principle upon which an application 
such as this ought to be considered was 
laid down in the case of Symington v. 
Symington (1) which was cited to us, the 
passage to which I desire to refer being 


at page 420: “It should be the duty of 
the Court to look to the interest of the 
children and carefully to weigh the 


comparative advantages and disadvantages 
of giving the custody of all or any of 
‘ them to the one parent or to the other.” 
I am ata loss to conceive how any general 
rule upon such a subject can be laid 
down. 


are that 
respondent 


Now, in this case the facts 
the applicant was the 
to a petition for divorce. During the 
course of the hearing, she through her 
learned Counsel stated that she was not 
in a position to deny the fact that adultery- 
had been committed by her. But she set 
up other defences to the effect that her 
husband had conduced to the adultery she 
had committed, and that he had also 
condoned the adultery. A decree nisi was 
made by the learned Judge who heard 
the case, having decided against the defences 
set up by the respondent. The daughters 
in question are respectively twenty and ten 
years old, and the elder daughter will be 
twenty-one this year in July, and it is 
in evidence before us that she is engaged 
to be married and she is herself desirous 
of going to England and intends returning 
to India by December of this year. The 
husband has sworn an affidavit in which 
he said that even if this unfortunate matter 
had not occurred and if he and his wife 
had been still living together as man and 
wife, he would have thought it right to 
send home his other daughter who, as I 
have said, was ten years old, in .order 
that she might be put to school. What 
he proposes to do is to send the daughters 
to Jersey, where he has property and 
where he has some sisters, and that the 
younger girl should be put to a school 
which is called Jersey Ladies’ School. 

Now, under those circumstances, can 
this Court possibly say that the course 
which the husband proposes to take is an 
unreasonable one, Speaking for myself, I 


(1) (1875) L. R. 2 H, L. Sc. & D. 415 at p. 420, 


INDIAN CASES, 


217 


do not think it is. I think, it is often 
to tha advantaga of an English girl, ten 
yeirs oli, that sha should leave this 
eoantry, at all evants for sometime, for 
the sake of health and perhaps also for 
the sake of education: and, one must 
remember that the ‘person who proposes 
so to deal with these girls is the father 
who has certain well-known rights and 
duties which were referred to in the case 
which I kave already mentioned, as follows: 
“The father’s right to the guardianship of 
his child is high and sacred. Our law 
holds it in much reverence and it should 
not be taken from him without gross 
misconduct on his own part and danger 
of injury to the health and morals of 
the children.” Now, in this case, having 
regard to the finding of the learned Judge, 
there is nothing to he said against the 
morals or the condact of the father: nor 
is there anything in the course which he 
proposes to take which is calculated to 
injure the morals or the health of the 
children. In my optnion, it would be 
wrong for us to interfere with the discre- 
tion which the law vests in the father, 
who is the proper and legitimate guardian 
of the children under the circumstances of 
this case, Therefore, in my opinion, that 
part of the application must be refused. 


With regard to the other part, as to 
the costs, we think this is a matter of 
considerable general importance, and, there- 
fore we think it right to take time to 
consider our judgment, i 

Wooprorrs, J.—I agree. 

Mookceriss, J.—I agree. 





JUDGMENT. 


Sanverson, O. J.— In this case the husband 
brought a suit for divorce, and the learn- 
ed Judge granted him a decree nist, on 
the ground of the respondent’s adultery: 
subsequently an application was made by 
her to this Court applying first of all 
that her husband should be restrained 
from sending the children of the mar- 
riage out of ihe jurisdiction of this Court. 
That matter was disposed of on the hear- 
ing of the application. It was further 
prayed that the petitioner in the divorce 
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suit should be ordered to make provision 
for the costs of her appeal to this Court, 
and we reserved our judgment upon that 
point. 


The principle npon which the husband has 
been directed to make provision for his wife’s 
costs in these cases has been laid down in 
Fobertson v. Robertson (2), and the passage to 
which I wish to refer is at page 122. Iam 
now reading from the judgment of Sir 
George Jessel, where he says: “Now gn 
principle it is plain that the whole founda- 
tion of the rule depends on the liability 
of the husband to pay the necessary and 
fair costs of the wife’s defence. I take 
it that that rule is founded on the old 
English Law, which gave the whole personal 
property of the wife to the husband, and 
gave him also the income of her real estate; 
so that in the absence of a settlement 
(which, as we all know, is a comparatively 
modern introduction) .she was absolutely 
penniless, and, therefore, the Heclesiastical 
Court not only provided for the costs of 
her defence, but also gave her alimony 
pendente lite so as to provide for her 
mdintenance.” ‘There is another passage at 
page 123, where the learned Master of 
the Rolls says: “I have given what I 
believe to be the true view of the origin 
of the liability of the husband; but I 
am not oblivious to the nobler view, 
if I may so express it, held in the House 
of Lords, that no gentleman, indeed, no 
man of right feeling would wish that his 
wife should not bave the means of fairly 
investigating and fairly defending herself 
against so odious a charge as that of 
adultery. Really, if there had not been, 
as 1 do believe there is, the common and 
pecuniary reason for fixing the husband 
with the costs, I think that that reason ought 
to be sufficient to all right-minded men.” 
That principle was endorsed by Lord Justice 
Brett and also by Lord Justice Cotton at 
pages 124 and 125. In a subsequent case, 
Otway v. Otway (3), there is passage which 


(2) (1881) 6 P- D. 119 at p. 122; 51 L. J. P.5; 45 
L. T. 237; 29 W. R. 860. 

(8) (1888) 13 P. D. 141 at p. 155; 57 L. J. P. 81; 59 
L. T. 153, i 
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is material at page 155, and it is to be 
noticed that this is a judgmente of Lord 
Justice Cotton who was a party to the deci- 
sion in Robertson v. Robertson (2). He says: 
Then as regards the appeal I doubted 
very much’ whether we ought to allow 
any costs of the wife on the appeal, we 
having decided against her on the ground 
that she had alreddy been found guilty 
of adultery before any of the proceedings 
in the appeal were taken. Bat I think - 
the case we have been referred to, of 
Holt v. Holt (4), settles that question. If 
after she bad been found guilty of adultery 
she had herself actively brought the 
matter before this Court, then I should have 
thought no provision cught to be made 
for her costs; but here she was only de- 
fending herself against a proceeding taken 
by the husband, and that being ao, I 
is laid down 
in Holt v. Holt (4), it was reasonable for 
her to instruct a Solicitor and Counsel to 
appear. Therefore, although her adultery 
prevented her from pledging the credit of 
her husband, and prevented her getting 
any alimony or allowance from the husband, 
yet, in my opinion, it does not prevent 
her from requiring her husband to provide 
for the costs reasonably incurred in bring- 
ing her case against his appeal before the 
Court. Therefore, I think we ought to 
allow her her costs of this appeal, as 
well as the costs of the proceedings in 
the Divorce Court.” There is one 
other passage which I think is material 
to notice, and it isas follows: “There is 
one point I said I should mention, namely, 
with reference to the recent legislation as 
to the position of married women. If 
this marriage had been after the Act cf 
1882, we should have had to consider 
how far that old rule would apply where 
a woman was put, after that Act, in the 
position of a feme sole, retaining all her 
prozerty and being in a position to sue 
and be sued.” That observation would, of 
course, affect the principle which was re- 
ferred’ to by Sir George Jessel in Robertson 
v. Robertson (2), but it would rot affect 


(4) (1858) 28 L. J. Mat, 12, 


Vol. KKAVIII 
CROIX, DE STE, B, A, V, CROIX, PHILLIP DE STE. 


the gecond principle to which he refers 
at page 123 where he says: “but I am 
not oblivious to the nobler view...... held in 
House of Lords, that no gentleman, indeed, 
no man of right feeling would wish that 
his wife should not have the means of 
fairly investigating and fairly defending 
herself against so odious a charge as that 
of aduliery.” 


Now, there are two passages in Halsbury’s 
Laws of England, 16th Volume, to which 
l think right to refer, because each of 
tbem deals with the question of practice, 
At page 561 and in clause 1139 there is 
this to be found: “If a womanobtains a 
decree, and her husband appeals, she is 
entitled to defend herself, and he must 
provide her costs of the appeal. The fact that 
she has committed adultery does not neces- 
sarily affect the matter; but if she, being 


herself found guilty, actively brings the 
matter before the Court, he need not 
make such provision.” Then after 
that is cited Otway v. Otway (8). But 


there is a note to be found on the top of the 
notes at page, 562 in which reference is 
made to an unreported case, Camptell v. 
Campbell, ‘m which the House of Lords 
ordered the sum of £ 150 to be paid to the 
wife to enable her to carry on the appeal;’ 
and it is also noted that ‘a similar result hap- 
pened in the case of Yelverton v, Longworth or 
Yelverton (1864) not reported.’ It is not quite 
clear whether in either case the wife was the 
appellant, but as I read the words it looks 
to meas if she was the appellant—we have 
not had the opportunity of getting further 
information as to the record in either of the 
cases, and, therefore, I am entirely depending 
on the notes, 


The other passage is at page 604 (that is, 
article 1285), and it is this: “Where the 
wife, having obtained an order in the Court 
below, is the respondent to an appeal, the 
practise is to allow her her costs of the appeal 
even if itis successful, and the husband may 
be ordered to pay into Court or give security 
for her costs of the appeal, the hearing 
being stayed untilhe does so; but this prac- 
tice has no application where the wife is 
the appellant.” 

As far as I know those are the only 
authorities or references to which our atten- 
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tion was drawn during the argument of this 
case. In my judgment we ought not to 
make an order that the husband should make 
provision for the costs of the wife’s appeal in 
this case, having regard to the facts which 
are set oub in the petition of tha 
lady, in the various affidavits which 
are now beforethe Court. I need not refer 
to these facts in detail, but it is sufficient 
to mention that during the course of the 
case it was stated by the lady’s learned 
Counsel in effect that she was not in a position 
to deny theadultery. Her case was based 
npon an allegation that her husband’s con- 
duct conduced to the adultery and thathe in 
fact condoned it. This case has been held to be 
unfounded by the learned Jndge. As I have 
said before, I do not wish to enter into the 
details which are set out in the affidavits; but, 
in my opinion, the facts are not such as to 
justify us in making an order that the peti- 
tioner in the divorce suit should make pro- 
vision for his wife’s costs of the appeal, T 
wish to make it clear that I do not decide 
that this Court has no jurisdiction to make 
an order on the application of the wife who 
is an appellant to this Court. On the contrary 
I think this Court has jurisdiction to make 
such an order ina proper case if the Court 
thinks rightsoto do upon the fasts of the 
case, even where the wife has had an order 
nisi made against her in the first Court, 
and where she herself is the appellant. I 
desire to confine my decision in this case 
simply and solely to the facts of this case, and 
to say that in this case the wife is not entitl- 
ed to the order for which she asks. 
Wooprorre, J—The petitioner prays that. 


the respondent may be ordered to pay 
to the applicant’s Solicitors such sum 
as may be fixed by the Registrar 
towards the costs of her appeal. The 


husband filed a suit for divorce alleging 
adultery; and the usual provision was made 
for the wife’s costs. Though adultery was 
originally denied, it was and has been before 
us admitted and a decree was made for the 
dissolution. The petitioner wishes to appeal 
on the grounds of condonation, inducement 
to adultery and collusion which have dis- 
entitled plaintiff to the relief notwithstanding 
the adaltery found. On the statement of 
facts madetousat the hearing there does 
not appear to be any substance in any of 
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these grounds. Jtis unnecessary to decide 
the question of our pewer to make the order 
asked for. It is sufficient to say that I do 
not think that this is a case in which we 
should make such an order. I would, there- 
fore, refuse the application. 

MOOKERJER, J.—This is an application by 
a wife who has appealed against a decree 
nist made by Mr. Justice Greaves on the 
llth April 19:6, in a suit fer dissolution cf 
marriage instituted by her husband on the 
ground of her adultery. The petitioner did 
not deny the charge of adultery, bnt pleaded 
condonation, connivance, and collusion. 
These pleas were not established to the satis- 
faction of the Trial Judge. The decree nisi 
was consequently made, and the custody of 
the children of the marriage, two daughters, 
was given to the husband. By a consent 
order made pendente lite, the petitioner is 
entitled to be paid a sum of Rs, 340 monthly 
by her husband by way of alimony, ard also 
a specified sum towards her costs of the 
proceeding ; the decree further directs the 
husband to pay her costs of the 
suit and trial. In the present petition, 
she prays, jirst, that her husband may be 
ordered to keep the children within the 
jurisdiction of the Court until the disposal of 
her appeal with a view to enable her to have 
access to them and not to send them away to 
Jersey as he intends to do, and secondly, that 
her husband may be directed to pay to her 
Solicitors such sum as may be fixed by the 
Court for and towards the costs of her 
appeal. 


The Court has already refused her first 
prayer on the ground that the paramount 
consideration in a matter of this descrip- 
tion is the benefit of the children and 
that in the present case, it was not for 
their welfare that they should continue 
to reside here longer: Symington v. 
Symington (1), D'Alton v. D'Alton (5), 
Philip v. Philip (6). In fact, the Court, 
though not precluded from making an 
order giving the divorced wife access to the 
children, is most reluctant to make such an 
order and never places ike indulgence of the 
parents above the welfare of the children: 


P. 59 


(5) (1878) 4 P. D. 87; 47 L. J, i 
27 L, T. 592, 


(6) (1872) 41 L. J, Mat. 89; 
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Handley v. Handley (7), Kelly v. Kelly ® 
‘The Court, however, took time to consider 
its decision upon the second prayer in the 
application. Reliance has been placed in 
support of that prayer on the principle 
that as a wife should not be precluded by 
want of means from: establishing her case, 
either as a petitioner or respondent, the 
husband should makea deposit or give 
security for the estimated costs that might 
be incurred by her. Ore reason usually as- 
signed for this rule is that the law assumes 
that on her marriage all the property 
of the woman presumably passes to her 
husband, so that, for her protection, it is 
necessary that not only should she not be 
made liable to pay costs but that she should 
litigate at the expense of her husband: Wells 
v. Wells and Hudson (9), Clarke v. Clarke 
(10), Miller v. Miller (11), Milne v. Milne 
(12), Robertson v. Robertson (2), Smith v. 
Smith (13), Oluay v. Otway (8), Earn- 
shawy. Earnshaw (14). A second reason 
was assigned by Pigot, J., in Yeung v. 
Young (15: “inasmuch as the wife, in 
discharge of her dutias as mistress of 
the household, is wholly cccupied, it is 
impossible for her to acquire any pro- 
perty and...... that consideration might fairly 
be used to influence the Court in determin- 
ing whether in cases such as these, the wife 
might not be entitled to obtain the necessary 
costs from the Lusband, apart from any ques- 
tion of right to her property.” A third 
reason sometimes assigned in justificationi 
of the rule is that as a wife can 
bind her husband for necessaries, her 
costs, incurred in a litigation about her 
matrimenial status, may be considered a 


(7) (1891) P. 124; 63 L. T. 535; 39 W. R. 97; 55 J. 
P. 298. : 


(8) 5 B. L. R. 71. 

(9) (1864) 3 Sw. & Tr. 542; 88 L. J. M. 151; 10 L. 
T. 696; 10 Jur. (N. s.) 755. 

(10) (1865) 4 Sw, & Tr 111. 

(11) (1869) 2 P. 13; 39 D. J. P. 4; 21 L. T. 471; 18 
W. R. 152. 

(12) (1871) 2 P. 202; 40 L, J. P. 13. 

(13) (1882) 7 P. 84; 51L, J. P. 81. 

(14) (1896) P. 160; 65 L. J. P. 89; 74 L. T. 560; 60 
J. P. 377. 

(15) 28 C, 916n; 12 Ind. Dee. (N. s.) 608, 
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necessity: Jones v. Jones (16), Brown v. 
Ackroyd (17). Whatever reasons historical 
or equitable may be discoverable in support 
of therule, it has been generally followed 
in a long line of cases in this country, 
though sometimes not withont reluctance: 
Fowie v. Fowle (18), Proby v. Proby (19), 
Georgucopulas v. Georgucopulas (20), Thomson 
v. Thomson (21), Boyle v. Boyle (22), Mayhew 
v. Mayhew (23), Payne and Co. v. Ptrojshah 
(24), Natal v. Natal (+5). 


It is plain, however, that the doctrine 
in question is an encroachment upon the 
ordinary rule that costs follow the event; 
and speaking for myself, I am of opinion 
that every attempt to extend its operation 
should be cautiously scrutinised. In the 
case before us, the charge of adultery is 
not denied by the wife; but she seeks to 
test, by way of appeal, the correctness of 
the decision of the Trial Judge on the special 
grounds she assigned with a view to resist 
a decree for dissolution of marriage 
notwithstanding her misconduct. I can 
discover no reasonable ground on which her 
claim to be financed by her husband in the 
prosecution of her appeal in such 
circumstances can be justified. I can very 
well understand that if a wife obtains a 
decree, and her husband appeals, she may 
bé held entitled to defend herself and to 
require her husband to provide her costs 
of the appeal: Holt v. Holt (4), Earnshaw v. 
Earnshaw (14). The fact that she has 
committed adultery may not, in those cireum- 
stances, necessarily affect the matter. But 
if she, being herself found guilty, actively 
brings the matter before the Court, I cannot 
see how her husband may be justly called 
upon by her, as a matter of right, to provide 
for her costs. The view I takeis in accord 
with that edopted by Cotton, L. J., in Otway 


v. Otuay (8): “ifafter she bad been found 

(16) (1872) D. R. 2 P. & D. 898; 20 W. R. 320. 

(17) (1856) 5 El. & Bl. 819; 25 L. J. Q. B.198; 2 
Jar. (N. 8.) 203; 4 W. R. 229; 26 L. T. (o. 8.) 215; 103 
R. R. 762; 119 E. R, 699. 5 

(18) 40 260; 3 C. L. R. 484; 2 Shome L. R. 143; 2 
Ind. Dec. (x, s.) 186. 

(19) 6 C. 357; 5 Ind. Jur, 24%; 50. L. R. l; 2 Ind. 
Deo. (N. 8.) 888. 

(20) 29 ©. 619. 

(21) 14 C. 580; 1 Ind. Dec. (x. s.) 384. 

(22) 7 O. W.N. 565; 20 C. 681. 

(28) 19 B. 293; 10 Ind. Dec. (x. s.) 198. 

(28) 12 Ind. Cas. 554; 13 Bom. L. R. 920. 

(25) 9 M. 12; 3 Ind, Dec. (x. s.) 405. 


guilty ofadultery she had herself actively 
brought the matter before this Court, then I 
should have thought no provision ought to 
be made for her costs.” See also Harnshaw 
v. Earnshaw (14). Iam not unmindfal that 
the House of Lords has sometimes made an 
order on the husband to pay a round sum 
to his wife to enable her to carry on her 
case before the House of Lords: Robinson 
v. Robinson (1£59 unreported), Keats v. Reats 
(1859 unreported), Campbell v. Campbell (un- 
reported), Yelverton v. Yelverton (1864 un. 
reported). These cases are mentioned in note 
(e) to Article 1189 in Volume XVI of the 
Laws of England edited by Lord Halsbury, 
The circumstances under which the orders 
were made are, however, not stated nor 
are the reasons available. These cases 
consequently merely show that circumstances 
are conceivable, in which the Court may, 
in its discretion, make an order in favour 
of the wife; but they dco ant lay down an 
inflexible rule, and I cannot treat them as 
authorities which oblige me to hold that the 
application of the present petitioner should 
be granted. In my opinion, her second 
prayer must, like the first, be refused. 


Application rejected. 


BOMBAY HIGH COURT, 
Secony Crvin Appeat No. 759 or 1914. 
April 12, 1916. 
Present:—Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Heaton, 
ARJUN RAMJI MHANKAL— 
DerenDANT—APPELLANT 
CETSUS 


RAMABAI RAOJI VITHOBA— 


PLAINTIFE— RESPONDENT. 

Limitation Act (XV of 1877), s. 7—~Limitation 
Act (IX of 1908), s. 6 —Minor—Caxse of action arising 
during minority—Death within three years of attain. 
ing majority—Personal representative, right of, to sue. 

Where a minor acquired a cause of action to sue 
for possession of property and died after majority 
but before the expiry of threo years from the date 
of the cessation of his disability of minority, his 
personal representative can, although twelve yoars 
have expired since the cause of action accrued 
institate a suit on the same canse of action at any 
lime within the three years’ poriod which had 
already commenced in the lifetime of the deceased, 
(p. 222, col. 1.] | 


222- 
ARJUN RAMJI MHANKAL ti. 
Mahomed Arsad Chowdhry v, Yakoob Ally, 15 B. L. 
R. 357; 24 W. R. 18l; Rudra Kant v. Nobo Kishore, 
90. 663; 12 C. L. R. 269; 4 Ind. Dec. (xN. s.) 1091; 
Subramanya Pandya Chokka Taluvar v. Siva Subra- 
manya Pillai, 17 M. 316, at p. 342; 4 M. L. J. 152; 6 
Ind. Dec. (N. s.) 219; Mahadev v. Babi, 26 B. 730; 4 

Bom, L. R. 618, referred to. 


Second appeal from the decision of the 
District Judge of Ratnagiri, in Appeal No. 
270 of 1913, reversing tbe decree passed by 
the Subordinate Judge, Malvan, in Civil Suit 
No. 93 of 1912, 


Messrs. P, B. Shingne and 
for the Appellant. 

Mr. Coyajee (with him Mr. 
for Respondent No 1. 

Mr. B. V, Desai, for Respondents Nos. 2 
and 3. 


JUDGMENT.--The question is whether, 
where a minor acquired a cause of action to 
sue for possession of property and died after 
majority but before the expiry of three years 
from-thedate of the cessation of his disability 
of minority, his personal representative can, 
although twelve years have expired since 
the cause of action accrued, institute a suit 
on the same cause of action at any time 
within the three years’ period which had 
already commenced in the lifetime of the 
deceased. In our opinion the personal re- 
presentative can maintain such a suit. In 
such a suit the deceased must be included 
in the term “plaintiff” for the purpose of 
Article 142, for according to section 3 of the 
Limitation Act “plaintiff” includes any 
person from or through whom the plaintiff 
derives his right to sue. 

The title of quondam minor had not been 
extinguished by twelve years of dispossession, 
because on attaining majority he was entitled 
toa further period of three years within 
which to sue. To use the words of section 
28, “the period limited for instituting a suit 
for possession of the property had not 
determined.” . 

It is otherwise where a minor with the 
cause of action more than twelve years in 
existence dies pending disability. ln such 
a case no extended term has commenced for 
him: therefore, the cause of action which 
would survive up to twelve years from its 
origin would be extinguished on expiry of 
that period, notwithstanding that the minor 
had not been able-to judge whether or not 
to sue; for this reason the third clause of 


S. M. Varde, 
A. G. Desai), 
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section 7 provided afresh term for the re- 
presentative of a person with a cause of 
action lying under disability. 


The express provision for such a case in 
the third clause of section 7 does not, there- 
fore, impliedly exclude the right of the 
personal representative to standin the shoes 
of the deceased for the purpose of subsisting 
causes of action, which is expressly recognis- 
ed to belong fio executors and administrators 
by section 89 of the Probate and Adminis. 
tration Act of 1881. 

"In Mahomed Arsad Chowthry v. Yakeob 
Ally (1), Markby, J., observes that “the minor 
or his representative-in-interest after his 
death has a special period allotted to him 
for bringing the suit. There are no words 
whatsoever in section 7 which would give 
to any other person in whatever way he 
might happen to be connected with the minor, 
any other period for bringing the suit than 
that specified for ordinary persons”. The 
question was whether the special period was 
not confined to the . minor and bis represen- 
tatives after death to the exclusion of repre- 
sentatives after transfer, if the term lrepresen- 
tatives’ could be appropriately used for trans- 
ferees. 

A Full Bench of the Caleutta High Court 
came toa similar conclusion as regards trans- 
ferees in Rudra Kant v. Nobo Kishore (2), 
though there are dicta of the Chief Justice 
and Mitter. J., which would confine the rights 
of representatives after death to the special 
case provided for by the third clause of section 
7. Mr. Justice Wilson, who was a member 
of the Fnll Bench and of the referring Bench, 
gave reasons for doubting the correctness of 
the decisions’ in both the above Calcutta 
cases. Their correctness has been doubted 
also by the Madras High Court in Subra- 
manya Pandya Chokka Talavar v, Siva Kub- 
ramanya Pillai (3), where it is remarked that 

“those decisions involve the apparent anomaly 
that a minor cannot transfer his title to 
property though at the date of tke transfer 
it is a subsisting interest so far as he is con- 
cerned”. In this connection also we may refer 
to section 6 of the Transfer of Property Act, 
which provides that property of any kind may 

(1) 15 B. L. R. 357; 24 W. R. 181. 

BA A 9 0. 663; 12 C. L. R. 269; 4Ind, Dec. (N. s.) 

(3) 17 M. 316; at p. 342; + M. L. J. 152; 6 dad; Dee, 
(x. s.) 219. 
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be transferred subject to certain special ex- 

ceptions,® 
. In Mahadev v. Babi (4) a Bench of this 
Court has indicated a preference for the. 
reasoning of Wilson, J., in his judgments in 
Rudra Kant’s case (2) and has expressed the 
opinion that Mahomed Arsad Chowdhry w. 
Yakoob-Ally (1) decided that section 7 limits 
to the minor and to his representatives after 
his death the privilege of computing the 
period, subject to certain conditions, from the 
date when the disability ceases or from the 
death of the minor before he can attain 
majority, : 
In this view we concur. We are not here 
concerned with the question decided in Rudra 
Kant’s case (2) with reference to represen- 
tatives by transfer. Shridhar, as whose 
heiress the plaintiff claims, died on the 5th 
August 1910 having attained majority on the 
21st December 1909—this suit was filed on 
the 22nd of May 1912 and is, therefore, in 
time, We affirm the decree and dismiss the 
appeal with costs of lst respondent payable 
by the appellant. 
e Decree affirmed. 


(4) 26 B. 730; 4 Bom, L. R. 513. 


PRIVY COUNCIL. 
APPEAL FROM THE CaLcoTTa HIGH Court. 
June 22, 1916. 
Present: Lord Atkinson, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 
Muharaja Sri RAM CHANDRA BHANJ 
DEO, SINCE DECEASED, NOW REPRESENTED BY 
Maharaja PURNA CHANDRA BHANJ 
DEO—PLAINTIFE—ÅPPELLANT 2 
versus 
Tas SECRETARY or STATE ror INDIA 
IN ‘COUNCIL AND OTHERS—~DEFENDANTS— 
RESPONDENTS. 

Chowkidari chakran lands—Right of zemindar 
—Burden of proving that land is chowkidari chakran 
land—Kabuliyat executed at Permanent Settlement, 
construction of — Undertaking to continue sardars and 
paiks in Pergunnah, meaning of~—Right to determine 
employment of paik on service tenwre--Reswmption of 
land—Civil Procedure Code” (Act F of 1908), O. XLII, 
0. XLI, 1. 25—High Court, power of; to remit case 
for trial of fresh issue. 

Chowkidari chakran lands are lands which at or 
before the Permanent Settlement had been appropriat- 
ed or assigned for the maintenance of the Police force 


and by reason of such appropriation excluded from 
the zamindari assessment. The zamindar is pre- 
cluded by Bengal Regulations I of 793 and XIII of 
1805 from utilising chowkidari chakran lands for 
remunerating: persons who are his personal servants 
and perform no Police duties, but the onus of 
proving that the lands in dispute are so appropriated 
or assigned is on the Government. [p. 226, col. 2; p. 


227, col. 1.] 
Secretary of State v. Kirtibas Bhupati Hari- 
chandan Mahapatra, 26 Ind. Cas. 676; 42 I. A. 30; 


19 C. W. N. 65; 17 Bom. 
M. L. T. 1; 2 L. W. 11; 
relied on. 

Where in January 1801, the zamindar of Per- 
gunnah Nayabasan, which was settled with him in 
that year, executed a kabuliyat in favour of the 
Government under which he was bound to main- 
tain and keep the same “sardars and paiks’ that 
had all along existed in the Pergunnah, and to carry 
out whatever orders might be passed by the Magistrate 
on the paiks: : 

Held, that the sardars and paiks referred to in the 
kabuliyat were sardars and paiks employed on Police 
duty; that the document had no reference to paiks 
who held jogirs within the Pergunnah ou tenure 
services persoual to the zamindar himself and having no 
connection with the local Police; and that the 
zamindar was entitled to determine the employment 
ofa paik who was in his personal service and held 
a jagir on service tenure determinable when his 
employment ceased, and to recover possession of his 
jagir. [p. 226, cols. 16 2.1 

Even if it be competent to the High Court in 
second appeal to remit a case for re-hearing on an 
issue not raised in the pleadings or even suggested 
in the Courts below, it ought only to be done in 
exceptional cases for good cause shown and on 
payment of all costs thrown away. [p. 227, col. 1.5 


L. BR. 32; 21 C. L. 0.31; 17 
28 M. L. J. 457; 42 C. 710, 


Appeal from a judgment and decree of the 
High Court, Calcutta, dated April 27, 1910, 
reversing that of the District Judge, Midna- 
pore, dated July 10, 1907, on an appeal from 
a judgment and decree of the Subordinate 
Judge, Midnapore, dated January 2], 1907, 
and remanding the appeal for re-trial. 

FAOCTS.—The appellant is the zaminder 
of Pergunnah Nayabasan, and in his 
zamindart are certain lands held by persons 
in what ig known as service or chakran 
tenure. A predecessor-in-title of the 
appellant executed a kabuliyat in 1801 in 
accordance with Regulation I of 1793, which 
contained the following material clause:— 


“I shall maintain and keep on the same 
sardars and paiks who have all along 
existed in tha said Pergunnnah. I shall 
carry out whatever order may be passed 
by the Magistrate on the patiks. I have 
no power to dismiss the sardars and 
patiks. ` I shall, year by year, file a list 
of the names of the individual sardars 


324, 
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and patks before the Magistrate and one 
such list before the Collector. I shall 
depute the paiks to keep watch and take 
care of the boundaries of the said Pergunnah 
and see that no theft and dacoity and any 
riot may take place anywhere. J shall 
carry out any order that may ba passed 
by Government, as best as I can. I shall 
constantly be engaged for the good of the 
Government, 1 shall not neglect in any 
way to pay the Government revenue and 
to comply with the several provisions. If 
I do not pay the above Government 
revenue acsording to the instalments or 
if I act contrary to any order that may 
be passed at any time in respect of the 
paiks and (torn) as mentioned above, 
then the Members of the Board and of 
the Gounsil shall be competent to eject 
me forthwith from the zamindar? of the 
said Pergunnak and resume the zamindart 
of the said Pergunnah and grant the 
zamindari of the said Pergunnah to anybody 
they like (torn)”. 

It was the appellant’s case that there 
were and had been from time immemorial 
two glasses of patks holding service lands 
within the zamindari. The first class 
consisted of Government packs called 
commonly chowkidars, digars, and sardars 
and the second class of private patks 
called commonly dal paiks, dal beharas 
and bheullakes. The appellant admitted 
that the ` provisions of the kabuliyat and 
also those of Regulation XX of 1817, 
section 21, applied to the first class and 
did not claim any power to dismiss them; 
“but he contended that the second class 
were his private servants and that it resied 
with him to dismiss them at his pleasure. 

In 1898 appellant dismissed one Suba 
Naik whom he alleged to be a private 
_ paik, and attempted to resume Suba Naik’s 
jagir land. Suba Naik obtained an order 
from the Magistrate the effect of which 
was to prevent his ejectment without suit. 
He died and was succeeded in possession 
by his sons. Appellant instituted this suit 
against the sons and the Secretary of 
State claiming the land and a declaration 
of his right to dismiss the second class 
of pais without the interference or control 
of Government. 

The song pleaded that they were in 


fact private pazks but that they had done 
nothing for which they could be dismissed. 


“The Secretary of State contended that all 


paiks on the estate came within the terms 
of the kabuliyat and that even if they were 
of two classes Suba Naik came within the 
first class. 

Tt was found by the Subordinate Judge 
and on appeal by the District Judge that 
there was a class of private parks over 
whom the zamindar had absolute control, 
and that Suba Naik belonged to that class. 
They decreed the snit. 

The Secretary of State preferred a 
petition of second appeal to the High Court 
raising for the first time the contentions— 

(1) That the material issue was whether 
the lands in suit were at the Settlement 
dealt with as ordinary lands of the estate 
or as jagir Jands reserved for remunerating 
patke for services. 

(2). That the only questions in the case 
were (a) whether Suba Naik’s jagir 
existed at the Settlement and (b) what 
kind of duties Suba Naik had to perform 
at the Settlement and that this issue and 
these questions had not been tried. 

The High Court (Brett and Sharfuddin, JJ.) 
remanded the case for re-hearing on the 
question whether Suba. Naik’s lands were 
included in those excepted from revenue 
because appropriated for the maintenance 
of the Police and whether, if so, plaintiff 
could resume them or dismiss Suba Naik 
even if only employed in zamindarz duties. 
Costs to abide the result. 

Against this decision, the zemindar appealed 
to His Majesty in Council. 

Messrs. De Gruyther, K. C., and Raikes, for 
the Appellant.—Regulation XX of 1817, 
section 21 (2) did not provide for registers of 
Police Officers. 

[Loro Atkinson.—The point was not in 
respect of land, but in respect of estates], 

[Sir Jons Epee.—They all paid rents. | 

They were chowkidart chakran lands and 
the point was whether they were Government 
lands (Regulation I of 1793, section 8, para- 
graph 4). 

[Mr. Ameer Aut.—If there is revenue 
assessed for the whole mahal, then what is 
not assessed is outside the mahal, They 
may form part of manal for administrative 
purposes, but not for revenue. | 
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[Logo Parker.—The packs were super 

Naiks and were wrongly ejected, but the 
-Gourts below held that they were rightly 

ejested. It was sə because they held chowki- 
dari land. | 

[Lord Arktysoy.—They say that prima 
facie it is Government jand. ] 

There were concurrent findings of fact and 
the High Court ought nob to have disturbad 
them, Szcretary of State v. Kirtibas 
Bhupati Harichandan Mahapatra (1). 
There wera two points: (1) whether these 
persons were Police or private individuals and 
(2) whether they held land for one or for 
the other. The High Court bad no power 
under section 100 of. the Civil Procedure 
Code to entertain the appeal. 

Sir E. Richards, K, C., and Mr. Dunne, for 
the Respondents: ~This was a test case. The 
.Raja wanted a declaration of title to this land. 
. ({Mr.Aserr Att.—Is the land within the 
ambit of what was let out by the zamindar? | 

This issne was never tried. The Courts 
below had applied wrong tests in construing 
the kabuliyat and the whole point was whe- 
ther the lands were exempt from assessment, 

[Sir Joan Epvs.—You said in the lower 
Court that there was only one class of packs 
and the Courts below were quite right in 
saying that there were other classes. | 

_. Many of these paiks were engaged in both 
duties [Joykishen Mookerjee vy. Collector of 
East Burdwan (2)). 

(Mr, Acer Att.—You say that the ques- 

tion of tenure must be decided. | 


[Sir Joan Eoce.—You cannot ask the Court 
to try a thing which is not placed before it. 
You never filed documentary evidence about 
the tenure. | 


It was raised for the first time before the 
High Court, but the right test is as laid 
down by the Penal Code. 


[Loro Parker.—You want that point which 
ought to have been tried in Courts below to 
be tried here. | ` 

f Yes. Section 11 of Act V of 1908, Explana- 
.tion IV. The matter was raised in the plead- 


(1) 26 Ind. Cas. 676; 42 I. A. 30; 19 ©. W. N. 65; 
17 Bom. L. R. 32; 21.0, L., J. 31l; 17 M. L., T. l}; 2L. 
-W. 11; 28 M. L. J. 457; 42 0. 710. 
(2) 10 M. L A. 16 at p. 45; 1 W. R. 26 (P. C.) 1 
Suth. P. O. J. 543% 2 Sar, P. 0. J-51; 19 B. R. 879. 
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ings. Section 100 of Act V of 1908 did not 
apply to construction of documents as was 
held in Fates Chand v. Kishen Kunwar (3). 


The proper test was that laid down in Juykishen 
Mookerjee Collector of East Burdwan (2) 
and the Courts below ought to have applied 
the test and, therefore, it was right fur the 
High Court to remit it for re-trial, Section 
100 did not apply to the Court of Appeal at 
all. 


LLoro Parkar.—Both Courts held that 
the kabuliyat did not apply to sardars and 
paiks. The whole thing depends on the 
construction as to whut sardars and patks 
mean. | 


The Privy Council would not interfere 
with the diseretion of the High Court. 


The appellant was not cilled upon to 


reply. 
JUDGMENT. 


Lorp Parker or Wappineton.—This was 
an actionin which the appellant, as plaint- 
iff, sought to recover possession from the 
first and second defendants of a jagir 
containing about 29 bighas of land situate 
within the territorial limits of the 
Pergunnah Nayabasan in the District of 
Midnapur, of which the appellant was the 
proprietor, The Secretary of State, who 
alone has appeared as a respondent in this 
appeal, and is hereafter referred to as the 
respondent, was added asa third defendant 
because the Government of India disputed 
the right which the appellant was asserting 
in the action. The appellant’s case was that 
in 1898 one Saba Naik was in his personal 
service and held the jagir on service tenure 
determinable when his employment ceased; 
that he had duly determined the employment 
of Suba Naik and given him notice to quit 
his jagir; that Suba Naik had refused to 
deliver up possession of the jagir, and had 
obtained from the Magistrate an order which 
precluded the appellant from obtaining 
possession thereof without civil suit; that 


Suba Naik had since died, and that the 


first and second defendants wrongfully claimed 
to retain possession as his heirs. 


(3) 16 Ind. Cas. 67; 16 C. W. N. 1033; 23 M, L.J. 
330,12 M. L. T. 413; (1912) M. W. N. 1065; 10 A. L.J. 
235; 14 Bom, L. R. 1090; 3t A. 579; 17C. L.J. 1; 39 
I. A. 247, . 
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The Pergannah Nayabasan was settled 
in 1801 with Rani Sumitra Bhanj (the appel- 
lant’s predecessor-in-title), who in January 
of that year executed a kabuliyat in favour 
of the Government. Under this kabuliyat the 
proprietor of the Pergunnah was bound 
to maintain and keep the same “sardars 
and paiks” who had all along existed in 
-the Fergunnah, and to carry ont whatever 
order might be passed by the Magistrate on 
the paiks. He was also precluded from 
dismissing the sardars or- patks, and bound 
to depute the patks, to watch and take care 
of the boundaries of the Pergnunnah, and 
see that no theft or dacoity and no riot 
occurred anywhere. 


The appellant has throughout contended 
that the sardars and paiks referred to in 
this kabuliyat are sardars and parks employed 
on Police duty, and that the document has 
no reference to paiks who hold on tenure 
services personal to ‘himself, and having no 
connection with the local Police. This 
contention has been upheld, and in their 
Lordships? opinion rightly upheld, by all the 
Courts below. Onthe other hand, it has 
been throughout contended by the respondent 
that the provisions of the kabuliyat preclude 
the appellant not only from dismissing patiks 
whose tenure services include the perform- 
ance of Police duties, but from resuming 
their jagir lands, even though he might 
provide for their remuneration in some other 
way. The appellant having accepted this 
contention, their Lordships will assume, as 
was assumed in all the Courts below, that it is 
correct. 

On reference to the written statement of 
the respondent by way of defence to the 
action, it will be found that, so faras material 
for the purposes of the present appeal, he 
relied entirely on the provisions of the 
kabultyot. ln order to succeed, he had, there- 
fore, to prove that Suba Naik held by 
service tenure involving the performance of 
Police duties. Curiously enough, the first 
two defendants put in a statement, 
by way of defence, repudiating this. Their 
case was that they were in possession by 
hereditary right on a service tenure which 
did not involve the performance of any 
Police duty, but that the appellant had no 
right to dismiss them if they were ready and 
willing, as they in fact were, to perform 


their proper services. They subsequently 
applied for leave to withdraw this statement 
and substitute another. This application 
was refused, but they appear to have given 
evidence at the trial in support of the respond- 
ent’s case. 

The Subordinate Judge found first that 
there had always beeu two classes of patiks 
within the Pergunnah (1) paiks who hold 
their jagirs in consideration of the perform- 
ance of Police duties, and (2) paiks whose 
tenure services were personal to the zemindar, 
He also found that Suba Naik belonged to 
the latter class. On these findings of fact 
he held, and in their Lordships’ opinion right- 
ly held, that the defence of the respondent 
failed, and gave judgment in favour of the 
appellant. 

The firstand second defendants were content 
with this decision, but the respondent appeal- 
ed to the District Judge, who came to the same 
conclusions both of fact and law as had been 
come to by the Subordinate Judge, and dis- 
missed the appeal with costs. 


The respondent thereupon presented an 
appeal to the High Court. By section 584 of 
the Civil Procedure Coda then in force, the High 
Court as Second Court of Appeal was bound 
by the findings of fact of the District Judge. 
In their Lordehips’ opinion the High Court 
was not at liberty to disregard the finding 
that Suba Naik belonged to the class of 
paiks having no Police duties, on the ground 
that the District Judge gave no reasons 
for coming to this finding. The reasons of 
the District Judge are clear. He had con- 
sidered the evidence and saw no reason for 
differing from the conclusions at which the 
Subordinate Judge had arrived. The High 
Court, therefore, could only allow the appeal 
on grounds of law, and as they agreed with 
the Court below on the construction of the 
kabuliyat, it is not obvious what other questions 
of law arose, The respondent, however, 
urged upon the High Court that the Courts 
below had entirely misconcetved the issue 
they had totry. This issue was, he contend- 
ed, whether the lands comprised `n the 
jagir in question were chowkidart chakran 
lands, that is, lands which at or before the 
Settlement had been appropriated or assigned 
for the maintenance of the Police force, 
and by reason of such appropriation excluded 
from the zamindart assessment. It is in 
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their Lordships’ opinion quite clear that no 
such issfle was raised by the pleadings. 
Had this been the issuə raised by the 
pleadings, the question whether Suba Naik 
wasa paik with Police duties would have 
been of little importance if not quite im- 
material. The appellant would be precluded 
by Regulation I of 1793 and XIII of 1805 
from utilizing chowkidari chakran lands for 
remunerating persons who were his personal 
servants and performed no Police duties, 
but as appears from the case of Secre- 
tary of State v. Kirtibas Bhupati 
Harichandan WUahapatra (1), the onus of 
proving that the lands in question were so 
appropriated or assigned would lie on the 
respondent. The kabulcyat contains no refer- 
ence whatever to any such lands. 

It was admitted before their Lordships 
that this contention was put forward for the 
firat time before the High Court. Such ad- 
mission could hardly be avoided. The real 
question upon the pleadings was whether 
tbe appellant could rightly terminate Suba 
.Naik’s tenancy. The new issue suggested 
raises the question, not whether Suba Naik’s 
tenancy could be determined, but whether it 
ought not to be determined and the agir 
utilised for maintaining some Police Officer 
appointed by the Government. Nevertheless 
the High Court held that this was the real 
issue, and, as it had not been tried, discharged 
the order of the District Judge and remitted 
the action for re-hearing. It not only did this, 
but it ordered all the costs already incurred to 
abide the result of the re-hearing. In other 
words, if the appellant failed on a new case 
set up for the first time on the second appeal, 
he would have to pay whole costs of the issues 
on which he had succeeded in the two Courts 
below. : 


In their Lordships’ opinion, even if it he 
competent to the High Court to remit a 
case for re-hearing on an issue not raised in 
the pleadings or even suggested in the Courts 
below, this ought only to be done in excep- 
tional cases for good cause shown and on pay- 
ment of all costs thrown away. In the pre- 
sent casa the respondent showed no ground 
whatever for the indulgence he claimed. He 
did not suggest that he had been in any way 
taken by surprise or had discovered fresh 
facts of which he was unaware when the 
case was before the lower Courts, The 
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possibility of the lands in question being 
chowkidart chakran lands, which could not, 
according to the Regulations, be resumed, 
must have been present to the minds of his 
advisers when his statement by way of 
defence was filed. It had been suggested by 
the Magistrate whose order necessitated the 
action. Theaction of the respondent’s ad- 
visers in not raising the point must have 
With knowledge of it, he 
elected to fight the action on the question 
whether Suba Naik could rightfully be dis- 
possessed of his jagir rather than on the 
question: whether he ought not to be dis- 
possessed and the jagir utilised for Police 
purposes. The record contains little or no 
evidence pointing to there being any chowki- 
dari chakran lands which could not be 
resumed within the Pergunnah, ()n the con- 


“trary, the rubokart in Persian, the genuine- 


ness of which was accepted by the District 
Judge, points the other way. The respond- 
ent does not suggest that he has any farther 
evidence. 

Their Lordships are, therefore, of opinion 
that this appeal should be allowed with costs 
here and below, and that the order of the Dis- 
trict Judge should be restored, and they will 
humbly advise His Majesty accordingly. 


Appeal allowed. 
Solicitors for the Appellant: Meesrs. T. D. 
Wilson & Co. 
Solicitors for the Respondent: The Soli- 
citor, India Office. 


PUNJAB CHIEF COURT. 
Civit Rersrence No. 13 or 1915, 
June 3, 1916. 

Present: — Sir Donald Johnstone, KT., 
Chief Judge, and Mr. Justice Chervis. 
NIAZ ALI—DEFENDANT—ÅPPELLANT 
versus 

MUHAMMAD RAMZAN AND ANOTHER-— 

PLAINTIFF3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 113, O. 
XLVI, r. |\—Reference to High Court, when competent 
—Pre-emption suit, decree in, under appeal—Govern- 
ment notification taking away right of pre-emption, 
effect of, 

Section 118, Civil Procedure Code, should be read 
in conjunction with Order XLVI, vulo J], and only 
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those cases should ke referred to the High Court 
‘under the section which are not open to further 
_ appeal, 

A Government notification taking away the right 
of pre-emption in respect of certain property would 
be fatal to the case of a plaintiff in whose favour no 
decrce had keen passed at the date of the notification, 
but it would not affect the rights of a plaintiff in 
whose favour a decree had been passed before the 
date of the notification, merely because that decree 
was under appeal at that date. 

Bishen Singh v. Ganda Singh, 16 Ind. Cas. 959; 10 
P. R. 1913; 264 P. W, R.1912; 5 P. L.R. 1918, dis- 
tinguished. 


‘Sat Bharai v, Sat Bharat, 18 Ind. Cas. 329; 65 P. R. 
1913; 24 P. W. R, 1913; 4€ P. L.R. 1913, referred to 

Case referred by the District Judge, 
Sialkot, with his No. 100-J, dated the 1rih 
August 1916, for the orders cf the Chief 
Court, Punjab. 

Bhagat Gcbind Das, for the Appellant. 

Malik Muhammed Hucain, for the Rc- 
spondents. 


ORDER.—The plaintiffs in this case 
sued to pre-empt, and obtained a decree on 
condition of payment of Rs, 1,600 by a certain 
daie. The vendees appealed to the District 
Judge. Whilethe appeal was pending in 
the District Court, the Lecal Government 

_iseued a notification taking away rights of 
pre-emption with respect to agricultural Jard 
within the limits of a Municipality. The 
learned District’ Judge has row referred 
to dhis Court ihe question whether 
Bishen Singh v. Ganda Singh (1) covers ike 
case of a pre-emptor, who has already 
obtained a decree but against whom the 
vendee-defendant has lodged an appeal 
pricr to the isene of a Government notifica- 
tion taking away the right of pre-emption. 

The order cf reference quotes section 113 
of the Civil Procedure Code, but that section 
should be read in conjunction with Order 
XLVI, rule 1, which provides for reference 
to a High Court only in cafes nct open to 
further appeal. But as the question js a 
simple ore, and as both sides have been re- 
presented in this Court, we think it better in 
the interests of all concerned that we should 
answer ike question put to ng, 

It is clear that all rights to pre-empt with 
regard to land like the Jand in suit ceased 
frcm the date of tke notification. But 


(1) 16 Ind. Cas. 959; 10 P. R. 1918, 2 
1912; 6P L.R. 1988, PE 
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before that date the plaintiff in the 
present case had already obtained a decree 
and thereby he became more tban a mere 
plaintiff seeking to enforce a claim to pro- 
empt He became a decree-holder entitled, 
immediately he paid in the pre-emption 
money, to the status of full owner, provided, 
of course, that tlie decree of the first Court was 
not upset on appeal. Inthe Appellate Court 
he is a decree-holder, defending the decree 
which has already been passed in his favour, 
and unless fault can be.found with that 
decree it should be upheld. If the decree 
was right on the day it {was passed the 
subsequent Government notification cannot 
make if wrong, as the notification has 
no retrospective effect. It is clear then 
that the case differs from Bishen Singh v. 
Ganda Singh (1), in which the notification 


-was issued before the plaintiff had obtained 


any decree. In this connection, too, 
we may refer to Sat Bharat v, Sai 
Bharat (2), a case in which a reversioner 
sued for a declaration that -an alienation 
should not affect her reversionary rights. 
Her suit being dismissed by the first 
Court, she appealed, still seeking a declara- 
tory decree but during the pendency of 
the appeal the alienor died, and the 
appeal was-then dismissed for the reason 
that succession having opened out the 
plaintiff had lost ber right to obtain a 
mere declaration. So, too, in the present 
ease, had the plaintiff’s suit been dismissed 
by the first Court, and had the plaintiff 
been the appellant in the District Court, 
we take it that a Government notification 
issued while the appeal was pending and 
taking away the right to pre-empt would 
have been fatal to the plaintiff's chance 
of success. But as we have already point- 
ed out, the plaintiff is not now seeking 
to enforce a right to pre-empt, but he is 
a decree-holder defending his decree, and 
we hold that the notification is no bar to 
his defence. ` 

Tbe case is returned to the District 
Judge, who will dispose of the appeal on 
its merits. Pleaders’ fees in this Court 
Rs. 16 each side, which will be costs in 
the cause (vide Order XLVI, rule 4). 


Case returned. 


(2) 18 Ind. Cas. 320; 65 P. R. 19183; 24 P. W. È. 
1913; 48! P. L. R.1913. $ 
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MADRAS HIGH COURT. 
_AppeaL A#AINST APPBLLATE Oapar No, 44 oF 
1915. 

Civit Reviston Parmos No, 32 or 1915. 
August 11, 1916. 

Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar, 

KALI SHETTATHI AND ANOTHER — 

J ODGMENT-DEbTORS — APPELLANTS —PSTITIONERS 
versus 
SHAMA RAU AND oraers—Decrer- 
HOLDERS—RE?PONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLIIT, +. 
1 (w), O. XLVI, r. 7, O. IX, r. 9—HRwecution applica- 
tion, dismissal of, for default —Restoration—Review of 
restoration order and its cancellation—Subsequent 
review of order for dismissal for default, whether lies. 

. An application for execution of a decree having 
been dismissed for defanlt, it was, on the application 
of the decree-holder under Order IX, rule 9, Civil 
Procedure Code, restored in Execution Petition 
No. 86 of 1918. In Execution Petition No. 39 
of 1913 the judgment-debtors applied for a review 
of the restoration order on the gronnd that it was 
passed without notice tothem. The Court granted 
the review and set aside the order of restoration. The 
decree-holder then applied in Execution Potition 
No. 52 of 1913 for review of the original order 
dismissing the execution petition for default, which 
was granted: 

” Held, that Execution Petition No. 52 of 1913 
was not in effect for a review of the order in 
Execntion Petition No. 39 of 1913, whose scope could 
not be enlarged by implication so as to affect the 
order of dismissal of the original execution petition, 
which was liable to be reviewed ‘independently, 
Tp. 230, col, 1.] 

Appeal against the orderof the District 
Court of South Canara, in Civil Miscellaneous 
Appeal No, 12 of 191%, preferred against the 
judgment of the Court of the District Munsif 
of Udipi, in Revision Execution Application 
No. 52 of 1912 (in Execution Petition No, 888 
of 1910, Original Suit No. 189 of 1893', and 
petition under section 115 of Act V of 1908 
and the Charter Act to revise the order of 
the Court of the District Munsif of Udipi 
in Revision Execution Application No. 52 of 
1913. 


In ©. M. S. A. No. 44 or 19175 
Mr. K. P. Lakshmana Rao, for the Appel- 
lants. 
In C. R. P, No. 32 or 1915 


Mr. J. L. Rosario (with him Messrs, K. P. 
Madhava Rao and K. P. Lakshmana Rao), for 
the Petitioners 


Mr, K. Y. Adiga, for the Respondents, 
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JUDGMENT.—Tha respondents are 
dasres-holders whose application for execu- 
tion was originally dismissed for default. 
They obtained its restoration under Order 
IX, rule 9, of the Coda of Civil Procedure, by 
presenting Execution Application No 36 of 
1918. 

The appellants, the jadgment-debtors, then 
applied to the District. Munsif in Execution 
Application No. 39 of 19 3 to review his 
order of restoration, on the ground that it 
had been passed without notice to them. 
He granted a review and set aside his order 
of restoration, 

Respondents then in Execution, Applica- 
tion No, 52 of 1913 applied fora review of the 
original order dismissing the execution 
petition for default, The District Munsif 
granted a review and set aside the dismissal . 
in the order, which is the subject of the 
present proceedings. The District Judge 
dismissed the appellants’ appeal with re- 
ference to Order XLIII, rule 1 (w) and Order 
XLVII, rule (7), of the Code of Civil Pro- 
cedure, 

We have before us an appeal and a 
revision petition, but the conclusion we 
have come to on the merits, makes it unneces- 
sary for us to decide whether the former will 
lie. 

Both are argued on the ground that the 
District Munsif’s order on Execution Appli- 
cation No, 52 of 1913 was passed without 
jurisdiction because it offended against Order 
XLVII, rule 9, of the Code of Civil Pro- 


- cedure, being in effect an order reviewing 


the previous order refusing to restore the 
original execution petition, which he passed 
after granting a reviewon Hixecution Peti- 
tion No, 33 of 1918, 

In order to deal with this argument, close 
attention to the course of the proceedings is 
necessary. Execution Application No. 39 
of 1918 was disposed of on the legitimate 
grounds that (1) Order IX, rule 9, of the Code 
of Civil Precedure required notice to the other 
side, which had not been given; (2) Order IK 
does not apply to execution proceedings at all 
[vide, Hajrat Akramnissa Begam v. Valiulnissa 
Begam (1) and Dhonkal Singh v. Phakkar 
Singh (2), authorities which have not losttheir 


(1) 18 B. 429; 9 Ind. Dec. (x. s.) 795. 
(2) 15 A. 84 A. W.N. (1893) 36; 7 Ind. Dee. (x. 8.) 


779. 


230 


validity]. Under the present Code (1) would 
no doubt have justified only a re-hearing after 
notice had been given. But (2) was a 
sufficient ground for the lower Court’s re-call 
of its order of restoration at once, the result 
being only that Execution Application 
No. 36 of 1913 stood dismissed. It is not 
possible to enlarge the scope of this order 
by implication and hold that it in any way 
affected the order of dismissal of the original 
execution petition, since that order had never 
been the subject of any subsequent proceed- 
ings. In fact the whole effect of the crder 
on Execution Application No. 39 of 1913 was 
that the proceedings subsequent to the order 
of dismissal were a nullity. There is accord- 
ingly no foundation for the contention that 
Execution Application No. 52 of 1913 which 
in terms asked for a review only of the 
original order of dismissal, was fora review 
of the later order on Execution Application 
No. 39 of 1913 or that the order passed on 
the former was for a review of the latter. 

The appeal against appellate order and 
civil revision petition fail and are dismissed 
with costs, one set only allowed, those in the 
civil revision petition. 

Appeal dismissed. 
V. R, P, 


MADRAS HIGH COURT. 
APPEAL Surt No, 424 or 1914, . 
November 24, 1916. 
Present:—Mr., Justice Abdur Rahim and 
Mr. Justice Srinivasa Atyangar. 
MUTHAYA PILLAI AND OTHERS— 
DevrennantsNos. 4 TO 6— APPELLANTS 

| versus 
TINNEVELLY SOUTH INDIA BANK, 
Lro., THROUGH Its AGENT G. V. SUBRAMA- 
NIA AYYAR AND OTAERS—PLAINTIFF 
AND Derenpants Nos. 8 ro 14 AND 1 ro 3 


RESPONDENTS. 

Hindu Law—Joint family —Ancestral trade—Debts 
—— Liability of co-parceners. 

In the case of an ancestral business of a Hindu 
family all the, members of the family, including the 
minors, are liable for debts incurred in the course of 
the business and such liability is nct confined to 
their shares in the assets of the business but extends 
to their shares in the family property. [p. 230, col. 2.] 

Sanka Krishnamurthi v. Bank of Burma, 11 Ind. 
Cas. 79; 14 Ind. Cas, 389; 35 M. 692; 21 M. L. J. 620; 
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(1911) 1 M. W. N. 385; 11 M. LT. 56; Ramlal 
Thakursidas v. Lakhmichand, 1 B. H. C.P App. 51; 
Raghunathji Tarachand v. Bank of Bombay, 2 Ind. 
Cas. 178; 34 B. 72;11 Bom. L., R. 255, referred to. 


Chelamayya v. Varadayya, 22 M. 166; 9M. L. 
J. 8; § Ind. Dec. (N. s.) 118, distinguished. 

Appeal against the decree of the Court 
of the Subordinate Judge. Tuticorin, in 
Original Suit No. 46 of 1913. 

Messrs. M. D. Devadoss and T. Nallasivam: 
Pillai, for the Appellants. 

Mr. T. R. Rama Chandra Atyar, 
Respondents. 


JUDGMENT.—The evidence is ample to 
show that the money was borrowed for 
the purpose of a trade which was an 
ancestral one and carried on under a direc- 
tion in the father’s Will. It was argued 
as a matter of law that the appellants would 
not be liable except to the extent cof their 
shares in the assets of the business, and 
in support of that propositiona ruling of 
this Court in Sanka Krishnamurthi v. Bank 
of Burma (1) was cited; but that case does 
not bear out the contention of the learned 
Pleader. 1¢ is clear from the judgment 
of the learned Chisf Justice in that case 
that so far as the Hindu Law is concerned, 
which is the law governing the parties in 
this suit, he accepted the rolings in Ram 
lal Thakursidas v. Lakhmichand (2) and 
Raghunathji Tarachand v. Bank of Bombay 
(3) as correctly laying down the law 
on the subject. Those decisions held in 
clear terms that in the case of an ancestral 
business, all the members of. the family 
including the minors are liable for debts 
incurred in the course of the business to 
the extent of their sharesin the family 
property, and that seems to be only reason- 
able because a business like the one 
in question is carried on on the credit 
of the entire family property. The family 
property is swelled by the profits earned 
in the business and it would be not only 
unjust to confine liability to the extent 
of the share in the assets of the business 
but it would be impossible in a case of this. 
nature to say what is the extent of the 


for the 


(1) 11 Ind. Cas 79:14 Ind. Cas. 389; 35 M. 692 
21 M. L. J. 620; (1911) 1 M. W. N. 885; 11 M. L T. 66 

(2) 1 B. H.C. R. App. 5!. 

(8) 2 Ind. Cas. 178; 34 B. 72; 11 Bom. L. R, 265, 
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property embarked in the business. The 
learned Pleader for the appellant also relied 
on a decision in Ohalamayya v. Varalayya 
(4). But all that was held there was 
that in cases of this class, the ‘separate 
property of the minor would not be liable. 
The reasoning in that case on the other 
hand makes it clear that, in the opinion 
of the learned Judges, the share of the 
minor in the whole of the family property 
would be liable. 

The appeal is dismissed with costs, 

Appeal dismissed. 
V.R.P, 
(4) 22 M. 166; 9 M. L. J. 3; 8 Ind. Dec. (x. s.) 118. 





BOMBAY HIGH COURT. 
ORIGINAT Crvit JURISDIOTION Sort No. 546 
or 1915. 

January 21, 1916. 
Present:—Mr, Justice Beaman. 
TEHILRAM GIRDHARIDAS— 
PLAINTIFF 
versus 


LONGIN D’MELLO AND ANOTHER— 


DEFENDANTS. 

Mortgage—Moveable property—Morlgage, how effected 
—Gontract Act (IX of 1872), ss. 108, 178, scope of— 
Estoppel—Holding out—Bona fide purchaser for value 
—PartnershipPartners, rights and liabilities of, 
inter se. 

A mortgage of moveables can be as validly effoct- 
ed by parole as by a writing and the immediate 
effect of such a mortgage is to pass the proporty in 
the chattels mortgaged from the mortgagor to the 
mortgagee. It is altogether unnecessary that actual 
possession of the chattels should be given. [p, 288, 
col. 2; p. 234, col. 1.] 

Sections 108 and 178 of the Contract Act are 
enacted for the protection of bona fide purchasers 
and pledgees and are grounded upon principles of 
estoppel, [p. 287, col. 2.] 

If the true owner of property puts another in 
ostensible possession of it and holds him out to the 
world as being fully capable of disposing of and 
conferring a good title to it, and such a person 
does dispose of it, the true owner has no good 
ground of complaint against the bona fide purchaser 
for value. [p. 287, col. 2.] 

Persons entering into agreements of partnership 
cannot be said to buy anything at all from each 
other. The most that any partner can be suid to 
buy by putting money into a business in considera- 
tion of a partnership share in it is the right upon a 
dispute to a partnership account and division of any 
of the assets ultimately found due. [p. 238, col. 1.] 

T. advanced to F. a certain amount onthe hypo- 
thecation of some press machines. Later on D. entered 
into partrership with F, F. thereafter again took p 


» 
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fresh advance from T. on the hypothecation of the 
same press. On a suit by]7. D., who had no notice of 
the transactions of V., with 7. resisted the suit on the 
ground that T, could not proceed against his half sharo 
in the press: 

Held, that T. was entitled to bring all the property 
in suit to sale under his mortgages. [p. 238, col. 2.] 


Messrs. Wadia and M. J. Mehta, for the 
Plaintiff. 

Messrs. Kolaskar and Gupte, for Defend- 
ant No, 1. 


JUDGMENT. 


Beaman, J.—The plaintiff in this suit, a 
money-lender, claims to have a preferential 
right over all the creditors of the deceased 


Gabriel F. Vaz in respect of certain 
bypothecated property, being the press 
machines and other accessories of the 


Minto Printing Press. 

The Official-Assignee, a party defendant 
in this suit, has taken no part.in it. I 
suppose that is because the deceased Vaz 
has no other assets worth troubling about 
than the subject-matter of the present 
suit, 

The defendant D’Mello alleges that, on 
the Erd of October 1914, he put Rs. 3,000 
into what was thereon constituted a 
partnership between himself and Vaz for 
the working of the Minto Printing Press. 
He, therefore, contends that the plaintiff's 
claim, if in all other respects proved ta 
be valid, must be restricted to a half share 
of the assets of that partnership upon a 
proper winding-up. 

On the one hand, the defendant contends 
that the writings of hypothecation of the 
llth of March 1913 and the 27th of 
February 1915 are fabrications, and that, 
if there was any transaction at all between 
the plaintiff and Vaz, it went no further 
than an ordinary money loan secured by 
promissory notes. On the other hand, the 
plaintiff contends that D’Mello paid no 
consideration whatever for hiy half share 
in the partnership and that if any transac. 
tion of the kind actually occurred in October 
1914, it was entered into designedly in 
order to defraud him. 

A great deal of evidence has been 
recorded, much of if to prove the respective 
contentions I have just barely outlined 
and much of it directly to prove that 
the plaintiff not only obtained the hypotheca- 
tion of the property ip suit in March 


232 
TEHILRAM GIRDHARIDSS V. LONGIN D’MELLO, 


1913 but actually took constructive posses- 
sion thereof by affixing boards on the 
premises announcing to the publie that he 
was a mortgagee in possession. 


The defendant is not now in a position 
to prove that the  plaintiff’s principal 
document, Exhibit B in the case, dated 
the 11th of March 1913, was not what, 
on the face of it, it purports to-be. Vaz 
died on the night of the 22nd or early 
morning of the 23rd of April 1915 by 
his own hand. He appears to have taken 
poison on or about the 19th of April 
and succumbed during the night of the 
22nd. D’Mello bas no knowledge of the 
transaction evidenced by Exhibit B in the 
case and can only argue upon general 
groonds that the writing of that date, 
viz, the llth of March 1913, ‘and the 
later writing of the 27th of February 1915, 
are fabrications made to support the 
plaintiff's case. Exhibits B and F, the 
document creating the second charge, are 
signed by Vaz. They are written in the 
vernacular, and the defendant’s suggestion 
is that the plaintiff got Vaz's signature to 
papers the contents of which he did not 
understand. I may briefly dismiss the 
evidence and state my conclusions upon 
it, I see no reason on this record to 
hold that Exhibits B and F are not 
genuine papers, although I confess that I 
view them and their proprietor, the plaint- 
iff, with considerable suspicion. Nor do 
l see any sufficient reason to doubt but 
that D’Mello paid Rs. 3,000 on the 3rd of 
October 1914 as consideration for a half 
share in the partnership thereupon con- 
stituted and evidenced by the partnership 
deed of that date, Exhibit .No. 3 in the 
present case. There has been a great deal 
of dispute over the payment of this con- 
sideration, and the fact that the deed 
bearing date the 38rd of October is said, 
by some of the witnesses, to have been 
executed on the 5th. I attach little or 
‘no importance to these matters. I am 
satisied that D’Mello gave valuable 
consideration for his share in the part- 
nership, thenceforward intended to work 
the Minto Printing Press. I am further 
satisfied that D’Mello had no notice of the 
plaintiff's claim in October 1914. It is 
possible that the plaintiff may have 
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oceasionally stuck up his board” on the 
Printing Press, but the evidence on behalf 
of the defendant is far too good #nd far 
too strong to allow me to entertain any 
doubt but that a very great part of the 
plaintiff’s evidence on this point is entirely 
false. And the defendant’s evidence is such 
as to satisfy me that neither by “means of 
these boards nor in any other way was 
notice given to TD’Mello by the plaintiff 
of hig alleged mortgage of the whole of 
the Printing Press plant. I could easily 
amplify my reasons for these conclusions, 
summarily stated, by an examination of 
the evidence more in detail, but I do not 
think ib necessary to do so: Speaking 
generally, wherever that evidence conflicts 
with the defendant’s evidence, I should 
not hesitate to reject the testimony given 
by the plaintiff, his nephew and his 
bhayas. With the single exception of Bap- 
tista, who appears to have acted very much 
in the plaintiff’s interest in these matters, 
the whole of the plaintiff’s evidence is of a 
character inviting the cOmment that it is 
completely subject tohis control, Ib is of 
the quality to be expected from witneases of 
that class. On the other hand, the defendant, 
D’Mello, has not only given what appeared 
to me to be candid and straightforward 
evidence himself but has supported soma of 
his contentions at least by the testimony of 
credible and unimpeachable witnesses such 
as Brewin and Templeton. There cannot 
be the least doubt, I think, but that D’Mello 
not only purchased a share in the partner- 
ship but immediately assumed predominant 
control of it and from the 3rd of October 
1914 to the 19th of April 1915 was in effect 
the sole manager of the Printing Press 
without any notice or suspicion of the plaint- 
iff’s claim tobe a mortgagee of the entire 
plant. Onthe 19th of April 1915, becoming 
aware, I suppose, of Vaz’s intended suicide, 
the plaintiff and his men hastened to the 
Press to assert their rights and declare that 
the plaintiff was mortgagee in possession. 
This Jed to a serious fracas on the morning 
of the 22nd. Complaints were made in the 
Police Court and the plaintiff was fined for 
trespass. 


These being the material facts, all of 
which I hold to be proved beyond reasonable 


-doubt, I have to consider what is the legal 
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pdsition of the parties and to determine their 
relative rights and liabilities in the light of 
the fatts so found. 

T should mention that the first mortgage, 
Exhibit B, was for Rs. 2,000-at 18 per cent. 
interest. On the 27th of February 1915, about 
three months after the partnership between 
D’'Mello and Vaz had -been constituted, 
Vazis alleged to have borrowed a further 
sum of Rs. 1,000 from the plaintiff 
and to have executed a further charge, at 
the same time re-affrming the earlier mort- 
gage, by the document F in the present case. 
That paper contains no allusion whatever to 
what was then an undoubtedly existing 
partnership between Vaz and D'Mello. 16 
contains a list of all the Press plant and a 
statement that that plant had been assigned 
by a writing to the plaintiff on the 11th of 
March 1913. The rate of interest upon the 
total sum of Rs. 3,000 thus charged upon the 
plant of the Minto Printing Press was thence- 
forward to be 12 per cent. per annum. 
~“ The case has occupied me a considerable 
time, because it raises questions which have 
long interested me and upon the true legal 
answers to which I have for years felt - much 
doubt. For that reason I have throughout 
suggested points and invited Cuunsel to 
collect authorities bearing upon them, which 
might serve, if possible, to elucidate some 
definite and intelligible principle. I am 

-much indebted to the industry aud patience 
. of the learned gentlemen on both sides, who 
have laid before me in this way a very great 
number of cases, both Indian and English, so 
enabling me to takea comprehensive survey 
of the whole of this most. difficult and much 
vexed field of the law. Many of the cases 
cited proved to have no direct bsaring upon 
what I understand tê be the material ques- 
tion of law standing here to ba answered, but 
all of them haya illustrated other points of 
equity or law indirectly bearing upon the 
main question. I think that the result has 
basen to show how very diffisult it is to 
éxtricate, from the mass of authority thus 
entangled by many converging and inter- 
penetrating doctrines of the English Law,any 
satisfactory ground upon which to rest, in 
this country ab any rate, what seems to have 
become settled as the legal doctrine of the 
mortgage of moveables. I have always felt 
almost insuperable theoretical difficulties in 
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the way of making any such dostrine suitable 
for practical application by the Courts in 
this country : indeed of its establishment at 
all as a proper extension of the correspond- 
ing doctrine governing the mortgage of 
immoveables. It might be thought that 
what is easy to state theoretically and ad- 
minister practically in regard to immoveable 
might be as easy to state and apply in regard 
to moveable property. This is by no means the 
case, and were the matter res integra, T should 
have no hesitation in deciding upon grounds 
of public policy, quite apart from theory, 
that the Courts have no business to recog- 
nise the mortgage, in the wider sense, of 
mere chattels. ln the Statute Law of India 
it would be difficult to find anything making 
it imperative upon Courts to acknowledge 
any such doctrine. In the 8rd section of 
the Transfer of Property Act, amongst other 
definitions, the definition of a chose in 
action mentions the hypothecation of move- 
ables as though that were an accepted part 
of the law of this country, and, again in the 
Stamp Ast, section 2, clause 7, the like words 
are to be found. Elsewhere I do not believe 
that it would be easy to discover inthe suff- 
ciently voluminous Statute Law of this country 
any warrant for the assertion that the Courts 
of India are bound to recognise a mortgage of 
moveables. Nor after having considered the 
case-law, both of this country and England, 
which has gone to establish that doctrine, 
very carefully and critically for many 
years, am I able to discover any authority, 
in reasonor equity, adequate to establish 
it. If, however, it is to be taken as a part 
of the law of India, and in the existing siate 
of the case-law I suppose it must be, then 
it is very necessary to examine the essential 
ingredients of the mortgage of moveables 
and so arrive at aclear understanding not 
only of the nature of the legal notion but 
of all its legal consequences in relation to 
others who may have dealings with or rights 
in the moveables so mortgaged. 

We may take it on the authority of all 
the text-book writers that a mortgage of 
moveables can be as validly effected by 
parole as by a writing, and that the 
immediate effsct of such a mortgage is to 
pass the property in the chattels mortgaged 
from the mortgagor to the mortgagee. It 
is altogether unnecessary that actual pos- 
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session of the chattels should be given. 
Thus, unlike a mortgage of immoveable 
property, which, no matter what its value, 
ean only be effected in this country by a 
writing or a transfer of possession, mort- 
gages of chattels, having the effect of 
immediately transferring the property there- 
under from the mortgagors to the mort- 
gagees, can be made by mere parole and 
without the transfer of possession, It is 
only necessary to dwell for a moment 
upon this, in particular relation to the 
known conditions of life in India, to 
realise how heavily weighted such a doctrine 
must be with the gravest potentialities of 
mischief. I can hardly imagine, any other 
legal doctrine that might be more mis- 
chievous or open a wider door to fraud and 
interminable litigation. There is no pos- 
sibility, as far as I can see, of drawing 
any distinction between the so-called mort- 
gages of moveables made by a fewspoken 
words, unaccompanied by possession, and 
the like mortgages made by the most 
correct and artificial documents, accompanied 
by possession. The only possible justification 
which occurs to me for having accepted 
and enforced the principle of the mortgage 
of chattels in this country lies in the 
needs of considerable traders. Very true, 
in times of pressure and difficulty a trader 
may need large advances cn the security 
of his stock-in-trade, and that security might 
be withheld if the stock-in-trade, whatever 
it might be at the time the payment was 
called for, could not be made primarily 
liable. Obviously too, the creditor could 
not take more than symbolical possession 
of the stock-in-trade without defeating the 
very object of the loan. So that in cases 
of that kind there might bea reason for 
permitting the hypothecation of moveables 
on a large scale by the execution of pro- 
perly drawn formal documents duly register- 
ed. But as the doctrine has been imported 
in its entirety from England, its application 
in this country must be regarded as co-ex- 
tensive with its application in England 
before a plentiful crop of abuses had neces- 
sitated the passing of the Bills of Sale Acts. 
And in England it was quite enough for 
any one borrowing to hypothecate crally 
anything and everything of which he might 
then be. or in future become possessed as 
security for the loan, Jn such cases were 
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possession is not taken, itis very easy to 
see practical difficulties of the most serious 
kind and put cases in which the results 
must be anything tut equitable, Take the 
following two very simple illustrations of 
what is at the present moment passing through 
my mind. A being in need of money and 
possessing a gold watch goes out into the 
street and successively mortgages it to B, 
0, D and E, in each case for £ 5, the 
four transactions all occurring on the same 
day. Now, what are the resultant rights 
of the mortgagees B, C, Dand FE? In Eng- 
land the text-book writers at any rate have 
gone the length of saying that once a 
mortgage of chattels is created, all the subse- 
quent dealings are to be treated on the 
same footing and governed by the same 
principles as the like subseqrent dealings in 
relation to a mortgage proper. But analysis 
shows that that can hardly be the case 
where chattels are made the subject of 
what is called a mortgage immediately trans- 
ferring the legal estate ; because we come 
at once in conflict with the principle to 
which expression is given in sections 108 
and 178 of the Indian Contract Act. The 
mortgage of chattels, whether by parole 
or by a writing, instantly transfers the 
property in the goods from the mortgagor to 
the mortgagee, that is to say, immediately 
on the payment of the price, or loan or 
mortgage advance. But let this be regarded 
from whatever point of view be chosen, it 
works out to this and nothing else, that every - 
hypotheca.ion of that sort is an out-and-out 
sale subject to a condition that the vendee 
will re-sell the chattel to the vendor at a 
certain price and upon certain conditions. 
But if it be an out-and-ont sale, thenin the 
case supposed, the chattel mortgaged remains 
in the possession of the vendor with the con- 
sent of the vendee, and each subsequent 
oral mortgage becomes a sale in turn. 
In the case supposed, there could be no 
possibility of such circumstances existing as 
would put the second, third and fourth 
mortgagees, respectively, upon guard, while 
the possession of vendor would in each case 
be with the consent of the true owner. So 
that as far as I can see, in law the last mort- 
gagee would be the only owner of the watch 
and thethree prior mortgagees would have 
no claim upon it whatsoever. Or upon 
another view the first mortgagee might haye 
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the better claim and the others none. Ib 
could hardly be said that like the puisne 
mortgagees of real estate each had no more 
thana right to the equity of redemption. 
For that altogether ignores the very salutary 
and necessary principle of section 178 of the 
Indian Contract Act regulating what astually 
occurs when these mortgages of chattels are 
effected. The subject is doubtless confused 
by substituting the word ‘mortgage’ with all 
its legal associations for the word ‘sale.’ But 
slurring over difficulties by the use of this 
or that word or the application of special 
terminology to the matter in hand is but 
too shallowa way of dealing with what is 
- really going tothe root of the principle. And 
the second illustration I give is that of a 
trader in active business to whom A lends, 
let us say, £1,000 on the general faith of his 
solvency as exhibited by his possessions and 
more particularly by his  stook-in-trade. 
Ten days later, B advances the same trade 
£1,000 upon an oral mortgage of every stick 
and chattel of which he is then or may in 
future be possessed. And later the trader 
becomes bankrupt or A takes out execution 
against him, Adopting the law of the mort- 
gage of chattels, it is obvious that in both 
cases B will be the secured creditor with all 
preferential rights over A if in the former 
he has demanded the possession a day befcre 
the bankruptey, though I am entirely at a 
loss to see what superior equity he has. It 
may be argued that A has been lending 
money upon the faith of reputed chattel 
possessions and takes his risk of their dis- 
appearing before he seeks re-payment. That 
is undoubtedly true. On the other hand, 
apart from the doctrine of the mortgage of 
moveables and assuming that the possessions 
(chattels) upon which the money is really, 
though not in so many words stated to be, 
lent in specie at the time the loan falls due, 
and supposing there is no question of prefer- 
ence, it is obvious that a creditor’s remedy 
is exactly the same at law whether there be 
or be not any hypothecation, that is to say, 
in any money-decree a creditor may attach 
and sell any or ‘all the property of his 
judgment-debtor. ll thus becomes clear that 
it is only for the purposes of preference that 
there is the least need for this hypothecation 
of moveables. And then, again, it could only 
be in cases where they, or, at any rate, a 
part of them or substitutes, in law their 
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equivalerts, existin specie at the time the 
question of priority arises, that the hypothe- 
cation can be of value to the mortgagee. So 
that it really comes to this, that quite apart 
from any true equity, the creditor, who has 
been wise enough to stipulate in so many 
words that the money he advances is advanced 
on everything chattel which the borrower 
may then or thenceforward possess, is to have 
preference on that account over equally bona 
fide lenders, unaware of the oral contract, 
who have not been far-sighted enough to 
make such a contract of their own at the 
time of the advance; and it certainly appears 
to me that here we are faced with a very real 
difficulty, and with a doctrine of law, which, 
carried out logically, would certainly do more 
injustice than justice. For a man in a seem- 
ingly good way of business might go on 
for years borrowing money from creditors 
lending in good faith upon his apparent 
prosperity, while in fact everything moveable 
belonging to him may have been hypothe- 
cated orally to some other and earlier 
creditor, and so upon a case of preference 
arising, all later creditors would be unable to 
recover any part of their money: or in the 
event of each of them in turn having atipu- 
lated for the like hypothecation of all the 
debtor’s moveables, a problem would arise, 
as I have already indicated, of which I do 
not believe any logical legal solution is 
possible. 

I have felt it necessary to indicate, indeed 
within the compass of a judgment I can do 
little more than indicate, some points and 
lines of reasoning, which, being thoroughly 
exhausted and followed up, have convinced 
me that it is eminently desirable that the 


` law of hypothecation or mortgage of move- 


ables is in need of radical reform. This law, 
it is to be observed, has been transferred 
bodily from England to India as part of the 
old common law, and must, therefore, he 
administered here as it was in England 
before public policy required its correction 
aud curtailment by the various Bills of Sale 
Acts. There are no such Acts in this country, 
and, in my opinion, we should be muth better 
without them, provided that it were legisla- 
tively enacted that no Courts should recog- 
nizeany mortgage of moveables for a less 
sum than, say, Rs. 5,000 evidenced by a re- 
gistered writing. That would suffice to meet 
the legitimate exigencies of trade; and smaller 
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loans upon the hypothecation of chattels, 
especial or general, should, I think, be 


ignored, unless they fulfil all the require- 


ments of a pledge. In this country we 
have a very precise and easily administered 
law of a pledge. Where money is really 
adyanced upon a chattel and the property 
in that chattel thereupon passes to the cre- 
ditor, it is only right that he should take 
possession of ib and so prevent other people 
lending money to his debtor on the faith 
of his being the ostensible owner of goods 
which really do not belong to him. I 
may note in this connection that several 
of the cases cited by Mookerjee, J., in the 
case of Mahamaya Debi v. Haridas Haldar 
(1), in support of his conclusion that a 
mortgage of moveables is recognized and 
established in this country as well as in 
England, appear to me to be cases which 
fulfil all the requirements of a pledge, and 
the only point with which the English 
Judges were concerned in those cases was 
the remedy of the mortgagee. The remedy 
of a pledgee is limited to sale, whereas in 
those cases the mortgagee was seeking 
foreclosure. That is a point with which 


J am not concerned here, inasmuch as I 
do not suppose that any Cours in’ this 
country has yet decreed foreclosure of a 


chattel alleged to have been mortgage. 


Another point occurs to me in connection 
with the principal contention of the parties. 
The facts I have found show that the 
plaintiff's first loan was made to Vaz before 
Vaz entered into partnership with D’Mello. 
The question naturally suggests itself whe- 
ther in such circumstanzes a creditor can 
recover against the partnership in excess 
of the share owned by his debtor therein. 
I do not think that the answer to that 
would be affected by any stipulation such 
as is to be found in Exhibit No. 3, that 
the partnership shall not be liable for any 
pre-incurred debts. It must, at once, I 
think, be conceded that in the case of a 
simple money loan not in form professing 
to be a hypothecation made to a debtor, 
at that time not a member of any partner- 
ship, it could not possibly be enforced 
against the partnership, that is to say, in 


(1) 27 Ind. Cas. 400; 420. 455; 19 0. W. N. 208; 
20 C. L. J. 183. 
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the case of a man, for example, who was 
not engaged in trade at all at the éime 
he borrowed money but a year afterwards 
enters into partnership and carries on 
business. Is that conclusion affected by a 
change in the cireumstances? Let it be 
supposed that A is a sole trader and borrows 
a sum of money for the purposes of his 
business. Presently, he takes B into partner- 
ship with him. (an the creditor now sue 
the partnership as a partnership for the 
money advanced to A as a sole trader? 
If that money has been employed upon 
the business and so entered as an ingre- 
dient into what actually became the subject- 
matter of the later partnership, there might 
be a strong theoretical reason for holding 
that the partnership was liable as a whole 
for the antecedent debt. The point is one 
of considerable nicety. In England the law 
seems to have been once at least laid down, 
without any doubt, or for that matter 
without giving any elaborate reasons, to 
the effect that A dealing with B, and B 
thereafter taking CO into partnership and 
notifying A of the fact, A is put to his 
election upon the receipt of the notice whe- 
ther to make B solely, or B and O jointly, 
answerable to him for the result of the 
dealing: British Homes Assurance Corporation, 
Limited v. Paterson (2). And in another 
and much earlier case, Jackson Ex parte (3), 
the Chancellor was very much perplexed 
over the law proper to be applied to sich 
a state of facts. There the real debt was 
an ordinary bond-debt, and the debtor sub- 
sequently took two other persons into partner- 
ship, I gather from Lord Hldon’s judgment 
that his opinion was that the partnership 
could not be made liable, if it were a genuine 
trading partnership, for the pre-existing 
debt. On the other hand, reasons conld 
easily be suggested why that law might 
operate very -harshly and unjustly, If dA 
advances to B, a sole trader, a largesum 
of money on the faith cf his stock-in-trade, 
and the next day A having not other means 
takes nine other persons into partnership 
with him, it is obvious thata very great 
injustice might be done to the lender. Such 


(2) (1902) 2 Ch. 404; 71 L. J. Ch. 872; 86 L. T. 826; 
50 W. R 612; 18 T. D. R. 676. 
(3) (1790) 1 Ves. (Jr) 131; 30 E- R. 2€5, 
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considerations are peculiarly proper to cases 
of ordinary loans, and having regard to 
the established legal doctrine of tke mort- 
gage of moveables, I do not think that 
unless a general proposition be firmly es- 
tablished that every partnership was liable 
for all antecedent debts incurred in the 
same business prior to the partnership, it 
could be of any practical value for the 
purpose of my present discussion, and I 
am not at all sure that such a general 
legal proposition ever did warrant it. 


I must, therefore, start once more upon 
the found facts from the point that, on the 
llth of March 1913, the whole plant of 
the Minto Printing Press passed out of the 
hands of Vaz into those of the plaintiff. 
The plaintiff-on the execution of Exhibit B 
appears to have become in law, according 
to the old English doctrine, the trne owner 
of all the property, the subject-matter of this 
suit. He allowed that property toremain in 
the possession of Vaz. I shall not again 
cover the ground inthis judgment which I 
attempted to examine minutely and exhaus- 
tively in my judgment in the case of 
Nandlal Thakersey v. Bank of Bombay), 
touching the true meaning of the word ‘posses- 
sion.’ Ever since the enacting of sections 
_ 108 and 178 of the Indian Contract Act, 

notwithstanding the fact that they are 
designedly worded quite differently from 
anything to be found in the old English 
Factors Act and the like, the Courts in 
India appear to have struggled to conine the 
application of those sections within the very 
much narrower meaning prescribed by the 
terminology of the Maglish Acts. Over and 
over again very learned and eminent Judges 
have interpreted those sections as thongh the 
word ‘possession’ meant something very much 
more than in-any known legal sense it does. 
But if the word had the meaning thus sought 
to be given to it and no more, many of the 
very cases which those sections were intended 
to cover would be excluded from their opera- 
tion. Reading the sections as they stand, 
it is only too obvious that they were advisely 
worded to have much larger and freer scope 
than the English Factors Act. Commentators, 
I notice, referring to the discussion which 
arises over these sections before the Indian 


(4) 4 Ind. Cas, 652; 11 Bom, D. R. 926, 
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Contract Act was passed record, objections to 
them on the score that they convert the 
whole of India into a market overt. But 
confining myself to section 108, at any rate, 
such an objection appears to be out of place. 


“It is essential that possession should be with 


the consent of the true owner, and that, just 
as the proviso to section 178, exclades all 
cases of property which had been stolen 
or acquired by any dishonest means. And 
if the intentionof the Legislature had been 
as the Courts have often enough interpreted 
it, that is to say, that possession in those 
sections should mean possession for a limited 
and specified purpose, it would have been 
easy enough to say so. The truth is that the 
sections are enacted for tbe protection of 
bona fide purchasers and pledgees and are 
really grounded upon principles of estoppel, 
Jf the true owner of property puts another 
in ostensible possession of it and holds lim 
out to the world as being fully capable of 
disposing of and conferring a good title to it, 
and such a person does dispose of it, tne true 
owner, as far as I can see, has no good ground 
of coraplaint against the bona fide purchaser 
for value. Iam not, therefore, disposed now 
any more thanI was in the year 1909 to 
adopt the very narrow construction put upon 
these sections in the various decisions of the 
Indian High Courts. Their language appears 
to me to be too plain to admit of any doubt, 
and I donot think that we have any right 
to go behind that language and limit it by 
reference to a supposed historical tradition. 
In the present case, then, I find that 
while the true owner of the plant of the 
Minto Printing Press in October 1914 was 
the plaintiff, Tehilram Girdhardas, Vaz was 
in possession with his consent. That being 
so, had Vaz sold the whole or any part of the 
property in suit to D’Mello without notice 
and in the absence of any circumstances 
putting D’Mello upon inquiry, and D’Mello 
bad paid the sum in good faith, believing 


’ Vaz to be the real, ashe was the ostensible, 


owner, then I should have no doubt what- 
ever in holding that D’Mello lad acquired 
a perfectly good and valid title agaiust 
Tehilram. Unfortunately, that is not what 
occurred. And a further dificult question 
arises, viz, what actually passes in such a 
transaction as that evidenced by Exhibit 
No. 3 in the present case. It cannot be said 


238 
TEBILRAM GIRDHABIDAS V. LONGIN D/MELLO, 


that Vaz sold any part of the Printing Press 
machinery to D’Mello. The contract is that 
D’Mello is to put Rs. 3,000 into the business 
and thenceforward is to become a joint owner 
with Vaz of all the Printing Press plant, etc. 
Now, persons entering into agreements of 
partnersbip, cannot be said to buy anything 
at all from each other. Both persons remain, 
as long as the partnership exists, joint owners 
per mie et per tout of all the partnership 
assets, and it is impossible to say at the date 
of the institution of the partnership what any 
partner may have acquired as consideration 
for the money he has paid in order to become a 
partner. That can only be ascertained upon 
a dissolution. of the partnership when all the 
assets of the partnership, as they stood at the 
time it was constituted, may have finally 
disappeared. The most that any partner can 
be said to buy by putting money into a 
business in consideration of a partnership 
share in it is the right upon a dispute to a 
partnership account and division of 
any of the assets ultimately found due. lt 
is clear that, on the 3rd of October 
1914, D’Mello cannot ‘be said in law to have 
purchased any part of the property left in 
the possession of Vaz by the true owner 
Tehilram. Nevertheless it might be con- 
tended that by parity of reasoning and on 
analogy, D’Mello, in equity, at any rate, 
should be entitled to exclude from the 
materials available for the satisfaction of 
Tehilram’s debt one half of the partnership 
assets after such should have been ascertain- 
ed upon a winding-up; and that is the view I 
should very much like to take because I think it 
is most consistent with the justice of the case; 
but long and anxiously as I have pondered 
over it, [am unable to discover any solid 
legal ground upon which to put it. If there 
was no sale of any definite chattel to D’Mello 
in October, it follows that he cannot take the 
benefit of section 108; and there is no other 
section in our Statute Law which extends that 
principle to a case like this. It could be 
by analogy and by breaking new ground 
altogether that D’Mello could be brought 
within the protection of section 108. In my 
opinion, although the equity of the case is 
yery strongly on his side, as long as this 
very mischievous doctrine of mortgage of 
chattels is part of the law of the country, I see 
no escape from the consequence that Tehil- 
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ram, the plaintiff, was, on March 11th, 1913, 
and has since remained, and still is, theetrue 
owner of the property ‘in suit covered by the 
mortgage-deeds of the llth of March 1913 
and the 17th of February 1915. It is not 
really a case of preference at all. As I 
understand the law, it isa case of property 
supposed to belong to A being foutd to 
belong to B;and if that be so, any one in 
possession of it admittedly from <A, or 
claiming through A, would have no case 
against B. That I take to be the true legal 
position occupied respectively by D’Mello and 
the plaintiff in this case. 

I have come to this conclusion only after 
long and anxious reflection and the study 
of avery great number of cases. I have 
come to'it, too, with great reluctance; 
because it rests npon a doctrine which I 
should like to see wholly abolished, or, at any 
rate, confined within such narrow limits as to 
make it incapable of lending itself to further 
frauds and injustice. Iam not in a position 
to make new law. Ican only administer the 
law as I find it to be and understand it. 
Since there has been no transfer by sale or 
pledge of any part of the property belonging 
to Tehilram and left by him in possession 
of Vaz, it appears to me that his rights’ over 
it acquired in 1913 remained wholly unaffect- 
ed by the illusory partnership, purporting 
to cover it, entered into between D’ Mello and 
Vaz on the 3rd of October 191 4. 

I must, therefore, hold that the plaintiff, 
Tshilram, is entitled to bring all the pro- 
perty in suit to sale under his mortgage-deed 
of the 1lth of March 1918, ExhibitB. And 
as to the second mortgage of the 22nd of 
February 1915, although there might be 
some theoretical difficulty in supposing that 
the amount is advanced on the security of 
his own property, yet being his own property 
in Jaw I suppose it will have to be conceded 
that hé is entitled to recover thé amount 
of that charge also from the sale-proceeds, 

This suit must now be decreed against 
both the defendants with all costs. 

The order of the 5th of July 1915 to con- 
tinue. 

Liberty to both the sides to apply. 

The sale to be effected after six months 
within which time D’Mello may redeem or 
settle with the plaintiff if he likes. 

Suit decreed, 
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CALCUTTA HIGH COURT. 
_Apfeat FROM ORIGINAL Decage No, 299 
or 1910. 

July 16, 1914. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Walmsley. 
JITENDRA KUMAR PAL CHOWDHURY 
—Derenpant No. 1—APPELLANT 
versus 


MOHENDRA CHANDRA SARMA AND 


OTHERS——P LAINTIFFS—RESPONDENTS, 

Assam Land and Revenue Regulation (I of 1886), 
58. 70, 79, 80, 85—Date of confirmation of sale—Sale 
certificate, whether conclusive as to date of confirmation 
of sale—Adverse possession—Defawlting proprietor 
adverse possessor of part of estate sold for arrears of, 
revenue, when becomes—Limitation Act (IX of 1908), 
_ Sch. I, Art. 144. 

An entry in o sale-certificate as tothe date of 
confirmation of sale cannot possibly affect the pro- 
visions of sub-section (2) of section 80 and sub- 
section (3) of section 85 of the Assam Land and 
Revenue Regulation. Such entry cannot, under 
section 85 of the Regulation, be conclusive evidence 
as to the date of confirmation of sale and the Court 
is competent to look beyond the sale-certificate to 


sare the date of confirmation of sale, [p. 240, 
col, 2. 
Title to property purchased at a sale held 


under the Assam Land and Revenue Regulation vests 
in the purchaser from the date when the sale becomes 
final under section 80, and the possession of a person 
who occupies portions of it becomes adverse to the 
purohaser from that date, and not from the date 
when possession is delivered to the purchaser by the 
Revenue authorities. [p. 240, col. 2.] 

A person whose adverse possession of part of an 
estate has not, at the time of the revenue sale of 
the estate, continued for the statutory period so as to 
ripen into ownership, cannot be deemed a defaulting 
proprietor at the date of the sale. [p. 240, col. 1] 

Quare.— Whether Article 144 of the Limitation Act 
applies to a suit for recovery of possession of part of 
an estate on declaration of title bya purchaser at the 
revenue sale from a person who has been in posses- 
sion as a trespasser. [p. 239, col. 2.) 


desree of the Sub- 
dated the 21st 


Appeal against the 
ordinate Judge, Sylhet, 
March 1910. 


Babus Yarakishore Chowdhury and Brojo 
Lal Chakrabarty, for the Appellant. 

Babus Sarat Chandra Roy Chowdhury and 
Gopal Chandra Das, for the Respondents. 


JUDGMENT.—This is an appeal by the 
first defendant in a suit for declaration of 
title to land and for recovery of possession 
thereof. The plaintiffs-respondents claim 
title to the disputed property by purchase of 
a share of an estate ata sale for arrears of 
revenue held on the 25th October 1867, 


under section 70 of Regulation I of 
1836. On the 17th November 1888 
the Sub-Divisional Officer issued to the 
purchasers a sale-certificate, in which it was 
stated that the sule had been hell on the 
25th October 1887 in accordance with the 
provisions of the.Assam Land and Revenue 
Regulation and had been confirmed on the 
38lst October 1888. The present suit was 
commenced on the 26th October 1900. On 
behalf of the defendants, it was contended 
in the Court below that the suit was barred 
by limitation. This contention has been 
overruled by the Subordinate Judge. In 
this Court, in answer to the contention of the 
defendant-appellant that the suit is barred 
by limitation, the plaintiffs-respondents have 
argued that Article 144 of the Second 


‘Schedule to the Indian Limitation Act 


governs the matter. We shall assume that 
the rule of limitation applicable is contained 
in Article 144, which provides that a suit 
for possession of immoveable property, not 
otherwise provided for in the Limitation Act, 
must be brought within 12 years from the 
date when the possession of the defendant 
became adverse to the plaintiff. The question 
in controversy is, when did the possession 
of the defendants become adverse to the 
plaintiffs in the case before us? On behalf 
of the plaintiffs it was argued in the Court 
below that as the sale-certificate recited that 
the sale was confirmed on the 3lst October 
1888, the possession of the defendants 
became adverse to the plaintiffs from that 
date. This position was contested by the 
defendants, who raised a question as to the 
date when the sale became final under the 
provisions of the Regulation. The Subordi- 
nate Judge beld that undec section 85 the 
certificate was canclusive evidence as to the 
date of confirmation cf sale. In our opinion 
this view is clearly erroneous, for sub-section 
(3) of section &5 lays down that the certificate 
granted to the purchaser is conclusive 
evidence of regularity of the proceedings, 
and does tot provide that the certificate is 
conclusive evidence of the date of confirmation 
of sale. It is worthy of note that the ex- 
pression ‘confirmation of sale’ does not dud a 
place either in section 80 or section 85 of the 
Regulation. Sub section (1) of section £0 
provides that a sale, on which the purchaso- 
money has been paid and against which no 
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application under section 79 to set it aside 
has been preferred, shall, subject to the pro- 
visions of sections 81 and 52, be finalat noon 
of the sixtieth day from the date of sale, 
reckoning the date of sale as the first of the 
sixty days. Sub section (2), which deals 
with the case where an application has been 
preferred to set aside the sale, lays down 
that a sale against which such an application 
bas been preferred and has been dismissed 
by the Chief Commissioner or Commissioner, 
shall, subject to the provisions of sections S1 
and 82, be final from the date of dismissal, 
if more than sixty days from the day of sale, 
or, if less, then at noon of the sixtieth day 
Jas provided in sub-section (1). In the 
present case, an application was made to set 
asize the sale. The question is, when was 
that application dismissed by the Chiof 
Commissioner? We have on the record a 
letter from the Secretary to the Chief Com- 
missioner to the Deputy Commissioner, in 
which it is stated that the Chief Com- 
missioner directs the confirmation of the sale 
held on the 25th Ostober 1887. This letter 
bears date -the 18th September 1858. Ib 
is thus plain that the application to set aside 
the sale must have been dismissed by the 
Chief Commissioner on or before the 18th 
September 1888. Consequently, under sub- 
section (2) of section , 80, the sale became 
final ‘on or beforethe 18th September 1888, 
and under sub-section 2 of section £5 the 
“title to the property sold vested in the pur- 
chaser from such date. How the entry in 
the sale-certificate came to be made, is 
fairly clear from the record. It appeara 
“that. the letter from the Secretary. to the 
Chief Commissioner to the Deputy Com- 
missioner was communicated to the Sub- 
Divisional Officer by. whom the sale had 
been held; the latter officer, on the 30th 
October 1598, recorded an order of con- 
firmation of sale and subsequently issued 
the sale-certificate which bore date the 
%th November 1888. What is stated inthe 
sale-certificate as the date of confirmation 
of sale cannot, however, operate in law as 
the date when the sale became final under 
section SO. But it has been strenuously 
argned for the respondents that the Court 
is not competent to look beyond the sale- 
certificate, and is bound to presume there. 
from that under sub-section (2) of section 


&5, title vested in the purchaser from the date 
of tke’ certificate, that is, from the 7th 
November 1888. This contention is 
obviously fallacious. Under s1b-section 2 
of section 85, the date of the certificate 
is the date when the sala became final, 
and under sub-section (2) of section $0 
the date when the sale became final is 
the date of dismissal of the application 
to set aside the sale by the Chief Com- 
missioner. An entry in the certificate, by 
the ofer who drew up and issued the 
documant, that the sale was confirmed on 
the 30th October 1888, could not- possibly 
affect the provisions of sub-section (2) of 
section S0 and sub-section (3) of section 


85. We hold accordingly that in this 
case the sale became final on or before 
the 18th September 1888. From that 


date, the title vested in the plaintiffs as 
purchasers at the reyeras sale, and: the 
possession of the defendants becamsa adverse 
to the plaintiffs prima facie from such date. 
Consequently, under Article 144 the suit is 
barred by limitation. i 


It has been argued as a last resort that 
as possession was delivered to the purchasers 
by the Revenue Authorities on the 29th 
November 1888, the possession of the 
defendants must be taken to have become 
adverse to the plaintiffs only from.such date, 
and, in support of this contention, reliance 
has been placed upon the decision in 
Mozuffer Wahid v, Abdus Samad (1). That 
case, even if it be assumed to have been 
correctly decided, is clearly distinguishable 
and has no application to the cirenmstances 
of this case. In_that case, this Court 
applied to a revenue sale of an entire 
estate the principle laid down by the Full 
Bench in Juggobundhu Mukerjee v. Ram 
Chunder Bysack (2) in relation to delivery 
of possession as between a decree-holder 
and a judgment-debtor. It was ‘ruled by 
the Fall Bench that in such a case, in 
contemplation of law, both the parties, that 
is, the decrea-holder and the judgment- 
debtor, must be considered as present at 
the time when the delivery is made and 
that, consequently, as against the judgment. 


(1) 6C.L. R. 539. i 
(2) 5 0. 584; 5 C. L. R. 543; 3 Shome L. R. 68. 
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debtor, the symbolical delivery thus given 
must be deemed. equivalent to actual 
possession. The Full Bench, however, 
proceeded to observe that as against third 
parties, that is, persons not parties to the 
decree, this symtclical possession, as it is 
called, would be of no avail, because they 
are not parties to the proceeding. A 
similar principle has been applied by a 
subsequent Fall Bench in the case of 
Joggobundhu Mitter v, Purnunund Gossami 
(3) as between an execution-purchaser and 
the judgment-debtor. Even if we assume, 
therefore, as was done in the case of 
Mozuffer Wahid v. Abdus Samad (1), that 
this principle is applicable as between a 
purchaser at a revenue sale and 
defaulting proprietor, the doctrine would 
have no application to persons other than 
the defaulting proprietor, as was pointed 
out in the case of Mir Waziruddin v. Lala 


Deoki Nandan (4). Now, in the case 
before us, the appellant was not a 
defaulting proprietor. The case for the 


plaintiffs is that the appellant had no 
interest in the property sold; he was a 
trespasser and was, at the time of the 
revenue sale, in adverse possession of lands 
which are really included in the estate 
sold but which he claimed as situated within 
a neighbouring estate owned by him. His 
adverse possession, according to the plaint- 


iffs, had not at the time continued for 
the statutory period so as to ripen into 
+» ownership. The principle: recognized in 
Rahim-ud-din v. Bhabangana Debya (5) 
had consequently no application and 
he could not be deemed a defaulting 
proprietor at the date of the sale. He 
was thus a stranger to the proceeding 
for delivery of possession, ‚and the 


symbolical delivery alleged to have been 
effected on the 25th November 1888 could 
not avail as against him. We hold 
accordingly that the suit is barred by 
limitation; and in this view it is needless 
to discuss the interesting questions as to 
the true effect of sections 70 and 72 of 
Regulation I of 1886 which have been 
ably argued before us by Counsel on both 
sides. 


(3) 16 C. 530; 8 Ind. Dee. (x. s.) 350. 
(4) 60. L. J. 472 at p. 482. 
(5) 1 Ind, Cas, 81; 13 C. W. N. 407. 
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The result is that this appeal is allowed» 
the decree of the Subordinate Judge set 


_aside in so far as it is not a decree by 


consent of parties, and the suit dismissed 
with costs. This order will not affect 
the decree of the Subordinate Judge in so 
far as if was a decree by consent of 
parties, We assess the hearing-fee in this 
Court at fifteen gold mohurs. 


Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. í 
ORIGINAL Civiu Sum No. 392 or 1913. 


i March 5, 1915. 


Present:—Mr. Fawcett, A. J.C. 

FIRM or JANKIDAS-BANARSIDAS—. 

PLAINTIFES 
TENGUS 

DHUMANMAL AND oraers—Derenpants. 

Contract Act (IX of 1872), ss. 1,211, 215, 216—Prin- 
cipal and agent—Agent, right of, to trade on his own 
account in business of agency without knowledge 
and consent of his principal—Trade usage in- 
consistent with Contract Act, validity of—Principal, 
right of, to repudiate transactions made by agent with 
himself in contravention of instructions of principal 
—Proof, quantum of, 

In matters touching the agency, au agent must 
never place himself ina position where it would be 
possible that his own interests might stand in 
E n to his duty towards his principal. [p. 246, 
col, 2. 


Where a commission agent, instructed to sell good» 
for future delivery ‘in the market’, purchased them 
himself under a fictitious name, and on ihe 
approach of the due date, being asked to fulfil the 
contract of sale by purchasing like goods of equal 
quantity ‘from the market’, purchased the same 
from ‘himself under the same fictitious name, and 
concealed on both occasions the fact of himself 
being the purchaser and the seller respectively, but 
on the contrary misrepresented to his principal that 
the transactions were made with outsiders: 


Held, that the concealment being dishonest was 
clearly disadvantageous to tho principal, as the 
contracts being for future delivery, the agent had 
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still several duties to perform for the principal, 
which almost necessarily came into conflict with 
the agent’s interests, and that the principal was, 


therefore, entitled to repudiate the transactions | 


under sections 211 and 215 of the Contract Act. [p. 
245, col. 2; p. 246, col. 2.] 

Damodar Das v. Sheoram Das, 29 A. 780, A. W. N. 
(1907) 245; 4 A. L. J. 687, Joachimson & Co. v. Meghji 
Valji, 3 Ind. Cas. 801; 11 Bom. L, R. 779; 84 B. 292 
at 307; Salomons v. Pender, (1868) 3H. & C. 639; 34 
L. J. Bx. 95; 11 Jar. (N. s.) 482; 12 L. T. 267; 13 W. 
R. 637; 159 E. R. 682; 140 R. R. 651; Andrew v. Ram- 
say and Co., (1903) 2 K. B. 685; 72 L. J. K. B. 865; 89 
L, T. 450: 52 W. R. 126; 19 T, L. R. 620, referred to. 

Where, however, a commission agent having par- 
chased goods for future delivery from an outsider, 
closed the transaction on the due date by seling 
the same to himself on the market rate, the latter 
transaction was held binding on the principal, as 
the transaction was not disadvantageous to the 
principal and brought about no conflict of interests 
between the agent’s duty to his principal and his 
own interests as a purchaser. ‘Ihe agent, however, 

“was held not entitled to any commission on 
such a transaction. [p. 247, cols. 1 & 2.) 

Salomons v. Pender, (1863) 3 H. 40. 689; 34 L.J. 
Ex, 95; 11 Jur. (N. s.) 482; )2 I. T. 267: 18 W. R. 
637; 159 E. R. 682: 140 R. R. 65], referred to. 

Obiter dictum —In India, a trade usage inconsist- 
ent with the terms of the Contract Act, e.g., per- 
mitting anagent to trade on his own account in 
the business of the agency without the knowledge 
and consent of the principal, may be valid bat ib 


should be specifically plenced and strictly proved.’ 


[p. 248, col. 2.] 

Irrawaddy Flotilla Company v. Bugu:andas, 18 C. 
620, 18 I. A. 121; 15 Ind. Jur. 403 at p. 642; 6 Sar. 
P. O. J. 40; 9 Ind. Dec. (N. s.) 418; Bhagwandas Naro- 
tamdas v. Kanji Deoji, 30 B. 205; 7 Bom L. R, 611, 
Chandu Lal Suklal v. Sidhruthrai, 29 B. 291; 7 Bom. 
L. R. 165, referred to. 

According to the law in England such a usage, 
even if proved, being both illegal and unreasonable, 
would not be binding on a'principal not proved to 
have PE it and agreed tobe bound by it. [p. 248, 
col, 2. 

Robinson v. Mollett, (1875) 7 H. L. 802; 44 L. J. 
C. P, 362; 23 L. T., 544, referred to. 

Mr. Tahilram Maniram, for the Plaintiffs. 

Mr. Assanmal Bulchand, for the Defend- 


ants. 
JUDGMENT.—The plaintiffs sue as 
commission agents in Karachi to recover 
from defendants a sum of Rs. 2,522-3-0, 
alleged to be due on their account for the 
_ purchase and sale of grain for the defendants, 
a firm trading at Bareilly in the United 
Provinces. The account referred to is in 
“respect of only two contracts on behalf of 
the defendants, the first for the sale of 150 
tons of barley and the second for the pur- 


chase of 50 tons of wheat and the subsequent- 


transactions relating to those contracts. 
The defendants in their written statement 
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plead (1) that these contracts were in direct 
contravention of their instructions apd are, 
therefore, not binding on them, and (2) tbat 
the transactions in question were also otber- 
wise illegal. They claim, therefore, that the 
suit should be dismissed with costs. Without 
prejudice to the above, they further submit 
that they are not liable in any case for 
brokerage, commission, ete. The following 
issues were accordingly framed: 


l. Did plaintiffs buy and sell goods for 
defendants according to the instructions of 
‘the defendants? ` 

2. If not, were plaintiffs entitled to buy 
and sell as they have done? 

3. Are plaintiffs entitled to brokerage, cow- 
mission, and interest? If so, how much? 

4, What is due to plaintiffs? 


At the trial the 2nd issue wag found to be 
based on the allegation that the plaintiffs 
‘had dealt on their own acconnt in the business 
of the agency with regard to two contracts 
in question, and the issue is really narrowed 
downto one, whether the defendants are 
entitled to repudiate the transactions sued on 
under section 215 of the Indian Contract | 
Act. 


The main facts are as follows:—-The de- 
fendants had admittedly sent one Badriparsad 
or (Badridas) to Karachi as ‘their represen- 
tative for certain purposes, and the two con- 
tracts referred to above appear to have been 
entered into on his initiative. 


On the 9th July 1912, the plaintiffs sent 
a telegram in Badridas’s name to the defend- 
ants to the effect that they had sold 150 tans 
of barley at the rate of Rs. 24-12-0, and the 
next day they wired that they had bought 
50 tonsof wheat at the rate of Rs. 31-1-0 
on the previous day (Exhibits 22 and 28). 
On the 11th July they sent a letter to the de- 
fendants confirming these two telegrams, with 
the exception that the rate of wheat is 
given in the letter as Rs, 31-2-0 instead of 
Rs. 381-1-0, and stating that Badriparsad 
had made these transactions on defendants’ 
account (Exhibit 58). Accompanying this 
letter were two contract notes of which the first 
(Exhibit 59) states that 150 tons of barley 
had been sold in the market. On the 15th July, 
the defendants, wrote a post card (Exhibit 9) 
to the plaintiffs acknowledging receipt of this 
letter and stating that they had credited 
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and debited the amount accordingly. They 
added, “but in future do not sell or purchase 
without my writing to you. Please note 
that. Be writing to me”. 

No further correspondence appears to 
have passed between the parties until the 
24th August 1912, when defendants wrote 


a letter (Exhibit 68) to the plaintiffs. In that’ 


letter the defendants, after mentioning 
that plaintiffs had not written before and 
` asking them to write to them, state that Badri- 
das had fallen ill and returned. They then 
gave instructions to the plaintiffs to receive 
1,107 bags of barley from one Hiranand 
Versimal at Rs. 24-12-0 and to purchase 700 
bags from the market with profit and give 
delivery. This must have been received by 
the plaintiffs about the 28th August, on which 
date they sent a telegram (Exhibit 24) to the 
defendants saying that they were taking deli- 
very of 1,107 bags from Hiranand Versimal, 
and that they had bought 700 bags at Rs. 28. 
There was, however, some hitch about getting 
the bags from Hiranand and on the 3lat 
August plaintiffs sent defendants an urgent 
telegram (Exhibit 25) informing them of this 
and asking them to wire Hiranand to give the 
barley. The next day they sent another 
telegram (Exhibit 26) informing defendants 
that they had bought 1,100 bags of barley at 
Rs. 29-8-0. Meanwhile of the 29th August, 
plaintiffs had sent defendants a letter (Exhibit 
61) acknowledging receipt of defendants’ 
letter (Exhibit 63) and confirming the tele- 
gram (Exhibit 24). They added that Hira- 
nand had promised to give delivery of the 
goods, but that if he failed to do so by 81st 
August they would onthat day purchase on 
defendants’ account from the market and 

make delivery. 
“As regards the wheat contract nothing fur- 
ther appears to have passed between the parties 
until the 28th of September, when plaintiffs 
sent a telegram (Exhibit 27) as follows:— 

“No reply. Wheat 29-6 reply in wire 48 

hours putin fix or sell otherwise will sell 
market rate’ On the 30th September they 
sent a further telegram (Exhibit 28) “No wire 
sold wheat 50 tons 29-4 new rule.” 7 

The plaintiffs’ accounts regarding these 
transactions (Exhibits 16 and 29) show (and it 
is not disputed) that the 150 tons of barley, 
August delivery, sold by the defendants were 
purchased not by any outside merchant but by 
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plaintiffs themselves, although in Exhibit- 59 
they informei the defendants that the barley 
had been sold “in the market”, In Exhibit 16 
it is stated that the 150 tons were bought for 
the plaintiffs through brokers Chiranjilal and 
BRughunath, but plaintiffs’ witness Radhakishen 
admits that he can show no entries of pay- 
ments to the brokers, and the only one of them 
that was calledas a witness, namely Rughunath, 
says nothing about being paid the amount 
of brokerage on this transaction. This is, 
however, explicable, as it appears brokers are 
not paid separately for each transaction, and 
there is evidence that at any rate Rughunath 
was employed asa broker, for he produces a 
kobala of 9th July 1912 (Exhibit 51) regard- 
ing 75 tons of barley, in which the plaintiff 
Jankidas Banarasidas is shown both as 
purchaser and seller. I think this kobala 
is genuine, but it is rather difficult to see why 
a broker should be employed in a transaction 
where the purchaser and the seller are the 
same person, unless it is done merely with 
a view to justify a charge for brokerage in 
the constituent’s account. Sofar as I am 
aware, there was no constant fluctuation of 
market rates so as to make the -employment 
ofa broker desirable for the purpose of 
settling the rate [cf. Pollook and Mulla’s 
Indian Contract Act, 3rd Edition, page 566, 
foot-note (s)]. 

In this kobala the last date for delivery 
is given as the 30th August, but Rughunath 
explains that he does not know whethér 
there are 30 or 31 days in August and 
that he wrote 380th August under the 
supposition that it was the last day of the 
month. This explanation is probably true, 
and in any case the point is of no 
material importance. As already mention» 
ed, the defendants on 28th August sent 
instrustions regarding the delivery of barley 
in fulfilment of their contracts of sale and 
in Exhibit 63 told the plaintiffs to purchase 
700 bags from the market. Admittedly, 
however, these 700 bags were sold to the 
defendants by the plaintiffs themselves at 
Rs. 28-8-0 on the 28th August 1912 
(Exhibits 12 and 17), although in Exhibit 
6 the plaintiffs impliedly represent 
the purchase as one from the market. 
In Exhibit 17 the words ‘dookan khata’ (shop 
account) showing that the transaction was 
made by plaintiffs themselyes has admittedly 
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been first: written and then scored out, 
and the transaction is shown as one on 
the account of ‘“Murlidhar Pahalajrai’, 
which igs’ admittedly a pseudonym for 
plaintiffs’? private transactions. ‘The 1,100 
bags, which, in Exhibit 61, the plaintiffs 
said they would purchase from the market 
on the 3lst August, in the event of 
Hiranand failing to give delivery, were 
also really sold to the defendants by 
plaintiffs themselves, see ixhibits 18 and 
45 in wbich the bags are shown as sold 
on the account of the same “Murlidhar 
Pabalajrai”. These bags were also sold to 
the defendants not on the 31st August, but 
on the Ist of September. in the plaintiffs’ 
account, Exhibit 3], regarding these barley 
transactions. there is a further debit to 
the. defendants of Rs, 191-12-0 on account of 
63 candies of barley, which admittedly 
were not purchased by them. It is ap- 
parently inserted because the 1,800 bags 
of- barley already referred to only account- 
ed for .506% candies instead of 513 candies 
which make up 150 tons (Exhibit 12). 

As regards the contract for the purchase 
of wheat, the plaintiffs sowla noondh 
„entry regarding this shows 50 tons of 
wheat, September delivery, as sold to the 
defendants on the account of Javhermal 
Hemandas through broker MRadhakishen 
(Exhibit 20). The defewdants’ Pleader con- 
tended that this was a fictitions entry and 
that the wheat was really sold to the 
defendants by. the plaintiffs. In support 
of this, at the time of bis closing argu- 
ments, he relied on the fact that the 
entry, Hxhibit 48, regarding the original 
purchase of this wheat by Javhermal 
Hemandas first showed it as of August 
delivery, subsequently corrected to Septem- 
ber delivery. 4 . 

The original entry of August might, 
however, have been a mistake, -and in 
order to clear. up this point I allowed 
plaintiffs to adduce further evidence. The 
original contract with Messrs. Ralli Brothers 
Exhibit 69 has been produced and shows 
clearly. that the contract referred to in 
Wshibit 48 was really for September de- 
livery. Radhbakishen, Mxhibit 12, says that 
Javhermal was a constituent of the plaint- 
iffs, and although there is no full evidence 
on. thu record aboyt it I see no reason to 


INDIAN GASES. 


C1917 


` 


disbelieve his statement, The remaining 50 
tons ont of the contract for the puschase 
of 100 tons from Ralli Brothers are al- 
leged to have been bought for Shivlal 
Charanjilal and Dilsukhdas Gobindram, 
and Exhibits 66 to 68 point to these being” 
genuine transactions, Similar evidence had 
not been adduced as) regards’ Javhermal, 
but I think on this point the plaintiffs’ 
account books may be relied on and that | 
if the transaction had really been one for 
plaintiffs’ own shop account it would have 
been shown as on account of Murlidhar 
Pahalajrai as in the case’of the transac- 
tions regarding the barley vontract referred 
to in Exhibits 17, 18 and 29. 

Though, in my opinion, the plaintiffs did 
not sell the wheat to defendants, yet 
they admittedly bought it from defendants 
on the 30th September, (Exhibits 12 and 
21). The transaction resulted in a loss to 
defendants, as they bought the wheat 
at Rs. 30 a candy (new rules) ‘and sold it 
to the defendants at Rs. 29-4-0. Similarly 
Javerhmal incurred a loss, as he bought 
from Ralli Brothers at Rs. 30-8-0 a. 
candy and sold it to defendants at Rs. 39: 
This sufficiently explains why no payment 
was made or credit given to ‘ Javhermal 
on account of the defendants’ failure to 
earry out their contract with him; and 
objections of this kind which were raised 
by defendants’ Pleader, only wasted kane 
ard confused the real issue. 

The main question in this suit is, 
whether the defendants are entitled to re- 
pudiate the transactions sued on (a). as: 
being contrary to their directions or (b) 
because plaintiffs dealt on their own account 
in the business of the agency without 
defendants’ knowledge or consent (sections 
211 and 215, Contract Act). So far rs 
the first pvint is concerned, the defendants 
clearly ratifed their servant Badriparsad’s 
action in entering into the two contracts 
of 9th July by their post-card Exhibit 9. 
It is, therefore, unnecessary to inquire 
what authority Badriparsad had to make 
those contracts on defendants’ behalf, nor 
would any oral evidence regarding this- 
be likely to be reliable. But Badriparsad in 
his evidence on commission (Exhibit 11) says 
that be asked the plaintiffs to sell the 
150 tons of -barley in -the- market and he 
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never gtold them to buy the goods them- 
selves at the market rate. So far as the 
statement is concerned, I think his evidence 
may be safely accepted, because ib is cor- 
roborated by the fact that plaintiffs, 
though they really bonght the 150 tons 
themselves, represented to the defendants 
in Exhibit 59 that they had been sold 

in the market” and said nothing about 
` their being the purchasers. If Badriparsad 
lad authorised them to buy the 150 tons 
themselves, this would almost certainly 
have been stated in their letter Exhibit 
58, and the misrepresentation in Exhibit 
59 would not have appeared. But even 
if sadriparsad gave no definite instructions 
to plaintiffs on the question whether they 
should get the defendants’ offer to sell 
accepted by an outsider, or accept it 
themselves, if they wanted to the effect 
will be just the same. Plaintiffs themselves 
represented that the 150 tons had been 
sold in. the market, and under section 193 
of the Contract Act the ratification of the 
defendants by Wxhibit 9 must be taken 
as one limited to a sale in the market, 
as opposed to one to plaintiffs themselves. 
By Exhibit 59, plaintiffs themselves 
practically show that their instructions 
were to sell the 150 tons in the market, 
as Badriparsad says they were; and the 
subsequent ratification by Exhibit 9, for 
the reason just given, does not help 
plaintiffs: cf. Damodar Des v. Shecram Das 
(1). Consequently I hold that plaintiffs 
did not act according to the instructions 
of defendants in regard to this contract, 


The sala to plaintiffs also, I think, clearly 
comes within the scape of section 215 of 
the Contract Act as a transaction which 
can be repudiated by the principal. In the 
first place, the fact that plaintiffs had 
-bought the barley was concealed from the 
defendants; not only that but there was 
a misrepresentation on the point, I think 
‘that there can ba no doubt whatever that 
this concealment was dishonest. It was 
done with the intention of causing wrong- 
ful gain to the plaintiffs (ef, section 24 
Penal Code), because they were thereby in a 
better position to keep any benefit which 
might result from the transaction contrary 

(1) 20 A. 780 at p. 735; A, W. N. (1907) 245; 4 A. 
h. J, 587. 
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to the provisions of section 216, Oontract 
Act, and to charge for brokerage, etc., as if 
it wasa transaction with an outsider. The 
entry of the purchase in the khata of 
Murlidhar Pahalajrai (Exhibit 29) is also 
one which savours of dishonest concealment, 
although it is only fair to plaintiffs to say that 
they have made no attempt to conceal the 
fact that this khata is the one relating to shop 
transactions. At the same time it is doubifal 
whether the words ‘any material fact’ in section 
2 5 include the fact of the agent dealing on 
his own account with the business of the 
agency, and the context and illustration 
(a) rather suggest the contrary. I do not, 
therefore, rely on this point in holding that 
the case falls under section 215. 

The dealing of plaintiffs on their own 
account wag, however, clearly disadvantageous 
to the defendants, because the contract 
was one for futwwe delivery, and plaintiffs 
as agents for defendants still had duties to 
perform for defendants which would almost 
necessarily come into conflict with their 
interest as the actual purchasers from the 
defendants. 


The mere possibility of the agent’s duty 
to his principal and his own interests being 
in conflict is, I think, sufficient to bring 
the case under section 215, since the pos- 
sibility of this corflict is in itself a dis- 
advantage to the principal. This has been 
recognised in the case of Damodar Das (1) 
already cited, where at page 734 it is 
stated: “An agent must never place him- 
self in a position in which it is possible that 
his duty to his principal and his own 
interests would stand in opposition to each 
other, and on this principle it has been 
held that an agent employed to settle a 
debt cannot purchase it on his own account,” 
Again in Joachimson § Co. v. Meghji Valji (2), 
Chandavarkar, J., citing the passage in 
Story on Agency, page 262, section 210:— 
“In matters tooching the agency agents 
cannot act so as to bind their principals 
where they have an adverse interest in 
themselves,” describes itas “a principle 
which is fully recognised in the Indian 
Contract Act.” In the same paragraph 210, 
Story says:— 4 

“This rule is founded upon the plain and 

(2) 3 Ind. Cas: 801; 34 B. 292 atp. 807; 11 Bom. 
L Re 779, 
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obvious, consideration, that the ` principal 
bargains,in the employment for the exercise 
of the disinterested skill, diligence; and 
zeal of the agent, for his own exclusive 
benefit. It is a confidence necessarily 
reposed in the agent, that he will act 
with sole regard to the interests of his 
principal, ‘so far as he lawfully may; and even 
if impartiality could be possibly presumed on 
the part of an agent, where his own interests 
are concerned, this is not what the principal 
bargains for, and in many cases it is the 
very last thing which would advance his 
interests.” 

This ME in Story on Agency was 
cited with approval in the two English 
eases, of Salomons .v. Pender (3) and 
Andrew v. Ramsay and Co., (4). In cases 
like this, where the agents duty to his 
principal continued after the purchase of 
defendants’ forward contract to sell, I think 
the law in India must clearly be treated as 
the same as it is in England. 

“There is also evidence that this conflict 
of interests on the part of the plaintiffs was 
an fact disadvantageous to defendants. In 
their post card of 15th July (Exhibit 9) 
defendants told plaintiffs not to sell or 
purchase in future without instructions 
from them in writing, and asked plaintiffs 
to keep writing to them. It appears, how- 
ever, from defendant’s letter of 24th August 
(Exhibit 63) that ‘plaintiffs had not 
written to them at all upto then. Also 
the evidence of Rallis’ clerk, Exhibit 64, 
shows that there was already a rise in the 
rate of barley from Rs. 25 to 28in August, If 
plaintiffs had been wholly disinterested they 
might have sent defendants information about 
this rise, which would have enabled defendants 
to buy barley earlier in August at a cheaper 
rate than that eventually charged against 
them: but the plaintiffs gave them no such 
information, and on the contrary it was in 
their interests as prospective sellers to defend- 
ants to waitas long as possible, so that 
they might getan advantage to themselves 
from the rising rates, and they even charged 
defendants the higher rate of September Ist, 
instead of the rate of August 31st, which 


(3) (1863) 3 H. & O. 639 at p. 642; 34 L. J. Ex. 95; 
11 Jar, (N. 8.) 432; 12 L. T, 267; 13 W. R. 637; 159 E. 
R. 682; 140 R. R. 651, 

(4) (1903) 2 K. B. 635 at p. 687; 72 L.J. K. 
865; 59 L, T. 450; 52 W, R, 126, 197. L. R, 620, 
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ie 
should have been charged in view ofe their 
letter Exhibit 61. 

~ No doubt the rate at which the plaintiffs: 
bought the barley from defendants is now 
shown to have been below -the market rate. 
The rate of Rs. 24 (new rule) quoted by 
Rallies’ clerk (Exhibit 64) was for barley _ 
deliverable by 25th July and not 31st August; 
and even if it be taken to be the right rate 
for August delivery, itis only about 14 anna 
over the- rate of Rs. 24-12-0 (old rule) at 
which the contract in suit was made. This 
difference might be due to Rallis’ being able 
to obtain slightly better rates than native 
merchants in the bazar, arid plaintiffs have 
shown that they entered into other barley 
contracts on the- 9th July at Rs. 24-6 0 and 
Rs. 24-9-0 (Exhibits 53 and 54), So far ther 
as the rate is concerned, the transaction 
was not disadvantageous to defendants. But 
this is not sufficient to counteract the 
other disadvantages already mentioned, and 
in view of those disadvantages the 
defendants are entitled to repudiate this trans-' 
action under section 215. For the reasons 
already’ given they can also repudiate it 
under section 211. f 

The same remarks apply to the cross- 
contracts of purchase of 1,800 bags of 
barley in August on defendants’ behalf. 
These were sold to defendants by plaint- 
iffs themselves, although defendants’ 
instructions regarding the 700 bags were to- 
purchase them ‘from the market’ (Exhibit 63) 
and plaintiffs had similarly undertaken to 
buy the 1,100 bags from the market. 
They would scarcely have undertaken this 
unless they understood these to be defendants’ 
instructions, as in the case of the 700 bags. 
Accordingly these purchases were not in 
accordance with defendants’ instructions. 
Tke sale of 1,100 bags at the rate of 
Ist September instead of 31st August was 
also contrary to plaintiffs’ own undertaking 
in Exhibit 61. Defendants are entitled to, 
repudiate these transactions both under. 
section 211 and section 215. There was 
dishonest concealment of the fact that the. 
sale of the bags was by plaintiffs themselves 
(Exhibits 17, 18, 45 and 61) of a kind already 
mentioned in regard to the original son- 
tract; and the rate of Rs. 29-8-0 charged 
in respect of the 1,100 bags and the 
fistitions 63 candies was disadvantageous © 
having regard to the, 
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fact that plaintiffs had undertaken to 
purchtse on 81st August (Exhibit 61), 
when according to their own books the 
rate was Rs. 29-4.0 (Exhibit 44). 

I, therefore, hold that plaintiffs are not 
entitled to the difference of Rs. 2,066-4-9 
claimed in respect of these barley transac- 
tions. The authorities already cited 
show they are also not entitled to 
brokerage, commission or interest in respect 
of these transactions. In any case the 
brokerage claimed in respect of these transac- 
tions has not been proved. 

The wheat transactions are, however, on 
a somewhat different footing. In -this 
case, for the reasons already given, I hold 
that the sale of 50 tons to defendants 

- on account of Javhermal Hemandas was 
a genuine transaction, and not a sale by 
plaintiffs themselves. The cross-contract of 
sale to the plaintiffs on 380th September was 
not disadvantageous to the defendants 
merely cn account of any conflict of interests 
between plaintiffs’ duty as agents and 
their own interests as purchasers, because 
the, transaction closed the wheat contract 
and plaintiffs no longer owed any duty as 
agents to defendants with regard to it. It 
did not matter to defendants to whom 
the wheat was sold, so long as this was done 
at the market rate. No doubt according to 
Exhibit 64 the rate for barley— ready goods— 
n 20th September was Rs. 29-80 and not 
Rs, 29-4-0, the rate charged to defendants 
in Exhibits 21 and 41. But the difference 
may be explicable as already suggested; 
end I think that this evidence alone is 
insufficient to justify the Court in holding 
that Rs. 29-4-0 was not the proper rate 
in the market on the 30th September. 
In fact there was some doubt in the evidence 
(cf. Exhibit 64) as to whether Rs. 29-4-0 or 
Rs. 29-8-0 was the rate for that day, as the 
former was the rate that he first gave but 
subsequently corrected to Rs. 29-8-0. 

In this transaction there was also not 
the same misrepresentation that the sale was 
‘in the market’ as there was in the barley 
transactions. Also plaintiffs did not withhold 
information as to the state of the market 
from defendants, as they did in the other 
case. In Exhibit 61 the rate for wheat, 
September ‘delivery, is given, and the oren- 
ing words “No reply” in plaintiffs’ telegram 
of 28th September (Eghibit 27) afford, I 
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think, reliable evidence that plaintiffs had 
made some communication to defendants 
about the wheat contracts, which has been 
withheld by defendants. In this telegram 
they asked for instrictions and gave defend- 
ants notice that otherwise they ‘would 
sell at the market rate (not ‘in the market’) 
so in this case there was no implied pro- 
mise not to sell to themselves. As defend- 
ants gave no contrary instructions, though 
they had time to do so, the ordinary rule 
that ‘silence gives consent’ applies, and the 
sale was not one contrary to any instructions 
of the defendants. 

No doubt, ‘if it was shown that plaint- 
iffs had made a profit out of their sale 
of 50 tons of wheat to the defendants, 
the defendants would be entitled to claim 
this from the plaintiffs, but this is 
not shown, at any rate as regards the 
wheat itself. It has not been shown 
at what price plaintiffs sold the wheat 
which they bought from defendants, nor is 
any such claim seb up in defendants’ written 
statement. The case is quite different 
from that in Damodar Das v. Sheoram Das 
(1), where the agents first substituted their 
grain for the principal’s and then scld the 
latter at a profit, and where a distinct claim 
to this profit was made by the principal. As 
pointed out in Joachimson 5" Oo. v. Meghji Vaji 
(2), section 216 is merely enabling and if 
a principal does not claim the benefit of it, 
he cannot come in under it. But 
defendants have distinctly challenged plaint- 
iffs’ right to commission, and so far as 
that is concerned defendants are entitled to 
take advantage of section 216. The prin- 
siple laid down in the leading case of Salomons 
v. Pender (3) applies here. As Bramwell, 
B., said in that case: “It is true that. 
F the defendant has had the benefit 
(if it be one) of the plaintiffs services. 
But the defendant is in a position to say, 
‘what you have done has been. done 
as a volunteer, and does not comein the 
line of your duties as agent’”, Accord- 
ingly I hold that plaintiffs are not entitled 
to any commission in respect of the sale 
by defendants to plaintiffs of 50 tons wheat. 
It appears from Exhibit 41 that the com- 
mission at S-annas per cent. has been 
calculated onthe price of wheat bought by 
defendants (viz. Rs. 6,136-1-6), that is the 
opening transaction, whereas in Bxhibit 31 it 
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has been -calculated on the later of the two 
transactions, In Exhibit 43 it has been 
calculated on the first transaction, Com- 
paring these entries itis clear that plaint- 
iffs’ practice is to calculate ib on which- 
ever transaction gives the higher figures 
and so put more eommission in their 
pockets. In the circumstances half of the 
commission must fairly bə allocated to each 
of the two transactions. Therefore I hold, 
that plaintiffs are not entitled to recover 
Rs. 18-13:6 .out of Rs. 25-11-0 charged 
as commission in respect of the wheat trans- 
actions, 


The claim for brokerage in respect of this 
account has also not been proved. The broker 
Radhakishen through whom the purchase 
from Javerhmal is alleged to have been 
made (Exhibit 20) has not been called as 
a ‘witness, and the broker’s noondh book 
was ‘not filed in Court (Exhibit 12, line 
260), nor have any entries of payments 
for brokerage been shown or proved. With 
the brokerage must also go out the charges 
for charity, ete., which really form part of the 
brokerage oharges. 

The telegram and postage shown in 
Exhibit 13 have not been disputed and may 
be allowed, except as regards the postage 

` charges included in the item of Re. 15-14-6, 
which have not been shown separately. 

I, therefore, disallow the item -of 
Rs. 2,181-2-0 in respect of the 150 tons of 
barley, and allow only Rs. 147-3-0 instead of 
Rs. 174-11.6 in respect of the 50tons of wheat. 

The result is that plaintiffs’ claim (exclud- 
ing interest) is reduced from Rs, 2,365-1-0 
to Rs, 157.€-6. I allow interest on this 
sum “at 6 per cent. per annum from Ist Octo- 
ber to date of suit, i.e., Rs. 9-10-0. 

Before “eoneluding T may note that, as the 
question is 0f considerable commercial im- 
portance, I have taken time to cousider this 
judgment. But the law embodied in sections 


215 ‘and 216 of the Contract Actis clear’ 


and must, I think, be given effect to in this 
ease, It may no doubt be true that commis- 
sion agents in Karachi are in the habit of 
dealing on their ‘own account in the business 
of the agency without the knowledge and 
consent of their constituents: they probably 
profié by doing so, and unless the practice 
is checked by the Courts, it will doubtless 
ontirue, Some evidence has been given 
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by plaintiffs as to such a practice, but it is 
certainly quite insuficient to establish a 
votorious trade usage which would bind 
defendants. And according to the law in 
England such a usage, even if proved, being 
both illegal and unreasonable, would not be 
binding on a principal not proved to neve 
known it and agreed to be bound by it:- 
Robinson vy. Mollett (5) and Halsbury’s 
Laws of England, Volume 10, pages 269, 270, 
sections 492, 498. The remarks in section . 
493 are appropriale to this case, wiz.: 

“Whena considerable number of men of 
business carry on one side of a particular 
business, they are apt to set up a usage which 
acts very mush in favour of their side of the 
business. So long as they do not infringe 
some fundamental principle of right and 
wrong, they may establish such a usage; 
but if’ on dispute before a legal forum it is 
found that they are endeavouring to enforce 
some rule of conduct which is so entirely 
in favour of their side that it is fundamental- 
ly unjust to the other side, the Court has 
always determined that such a usage, if 
sought to be enforced against a persun in 
fast ignorant of it, is unreasonable, 
contrary to law, and void”, 

No doubt under section 1 of 
Indian Contract Act, a trade usage 
may be valid, though it is inconsistent 
with the provisions of the Contract 
Act: Irrawaddy Flotilla Co. v. Bugwandas 
(6). But before giving effect to any such 
usage the Conrts will, of course, require strict 
proof of it. In Bombay a usage of the kind 
in question has been held legally established 
in the case of what are known as ‘pakki adat 
transactions: Bhagwandas Narotamdas v, Kanji 
Deojt (7) but such a usage was held to be 
unayailable in a case where (as in this one) 
the plaintiffs sued as commission agents and 
neither pleaded nor proved the usage sought 
to he relied on: Chandu Lal v. Sidhruthrat (8). 

For the above reasons I pass a decree for 
the recovery of Rs. 156-13-0 from defendants 
and dismiss the rest of plaintiffs’ claim. As. 
plaintiffs have substantially failed they must 
bear their own and half defendants’ coats. 


Suit decreed in part. 
& (1875) 7 H. L. 802; 44 L. J. C.P. 362; 33 L.T. 
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O 18 0. 620: 18 L A. 121; 15 Ind, Jur. 403 & 642, 
6 Sar. P. C.J. 40: 9 Ind Dec. (N. 8.) 413. 

(7) 30 B. 203; 7 Bom. L. R. 811. 

(8) 29 B. 291; 7 Bom. L. R, 165, 
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OALCUTTA HIGH COURT.: 
ÅPPEAĻ FROM APPELLATE Decree No, 1907 
or 1913. 

-May 20, 1915. 

Present: — Justice Sir Asutosh Mookerjee, Kr., 
and Mr, Justice Roe. 
RAJKISHORE MONDAL AND oTHERS— 
DerenpANTs— APPELLANTS 
versus 
RAJANI KANT CHUCKERBUTTY awp 


OTHSRS—PLaINTIFFs RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 283—Occu- 
pancy holding, rendering unfit of, for tenancy—Holding 
market on portion of holding, whether makes it unfit for 
tenancy—Injunction, grant of. 

The withdrawal of one-tenth portion of an ocen- 
pancy holding from actual cultivation for a purpose 
totally unconnected with agriculture, such as the 
establishment of a market, renders the holding unfit 
for the purpose of the tenancy within the meaning of 
section 23 of the Bengal Tenancy Act. [p.260, col. 1 -] 

Where somé of the landlords of an occupancy 
holding, in whose favour a deed of release has been 
executed by the tenants and to whom possession of 
one-tenth portion of the holding has been re- 
linquished for the purpose of enabling them to hold 
a market thereon, attempt to erect structures and 
hold a market thereon, the other landlords are entitled 
to ae from executing their design [p. 250, 
col. 1. 

Section 23 of the Bengal Tenancy Act is applicable 
not only to cases where the land (of an occupancy 
holding) is made permanently unfit but also to cases 
where it is made temporarily unfit for the 
purposes of the tenancy. [p. 250, col. 1.] 


Appeal against the decision of the Subor- 
dinate Judge, Faridpur, dated the 20th 
March 19138, modifying that of the Munsif, 
Chikandi, dated the 28th March 1912. 


Babus Joges Chunder Roy and Akhoy Kumar 
Banerjee, for the Appellants. i 

Babu Satis Chandra Bhattacharya, for the 
Respondents. 


JUDGMENT.—The subject-matter of the 
litigation which has culminated in this 
appeal is a portion of a non-transferable occu- 
pancy holding. The first three defendants 
hold this tenancy, which comprises 20 bighas 
of land, under the plaintiffs-respondents 
and the other defendants, now appellants, 
as their landlords. It appears that the 
tenanot-defendants on the 5th January 1911, 
executed a deed of release in favour of the 
. landlords-defendants, to whom they also 
relinquished possession of one-tenth of the 
area of the entire holding. The object of 
this release was to enable the landlords- 
defendants to erect structures thereon and 
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to hold a market on the site. This, indeed, 
is admitted in the written statement of the 
landlord-defendants, who allege that as the 
plaintiffs had oppressed the shop-keepers 
of the neighbouring market, the defendants 
attempted to set up another market in order 
to protect the shop-keepers from tyranny 
and for the convenience of the people of 
the: village. It has also been found that 
the defendants had commenced to construct 
huts on the land when this snit was instituted 
on the 18th January 1911 for a two-fold 
purpose, namely, first, to eject the defendants, 
and secondly, to obtain an injunction to 
restrain the defendants from altering the 
character of the lard. The Trial Court granted 
complete relief to the plaintiffs, Upon appeal 
by the defendants, the Subordinate Judge 
has dismissed the claim for ejectment on 
the grcund that partial surrender by the 
tenants in favour of the landlords-defendants 
did not operate as a forfeiture of their 
tenancy, though it might not bind the plaintiff 
landlords. The Subordinate Judge, however, 
has maintained the decree for injunction. 
On the present appeal, the defendants 
have urged that the injunction should be. 
withdrawn. 

Section 23 of the Bengal Tenancy Act, 
which defines the incidents of occupancy 
right, provides that when a raiyat has a 
right of occupancy in respect of any land, 
he may use the land in any manner which 
does not materially impair the value of the 
land or render it unfit for the purposes of 
the tenancy, In the present case, it has 
not been disputed that the purpose of the 
tenancy was agricultural. As there is no 
evidence to show that the land would be 
materially impaired in value by the establish- 
ment of the proposed market, the only question 
in controversy is whether what the defend- 
ants have done or intend to do on the land 
is calculated to render it unfit for the 
purposes of the tenancy. It has been argued, 
with reference to the decision of the Judicial 
Committee in Hari Mohan Misser v, Surendra 
Narayan Singh (1), that in order to determine 
this question, it is essential that the Court 
should have regard to the size of the 
holding, the area withdrawn from actual 
cultivation, and the effect of such withdrawal 

(1) 84 C. 718; 34 I. A. 133; 6 O. L. J. 19; 11 C. W. 


N. 794; 9 Bom. L. R. 750; 17 M, L. J, 361; 2 M. L. Ț. 
399, 
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upon the fitness of the holding taken asa 
whole for profitable cultivation. But the 
„oase mentioned is clearly distinguishable. 
There the purpose for which a portion of 
the holding was withdrawn from aetual 
cultivation was, according to the finding 
of the District Judge, directly connected 
with - agricultural pursuits, namely, the 
erection of buildings suitable for indigo 
manufacture, In the case before us, the 
purpose for which a portion of the land is 
sought to be withdrawn from actual cultiva- 
tion is totally unconnected with agriculture, 
for what the defendants seek to do is to 
establish a market on the site. It is im- 
material that the market will occupy not 
more than one-tenths of the area of the 
entire holding; that circumstance cannot 
affect the nature and character of the 
unauthorized act. This is clearly a case 
where, if the defendants are permitted to 
execute their design, they will render the 
holding unfit for agriculture, for which 
purpose alone the land was let out to the 
tenants-defendants. It has been argued, 
however, that the establishment of the 
market would not permanently render unfit 
the land for the purposes of the tenancy 
and that consequently the act is not objection- 
able under section 23. We are not 
prepared to accept this contention as well- 
founded on principle. Section 23 is ap- 
plicable not only to cases whera the land 
is made permanently un4t, but also to cases 
where the land is made temporarily unfit 
for the purposes of the tenancy. The main 
contention of the appellants, consequenily, 
fails and the order for an injunction must 
be supported. 


“It is plain, however, that the injunction 
has been too broadly formulated and requires 
modification. The injunction which restrains 
the defendants from changing the character 
of the disputed land in any way so as to 
render it unfit for agriculture, merely re- 
produces the phraseology of the Statute 
without any attempt to adapt it to the facts 
of the special case before the Court. We 
direct accordingly that the order of the 
Court below be modified and that the 
injunction do run in these terms: The 
defendants are restrained from erecting 
structures ‘on the disputed land and holding 
a market thereon. The respondents are 
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entitled- to their costs of this appeal, as the 
appellants have substantially failed. o 


Appeal dismissed; Order modified. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIGINAL Crvit Sorr No, 212 or 1914, 
April 19, 1916. 

Present:—Mv. Hayward, A. J. C. 
MOHANDAS THAKURDAS—Ptarntirr 
versus 
TIKAMDAS HOTCHAND AND AnoTHER— 
DEFENDANTS. 

Provincial Insolvency Act (III of 1907), 5. 87-—~ 
Companies Act (VI of 1582), s. 213—'Fraudulent pre- 
ference, meaning of—Plea of fraudulent preference, 
whether can be put forward by debtor to avoid liability. 
In order to succeed on a plea of ‘fraudulent pre- 
ference’ it must be shown thatthe substantial or 
dominant object in making a payment was to give 
preference to a particular creditor in order to 
prevent the rateable distribution of the property of 
the debtor among all his creditors. [p. 251, col. 2.] 

It cannot be inferred where a creditor has been 
pressing for his debi and payment is made to avoid 
the pressure. [p. 251, col. 2.] k 

Fraudulent preference cannot be pleaded by a 
debtor in defence to a suit filed against him in order 
to avoid his own obligation and not for the benefit of 
the creditors generally. Itcan be pleaded, if ab all, 
only in the Insolvency Court. [p. 252, col. 1.] 

Willmott v. London Celluloid Co, (1886) 81 Ch. D 
425 at p 434: 55 L. J. Ch. 449; Willmott v. Lendon 
Celluloid Co., (1887) 34 Ch. D, 147 at p. 150; 56 L. J. 
Lh. 89; 53 L. T. 696; 35 W. R. 145, referred to. 


Mr. Mulchand T. Asurpota, for the Plaint- 
iff, 7 
Mr. Hirdaram Mewaram, for the Defend- 
ants. ; 

JUDGMENT.—The plaintiff, the endorsee, 
sus3 to recover Rs. 1,090-0-0 and interest 
from the defendant No. 1, the drawer of: 
a promissory note drawn in favour of the 
defendant No. 2, the Sind Baluchistan Bank. 

Phe defendant No. 1 pleads that the. 
promissory note was never intended to be 
acted upon but was drawn merely for the 
accommodation of the Tatta Branch of: 
the Bank and that there was no right of 
negotiation conferre don the defendant No. 2, 
the Sind Baluchistan Bank. Defendant No. 
1 also pleads that no consideration was. 
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paid for the negotiation, and that in any 
case the negotiation was of no effect as 
it amounted to fraudulent preference on 
the part of the Bank, 

The defendant No. 2, the Sind Baluchistan 
Bank, bas not contested this claim. It is 
under liquidation under the Companies 
Act. 


Now it appears that when the People’s 
and Credit Banks failed difficulties arose 
for the Sind Baluchistan Bauk and on 
the 26th September 1913, the promissory 
note in suit (Exhibit 14) was drawn by 
defendant’ No. 1 in his private capacity 
in order to bolster up the credit of the 
Tatta Branch of the Bank. The defendant 
No. 1 was interested in‘the matter, being 
the manager of the Karachi Branch of. 
the Bank and being a share-holder of the 
Bank. The promissory note was negotiated 
on the 25th of November 1913 according 
to. the endorsement upon it. It has been 
suggested that the negotiation was actually 
madé on a later date, but no evidence 
has-been adduced to that effect. On the 
29th of November 1913, the Sind Baluchistan 
Bank closed its business and it has been 
alleged, though” the date has not been 
definitely proved, that in the following 
February a petition was filed for winding- 
up the affairs of the Bank under the 
Companies Act. 


There can, in my opinion, upon these 
facts, be no doubt that the promissory 
note was negotiable and was validly 
negotiated by the endorsement upon if on 
behalf of the Sind Baluchistan Bank. The 
defendant. No. 1 has alleged that the 
promissory note was drawn simply for the 
purpose of being shown to the customers 
of. the Tatta Branch of the Bank, but 
was not actually to be used to raise money 
to support the credit of that branch. He 
has not, however, been corroborated by 
any other evidence and his allegations 
cannot stand. It would, moreover, amount 
to pleading his own fraud—namely, that 
he had deliberately drawn a bogus pro- 
missory note to deceive customers into the 
belief that the sum mentioned therein was 
available to meet the liabilities of the 
Tatta Branch and to prevent their withdraw- 
ing their deposits from the Bank. No 
6yidence- ab. all has been adduced to show 
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that the endorsement on the promissory 
note was not made authorizedly on behalf 
of the Bank. And the presumption that 
it was a valid endorsement must prevail 
under section 118 (g) of the Negotiable 
Instruments Act. 


There was also, in my opinion, good 
consideration for the negotiation. A sum 
of Rs. 500 was still due to the 


endorsee upon an unpaid fixed deposit and 
as cash was not available, the promissory 
note was’ endorsed in his favour on the 
understanding that he should recover 
therefrom the Rs. 500 due to him 
and pay the balance of the money, when 
recovered, io the Bank. This has been 
proved by the endorsee’s statement corro- 
borated by the documents (Exhibits 15 and 
16) and the evidence of Mr. Chabaldas, 
the attorney for the liquidator of the 
Bank. No evidence, on the other hand, has 
been adduced to displace the presumption 
in favour of consideration arising under 
(a) and (g), of the 
Negotiable Instruments Act. 


Lastly, the defendant cannot, in my 
opinion, succeed on the plea of fraudulent 
preference. Such a plea could only be 
snecessful if it were proved that the 
substantial or dominant object was to give 
preference to the particular creditor in 
order to prevent the rateable distribution 
among all the creditors of the property of 
the Bank. That has not been proved here, 
for the evidence of the endorsee has clearly 
established the fact that’ he had been 
vigorously pressing for the repayment 
of the amount due to him onthe fixed de- 
posit, and he has been corroborated by the 
documents (Exhibit 15) including his 
Pleader’s letter and by the evidence of the 
attorney of the liquidator of the Bank. No 
evidence whatever has been adduced to show 
that the offer to pay came from the Bank. 
The precise meaning of the term “fraudu- 
lent preferense” has been clearly indicated 
in paragraph 471 of Volume 2 of Halsbury’s 
Laws of England, where itis shown that 
it cannot be inferred in such circumstances. 


But apart from this it has not, as a matter 
of fact, been proved that the alleged fraudu- 
lent preference occurred within three months 
of the liquidation, for'it has not been de- 


‘finitely proved on what date in February, 
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if it wasin February at all, that the liqui- 
dation petition was filed. No fraudulent 
preference has, therefore, in any case been 
established within the meaning of section 
87 of the Provincial Insolvency Act read 
with section 213 of the Companies Act, 
1882. Finally, frandulent preference cannot 
apparently be pleaded here, where it has 
been raised merely with the object of avoid- 
ing the debtor’s own obligation and not for 
the. benefit generally of the creditors. It could 
be pleaded, if at all, only in the Ins: nlvency 
Court as pointed out in the case of Willmott 
v, London Celluloid Co. (1) and in the same 
case on appeal [ IWzllmott v. London Celluloid 
Oo. (2)]. Tke same conclusion results from 
a consideration of the words “invalid 
“accordingly” and “woundup under this Act” 
occurring in the lst clause of section 213 of 
the Companies Act of 1822. 

It follows from what has been said that 
my findings on the issues must be:—On 
the issue—whether the promissory note was 
validly endorsed, in the affirmative; on the 
issue whether it was endorsed for considera- 
tion, in the affirmative; and on the issue 


whether the negotiation amounted to frandu- >` 


lent preference, in the negative. There 
must, therefore, be a decree for Rs. 1,000 
principal with Rs. 33-13-8 interest upto 
date of suit and with further interest at 6 


per cent. per annum from date of suit to- 


payment with costs against both defendants 
Nos. 1 and 2. 
Suit decreed. 
(1) (1886) 81 Ch. D. 425 at p. 484; 55 L. J. Oh. 449. 


(2) rere 84 Ch. D. 147 at p. 160; 56 L. J. Ch. 89; 
55 L. T, 696; 35 W. R. 145. 


CALOUTTA HIGH COURT. 

APPEAL FROM APPELLATE Dacres No. 1686 

oF 1910. - 

February 25, 1915. 
Present:—Justice Sir Asutosh Mookerjee, KT., 

and Mr. Justice Richardson, 

AFTAR ALE AND OTHERS— DEFENDANTS— 
APPELLANTS 
versus 

BROJENDRA KISHORE ROY CHOW- 


DHURY— PLAINTIEF—RESPONDENT. 
Assam Land and Revenue Regulation (I of 1886), 
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1910, 
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se. 63, 70, 71—Sule, auction, for arrear of revenue — 
Person having acquired title by adverse gpossession, 
whether defaulter—Purchoser, rights of. 

In an auction sale held under section 70 of the 
Assam Land and Revenue Regulation, 1836, what is 
sold is the estate and the purchaser is entitled to 
take that estate as against the defaulting proprietors. 
[p. 253, col, 1.] 

Where, at the time a revenue sale takes place under 
section 70 of the Assam Land Revenue Regulation, 
1886, a person has by adverse possession acquired a 
good title to a portion of the estate sold, he is also a 
defaulter by reason of section 63 of the Regulation 
and cannot assert a good title as against the purcha- 
ser as an unrecorded proprietor. [p. 253, cols. 1 & 2.] 


Appeal against the decree of the District 
Judge, Sylhet, dated the 12th January 
reversing that of the Subordinate: 
Judge, Sylhet, dated the 30th May 1903.. 


Baba Gurudas Sinha, for the Appellants. 


Babus Dwarkı Nath OChuckerbutty and 
Ramani Mohan Chatterjee, for the Respond- 
ent, 


JULUGMENT.—This is an appeal by the 
defendants in a suit for declaration of title 
to immoveable property aud for recovery of 
possession thereof with mesne profits. The 
litigation, which was commenced on the 
24th August 1900 and has lasted well 
nigh for fifteen years, has passed through 
various stages; bat the facts material for 
the decision of ‘the qnestion in controversy. 
at this the final stage may be briefly recited: 


The plaintiff purchased an estate sold’ 
under the provisions of section 70 of the 
Assam Land and Revenue Regulation, 1885, 
on the 14th February 1890. The sale was: 
confirmed on the 23rd August 1890. The; 
plaintiff asserts ‘that the lands now in. 
dispute are comprised in Mouza Ghora 
Dumbar included in the estate purchased: 
by him. The defendants contend on the. 
other hand that the lands are comprised 
in Mouza Pitaboi owned by them; and they- 
concede that they have no interest in Monza 
Ghora Dumbar. The Judge has found that’ 
according to the tzak map prepared in 
1861 the lands in dispute ‘are comprised: 
within the estate purchased by the plaintiff; 
but he has also found that the defendants. 
haye been in possession ever since the time 
of the thak. The question in controversy, 
is, what are the rights of the plaintiff as. 
purchaser ab a sale under section 70 of 
the Assam Land and-Ravenne Regalation, 
1886, as against the defendants? It igs not. 
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disputed that the plaintif at the time of 
his purqhase was an unrecorded proprietor 
of the estate. Consequently, the provisions 
of section 7i, which lays down that the 
property sold under section 70 shall be sold 
free of- all encumbrances previously created 
thereon by any other person than the pur- 
chaser, have no application; for the third 
clause to the proviso to that section ex- 
- pressly lays down that nothing in the section 
shall apply when the purchaser is a record- 
ed or unrecorded proprietor or settlement- 
“holder of the estate. The rights of the 
plaintiff must accordingly be determined 


with reference to the terms of section 70. 


alone. That section is in these terme: 
When an arrear has accrued in respect of 
a permanently settled estate or of an estate 
in which the settlement-holder has a per- 
manent, heritable and transferable right of 
use and occupancy, the, Deputy Commis- 
sioner may sell the estate at an auction. 
On behalf of the plaintiff.respondent, it has 
been argued- that what is sold is the 
estate and that the purchaser is entitled 
to take that estate as against the defaulting 
proprietors. This contention is clearly well- 
founded. What, then, is the position of 
the defendants? They have failed to 
establish that the disputed lands are 
comprised within their property. They 
have, however, proved possession for more 
than 12 years before the date of the 
revenue sale. Consequently, at the time 
when the revenue sale took place, they had 
by adverse possession acquired a good title 
to the disputed land as against the 
proprietors of the estate in which ib was 
included. No doubt, they professed to 
hold these lands as yart of their estate; 
but that could not affect the position of 
the Government nor effect a division of 
the. estate for revenue purposes. Con- 
sequently, on the 14th February 1890, 
when the sale was held by the Deputy 
Commissioner, the estate was the property 
of the original “proprietors as also of the 
defendants who had acquired a good title 
to a portion thereof by adverse possession. 
In these circumstances, it is clear from 
the terms of section 63 of the Assam 
Land and Revenue Regulation, 1886, that 
the defendants were defaulters; and once 
it is held that they were at the time 
defaulters, the inference is irresistible that 
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they cannot assert a good title as against 
the purchaser. 

The result is that the declaration of 
title and the decree for possession made 
in favour of the plaintiff by the District 
Judge must be maintained. But itis plain 
that the title to this property has been 
in great uncertainty, as is amply indicated 
by the varying fortunes of the parties in 
different stages of this protracted litigation. 
This is pre-eminently a case where no 
costs should be allowed to the successful 
litigant, nor mesne profits decreed. While, 
therefore, we maintain the decree of the 
Court of Appeal below as regards declara- 
tion of title and possession, we vary it in 
two respects: we direct that each party 
pay his own costs throughout the litigation 
and we disallow all claim for mesne profits 
up to this date. 

Appeal dismissed; Decree modified. 


CALCUTTA HIGH COURT. 
ÅP?EAL FROM APPELLATE Decrees No. 685 
or 1915. 
May 24, 1916. 
Present:—Mr, Justice D. Chatterjee and 
Mr, Justice Newbould. 
~- ASWINI KUMAR AlUH-—PLAMNTI Kr — 
APPELLANT 
versus 


SARADA CHARAN BASU AND oruzrs— 


DEFENDANTS-—RESPONDENTS. 

Bengal Tenancy Act (VHI of 1885), Gh. X, ss. 106, 
108, scope of— Withdrawal of suit under e, 106, when 
bars civi suit—Civil Procedure Code (Act V of 
1908), O. XXIII, r. 1 (8). 

Order XXIIT, rule 1 (3) of the Civil Procedure 
Codo, in the absence of permission to bring a fresh 
suit, precludes tho plaintiff from instituting any 
fresh suit in respect of such subject-matter or such 
part of the claim from which he has withdrawn; but 
the withdrawal of a suit without permission to bring 
a fresh suit under section 108, Bengal Tenancy Act, 
for a declaration that the entry of the defendant's 
name in the Record of Rights asthe owner of a 
share in a howla was not correct, does not bar a 
suit in the Civil Court for declaration of the plaintiff's 
title to and for recovery of possession of the said 
share. [p 286, cols. 1 & 2 ] 

The bar under section 109 of the Bengal Tenancy 
Actisa bar only in respect of matters which are 
legally the subject-matter of the investigation made 
under Chapter X of the Bengal Tenancy Act. [p, 255 
eul, 2.5 
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e 
Questions relating to declaration of title to 
and recovery of possession of immoveable property 
are entirely foreign to the jurisdiction of a 
Revenue Officer under section 108, Bengal Tenancy 
Act, his work being confined toa decision of the 
point whether the entry in a Record of Rights is 

correct or not. [pi 265, col. 2.] 


Appeal against the decision of the Sub- 
ordinate Judge, Backerganj, dated the 23rd 


December 1914, reversing that of the 
Munsif, Perojpur, dated the 28rd July 
1913. : 

FAOTS of the case appear from the 
judgment. 


Dr. Sarat Chandra Bysack (with him Babu 
Nilkanta Ghosh), fcr the Appellant.—The 
prayer expressly was that we might with- 
draw the suit with liberty to bring a fresh 
suit, that was our application and the order 
passed thereon was ‘permitted to withdraw 
suit.’ The order does not reject the suit, 
otherwise the order would have been such, 
nor there are the words ‘with liberty to 
bring fresh suit’ added tothe order. More- 
over, under Order XXIII, rule 1, one may 
withdraw from the suit at any time or 
abandon part of the claim. What was the 
subject-matter of the suit under section 106 
of the Bengal Tenancy .ActP The proper 
scope of a suit under section 106 is the 
matter which is contained in a Record of 
Rights. There cannot be a suit for ejectment 
under section 106, wde, Pran Krishna Saha 
v. Lrailakhya Nath Chowdhury (1), an earlier 
ease issthat of Kali Sundari Debya v. 
Girtja Sankar Sanyal (2). This section is 
confined to proceedings to see whether 
entries are correct or not. In the present 
plaint there is no prayer for correction of 
entry. None of these prayers is a proper 
prayer under section 106, A suit can 
certainly be brought for declaration of title 
and possession. It sounds strange that a 
suit about property, say, of the value of 
Rs. 10,000 can be shut ont, which should 
have gone up to the Privy Council, by the 
judgment of the Revenue Officer ina pro- 
ceeding under section 106, Bengal Tenancy 
Act. Under section 107 of the Bengal 
Tenancy Act finality is attached to the 
decision of a Revenue Officer. There is no 


(J) 27 Ind. Cas. 883; 19 C. W. 
(2) 11 Ind. Cas. 184; 15 C. W 
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decision here. Decision here means decision 
on the merits. If the case is dismissed for 
default [see Parbati v. Toolt Kapri 
(3)] or withdrawn, then there is no decision. 
Decision means adjudication on the merits 
and does not include dismissal for default. 
The present suit cannot be barred by section 
109 of the Bengal Tenancy Act. 

Even assuming for the sake of argument 
that the seope of section 106 is the 
same as the scope of the present suit, 
still there is no res judicata; as there 
is no decision on the merits, it cannot 
have the effect of a decree. Section 109 
also cannot help the other side, it must 
have a restricted application. A suit in 
the Civil Court for fair rent would have the 
same scope as a proceeding under section 105, 
Bengal Tenancy Act; and if the suit is 
withdrawn without liberty to bring a fresh 
suit, a fresh suit in a Civil Court is not barred 
under section 109, Bengal Tenancy Act, 
Section 109 is 
not a bar where there is no decision on the 
merits. 


Babu Astta Ranjan Ghose, for the Respond- 
ents.—The order here is “permitted to 
withdraw the suit” and nothing more, and 
we cannot go behind the records. The 
order implies that the Judge was against him 
as to leave being granted to bring a fresh 
suit. Section 106, Bengal Tenancy Act, is 
clearly a bar and section 109 too is a bar 
to bring afresh suit for recovery of posses- 
sion. This section does not mean that the 
suit is to be finally decided. , What is the 
utility of section 109 if it was not to 
prevent multiplicity of suits? In the 
present case the property is the same and 
the parties are the same. The plaintiff 
cannot bring a fresh suit to frustrate the 
ends of justice. If he loses the suit under 
section 106, can he bring a fresh suit with 
respect to the same property in a Civil 
Court? I submit he cannot, 


Reply not called. 
JUDGMENT.—In a Record of Rights 
under Chapter X of the Bengal Tenancy 


Act, the plaintiff was recorded as the 
owner of $rds of ahowla and the defendant 


(3) 20 Ind. Cas, 1; 18 0. W. N. 604 at p. 605; 18 
GC. L, J. 128. 
(4) 18 Ind. Cas, 180; 40 0, 428; 17 0. W. N. 467, 
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of the remaining $rd. The plaintiff brought 
a suit under section 106 of the Bengal 
Tenancy Act for a decision that the entry 
was not correct. That case was heard and 
remained pending for delivery of judgment. 
In this state of things, the plaintiff made 
an application to withdraw from the suit 
with -liberty to bring a fresh suit on the 
same cause of action, The order on the 
application was: “The plaintiff is allowed 
to withdraw.” No order was made that 
he was permitted to bring a fresh suit on 
the same cause of action. 

The plaintiff then brought this suit in 
the Civil Court and his prayers are, ‘first, 
that his title to ‘the 4 of the howla 
recorded in the name of the defendant 
be established; secondly, that his title by 
adverse possession to the same be established; 
thirdly, for .recovery of possession of the 
same, if necessary; end fourthly, for any 
other relief that he may be entitled to. 

Among other issues, issue No. 3 framed 
by the learned Munsif was— Is Chapter 
X of the Bengal Tenancy Act a bar to 
the maintainability of the present suit ?” 
At the hearing, this issue was not pressed. 
In his judgment, he says: “Issue No. 3 
was not pressed at the Bar’ and he 
decreed the plaintiff’s suit. 


The defendant appealed and in his 
grounds of appeal he did not even mention 
that any provision of Chapter X of the 
Bengal Tenancy Act was a bar to the 


suit, The learned Judge, however, at the 
hearing took up the issue in bar under 
Chapter X and held that the suit was 


barred under Order XXIII, rule 1, sub-rule 
(3) of the Civil Procedure Code, because 
the plaintiff bad not obtained the permis- 
sion of the Court to bring a fresh suit on 
the same cause of action. 

We are clearly of ‘opinion that the 
learned Judge is wrong in his conception 
of the law on this point. Order XXIII, 
rule 1, sub-rule (3), in the absence of 
permission to bring a fresh suit, precludes 
the plaintiff from instituting any fresh 
suit in respect of such subject-matter or 
such part of the claim from which he has 
withdrawn. Now, the subject-matter of the 
petition under section 106 was the correc- 
tion of the Record of Rights; the subject- 
matter of the suit in the Civil Court, 
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however, is not tbe same. The plaintiff 
does not even make any prayer of this kind. 
The prayer is for declaration of title and 
for recovery of possession. These matters 
are entirely foreign to the jurisdiction of 
the Revenue Officer under section 106, his 
work being confined to a decision of the 
point whether the entry in the Record of 
Rights is’ correct or not. Supposing he 
holds that the entry is correct, that does 
not preclude the plaintiff from bringing a 
suit in the Civil Court to have his title 
declared and possession restored. The bar 
under section 100 of the Bengal Tenancy 
Act is a bar only in respect of matters 
which are legally the subject-matter of the 
investigation made under the chapter and 
of decisions thereunder. 

In this case, the subject-matiers of the 
two proceedings, that is, of the proceedings 
under section 106 and of this suit, are 
entirely different and whether the suit 
under section 106 was disposed of in one 


way or another, the present suit is not 
barred. 
In ‘this view of the case, we set aside 


the judgment and decree of the lower 
Appellate Court and send back the case 
for decision on the merits. 

Costs will abide the result. 

The appellant will be entitled to a refund 
of the Court-fee on the memorandum of 
appeal to this Court. 


Appeal allowed; Vase remanded. 


BOMBAY HIGH COURT. 
Civit Rererence No. 1 or 1916, 
February 28, 1916, 
Present:— Mr, Justice Batchelor and 
Mr. Justice Shah. 
KASHINATH VINAYAK BHAVE~ 
PLAINTIKE— APPLIGANT 
versus 
RAMA DAJI KALE—Devenrpant— 


OPPOSITE PARTY, 

Dekkban Agriculturists’ Relief Act (XVII of 1879), 
s. 15 (b) (1)—Instalments, payment of, default in— 
MMortgaged property, sale of portion of—Final decree, 
whether required—Cwitl Procedure “Code (Act V of 
1908), O. XXXLY, r. 5 (2). 
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A holder of a decree for sale upon a mortgage, in 
default of payment of instalments ordered under 
section 15 (b) (1) of tho Dekkhan Agriculturist’s 
Relief Act is not required to apply under Order 
XXXIV, rule 6 (2) of the Civil Procedure Code, 1903, 
to make the decree final before he can apply for sale 
of the necessary portion of the property under section 
65 (b) (2) of the Dekkhan Agriculturist’s Relief 
Act. [p. 256, col. 1] 

_ Civil Reference made by the District 
Judge, Ahmednagar. 


Mr. W. B. Pradhan, amicus curiæ, for the 
Plaintiff. 

Mr. A. G. Desai, amicus curiæ, for the 
Defendants. 


JUDGMENT.—We are obliged to the 

learned Pleaders who, as amici curiæ, have 
assisted us with their arguments in this 
case. . 
This is a reference under Order XLVI, 
rule 1, from the learned District Judge 
of Ahmednagar, and the question, which is 
propounded to this Court, is in the learned 
Judge’s words thiz: whether a holder ofa 
decree for sale upon a mortgage, in defaalt 
‘of payment of instalments ordered -under 
section 15 (b) (1) of the Dekkhan Agricul- 
turist Relief Act, must apply under 
Order XXXIV, rule 5 of the Civil 
Procedure Code, to make the decree final 
before he can apply for sale of the necessary 
portion of the property under section 15 (5) 
(2) of the Dekkhan Agriculturists’ Relief 
Act, 

In my opinion the answer should be in the 
negative. 

It is true that by section 74 of the Dekkhan 
Agriculturists’ Relief Act it is provided that, 
except in so far as the Civil Procedure Code 
is inconsistent with that Act, the Code shall 


apply in all suits and proceedings before, 


Subordinate Judges under that Act. But, 
as itseems to me, the kinds of procedure laid 
down by the Civil Procedure Code and the 
Dekkhan Agriculturists’ -Relief Act res- 
pectively in the matter of sales in mortgage 
suits aré inconsistent one with the other. By 
rules 4and 5 of Order XXXIV of the Code a 
plaintiff- mortgages must obtain both a preli- 
minary decree for sale and upon his separate 
application a final decree for sale before the 
mortgaged property or sufficient part thereof 
ean be sold. But section 15 (b), sub-sections 
l and 2 of the Dekkhan Agriculturists’ 
Relief Act, which provide for the sale 
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of mortgaged property under that Act, 
contain, as I read them, materially different 
provisions. Sub-section 1 of the section 
empowers the Court, in its discretion in 
making a decree for sale, to direct that the 
amount payable by the mortgagor under the 
decree shall be payable in instalments, and 
sub-section 2, which is the important 
provision, is in these words: 

“Ifa sum payable under any such direc- 
tion is not paid when due, the Court shall, 
except for reasons to be recorded by it in 
writing,,.order the sale of sush portion only 
of the property as it may think necessary for 
the realization of that sum.” 


It is necessary to contend on behalf of the 
judgment-debtor, and accordingly it has- 
been contended, that the words which I 
have read mean no more than that the Court 
shall make a decree directing that in default 
of payment of the instalment the mortgaged 
property or a sufficient part thereof shall be 
sold. But the words which I have cited do 
not say that: they say a great deal more than 
that, and, as I think, must be taken to meañ 
what they say, that is, that the Court shall 
make an out-and-out order for sale; nor is 
there anything in the Dekkhan Agricul- 
turists’ Relief Act to suggest that anything 
more than this order is required for the 
purpose of bringing the property to actual 
sale. 


Although, as Mr. Desai has urged, the 
general scheme of the Dekkhan Agricul- 
terists’ Relief Act is to assist or 
favour the indebted defendant, I can see 
nothing repugnant in the construction which 
i have put upon the words of séction 15 
(b). For, the scheme of this section, making 
special allowance for instalments and requir- 
ing that only a portion of the mortgaged 
property shall be sold, seems to me to differ 
entirely from the general scheme of Order 
XXXIV of the Civil Procedure Code. 
Under the Dekkhan Agriculturists’ Relief 
Act the mortgagor is favoured in these two 
respects, that he is enabled to make easy 
payments and that only a sufficient portion 
of his property is sold on the failure to pay 
any instalments. I see no difficulty in 
holding that that is the limit of the con- 
cessions which the Legislature was making 
in his behalf, and in my view neither -the | 
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principle of those concessions nor the words 
of the Statute suggest that the intention 
was that, on the failure to pay each 
particular instalment, the mortgagee would 
not only have to obtain a definite order 
under sub-section % of section 15 (b), but 
would also have to follow it up at some 
later period’ by making a fresh application 
in each case and obtaining from the Court a 
fresh order. I am of opinion that the order 
made by the Court under subsection 2 is 
the order contemplated by the Legislature 
as effecting without more the sale of the 
requisite portion of the property, 
Suan, J.—I1 agree. 


Answered accordingly. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 3910 
oF 1913, 

May 27, 1913. 

Present: —Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Roe. 

MANIK CHANDRA BHOWMIK— 
Devenpant~-APeeLLANT 
versus 


ABHOY OHARAN GOPE — Prantier— 


7 RESPONDENT. 

Specific performance of contract for sale, suit for— 
Plaintif, what to show — Tender, 

Ina suit for the specific performance of a con- 
tract the plaintiff has to show, first, that he has per- 
formed or has been ready. and willing to perform the 
terms of the contract on his part to be then perform- 
ed and secondly, that he is ready and willing to do 
all matters and things on his part thereafter to be 
done. A default on his part in either of these 
respects furnishes a grouud upon which the action 
may be resisted. [p. 257, col. 2; p. 258, col. 1.]. 

A plaintiff who as purchaser brings a suit for the 
specific performance of a contract for sale, is not 
entitled to the assistance of the Court if he defaulted 
to tender the balance of the consideration on or before 
the date fixed for the completion of the contract, 
even though it is proved that such tender, if made, 
would never have been accepted by the defendant- 
vendor. [p. 258, col. 1.] 


Appeal against the decision of the Subardi- 
nate Judge, Dacca, dated the 22nd August 
1912, modifying that of the Munsif, Manik- 
gunj, dated the Sth January 1913. - 

Babu Dwarka Nath Chakrabutty and Dr. 
as Ohunder Sen. Gupta, for the Appel- 
ant, 
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Babus Mohint Mohan Chakrabutty aud 
Krishna Kamal Maitra, for the Respendent. 

JUDGMINT.—This is an appeal by the de- 
fendant in a snit for specific performance of a 
contract of sale, made orally on the lst Febru- 
ary 1911. The price was fixe] at Rs. 400; 
one rupec was paid on the date of the agree- 
ment, which was to be carried out and com- 
pleted within ten days. The case for the 
plaintiff is that on the 5th Febrnary, bo 
paid a second instalment of the consideration. 
namely, Rs. 104 and, that, although he subse- 
quently offered to pay the balance, Rs. 295, 
tke defendant did not accept the money and 
wrongfully refused to execute the conveyance. 
The defendant denies the alleged payment 
of Rs. 104, and the Courts below have concur- 
rently found in his favour on this point. He 
contends that this is not a case where a Court 
of Equity will decree specifice performance, 
for the plaintiff has failed io perform his 
partof the obligation, and never tendered 
Rs. 399 as the balance of consideration. The 
Trial Court gave effect to this contention, 
refused specific performance and made a 
decree for refund of one rupee. The Sub- 


ordinate Judge has reversed this decree and 


has held the plaintiff entitled to specitic 
performance as soon as he pays into Court 
Rs. 399 to the credit of the defendant. On 
the present appeal, the decision of the Sub- 
ordinate Judge has been assailed as erroneous 
in law. 


The principle applicable to cases of this 
description is well-scttled. The plaintiff who 
seeks specific performance of the contract 
bas to show, firet, that he has performed or 
been ready and willing to perform the terms 
of the contract on his part to be then per- 
formed ; [Bungseedhur Mullick v. Calcutta 
Auction Company (1); Ram Tunoo Koondoo v. 
Mullicka Dossee (2); Ghillis v. McGhee (3); 
ard secondly, that he is ready and willing 
to do all matters and things on his part 
thereafter to be done [Walker v. Jeffreys 
(4); Visheanath Aimaram v. Bapu Narayan 
(5)]. A default on his part in either of these 


(1) 1 Hyde 45. 

(2) 14 W. R. 388. 

(3) (1862) 18 Ir. Ch. R. 48. 

(4) (1842) 1 Hare 841; 11 I. J. Ch. 20€;6 Jir, 
236; 66 E. R. 1064; 58 R. R. 90. 

(6) 1B. AG. R, £62, 
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respects furnishes a ground upon which the 
action may be resisted | General Bill-posting 
Company.v. Atkinson (6)]. In the case before 
us, if was obligatory upon the plaintiff as the 
purchaser to tender the balance of tke 
purchase-money, namely, Rs. 399 to the 
vendor-defendant on or before the llth Feb- 
ruary 1911, This he did not do; consequest- 
ly, there was a -defaull on his part in the 
performance of an esseutial term of the 
contract, Buthe coitends that this default 
is immaterial, for a tender of what has now 
been found by the Courts below to be the 
true amount of the unpaid purshase-money, 
would have been of no avail because, as -the 
Subordinate Judge has found, the defendant 
was anxious to resile from the contract and 
would have unquestionably ‘refused to accept 
the money. The argument in substance is 
that non-performance on the part of the 
plaintiff is really attributable to the default 
of the defendant, and the defence is not 
sustainable, because, as pointed out in 
Hotham v. East India Co.,(7),non-performance 
of the plaintiff is excused when that has 
resulted from the default of the defendant. 
Here, however, the default on the part of 
the plaintiff was not due to default on the 
part of the defendant. The plaintiff default- 
ed to tender the balance of the consideration; 
all that is urged is that tender of the full 
amount would never have been accepted by 
the defendant. That, if true, does not, in 
our opinion, improve the position of the 
plaintiff. There was a breach of obligation 
on his part, and he is, consequently, not 
entitled to the assistance of the Court. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance restored. 
This order will carry costs both here and in 
the Court of Appeal below. The amount, if 
any, deposited by the plaintiff pursuant to 
the decree of the Subordinate Judge will be 
returned to him. 

Appeal allowed. 

(6) (1909) App. Cas. 118 atp. 122; 78 L.J, Ch. 


77; 99 L. T. 948; 25 T. L. R. 178. 
(7) (1787) 1 T. R. 638; 1 R. R. 333; 99 E. R. 1295 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL Jerispiction ApPEAL,No. 53 
or 1915. ` : 
March 23, 1916. 
Present:—Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Heaton. 
R. K. MOTISHAW & Co.— 
Devrenpants—APPELLANTS 
versus 
Tur MERCANTILE BANK or INDIA, Lp. 


. —PLAINTIFFS— RESPONDENTS. 
Bill of exchange—Consignment of govds~ War, 
declaration of, effect of —Acceptance—Royal Proclamation 


` (12th December 1914), whether retrospective—Negotiable 


Instruments Act (XXVI of 1881), ss. 32, 43. 

A German resident in Hamburgh drew a bill of 
exchange upon the defendants on the 24th June 1914 
in favour of the plaintiffs fora certain amount pay- 
able at thirty days’ sight to the order of the plaintiffs 
value received—which the drawees were to place to 
the account of the drawer as advised. The bill pur- 
ported to be drawn upon the defendants against 60 
bales of goods: bearing a certain mark per 8. 8. 
Lichtenfels, a German steamer. It was presented 
with the shipping documents and accepted on the 
20th July 19:4 payable at the office of the plaintiffs 
in Bombay. The S.S. Lichtenfels reached Bombay 
just before the outbréak of the war and in order to 
evade capture left Bombay and took shelter in a 
neutral port. The bill was presented for payment on 
tho due date with the shipping documents for the 
50 bales attached but was dishonoured by non-pay- 
ment, The plaintiffs.brought this suit, alleging that 
the British Government had made arrangements by 
which consignees of cargo per S. S. Lichtenfels could 
obtain delivery and they averred their readiness and — 
willingness to hand over the documents against pay- 
ment of the amount due under the bill: 

Held, that the plaintiffs were entitled to succeed, 
inasmuch as if the acceptance was unqualified the 
defendants were bound to pay on the due date, and 
if the acceptance was qualified they were bound to 
pay “at orafter maturity” when the money was 
demanded after the Proclamation dated the 12th 
December 1914, whereunder consignees were per- 
mitted to take delivery of goods from enemy ships 
in neutral ports. [p. 260, cols. 1 & 2.] ` 

The Proclamation of the 12th December 1914 is not 
retrospectively operative for the purpose of validating 
a contract rendered invalid by the war but operates 
to permit performance, before it is too late, of the 
condition alleged. [p. 260, col. 2; p. 261, col, 1.] 

Robinson v. Reynolds, (1841), 2 Q. B. 196; 1 G. & D, 
526; 3 P. & D: 611; 9 L. J. Q. B. 249; 114 E. R. 76; 67 
R. R. 649; Thiedemann v. Goldschmidt, (1859) 1 De G. 
F. & J. 4; 1 L. T. £0; 8 W. R. 14; 1 Giff 142; 33 L. T. 
(0. s.) 298; 5 Jur. (x. s.) 855; 45 B. R. 260; 125 R. R. 
324; Leather v. Simpson, (1871) 11 Eq. 398; 40 L. J. 
Ch. 177; 24 L. T. 2£6; 19 W. R. 431; Smith v, Vertue; 
(1860) 30 L. J. C. F. 56; 5 C. B. (N.B) 214; 7 Jur. 
(x. 5.) 395; 3 L. T, 563; 9 W. R. 146; 142 E. R. 84; 127 
R. R. 622; Mirabita v. Imperial Ottoman Bank, (1878) 
3 Bx. 1€4; 47 L. J. Ex, 418; 38 L. T. 697; 3 Asp. M. C, 
591, referred to. $ 


Mr, Jinnah, for the Appellants. 
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Mr. Strangman (with him Mr. Campbell), 
for the Respondents. 

JUDGMENT.—The plaintiffs are a 
British Bank carrying on business in 
Bombay. The defendants are a firm of 
merchants, British subjects, carrying on 
business also in Bombay. On the 24th 
June 1914, George Alberti, a German, 
resident} in Hambargh, drew a bill of 
exchange upon the defendants in favour 
of the plaintiffs for £65-0-6 payable at 
thirty days’ sight to the order of the 
plaintifis— value received—-which the drawees 
were to place to the account of the 
drawer as advised. The bill purported to 
be drawn upon the defendants against 50 
bales of goods bearing a certain market 
‘per S. S, Lichtenfels, a German steamer. 
The plaintiffs allege, and is is not disput- 
ed, that the bill was purchaséd by them 


in London for its full value and sent out- 


to the plaintiffs in Bombay. It was 
presented to the defendants for acceptance 
with the shipping documents: relating to 
the bales of goods mentioned in the bill. 
Tt was accepted on the 20th July 1914 
payable at the office of the plaintiffs in 
Bombay. The bill, therefore, would: fall 


due for payment on the 22nd August. The 
8.8, Lichtenfels reached Bombay just” 
before the outbreak of war and in order 


to evade capture left Bombay and took 
shelter in the neutral port of Marmagoa, 
where she has since been lying. The bill 
was presented for payment on the dus 
date with the shipping documents for the 
50 bales attached but was dishonoured by 
non-payment. This suit was filed on the 
-30th September 1915, and it has been 
alleged in the plaint that the British 
Government had made arrangements by 
which consignees of cargo per §.S. 
Lichtenfels can obtain delivery, and the 
plaintiffs averred their readiness and 
willingness to hand over the documents 


against payment of the amount due under 
the bill. 


The defence is contained in paragraph 
4 of the written statement. It is to 
the following effect—that the documents 
consist of an invoice signed by an alien 
enemy, a bill of lading signed by the 
captain of a German steamer with a 
blank endorsement thereon by an alien 


. 


enemy, and an open policy of insurance of 
the North China Insurance Company 
countersigned by a German firm; and the 
defendants submit that the acceptance was 
a qualified acceptance, subject to the con- 
dition that the documents should be tender- 
ed to the defendants by the plaintiffs and 
that the defendants shouldbe put in a 
position to get the delivery of the goods 
referred to in the bill of lading on 
0. I. F. €. I. terms. Theyadmit the presentation 
of the bill for payment on due date, but 
submit that war having broken out in tbe 
meantime and in view of the Royal Pro- 
clamation issued on the 5th August 1914 
and the Ordinances and Orders issued by 
the British and Indian Governments, the 
defendants were precluded from accepting 
the shipping documents tendered, against 
which the payment of the bill was asked 
for, and that consequently it became 
impossible for the plaintiffs to perform their 
part of the contract subject to which the 
defendants accepted the bill of the exchange. 

The Proclamation relied upon was publish- 
ed in Simla on the 10th of August 1914 
and in Bombay on the 13th of August. It 
warns all persons not to obtain from the 
German Empire any goods, wares or 
merchandise, or obtain the same frcm any 
person resident, carrying on business, or 
being therein; nor to trade inany goods, 
wares or merchandise coming from the 
said Empire, or from any person resident, 
carrying on business, or being therein; nor 
to enter into any new commercial, financial, 
or other contract with or for the benefit 
of any person resident, carrying on business, 
or being in the said Empire. By a 
Proclamation, dated the 12th December 
1914, all British subjects residing or carry- 
ing on business in British India were 
authorised to make payments for the 
purpose of obtaining their cargoes in neutral 
ports to the agents of shipowners resident 
in an enemy country, At the time of 
suit, therefore, the plaintiffs were in a 
position to tender documents to the de- 
fendants under which the latter would be 
able to get delivery of the goods referred 
to therein. 


The plaintiffs contend that the defende 
ants’ acceptance was unconditional and that, 
as the shipping documents for the goods 
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mentioned ein the bill 
tendered at the time of presentation for 
payment, they are entitled to payment 
according to the te:ms cf the bill ard the 
acceptance. 

They rely upon the cases of Robinson 
v. Reynolds (1), Thiedemonn v. Goldscimidé 
(2) and Leather v. Simpson (3), all cases 
of bills drawn against bills of lading 
found to be forged and presented by 
indorsees for value. It is doubtful whether 
these cases can be used in fayour of a 
party to a negotiable instrument. The 
plaintiffs here are the payees for whose 
protection the bill of exchange was drawn. . 


of exchange were 


-The law applicable to the case is contained 
in sections 32 and 43 0f the Negotiable 
Instruments Act. Section 32 provides: 
“In the absence of a contract to the con- 
trary, the maker of a promissory note 
and the acceptor before maturity of a bill 
of exchange are bound to pay the amount 
thereof at maturity according to the 
apparent tenor of the note or acceptance 
respectively, and the acceptor of a bill of 
exchange at or after maturity is bound to 
pay the amount thereof to the holder on 
dernand”; and section 43 provides: “A negoti- 
able instrument made, drawn, accepted, 
indorsed or transferred without consideration 
or for a consideration which fails, creates 
no obligation of payment between the parties 
to the transaction.” 

The drawee’s acceptance here may. be 
regarded from two points of view. The 
plaintifis say if is an unqualified and abso- 
. lute acceptance, as the acceptor has added 
no qualifying words. The acceptor says 
it is qualified being drawn on him against 
goods and he need not’ pay till he is put 
in a position to receive the goods. 

From either point of view the plaintiffs 
are entitled to succeed. If the acceptance 
was unqualified the defendants ‘were 
bound to pay on dus date; as Beaman, J; 
said: “they accepted unconditionally the 
obligation to repay the moneys advanced 
really on their account by the Bank to 

(1) (1841) 2 Q. B. 196; 1 G. & D. 526, 3 P &D. 
611; 9L. J. Q. B. 249; 114 E. R. 76; 57 R. R. 649. 

(2) (1859; 1 De. G.F. & J. 4:1 L. I. 50,8 W, R. 
14; 1 Giff 142; 33 L. T. fo.s.) 298; 5 Jur, (N. s.) 855; 
45 E. R. 260; 125 R. R. 324. 

(8) (1871) 11 Wa. 898; 40 L. J, Ch; 177; 24 L.T. 
286; 19 W. R. 481. 


Alberti before the ‘war broke out,’—if 
the acceptance was qualified they | were 
bound to pay “at or after maturity? when 
the money was demanded after the Pro- 
clamation of December whereunder con- 
signees were permitted to take delivery 
of goods from enemy ships in neutral 
ports. Time is not of the essence and 
the claim of the plaintiffs may be enforced 
so long asit is not barred by limitation: see 
Smith v. Fertue (4). 


It was contended .on the authority of 
Mirabita v. Imperial Ottoman Bank (5) that 
the property had not passed to the 
defendants who would not be entitled to 
claim the goods fromthe S.S. Lichtenfels 
as owners. Bat it is stated by Cotton, 
L. J., in the case cited that “if the bill of 
lading has been dealt with only to secure 
the contract price, there is neither principle 
nor anthority for holding that in such a 
case the goods shipped for the purpose of 
completing the contract do not on pay- 
ment or tender by the purchaser of the 
contract price vest in him.” That is pre- 
cisely the case here. The vendor dealt 
with the plaintiffs and drew the bill of 
exchange in their favour only to secure 
the contract price, which was to be treated 
in the defendants’ accounts as paid to the 
vendor: therefore, on payment to the plaint- 
iffg the defendants can claim the goods. 


The fact that by the declaration of war the 
German shipowner’s contract became void 
is not conclusive of the case, as it was in 
Esposito v. Bowden (6) followed in the recent 
case of Karberg v. Green (7). The contract 
here was between the Brit'sh acceptor and 
the British payee, subject possibly to a 
condition which might be fulfilled after due 
date. All that was necessary for the ful- 
filment of the condition alleged was 
a license to take delivery from the 
enemy ship. That license was confer- 
red by the Proclamation of the 12th Decem- 
ber 1914. The Proclamation is not retros- 


(4) (18603 9 C. B. (x. s.) 214;80 L.J. C. P. 56; 7 
Jur. ‘x. s.) 395; 3 L. T. 583; 9 W. B. 146; 142 E.R. 
84; 127 R. R. 622. 

(5) (1878) 3 Ex. 16h 47 L.J. Ex. 418; 33 L. T. 
597; 3 Asp. M. C. 591. 

(6) (1857) 7 EL & BL 763; 27 L. J. Q. B. 17; 3 Jur. 
(x. s.) 1299; 5 W. R. 733 119 E, R. 1430; 29 L. T. 
(o. s.) 295; 110 R. R. 822. 

(7) (1915) Solicitors’ Jomnal 25th December, 156,, 
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pectively operative for the purpose of validat- 
ing a contract rendered invalid by the war, 
but operates to permit performance, before it 
is too late, of the condition alleged. The son- 
sideration for the acceptance, therefore, did 
not fail. 

As soon asthe last-mentioned Proclamation 
was notified the plaintiffs were, to use the 
terms of the 4th issue, in a position to make 
a valid tender of the documents relating 
to the goods. There must be a decree for the 


plaintiffs. The plaintiffs’ suit was only 
filed, however, on the 30th September 
1915. We think that a fair order regard- 


ing interest on the amount of the bill 
of exchange sued on will be that it shonld 
only run from that date, thougk it must 
not be inferred from this that the plaintiffs 
would not, in our opinion, be entitled to 
succeed but for the Proclamationof December. 
Subject to this variation, we affirm the decree 
and dismiss the appeal with ccsts. 


Appeal dismisse]; Decree modified, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No, 1175 

or 1913. 
June |, 1915. 

-© Present:—Mr. Justice Walmsley and 
Mr. Justice Newbould. 
SIDHESWAR PANDA AND oTsERs— 
PLAINTIFF3— APPELLANTS 

' versus 
TITBAS GAONTIA AND otHers— |, 
DEFENDANTS— RESPONDENTS. 

C. P. Tenancy Act (XVIII of 1881), 
Lambardar Gaontia in Sambalpore 
settlement of raiyati lands by, validity of. 

A lambardar Gaontia of a village in the District of 
Sambalpore has authority, according to custom, to 
make settlement of raiyati lands without the consent 
of his co-sharer Gaontias. [p. +62, col. 1.] 

Quere.—Whether he can grant a permanent lease 
of such lands. [p. 262, col. 1.) 

Appeal against the dacision of the 
Subordinate Judge, Sambalpore, dated the 
4th February 1913, reversing tha& of the 
Munsif, Sambalpore, dated the 19th August 
1912, 

Babu Satish Chandra Ghose, for the Appel- 
lants, 


a. 188— 
District, 
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Babu Surat Kumar Mitra, for the Respond- 
ents, 


JUDGMENT. 


Watnstey, J.—The plaintiffs prefer this 
appeal, They are oo-sharer Gaon'ias in 8 
village in the District of Sambalpore to the 
extent of twelve annas. Defendant No.1 is 
another co-sharer Gaontia with an interest of 
two annas, and he is also the Jambardur 
Gaontia. Defendants Nos. 2, 3 and 4 are 
co-sharers to the extent of the remaining two 
annas. 

The case for the plaintiffs is that the 
lambardar took proceedings in the Court of 
the Deputy Commissioner for the ejectment 
of two tenants from their lands, obtained an 
order for their ejectment ani took pos3es- 
sion of theic land on July 21st, 1909; 
and then without their approval granted a 
lease of the land to defendant No. 5, Dibakar. 
The plaintiffs say that the lambardar had 
no authority to grant such a lease, and that 
they served a notice on him warsing him not 
to grant a lease, and they claim to be pat in 
khas possession of the land to the extent of 
their interest. 

The tiea) Court decreed the plaintiffs’ 
suit, but this decision was reversed by the 
learned Subordinate Judge on appeal. 

The suit as originally framed related to 
the land of a third tenant also, bub in the 
lower Appellate Court that part of the claim 
was withdrawn. S> we ara concerned now 
only with the land from which two tenants 
were ejected under the orders of the Deputy 
Commissioner, 

The lower Appellate Court has reversed 
the Munsif’s finding about the notice said to 
have been sent by the plaintiffs to the lambar- 
dar, and consequently we need nob consider 
whether such a notice would affect the 
lambardar’s powers. 


The learned Subordinate Judge has found 
that the lambardar did grant a permanent 
lease of the land to defendant No. 5, and 
settled that defendant on ite land after 
ejecting other tenants, and that in settling 
the defendant on the land he acted within the 
scope of his authority, Weare asked to hold 
that this decision is wrong, and that the 
lambardar could neither settle a tenant on 
the land still less grant him a permanent 
lease without the consent of the co-sharers, 
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and that the plaintiffs are entitled to khas 
possession. For information about the status 
of Gaontias and tbe lambardar Gaontia we 
have consulted Mr. Russell’s Repcrt on the 
Settlement of Sambalpore District, published 
in 1883. That contains a full account of the 
whole matter. It appears that the first 
point to be decided is the nature of the land, 
that is to say, whether if was included in the 
Gaontia’s bhagra-land or was part of 
the -land let to tenants on a rent 
assessed by the Settlement Department. It 
was cultivated land, so it must fall within 
one of those two classes. The Munsif does 
not refer to this point at all, but before the 
learned Subordinate Judge it is clear that 
the land was treated as raiyati land, that is 
assessed land held by ratyats, for the Judge 
morethan once refers to it as raiyati land,'and 
no objection is taken to this description in 
the grounds of appeal. . 

Now as the land was assessed land, for the 
rent of which the lambardar was liable 
to Government, it would seem to be the duty 
of the lambardar after ejecting one set of 
tenants to settle another tenant on the land 
as quickly as possible. As pointed out by 
the lower Appellate Uourt, the lambardar 
does settle tenants: Bhagirathi (P. W. No. 2) 
says, ‘Whenever any tenant surrenders, he 
(i.e., the lambardar, for defendant No. 5 must 
be a mistake for defendant No. 1) takes it; 
whenever any tenanthas to be ejected he ejects 
him; * * * he gives leases to tenants for 
all kinds of lands.” In the light of this state- 
ment by one of the plaintiffs it is clear that 

. tha lambardar was acting within the author- 
ity allowed to him by custom in settling the 
land with defendant No. 5. It follows that 
the plaintiffs cannot obtain khas possession. 
It is not necessary to consider whether the 
lambardar could grant a permanent lease. 
All that is decided by the lower Appellate 
Court is that the lambardar had authority 
to make the settlement, and that, therefore, 
the claim for khas possession must fail; 

I would dismiss the appeal with costs, 

Newsovtp, J.—I agree. : 


Appeal dismissed. 
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PATNA HIGH COURT: e 
Ssoonp Civin Apeaat No. 3027 or 1914. 
April 26, 1916, 

Present:—Mr. Justice Mullick. 
JOGESWAR RAI AND ANOTHER— DEFENDANTS 
APPBLLANTS 
Versus - 

Maharaja KESHO PERSAD SINGH— 


PraintipF— Respondent. 

Landlord and tenant—Joint tenancy—~—Rent, suit 
for—Parties, necessary ~Tenant, liability of, to pay 
whale rent. 

Ordinarily a rent suitis not properly constituted 
unless it is brought against all the recorded tenants, 
[p. 263, col. 1.] 

There is no presumption in Bihar that in every 
joint tenancy there is also a several promise by which 
each joint tenant agrees to be bound for the whole 
rent. [p. 263, col. .1] : 

Kashi Kinkar Sen v. Satyendra Narain Bhadro, 7 
Ind. Cas 840; 12 O. L. J, 642; 15 O, W. N. 191; Ram 
Taran Chatterjee v. Asmatullah, 6 CO, W. N. 111, 
referred to. 

Jogendra NathRoy v. Nagendra Naråin Nandi, 11 
C. W. N. 1026, not relied upon, | 

Plaintiff brought a suit for arrears of rent against 
three joint tenants of an occupancy holding, two of 
whom filed a compromise petition admitting the rate 
claimed, anda decree was accordingly passed. The 
third defendant got the decree set aside as against 
himself, on the ground that he had not- been pro- 
perly served. In a subsequont ‘suit for arrears of 
rent against the same persons, he was again not 
servod: ` 

Held, (1) that the admission of the rate of rent 
claimed by the two defendants did not amount to 
a promise to pay the whole of the rent themselves; 
[p. 263. col. 1.) 

(2) that as the third defendant hid not been pro- 
ce served the suit must be dismissed. [p. 263, çol, 
1. 

Second appeal from a decision of the 
Subordinate Jadga, Arrah, dated the 3lst 
July 1914, reversing that of the Munsif, 
Buxar, dated the 9th January 1914. 


Moulvi Mohammed Mustafa Khan, for the 


: Appellant. - 


Rai Bahadur Krishna Sahay (with him 
Messrs. Pravash Ohendra Mitter, Susil Madhav 
Mullick and Chandra Sekhar Prasud Singh), 
for the Respondent. 

JUDGMENT.— The plaintiff is the landlord 
and the first and second defendants are two 
brothers Jogeswar and Baleswar, who are 


_ minors represented by their uncle Gharbaran 


Rai, and the third-defendant is Ram Autar, 
son of Madho Rai; all three defendants jointly 
hold an occupancy holding. In 1905 the 
plaintiff brought a suit against defendants 
Nos. 1 and 2 and Madho Rai for the rents. 
for the years 1309 to 1311 Faslis at the rate 
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of Rs. #36-6 per year. Defendants Nos. 1 
and 2 appeared in that suit and filed a com- 
promise petition accepting the rate claimed. 
A decree was accordingly passed at that rate, 
but Madho Rai subsequently brought a suit 
and got the decree as far as he was concerned 
set aside on the ground that he was not pro- 
perly served. 


In 1909 the plaintiff again came to Court 
and bronght a suit for the arrears for 1312 
to 1315 Faslis impleading defendants Nos. 1 
and Zand Madho Rai. All the three defend- 
ants contested the suit and admitted only a 
rental of Rs. 70. The Court, finding that 
Madho Rai was not a party to. the com- 
promise by which the defendants Nos. 1 and 
2 had admitted the rate of Rs, 1236-6-0, gave a 
decree only for the admitted rental of Rs. 70 
and left the question of the real rate open. 

The present suit is the third and is laid 
against defendants Nos. 1,2 and 3 and for 
` the years 1316 to 1319 Faslis at the rate of 
` Rs. 136-6-0. The Munsif decreed the suit at 
Rs. 70. On appeal the Subordinate Judge has 
decreed it at Rs.136-6-0 against defendants 
Nos. 1 and 2 and has dismissed it as against 
defendant No. 3. 

The present second appeal is by defendants 
Nos. 1 and 2. i 


Now ordinarily a rent suit is not properly 
constituted unless it is brought against all 
the recorded tenants. It is found as a 
fact that the 
been served in the present suit and, there- 
fore, the suit cannot proceed, unless the 
plaintiff can show that there was a special 
contract between him and the defendants 


Nos. 1 and 2 by which these defendants 
agreed to be responsible for the whole 


rent not only jointly but also severally, 
There is no question of representation in 
this case. Now there is no presumption 
that in every joint tenancy in this Province 
there is also a several promise by which 
each joint tenant agrees to be bound for 
the whole rent. The case of Rashi Kinkar 
Sen v. Satyendra Nath Bhadro (1) is authority 
for this proposition. The appellants rely 
on Jogendra Nath Roy v. Nagendra Narain 
Nandi (2), but it is not known whether 
in that case the facts showed that each 


(1) 7 Ind. Cas. 84); 12 C. L. J. 642; 15 C. W. N. 191. 
(2) 11 GC. W. N. 1026, 
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tenant had contracted to pay the whole rent 
jointly and severally. On the other hand, 
Ram Taran Chatterjee v. Asmainllah (3) 
shows that even where one of several joint 
tenants withont the authority of the others 
gives a kabuliyat for the whole rent, he is 
liable not for the whole but for his pro- 
portionate share of the rent if there are 
materials before the Court for determining 
that share. 

But it is contended that the compromise 
petition of 1915 constitutes a several pro- 
mise by defendants Nos. 1 and 2 to be 
responsible for the whole rent at the rate of 
Rs. 136-6-0. I do not think this 
contention can prevail. The petition is not 
before me, but from the judgment of the 
lower Appellate Court it would seem that 
defendants Nos. l and 2 admitted that they 
held 22 beghas at Rs. 136-6-0. They no- 
where contracted to pay the whole of this 
rental themselves. 

There car, therefore, be no decree against 
them alone for the whole rent. 

As there is no evidence of what their 
share is, the whole suit must be dismiss- 
ed, the amount of rental being left open. 
The appeal succeeds and is decreed with 
costs throughout. 


Appeal decreed. 
(3) 6 0. W. N. 111. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No, 45 
` orf 1915. 
February 8, 1916. 

Present: —Sir Basil Scott, KT., Chief Justice, 
and Mr. Justice Heaton, 
PRANJIWANDAS KALIDAS AND OTHERS 
—DEFENDANTS—APPELLANTS 
versus 
SHAMKOREBAI-— PLAINTIFF — RESPONDENT. 

Deed, construction of—Trust— Property divided into 
three lots Limitation as to one, whether applicable to 
Geeta arora of words, whether permissi- 

e. 

In construing a deed of trust, whereby certain 
property belonging jointly to three brothers is divided 
into three Jots and one lot is allotted to each of the 
brothers and a limitation is provided as to the share 
of the first deceased brother but not as to the others, 
the limitation regarding each scheduled share should 
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be read alike and if such a reading nocossitates the 
addition of some words to the deed, it is permissible. 
[p. 265, col. 2.] 

Greenwood v. Greenwood, (1877) 5 Ch. D. 954; 
47 L. J. Ch. 298; 37 L. T. 805; 26 W. R. 5, referred to. 

Mr, Kunga (with him Mr. Inverarity), for 
the Appellants. 

Messrs. Setalvad, Desat and Moos, for the 
Respondent. 

JUDGMENT.—We have to construe a 
deed the purport of which may be briefly 
summarised thus. There were three bro- 
thers, Vasta, Kalidas and Narsi, sons of 
Kallianji. They were the principal parties 
to the deed which was executed on the 
Sth September 1887. The deed provides that 
the property of the brothers, which is 
described as joint family property, is divided 
into three separate lots, one foreach brother. 
There is also a house for residence and 
some provision for charity, but that is im- 
material for the present purpose, The 
whole property is vested in four trustees 
out of whom the brothers are three. The 
‘object of the trust is thus described : t 


“And whereas the said three brothers, 
Vasta Kallianji, Kalidas Kallianji and Narsi 
Kallianji, are desirous of apportioning all 
and singular ihe said immoveable proper- 
ties, all of which are of the estimated value of 
Rs. €4,392, for tbe benefit and use of 
themselves jointly during their joint lives, 
and afterwards for the benefit and use of the 
survivor of them and of the family or 
families of such of them as may have 
predeceased and after the decease of the 
lest survivor of them for the benefit and 
use of the respective families’ of each of the 
said three brothers in manner hereinafter 
appearingand for certain charitable pur- 
poses.” 


Then one of the lots which are ‘entered in 
detail in Schedules A, B andC, is recited to have 
beer allotted to Vasta, another to Kalidas 
and the third to Narsi. The operative part 
-contains certain provisions as to residence 
and charity. Then comes this provision :— 


“The said trustees shall hold and stand 
possessed as regards the several heredita- 
ments and premises described in Schedules 
A, B and CO hereunder written upon trust 
to recover, receive, collect and take the 
rents and pröfits thereof and pay the same 
after defraying all outgoings to them the 
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said Vasta Kallianji, Kalidas Kallianji and 
Narsi Kallianji jointly for the use of them- 
selves and their respective families during the 
joint lives of them all.” 

Next comes tke provision for what is to 
be done after the death of any one of the three 
who may die first. Broadly speaking, each 
of the two surviving brothers is to be paid 
separately the rents and profits of his lot 
so long as he lives, and elaborate and special 
provision is made as to what the trustees 
are to do with the profits of the lot of 
the brother who dies first. There is no 
provision for whatis to happen as regards 
the lot of the brother who next dies, when 
he dies; and similarly when the third bro- 
ther dies. The specific trust continues in 
regard to the lot of the brother who dies 
first, but there is no specific trust in regard 
to the lots of the brothers who die second 
and third, after the death of each ; though 
there may be a resulting trust. 

What has happened is this : all the brothers 
are now dead. Vasta and Narsi left no 
issue. Kalidas, who died last in 1910, lefi 
three sons living and the widow of a fourth 
son who predeceased him. The widow sues 
and claims, as an heir, one-fourth, share of the 
profits of the portion of the lot which 
censtituted the share of Kalidas according 
to the deed, i.e., of tke profits of the pro. 
perties described in Schedule B. The de- 
fendants, the three surviving sons of Kalidas, 
oppose: the claim, 

The Trial Court decreed the claim and the 
defendants have appealed. The Trial Judge 
wrote as follows: 


“I do not think there can be any doubt 
that the trust was to Kalidas for life, 
remainder to his, sons for life, remainder 
to their heirs. If any son of Kalidas dies 
in lifetime of Kalidas, his heirs take his 
place, and on death of Kalidas succeed to 
that son’s life estate, just as the heir of a 
son of Kalidas dying after the death of 
Kalidas would take for life that share.” | 
“But he did not give detailed reasons for his 
decision. ` 

The exact terms of the operative provision 
in respect of each lot are as, follows mutatis 
mutandis:— 

“Ard further to pay and apply the rents 
and profits cf the hereditaments and premises 
described in Schedyle B hereunder written 
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after mbking suitable provision thereout for 
repairs, maintenarce taxes and all outgoings 
payable for the said premises to the said Kali- 
das Kallianji if he be one of the survivors of 
them three; the said Vasta Kallianji, Kalidas 
Kallianji and Narsi Kallianji, for his natural 
life and if he be not one of such survivors 
‘then to the son or sons of the said Kalidas 
Kallianji and if more than one in ‘equal 
‘shares for their respective natural lives, and 
after the death of the last survivor of such 
sons in trust to apportion or sell the said 
several hereditaments and premises described 
in the said Schedule B hereunder written, and 


in the event ofa sale to divide the proceeds’ 


thereof amongst the respective heirs of such 
son or sons of the said Kalidas Kallianji 
per stirpes, provided always that on the death 
of any son of the said Kalidas Kallianji 
during the lifetime of his brothers the heirs 
of such deceased shall until final division as 
aforesaid be entitled to be paid by the said 
trustees the proportionate share of the said 


rents and profits which such deceased son - 


himself would have been entitled to, if alive.” 

It is contended that the provisions in the 
operative. part of the deed should be expanded 
by reference to the recital which purporis 
to express the desire of the settlors in 
making the settlement. That recital is, as I 
read it, of a desire to apportion the pro- 
perties scheduled A, B and C among the 
three settlors for the use and benefit of 
themselves jointly during their joint lives and 
afterwards for the binefit and use of the 
survivor of them (če. the three settlors) 
and df the family or families of such of 
them as may have predeceased and after 
the decease of the last survivor (of the 
three settlors), for the benefit and use of the 
respective families of each in manner therein- 
after appearing. In other words, the joint 
user is to continue till the death of the last of 
the three settlors and the distribution into 
severalty according to the schedules among 
the respective families of each is to be 
pustponed till that event. But the Court 
is not agreed as to the intention expressed 
“ in this recital. 


In ‘the view above expressed the operative 
provisions of the deed depart from the pro- 
posed intention treating the settled properties 
as to be enjoyed jointly only until the death 
of the first dying of, the [three settlors, I 
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think therefore, the construction of the opera- 
tive provisions will not be advanced by 
reference to the recital. 

Upon the operative part, in so far as it 
concerns the scheduled share falling to 
Kalidas’ family, two questions arise; first, 
does the remainder in favour of his sons 
take effect only if he is the first settlor to 
die ‘or does it take effect on his death at 
any time; and, secondly, does the substitu- 
tionary proviso in favour of the heirs of a 
deceased son apply to the heirs of a son 
predeceasing Kalidas? 

In my opinion both questions should be 
answered in favour of the respondent. 

As regards the first question, the joint 
enjoyment by the three brothers of the 
scheduled property is necessarily broken 
by the death of any one of them, and two 
alternatives would then naturally arise: 
either the sons of the first deceased brother 
would then take his scheduled share or the 
joint tenancy of such sons and their uncles 
would continue for the lives of the other 
surviving settlors. The operative clause, 
however, clearly provides for the sons of the 
first deceased brother taking their father’s 
scheduled share. It cannot, however, have 
been the intention that the limitations 
regarding each scheduled share should not 


' be read alike, viz. that, on. the death of 


each brother, his scheduled share should go 
to his family. Sucha reading necessitates 
the addition of the words “or having 
survived he die” after the words “one of 
such survivors.” It appears to me that this 
is permissible in the circumstances—a similar 
case is Greenw.od v. Greenwood, (1) where 
under a bequest in trust for the testator’s 
widow for her life in trust for her children, 
followed by power of maintenance and ad- 
vancement after the widow’s death with an 


“ultimate gift over after her death in default 


of children attaining vested interests, the 
Court supplied the words “and after her 
death” after the words “for her life,” 

As regards the second question, the words 
are “on the death of any son of the said 
Kalidas during the lifetime of his brothers 
the heirs of such deceased shall until fnal 
division be entitled,” ete. This substitution is 
not limited in terms to heirs of sons surviving 


(1) (1877) 5 Ch. D. 954; 47 L. J. Ch. 298; 37 L. 7, 
308; 26 W. R. 5, 
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the testator; the only condition being tbat 
the heirs should be of a son of Kealidas 
predeceasing his brothers. Naturally every 
son of Kalidas must predecease the last 
surviving brother whose death marks the 
period of division and distribution. We 
have in a subsequent provision regarding 
the expectant shares of minors an indica- 
tion that on the death of Kalidas as also 
of his brothers “remoter issue” (presumably 
remoter than sons) might in the contempla- 
tion of the settlors be entitled in expectancy 
to a share of thetrust funds. This would 
only be possible if the substitutive proviso 
included sons predeceasing Kalidas. 

The result is in aceord with the conclusion 
arrived at in the lower Court. We affirm 
the decree and dismiss the appeal. We 
make no order as to costs. 

Appeal dismissed, 


PATNA HIGH COURT, 
First Civit Appeat No. 138 or 1913. 
. April 18, 1916. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
JAGABANDHU CHOWDHRY— 
APPELLANT 
versus 
GOREY LAL CHOWDHRY— 


RESPONDENT. 

Adjournment—Discretion of Court—Process-fee to 
be filed within reasonable time, 

The question of granting time is always one of 
discretion and that discretion cannot be properly 
exercised until the general conduct of the party 
applying for time throughout the case has been 
scrutinized. 

When a date is fixed for a case, it is the business of 
the litigant to see that the processes for the 
attendance of witnesses are placed in the 
hands of the Court within reasonable time for 
securing their attendanco upon the date fixed, 
If he chooses to fle a process-fee only two days 
before the date fixed for hearing, any order passed 
by the Court forthe issue of those processes must 
be understood to have been issued at the risk of the 
party in fault, and itis not for the Court to grant 
on adjournment when the case comes on for hearing. 

First appeal from a decision of the Ist 
Subordinate Judge, Bhagalpur, dated the 
13th July 1912. 

Mr. Khurshed Hasnain, for the Anppellan's. 


Mr. Atul Krishna Roy, for the-Respondent, 


` 
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JUDGMENT. . 

Ros, J.—This is an appeal against an 
order of the Subordinate Judge of Bhagal- 
pur, refusing a petition for time put in by 
judgment-debtors in a proceeding for the 
making absolute of a decree upon a mortgage. 
Two grounds are taken in support of the 
appeal. Firstly, that the learned Subordinate 
Judge was wrong in taking into consideration 
the number of times the defendants had 
taken adjournments in the original suit upon: 
the mortgage, and, secondly, because on the 
llth July, two days before the date upon 
which the application for time was rejected, 
an order had been issued for the sammoning 
of witnesses, the Court was wrong in proceed- 
ing with the case until the summonses had 
been issued and the presence of the witnesses 
secured, 

In the first of these contentions there is 
no force whatever. The question of granting 
time is one always of discretion and that 
discretion cannot be properly exercised until 
conduct of the defendants 
throughout the case has been scrutinised. 
It is clear, upon the face of the record, 
that throughout the proceedings the defend- 
ants have taken time far more often than 
parties genuinely interested in the defence 
of the suit should have been allowed to 
take. 

In the second point also it is clear that 
there is no force. When a date is fixed 
for a case, it is the business of a litigant 
to see .that the processes for the attendance 
of witnesses are placed in the hands of the 
Court within reasonable time for the sesur- 
ing of their attendance upon the date fixed, 
If he chooses to file a process-fee only 
two days before the date fixed for hear- 
ing, any order passed by the, Court for the 
issue of those processes must be understood 
to have been issued at the risk of the party 
in fault, and it is not for the Court to 
grant an adjournment when the case comes 
on for hearing. 


Saarruppiy, J.—I agree. 
Appeal dismissed. 
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De VERTEUIL V, CANTONMENT COMMITTEX, KARACHI. 


. SIND. JUDICIAL COMMISSIONER’S 
COURT. 

ORIGINAL Cryin Sorr No. 484 or 1915, 
. | December 6, 1915. 
Preseni:—Mr. Crouch, A, J. ©. 

E. J. Ds VERTEULL—PLAINTIEF 
versus 
Tas CANTONMENT COMMITTEE, 


KARACHI—Derenpants, 
Cantonment House Accommodacion Act (II of 1902), 


ss. 6, 35, 87-—Orders passed under s. 6 —Appeal—Civil- 


Courts, whether can interfere. 
A Civil Court has no jurisdiction to interfere 
with, or question the propriety of, orders passed on 


proceedings before special tribunals created by" 


special legislative enactments for that purpose, and 
whose orders have been declared by the Legislature 
to be final. [p. 269, col. 1.) | 

Narendra Nath Basu v. Stephenson, 31 Ind. 
Cas. 618; 19 CO. W. N. 129; Ganjessar Koer v. 
Collector of Patna, 25 CO. 795; 2 O. W. N. 849; 13 Ind. 
Dec. (N. 8.) 518, Ganeswar Singh v. Ganesh Das, 88 
C. 1178 at p. 1182; 3 A.L.J. 698; 8 Bom. L. R. 719; 4G. 
L. J. 177; 10 C. W.N. 969; 16 M. L. J. 365; 33 I A. 
184 1 M. L, T. 308 (P.C. ), referred to. 

Section 35 of the Cantonment House Accommoda- 
tion Act constitutes the Officer Commanding the 
Division the legal tribunal to which any person 
aggrieved by a notice issued under section 6 of the 
Act may have recourse, and under section 37 of the 
Act his decision is final. [p. 269, col. 1.] 


Mr, Wadhumal Udharam, for the Plaint- 
iff. 
Mr. T, G. Elphinston, for the Defendants. 


JUDGMENT. — Plaintiff Mr. De Vertueil, 
a practising Barrister-at-Law, seeks an in- 
junction against the Cantonment Committee, 
Karachi, ‘restraining them from taking 
possession of the house No. 29, Hurdpean 
Lines, for the purpose of handing it over 
to a Military Officer. As the Cantonment 
Magistrate threatened to eject plaintiff by 
force, notice was issued to the defendant 
Committee to show cause why a temporary 
injunction should not issue pending disposal 
of the suit and, in the meantime, an interim 
injunction was granted. 


Mr. Elphinston has appeared to show 
cause and has put in correspondence and 
documents which disclose the whole history 
of the caae. 


The provisions of the Cantonment (House 
Accommodation) Act 1902 are clear and 
precise. 

Where a Military Officer desires that a 
house in a cantonment occupied by a 
siyilign who is not also the owner, shall 


be vacated in order that he himself may 
occupy it, he proceeds under section 8 by 
making an application, throngh the proper 
channel, to the Cantonment Committee, 
The Committee, on receipt of such an 
application, inquires into the case, and be- 
fore issuing a notice either to the landlord 
or to the occupier must satisfy itself 
that:— : 

(a) it is necessary or expedient for the 
Military Officer to reside in the Canton- 
ment; 

(b) thatthe circumstances are such as 
to require intervention; 

te) that the monthly rent proposed is 
reasonable; and 

(d) that the house is suitable for the 
residence of the officer and that there is 
no vacant house in the Cantonment which 
is suitable for his residence. 

On being satisfied on all 
the Cantonment Committee 
section 16 issue:— 

(a) a notice to the owner requiring him 
to let the house to the Military Officer 
named in the notice and stating the amount 
of monthly rent proposed as reasonable for 
the house (section 9); 

(b) a notice to the occupier requiring 
him to vacate the house within thirty days. 


Where the rent ofa house is registered 
in the Office of the Cantonment Committee, 
the rent so registered is presumed to be 
reasonable until the contrary is shown. 

If the owner considers that the rent 
stated in the notice is not reasonable, he 
may demand arbitration (section 18), 

lf any owner, or any tenantof a house, 
is aggrieved by a notice issued under 
section 6, he may appeal to the Officer 
Commanding the Division (section 35) and 
the decision of such Officer is final (sestion 
37). 

If the tenant of a house refuses to vacate 
after notice, the Cantonment Magistrate 
can enforce its surrender after giving two 
bours’ notice (section 18, rule 15). 


Prior to October 1913, it appears to 
have been the practise for the Cantonment 


these points 
may under 


_ Magistrate to keep a register of applicants 


for certain bungalows and to allot them 
without reference to the owners. House- 
owners complained that they were not 
allowed to deal directly with the tenants, 
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-tbat they had no voice in the management 
of their own property and that, owing to 
the manner in which houses were allotted, 
they often lay vacant for long periods. 

In October 1913, a circular was issued 
from Army Headquarters reciting the various 
grievances of house owners in Cantonments 
ard issning instructions that in future no 
registers should be maintained avd that 
officers should make arrangements direct 
with owners of the houses which they 
wished to occupy. 


In January 1914, the Cantonment Magis- 
trate, Karachi, issued a notice to all house- 
owners stating inter alia “the result of 
these revised orders is that neither the 
Cantonment Magistrate nor the Station Staff 


Officer can in any way be a medium be. - 


tween an officer and., a house-owner for the 
occupation of a house, except in the case 
of a relieving regiment”. 

The Army Headquarters circular and the 
notice of the Cantonment Magistrate seem 
to have been misconstrued by the house- 
owners in-the Karachi Cantonment, for it 
is alleged that there was induced the belief 
that, in future, the policy of the Cantonment 
Committee would ba to give no assistance 
to officers in securing houses and that if 
a house were in occupation by a civilian, 
the provisions of the Act would not be 
enforced to turn him out. Bat neither 
the circular nor the notice can be fairly 
construed as making such annsunce- 
ments; it bas not been contended that the 
circular overrode or even purported to 
override the provisions of the Act. 


In August 1915, Mr. De Verteuil took 
the house in dispute on a monthly tenancy. 
It is alleged on his behalf that he received 
an assurance from his landlord that there 
was no possibility of his being turned 
out, and that on such assurance he 
expended a substantial sum in repairing 
the house and improving the garden. 

On the 29th September, Captain W. A. 
Spong, R.A.M.C,, who was residing in 
civil lines, having received orders to go 
to quarters in the Cantonment, took 
proceedings under section 8 of the Act 
with a view to obtaining possession of the 
bungalow occapied by Mr. De Verteunil. 

The matter was laid before the Canton- 
ment Committee on the 5th October, when 


it was resolved thet a notice bee issued 
under section 6 of the Act to the occupant 
of the bungalow. In an affidavit filed by 
the Cantonment Magistrate he deposas - 
that the Cantonment Committees fully 
discussed the question. 


Notice was issued to the plaintiff under 
section 6 on the 6th October, 


On the 27rh October, the plaintiff 
appealed to the Officer Commanding, Qaetta 
Division. In his memorandum of appeal, he 


‘urged that on the strength of the circular he 


had been assured that he would not be 
turned out; that Captain Spong had some 
time been residing outside the Cantonment 
and there was no necessity for him to 
reside within it; that several other bun- 
galows wera available; that the Cantonment 
Magistrate had by his own notice led the 
public to believe that the Cantonment 
Committee would give no assistance to 
Military Officers in ejecting civilian tenants; 
and lastly that as no notice had been issued 
to the landlord requiring him to let the 
house to Captain Spong, the notice to the 
plaintiff was bad in law. 


With regard to the last point taken, 
Colonel Cumberlege has stated in his affidavit 
that it hasnever been the practice to issue a 
notice to the landlord under section 6 
unless he was refusing to let thehouse. As 
the rent of the house was registered, it was 
unnecessary to inform the owner what rent 
it was proposed shculd be paid by Captain 
Spong. 

The appeal was rejected on the 15th 
November. On the 23rd November, the 
Cantonment Magistrate communicated the 
result to Mr. De Verteuil and gave him 
notice to quit forthwith. The present suit was 
filed onthe 29th November. In his plaint 
Mr. De Verteuil relies on the same grounds as 
those set forth in the memorandum of appeal, 
adding only that Captain Spong had made no 
arrangement with the landlord. 


Mr. Elphinston, in showing cause, has 
relied on three legal points: 

(1) The suit is barred by section 80, Civil 
Procedure Code, no notice of action having 
been given. 

(2) The suit is barrel by section 44 of 
the Cantonment (House .Accommodation) 
Act, 
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(3) The alleged grievance may have been 
finally disposed of by the General Officer 
Commanding, Quetta Division. 

The first pointinvolves contentious questions 
which will be more appropriately dealt with 
in the final judgment, as also will the 
contention of Mr. Wadbumal that upto 
date the Cantonment Committee has not 
sanctioned the defence of this suit. At pre- 
sent, the Court has only to consider whether 
plaintiff has prima facie a grievance which 
this Court has power to redress and of such | 
a nature that grave and irreparable injury 
would result unless protection in the special 
form ofa temporary injunction were granted. 

Now what is Mr. Do: Verteuil’s real 
grievance? 

He deems the notice which has been issued 
to him under section 6 to be bad in law and 
ineffectual to confer upon the Cantonment 
Authority power to forcibly eject him, and 
he desires that a competent legal tribunal 
shall find it bad and give effect to its finding 
by way of injunction. But section 35 of the 
Act constitutes the Officer Commanding the 
Division the legal tribunal to which any 
person aggrieved by a notice issued under 
section 6 of the Act may have recourse and 
section 87 -of the Act declares that the 
decision of the Officer Commanding the 
Diyision shall be final. Mr. De Verteuil’s 
real grievance, then, is that the tribunal ` 
specially appointed by the Legislature to 
decide the question whether or not he has a 
right to relief has found against him. But 
this constitutes no legal injury which a 
Court of Law canredress. This Court has no 
jurisdiction to interfere with, or question the 

. propriety of, an order which has been passed 
by a duly constituted tribunal and which the 
Legislature has declared to be final: see 
Narendra Nath Basu v. Stephenson (1), 
Ganjessar Koer v, Collector of Patna (2), 
Ganeswar Singh v. Ganesh Das (3). 

Further, section 44 of the Act declares in 
positive terms that no suit or other legal pro- 
ceedings shall lie against any person for any- 
thing done, or in good faith intended to be 
done, under this Act. No prima facie case has 


been made out of mala fides on the part of the 
(1) 31 Ind. Cas, 618; 19 ©. W. N. 129. 

aP 25 0. 795; 2 C. W. N. 349; 13 Ind, Dec. (x. s.) 
(3) 33 C. 1178 at p. 1182; 3 A. L. J. 698; 8 Bom. L. 

R. 719; 40. L.J. 177; 10 0. W, N. 939; 16 M. L. J. 

965; 33 I. A. 134; 1 M. L. T. 803 (P. C.). 


Cantonment Authority in the action which 
they admittedly intend to take. 

Mr. Da Verteuil bas no fair cause of com- 
plaint. By taking up his residenca in a 
Cantonment he deliberately placed himself 
within the sphere of operation of the very 
stringent terms of tbe Cantonment (House 
Accommodation) Act under the jurisdiction 
of the Cantonment “Authority and of the 
Officer Commanding the Division. 

The petition for a temporary injunction is 
rejected and the interim injunction is dis- 
solved. 





After the temporary ‘Injunction wus dis- 
charged, the plaintiff notified his intention to 
withdraw and the suit was accordingly dis- 
missed with costs. 

Injunction dissolved; Suit dismissed. 





PATNA HIGH COURT. 

Ssconp Civiu Aperan No. 2527 or 1914, 

April 18, 1916. 

Present:—Mr. Justice Mullick. 
LACHMI NARAIN MARWARI—Puatntive 
— APPELLANT 
VET EUS 
Tus CHAIRMAN or raz RANCHI 
MUNICIPALITY—Derencant— 

RESPONDENT. 

Evidence Act (I of 1872), s. 106—Matters within the 
special knowledge of a party—Burden of proof—Cor- 
porations and individuals, position of, 

In order to lay the burden of proving a particular 
matter on a party on the ground that he has special 
knowledge thereof, it must be shown that the know- 
Jedge is in the nature of something peculiar. [p. 270, 
col, 2.] 

Nubo Kishen Mookerjee v. Promothonath Ghose, 5 W, 
R. 148, distinguished. 

So far as the rule of burden of proof goes no 
difference can be made between corporations and 
individuals. [p. 270, col. 2.] 

Second appeal from a decision of the 
Judicial Commissioner, Chota Nagpur, dated 
the 19th July 1914, modifying that of the 
Munsif, Ranchi, dated the 9th June 1913. 

Mr. Susil Madhav Mullick, for the Appel- 
lants. 

Mr. Muhammad Fakhr-ud-Din, 
ment Pleader), for the Respondent. 


JUDGMENT.—The plaintiff is a resident 
of the Ranchi Municipality; the defendants 
are tbe Municipal Commissioners of that 
Municipality and are represented in the 
present ‘suit by their Vice-Chairman. It 
‘appears that in 1902 the plaintiff pur- 


(Goveru- 
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chased from one Piary Lal some don lands, 
which I understand to be lands caltivated 
by or fit for cultivation of paddy. About 
1905 the defendants planted some trees 
along the road to the south of the plaintiff’s 
lands, one of which trees was alleged by 
the plaintiff to have encroached upon his 
land. The plaintiff thereupon objected and 
a sub-committee of the Municipality made 
an investigation into the matter, with the 
result that the objection was found to be 
groundless. Thereafter in 1908 the plaintiff 
put a masonry wall upon the land with the 
permission of the Municipal Commissioners, 
bnt he proceeded to fill up a part of the 
land lying between that wall and the road 
and was prosecuted by the defendants on 
the ground that he had thereby encroached 
upon Municipal land, with the result that 
he was convicted and fined. The present 
suit is bronght fora declaration of title to 
and recovery of possession of 10 faet of 
Jand lying between that wall and what the 
plaintiff considers to be the boundary of the 
defendants’ road, The Munsif who tried 
the suit found the plaintiff’s case praved, but 
as the plainti® was willing to give up 4 feet 
adjacent to the road upon its southern 
boundary he gave a decree for only 6 feet 
immediately north of the wall. On appeal 
the learned Judicial Commissioner found 
that the plaintiff was entitled to only 13 feet 
from the wall, and that the remaining 
portion, namely, 83 feet, was the property 
of the Municipal Commissioners. Against 
this modified decree the plaintiff now prefers 
the present second appeal and asks for 
a decree in respect of the whole of the 
6 feet which were decreed to him by the 
Munsif, that is to say, the appeal relates 
to 45 feet between the southern boundary 
_ of the portion given up and the wall, 

Now the first point taken before me is 
that the learned Judicial Commissioner has 
thrown the burden of proof wrongly upon the 
plaintiff in saying that it is for the plaintiff to 
prove his case asin an ordinary action for 
ejectment. This partof the case is divided 
into 8 sub-heads. The firat sub-head is that 
under section 106 of the Evidence Act it 
was for the defendants to show that the 
land in suit was theirs and that by reason of 
the special knowledge which the defendants 
possessed, the case is taken ont of the 
ordinary rule which throws the burden of 


` peculiar case, if 


proof upon the plaintif, and reliance is placed 
upon the case of Nubo Kishen Mookerjee v. 
Promothonath Ghose (1). Now can it be said 
that there was any fact in connection with 
the dispute which was specially within the 
knowledge of the defendants P Ordinarily 
every defendant who has a good title to 
land has special knowledge with regard to 
his title, but in order to apply section 
106 the knowledge must be in the nature 
of something peculiar and so far as I 
gee there was nothing in the knowledge 
of the defendant Municipality with regard 
to the land in suit which was peculiar. 
It is ‘said that a Corporation in this matter 
stands on a different footing to individuals 
but I am unable, so far as the 
rule of burden of proof goes, to make 
any difference between Corporations and 
individuals, and on principle I sea no reason 
for making any such difference; but then 
it is said that thera is evidence to show 
that the defendants madè a survey of 
the land in uit in or about 1995 and 
that the facts disclosed by that survey 
were matters specially within the know- 
ledge of the. defendants. In my opinion 
that would not be sufficient to bring the 
defendants under the operation of section, 
106. The case of Nubo Kishen Mookerjee v, 
Promothonath Ghose (1) was altogether a 
which the defendant 
claimed certain land as his lakheraj against 
the zamindar and the Court threw the onus 
upon him, because it was shown thatfor a 
long number of years preceding his claim 
he was in possession of the land as patnidar 
and was in a special situation in the 
peculiar facts of. that case which would 
justify the throwing of the burden upon 
him. But that case is different to the 
present case and the principle of section 
106, which is always a difficult principle 
to apply, has no application here, 

The second sub-head of this part of the 
learned Vakil’s contention is that at any rate 
section 114 of the Evidence Act applies 
and that it was the duty of the defend- 
ants to produce a certain survey map and as 
they did not produce it, it must be. presumed 
that they had no title to the land in suit. 
Now itis not suggested, and there is no 
evidence to show, that there is any general 
map showing all the lands of the Muni- 

(1) 5 W. R. 148, 
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cipality. All that appears is that there 
was a map prepared for the purposes of 
the dispute of 1905. That was an item 
of evidence in the possession of the defend- 
ants and it was open to the plaintiff to 
call for it. He does not appear to have 
done 30, and he cannot now say that by 
reason of section 114 the defendants must 
be presumed to have suppressed the map 
because they have no title, In my opinion 
no such presumption arises. 

The third sub-head under this branch 
is that the onus does not lie upon the 
plaintiff because this is a case which comes 
within the principle of Lukht Narain Jagadeb 
v. Jodu Nath Deo (2), but that again was a 
very special case of a. dispute between two 
rival zemindars about a large tract of land 
where the boundary ran between waste lands, 
which had not been subject to definite posses- 
sion and in respect of which no satisfac- 
tory evidence was obtainable. Now the 
‘land inthe present suit is avery small 
part ia the heart of the Municipality, 
which, according to the evidence, was under 
cultivation of, or capable of cultivation of 
paddy. There is no analogy between the 
waste land involved in Lukhi Naranz’s case (2) 
and that of the present suit. It was, as 
the learned Judicial Commissioner observes, 
perfectly competent to the plaintiff to pro- 
duce evidence both of his time and the 
time of his predecessor to show up to what 
extent definite acts of possession had been 
committed in respect of the land. The prin- 
ciple, therefore, which puts the plaintiff and 
the defendant in the position of counter- 
claimants does notat all apply to the present 
case. This disposes of the question of the 
burden of proof. In my opinion the learned 
Judicial Commissioner, although he has not 
gone into the different sections applicable 
to the case, is right when he says. that 
the burden of proof.is upon the plaintiff. 

The neat branch of the learned Vakil’s 
argument is that there has been a wrong 
admission of evidence. Tt is suggested 
that the learned Judicial Commissioner has 
wrongly admitted into evidence the opinions 
of Babu Radha Govind and Rai Saroda 
Charan, former Vice-Chairman of the Muni- 
sipality, to the effect that the land belongs 
to the Municipality. Now if the Judicial 


(2) 21 0. 504; 211. A, 89; 6 Sar. P. C.J. 408; 10 
Ind. Dec. (N. s.) 966. 


Commissioner had proceeded upon the mere 
opinions of these two gentlemen, no doubt 
those opinions would have been admis- 
sions within the meaning of the Evidence 
Act and, being admissions made by the de- 
fendants, would have been inadmissible in 
support of the case of the defendants. But - 
on a careful perusal of the learned Judicial 
Commissioner’s judgment together with the 
actual depositions of these two gentlemen, 
it is clear that the learned Judicial Com- 
missioner has proceeded not upon the mere 
opinions of these two gentlemen but has 
adopted and accepted’ the inference drawn 
by these gentlémen from the observations 
made by them as to the condition of the 
land. That was a perfectly legitimate course 
for the learned Judicial Commissioner and I 
cannot see that be- has proceeded upon the 
mere admissions of a party. The objection, 
therefore, under section 21 of the Indian 
Evidence Act does not apply. From the 
evidence of these gentlemen taken with cer- 
tain other facts the learned Judicial Com- 
missioner draws the inference that the road- 
side slope of the defendants’ road extended 
to within I} feet of the plaintiff’s wall. That 
is a finding of facts which, not being vitiat- 
ed by any error of law, is final. The judg: 
ment of the learned Judicial Commissioner 
may not be satisfactory from all points of 
view, but I cannot say that in arriving 
at his finding of fact he has been guilty 
of any error of law which wonld entitle me 
to interfere in second appeal. 
Appeal dismissed, 





BOMBAY HIGH COURT, 
ORIGINAL IVIL JURISDICTION APPEAL No, 57 
b or 1915. i 

March 23, 1916. 

Present:— Sir Basil Soott, Kr., Chief Justice, 

and Mr. Justice Heaton. 

RUTTONSEY ROWJI AND OTHERS— 
PLAINTIFFS——APPELLANTS 
versus 

Tar BOMBAY UNITED SPINNING awp 
MANUFACTURING Co., Lrp.—Derenpants 


— RESPONDENTS, 

Contract Act (IX of 1872), 58.1, 118-—-Contract for sale 
of goods — Variation in contract—Goods not according to 
sample—Recission for breach—Mercantile custom, plea 
of, in variation of contract, whether sustainable — 
Evidencs Act (I of 1872), s. 92 proviso 5—Arbitration, 
reference to, scope of —Right of arbitrators to rely on 
custom—Award decreeing allowance on reduction, 
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egality of—‘Delivery, physical and constructive Civil 
Procedure Code (Act V of 1908), Sch, LI. 

In a suit to recover goods contracted to be sold, a 
mercantile custom contradicting the written contract, 
which will have the effect of entitling the vendor to 
require the purchaser to accept that which was not in 
accordance with the description stipulated for, 
cannot be pleaded. [p. 274, col. 2.] 2 

North Western Rubber Company, and Huttenbach 
and Qo., In re, (19038) 2 K. B. 907 at p. 922; 78 L. J. 
K, B. 61, followed. | 

Walkers, Wanser § Hamm and Shaw Son 5: Co., 
. In re, (1904) 2 K. B. 152; 73 L. J. K. B. 325; $0 L. 
T. 454; 53 W. R. 79; 9 Com, Cas, 174; 20 T. L. R. 
274, not followed. 

Evidence as to custom is, however, admissible pro- 
vided it is not repuguant to the written ‘contract or 
inconsistent with its expressed terms. |p. 274, col. 1.] 

It is permissible for arbitrators, who are experts in 
the trade in which the question referred to them has 
arisen, to act upon their own knowledge of the usages 
of that trade, and, if it is within the scope of their 
reference, to award that the buyer should take the 
goods found not to be according to sample with a 
reduction of price. [p. 275, col. 1.] 

Produce Brokers Company Limited v. Olympia Oil 
and Cake Company, (19167 85 L. J. K. B. 160, referred 
to. 

Whero, under the terms of a contract for sale of 
goods, the buyer is to clear the goods on receipt of a 
delivery order by the seller, the vendor ceases: to bo 
liable after the transmission of the said delivery order 
and is entitled to interest and godown vent from that 
dato. ‘When the seller in possession holds the goods 
on account of the buyer, thishas the same éfloct as 
physical delivery. [p. 275, col. 2.] 

Per Heaton, J.—Variation from the written contract 
is inevitable where a cpstom has to be relied on. 
But variation need not be contradiction or 
repugnance. [p. 277, col. 1] 

Messrs. Sttalvad and Desai, for the Appel- 
lants, 

Mr. Kanga (with him Mr. Strangman), for 
the Respondents. 

JUDGMENT. : 

Scorr, C. J—This is an appeal from the 
judgment of Mr. Justice Macleod in a 
suit filed by the plaintiffs, in which they 
claimed delivery of 113 bales of piece 
goods and tendered Rs. 7,236 as the price 
thereof. The defendants counter-claimed 
a sumof Rs. 20,000 which, they contended, 
was due to them by the plaintiffs in respect 
of goods not taken delivery of. Judgment 
was given for the defendants upon _their 
counter-claim, 

The defendants entered into various con- 
tracts, seven in number, in September and 
October 1913, for the sale and delivery of 
piece goods of certain specified descriptions. 
The contracts will be referred to under the 
letters A to G. 


Contract A was for 251 bales of which 


the plaintiffs took delivery of some, while the 
contract was cancelled as regards others and 
84 bales remained the subject of dispute. : 

Contracts B, C and D covered 65S bales of 
which 159 were taken delivery of by tbe 
plaintiffs who refused to take delivery of the 
rest, onthe ground that the defendants had 
broken: a condition not to give deliyery of 
similar goods to other dealers during the 
period fixed for delivery under the said 
contracts, 

- Contracts E, F and G covered 305 bales of 
which 150 were taken delivery of by the 
plaintiffs, while as to42 the contract was 
cancelled ‘and the plaintiffs demanded the. 
balance of 113 on payment of the contract 
prise Rs. 7,236. 

The result, therefore, was that the plaint- 
iffs claimed to eliminate from -consideration 
the 84 bales under contract A and 4¥9 bales 
under contracts B, Cand D. The defendants’ 
counter-claim is for payment ofthe bales 
which the plaintiffs claim to eliminate from 
consideration. 


Dealing fir.t with the disputed bales 
under contract A, by a contract, dated 
the Ist of October 1913, the- plaintiff 


stipulated that as regards the goods to be 
delivered the quality and width was to be 
given according to the ‘Textiles’ goods Nos, 
2934, 999, “9,999 and 99,999 and reinforced 
the Stipulation in his signature by repeating 
that 251 bales according to the ‘Textiles’ 
goods were to be taken.’ The price of the 
goods was fixed at Rs. 5-10-0 a piece, each . 
bale ‘containing 60 pieces. The agreement 
as to price and quantity was confirmed by 
the defendants’ secretary in a document of 
the same date. The contract signed by the 
plaintiffs was in 4 printed form containing 
nine numbered clauses, which appear in all 
the contracts the subject of this suit. For 
the ‘purpose of the dispute regarding the 84 
bales: under contract A, it is sufficient to 
set out the 8th and 9th clauses:— 

“S, If we have any objection as to finish, 
quality, width, number, stamp and heading, 
we agree to refer the same to the arbitra- 
tion of two members of the Bombay Mill 
Owners’ Association. Oat of them- one 
member shall be of our selection and one 
momber shail be of your selection. Should 
the arbitrators be not unanimons then they 
are to appoint an umpire and both the 
parties are to agree to the umpire’s award, 


Poa 


. Yol, XXXVII] 


INDIAN OASES. 


273 


RUTTONSEY ROWJI V, BOMBAY UNITED SPINNING AND MANUFACTURING CO., LTD. 


“9, As tothe objection mentioned in the 
said clause 8, we are bound to make the 
“same known in writing within eight days 
after the goods are tendered and should we 
fail to do so, then we agree that our objec- 
tion shall not at all prevail and we are 
bound to take delivery-of the said goods.” 

After delivery of some of the goods had 
been taken under this contract, disputes 
arose, as the plaintiffs contended that the 
goods were not according to the contract. 
Upon this dispute a reference to arbitration 
took place under clause 8 of the contract. 
The defendants appointed Mr. Langley 
and the plaintiffs appointed Mr. Lalji 
Naranji as their respective arbitrators. 
The reference was made on the 8th of 
July 1914 in a letter addressed to the 
arbitrators by the plaintiffs’ solicitors 
(Exhibit M), after a copy of it had been 
submitted to the defendants’ attorneys on 
the 20th of June. The reference is in these 
terms:— ` 

“Clause 8 of the contract provided for 
reference to arbitration of two members of 
the Bombay Mill Owners’ Association if a 
difference arose between the parties. A 
difference has arisen between the parties 
under the. above clause, as to whether the 
goods tendered are in accordance with the 
contract, and you gentlemen have been 
appointed arbitrators to decide the question. 
We understand you intend to make an 
appointment as to the time when you would go 
to survey.” 

The arbitrators were then requested to give 
timely intimation of the time of survey, as it 
was necessary for the parties to be present. 

On the lst of June the arbitrators 
published their award, which states that they 
met to settle the dispute between the 
defendants and the plaintiffs regarding a 
contract which stipulated that the goods 
were to be of the “same quality as the 
goods of the Textile Mill Nos. 2994, 999, 
9,999 and 99,999. That pieces of the 
Textile Mill manufacture were produced and 
inspected by both parties as a basis for arbi- 
tration and that in comparing them with 
pieces from the bales delivered by the defend- 
ants there was found to be a difference in 
finish, quality, width, and,in some cases, of 
design and colour. ‘The arbitrators then 
proveeded to state that their award was that 
the buyer was entitled to an allowance of 


18 


4-annas per piece on 84 bales only and must 
take delivery as per terms of contract with 
this allowance. And they stated that in 
their opinion these 84 bales should be free 
of interest to the buyer up to the 3lst of 
July and should be debited on that date. 

Four days later the defendants’ solicitors 
wrote to the arbitrators stating as follows: — 

“With reference to your survey report of 
the 8lst of July last regarding the dispute 
between our client and Mr. Ruttonsey Rowji, 
we are instructed to state that you were only 
requested to report on the quality, finish, 
ete, of the 84 bales in question. You had 
no right to state in the above report that, 
in your opinion, the said 84. bales should 
be ‘free of interest to the buyer uptil the 
8lst of July and should be debited on 
that date. Our clients, therefore, do not 
bind themselves to accept the above state- 
ment,” 

The defendants were not the only objec- 
tors to the award; for, on the 10th of 
August, the plaintiffs’ solicitors addressed 
those of the defendants referring to the 
arbitration and the award as follows: — 

“We must state at once that our olient 
has been advised that the direction in the 
award that our client should take the 
goods at the allowance specified is outside 
the scope of the reference. Our client is 
not bound to take the goods on an 
allowance and declines to do so.” 


With regard to these two letters, it is to 
be noted that the defendants merely stated 
that they did not bind themselves to 
accept the statement about interest and 
that the plaintiffs’ refusal to be bound to 
take the goods on an allowance was not 
communicated until five days or more 
after the declaration of the European war.} 


The question is whether the plaintiffs 
are bound to take the 84 bales at an 
allowance reducing the contract price. There 
is no such provision in the contract and, so 
far as there is any indication as to the result 
of a successful objection regarding the 
quality, etc., of the goods tendered, clause 9 
impliedly indicates that the plaintiffs would 
not be bound to take delivery. The defendants’ 
cass, however, does not rest upon the terms 
of the contract. A day before the hearing 
commenced in the lower Court, the defendants’ 
solicitors gave notice that at the hearing of 
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the suit they would, if necessary, rely on a 
custom of trade in Bombay, applicable to the 
sale of goods to be manufactured of the 
quality and description referred to in the 
contracts in this suit, thata buyer has not 
a right to reject merely for difference in 
width, ete., provided that the difference is 
“not unreasonable and is a matter that can 
reasonably be met by an allowance in the 
price. 

At the hearing an issue was raised regard- 
ing the alleged custom. It was objected to 
by the plaintiffs, but was allowed by the 
learned Judge subject to amendment of the 
written statement by thedefendants. There- 
after, at the trial, evidence was given of the 
alleged custom. 

It is not contended that such evidence was 
inadmiasible provided the custom proved did 
not annex an incident to the contract repug- 
nant to, or inconsistent witk, the expressed 
‘terms ; see section 92 of the Indian Evidence 
Ast, proviso 5, = 


The defendants rely upon the custom 
alleged to avoid the ordinary consequences of 
-a breach of contragt for sale of goods accord- 
ing to sample, resulting from the provisions 
of section 118 of the Indian Contract Act. 
They contend that such a custom modifying 
the consequences resulting-from the applica- 
tion of section 118 would not, within the 
, meaning of section 1 of the Iadian Contract 
“Act, be “ineansistent with the provisions of 
the Act.’ Nor do the plaintiffs, as I under- 


stood the argument, contend that the custom ' 


would be inconsistent with the provisions of 
the Act. They ivsist, however, that it would 
be inconsistent with the provisions of the 
contract. The learned Judge held that the 
evidence conclusively proved that in, the 
country piece goods trade, where a contract 13 
made for unascertained goods either according 
to a particular sample provided by the buyer 
or according to a stock number of the manufac- 
turer and the contract contains an arbitration 
clause under which all disputes are to be 
referred to arbitration, the arbitrators proceed 
on the footing that under the reference they 
are to survey the goods and either award that 
the goods may be rejected or must be taken 
with or without an allowance. This is not 
a custom regulating the rights of parties 
under the contract so as te be inconsistent 
with its express terms, but rather a customary 


incident annexed to the powers of arbitra- 
tors on their appointment under céntracts 
of this description. 

It appears to me that such a custom, as is 
alleged in the amended written statement, 
would be inconsistent with the stipulation 
in the contract that a certain quality of 
goods should be delivered in return for 
payment of a certain fixed price. The same 
question has, in England, given rise to differ- 
ences of judicial opinion. In Walkers, Winser 
§& Hamm «and Shaw Son & Oo. Inre (1) 
it was argued that the introduction of a 
price is merely to set up a standard of value, 
thatis,the value of goods corresponding 
to the sample, and there may be a con- 
sistent custom providing for the variation 
in price upon a variation in quality, 
and Mr. Justice Channel held that if the 


‘ custom went to the length of saying that 


there should be no remedy for any variation 
in quality, it would be nnreasonable but 
being simply a custom that the buyer’ takes 
the goods with a variation in price and “with 
the limitation imposed by the words “unless 
the same is excessive or unreasonable,” ib 
would not be inconsistent with the written 
contract. On the other hand, Lord Justice 
Moulton in North Western Rubber Company, 
and Huttenbach and Co, In re (2) 
expressed the opinion that such a custom 


‘contradicted the written contract relieving 


the vendor from his obligation and entitling 
him to require the purchaser to accept that 
which was not in accordance with the descrip- 
tion. 

It does not appear to me that the question 
whether such a custom, as is alleged, would 
be inconsistent with the written contract is 
affected in any way by the judgments of thé 
House of Lords in the recent case of Produce 
Brokers Oompany, Limited v. Olympia Oil and 
Cake Oo. (8). 

I agree with the learned Trial Judge in 
preferring the reasoning of Lord Justice 
Moulton to that of Mr. Justice Channel. 

This conclusion, however, by no meaus 
disposes of the question regarding the &4 
bales. The arbitrator Langley has deposed 


(1) (1904) 2K. B. 152; 73 L. J. K. B, 825; 90 L. T. 
454: 53 W. R. 79: 9 Com. Cas. 174; 20 T. L „È 274, 
(2) (1998) 2 K. B. 907 at p. 922; 78 L. J. K. B. 51, 


(3) (1916) 85 L. J. K. B. 160. 


‘Vol. XX XVII] 


INDIAN OASES. 


"295 


RUTTONSEY ROWJI V. BOMBAY UNITED SPINNING AND MANUFACTURING CO., LTD, 


that he and his co-arbitratcr made their 
award «pon the footing that a custom did 
exist that the buyer of local piece 
goods must send the goods to be 
surveyed and is only entitled to rejeat if 
the surveyor decides the goods are so 
much off the sample that they are not 
saleable as of the quality ordered. If there 
is a difference which does not amount to this, 
he is bound to take it on an allowance. 
Langley and his co-arbitrator. understood 
they were to proceed with the reference 
in the usual way. and did so, awarding 
an allowance of 4annas per piece. Lalji 
Naranji’s evidence in examination-in-chief 
is to the same effect. The cross-examina- 
tion was not directed to the practice before 
arbitrators but rather to the custom set 
up in the written statement. 

- It is permissible for arbitrators, who are 
experts in the trade in which the question 


referred to them has arisen, to a3t upon’ 


their own knowledge of 
that trade: seé the judgment of Lord 
Loreburn in the case of Produce Brokers 
Company Limited v. Olympia Oil and Cake 
Company (3). 


It is, however, contended for the plaint- 


the usages of 


iffs that ‘the practice of arbitrators ia 
fixing allowances, even if sanctioned by 
custom, is irrelevant in the -present case 
owing: to the- restricted terms: of- the 
reference of the 8th of July; It is contend- 
ed that the arbitrators had. no authority 


to decide any question but that stated in the 
reference, namely, whether the guods tender- 
ed were in accordance with the contract. 
This contention receives support not only 
from the defendants’ solicitors’ letter of 
the 8rd of August and the post bellum 
repudiation by the plaintiffs’ solisitors but 
also from the decision of the Court of 
Appeal in England in Re Arbitration 
between Green & Co. § Balfour, Williamson, 
& Oo. (4), in which it was held that 
under a very similar reference the arbitrators 
had: no jurisdiction to award that the 
buyer should take goods found to be not 


up to the sample with a reduction of 
price. It is apparent, however, from the 
judgments delivered in that case that 


evidence would be admissible to show 


(4) (1890) 63 L, T, 325, 


that the arbitrators had in fact been asked 
to decide something more. 

In the arbitration under contract A the 
facts are that at the survey the plaintiffs 
asked Lalji Naranji, who was his nominee, 
to award an allowance in the hearing of 
Lukhmidas Vussonji, the defendants’ sales- 
man, who represented them at the survey. 
No objection to: such a course. was taken 
by lLukhmidas nor have the defendants 
ever objected to the allowance made by 
the arbitrators. In this respect, therefore, 
they must be taken to have ratified the 
conduct of their representative in not 
objecting to the request of Raoji that 
an allowance should be made, Under these 
circumstances, I see no reason to differ 
from the conclusion arrived at by the 
learned Judge that it cannot be said that 
the question of the allowance was not 
properly referred to the arbitrators. 

In this view of the case, the question 
whether the custom alleged would be 
inconsistent with the written contract 
standing alone, is not the crucial question, 
The plaintiffs are bound by the award 
made in pursuance of their request and 
not objected to by their opponents. 

I may observe that there appears to me 
to be no foundation for the defendants’ con- 
tention that the scope of the reference 
was not the subject of consideration in 
the Trial Court, It is, 1 think, perfectly 
clear that the learned Judge was dealing 
with this point in the passage in which 
he discusses the conduct of the plaintiffs 
at the time of the survey. It is equally 
clear that the same point has been urged 
on behalf of the plaintiffs in clause 10 of 
the memorandum of appeal. 

For the reasons stated above, I am of 
opinion that the decision of the learned 
Judge regarding the 84 bales under contract 
A should be affirmed. 

The remaining point is whether the de- 
fendants have broken the contracts B, © 
and D of September 1913, in which they 
agreed as follows:— 

“We are to give delivery of the goods 
which may have been sold before this 
contract but we are not to give delivery 
of the same during your period.” 

Prior to these contracts the defendants 
had entered into contracts on similar prints 
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ed forms with two other dealers for 
delivery of similar goods over certain 
periods, which were running in September 
1918 bnt would expire before the periods 
for delivery of the plaintiffs’ goods under 
contracts B, O and D would commence. 

The common features of all the contracts 
material for the present point are clauses 
l, 3, 4, 5, 6 and 7 in Exhibit O-I:--. 

ʻi. We have purchased the said goods 
under manufacture and we bind ourselves 
to take delivery of all the goods appertain- 
ing to this contract or a part thereof as 
you may give delivery.” 

“3. Should we fail to clear the goods 
within twenty-four hours of their being 
ready for delivery, then the goods sball 
remain at our risk and we are responsible 
for all kinds of damages. 

“4, Your giving notice of the goods being 
ready is tantamount to your tendering the 
same. On the notice being posted to our 
address the same would be considered to 
have reached us, 

“5, When you tender the goods we are 
bound ta pay for and clear the same. 

“6. If we do not clear the goods, then 
we are to pay interest at the rate of 9 
per. cent, from the Jate on which the same 
should have been cleared. So also we 
bind ourselves to pay godown rent, insur- 
ance (charges) and whatever other expenses 
may be incurred. 


“7, Should we fail to clear the goods 
in time, then you may sel] the same at 
any time you like either by public auction 
or by private sale in cne lot or in pieces 
at our risk and cost: and as to whatever loss 
you may suffer thereby we are to pay the 
same without (raising) any objection and 
as to whatever profit may be made we 
shall have no manner of right thereon.” 

In practice the defendants about once 
each month wonld send the buyer a 
delivery order in respect of such of the 
contract goods as were ready for delivery in 
the Company’s godown and the buyer would 
an acknowledgment of delivery of 


sign 

s2 many bales and the goods would be 
debited to him by the defendants. If his 
obligation to clear the goods within 


twenty-four hours under clause 3 was not 
discharged, interest would begin to run 
as well as godown rent forthe storage in 


the defendants’ godown and insurance, 
other charges under clause 6 to be fellowed 
on failure to clear and pay for the 
goods within a reasonable time by sale 
by the defendants at the buyer’s risk 
and cost. Under clause 9 of the contract 
cbjections to the gouds would not prevail 
if not made within eight days and the 
bayer would be bound to take delivery 
notwithstanding his objections. 

The defendants contend that the debit- 
ing of goods to the buyer. and sending 
him a delivery order for signature marks 
the period of delivery, for within twenty- 
four hours the defendants would hold 
uncleared goods as warehousemen and 
bailees for the buyers. 

In my opinion this contention is correct. 
‘Delivery’ within the meaning of theadded 
clause relates to some act to be done 
by the sellers, but their obligations ceased 
with the debiting of the goods and their 


transference from the defendants’ mills 
to their godown. Thereupon eoustructive 
delivery took place: “It is a change of 


possession without any change of actual 
custody...A seller in possession may assent 
to hold the thing sold on account of the 
buyer. When he begins so to hold it, 
this has the same effect as a physical 
delivery to the buyer or his servant, and 
is an actual receipt by the buyer:? see 
Pollock and Wright on Possession, page 
72. Holmes, iu the Common Law, page 
233, remarks that— 

` “Where goods remain in the custody 
of a vendor, appropriation to the contract 
and acceptance have been confounded with 
delivery. Our law has adopted the Roman 
doctrine, that there may bə a delivary, 
that is, a change of possession, by a change 
in the character in which the vendor holds, 
but has not always imitated the caution of 
the civilians with regard to what amounts to 
such a change.” 

Here, in my opinion, the provisions of 
the contracts preclude the possibility of 
doubt as to the point of time when the change, 
occurs. It is not necessary to repeat the 
indications noted by the learned Trial 
Judge of the understanding of the parties in 
the matter, but we may add that the award 
itself affords an instance of the practical 
effect of clause 9 of the contrast. The 
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arbitrators, experts in the practice of the 
trade, ‘held that with regard to the bales 
debited on the 30th May and objected to 
on the 5th June interest should only run 
from the 3lst of July, the date of the 
award upon the objections. This would 
be the period of change of possession, if 
not of custody. 

The decree of the lower Court must 
be affirmed and the appeal dismissed with 
costs on the appellants. 

Heaton, J.—I agree that the appellants’ 
contention as to contract A fails and that 
Macleod, J.’s judgment in. this particular 
should be affirmed. But I am far from 
sure that it cannot be affirmed on the ground 
that there is not any contradiction or 
repugnance between the written contract 
and the contract as modified by the 
custom. Whenever a custom prevails, it 
necessarily leads to the establishing of 
a contract different in some particulars 
from the written contract, otherwise 
custom would be useless and would 
never be relied on. Variation from the 
written contract is, therefore, inevitable 
where a custom has to be relied on. But 
variation need not be contradiction or 
repugnance; in some cases it is, in some it is 
not. In this particular case I think it is not. 
I need not develop the point, as the 
judgment of Macleod, J., is supported on 
other grounds. 

As to the rest of the decision I agree, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
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June 6, 1916. 
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Mookerjee, Kr. 
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Mortgage, simple—Suit by simple mortgagee, nature 
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of—Adverse possession, litle by, effect of, as against 
mortgagor and mortgagee~Limitation Act (IX of 1908), 
s. 28 — Transfer of Property Act (IF of 1882), 8. 58. 


The enforcement -of a title by adverse possession 
as against a person who has executed a simple 
mortgage of the property will not extinguish the 
right of the mortgagee to sue for his debt and 
realise his security within the time allowed by law. 
[p. 279, col. 2; p. 282, col. 1.] 

Per Sanderson, C. J.—The term ‘adyerse possession’ 
implies that the person, against whom adverse 
possession is exercised, isa person who is entitled 
to demand possession at the moment the adverse 
possession begins. Ep. 279, col. 2.] 

Adverse possession affects the interest, and the 
interest only, which the person who was entitled to 
immediate possession had at that time, or, in other 
words, only the interest which the person having the 
right toimmediate possession has iu the property, 
when the adverse possession begins. [p. 279, col. 2.3 

Where after a simple mortgage the mortgaged 
property is taken possession of hy a third person, the 
Jatter takes possession only of what belonged to the 
mortgagor, viz., his equity of redemption, and, there- 
fore, holds it subject to the liability of its being 
sold for the satisfaction of the mortgage-debt. [p. 279, 
col. 2: p. 280, col 1.] 

Aimadar Mondul v. Makhan Lal Dey, 33 C. 1015; 
100, W. N. 904; Partiasarathi Naikan v. Lakshmana 
Naicken, 9 Ind Cas. 791; 35 M 231; 9 M. L. T. 399; 21 
Al. L. J. 466: (1911) 1 M. W. N. 201, followed, 

Prannath Roy Chowdry v. Rovkea Begum, TM. 1, 
A. 323; 4 W. R. 37; I Buth. P. C. J. 367; 1 Sar. P. C. J, 
692; 19 E. R. 331 (P. C.), distinguished, 

Per Mookerjee, J—~A simple mortgagee is not 
entitled under the Transfer of Property Act to take 
possession of the mortgaged premises, he holds the 
property as security for the loan while the mortgagor 
continues in possession thereof. [p. 281, col. 2.3 

Sri Raja Papamma Rao v. Sri Vira Paratapa, 281, 
A.3?; 19 M. 249; 6 M. L. J. 58; 7 Sar. P. C.J. 10; 6 
Ind. Dec. (x. s.} 879, referred to, 

A suit by a simple mortgagee for the sale of the 
mortgaged property is in no sense a suit for posses- 
sion of an interest in immovenble property. į p. 284, 
col. 2.) 

Vasudeva Mudatiar v. Srinivasa Pillai, 17 M. L. J. 
444: 11 C. W. N. 1005; 4 A. L., J. 625: 2 M. T, T. 338; 
9 Bom, L. R. 1104; 84 I. A. 187; 30 M. 426 (P. C.) 6 
C. L. J. 379, followed. 

The proper scope of a mortgage suit is to cut off 
ihe equity of redemption and to bar the rights of 
the mortgagor and of those claiming under him; 
the only proper parties to such a suit are the mort- 
gagor and the mortgagee and those who have 
acquired interest therein subsequent to the mort- 
gage. [p. 281, col. 1.) 

Jaggeswar Dutt v. Bhuban Mohan Mitra, 33 C. 425; 3 
C. L. J. 205, Bhaju Chowdhury v. Chuni Lal Marwa, 
5 C. L. J. 95; 11 0. W. N. 284, followed, | 

The question whether a third party has by adverse 
possession for the statutory period acquired a title 
paramount to both the mortgagor and the mortgageo 
should not be litigated in a mortgage suit, and any 
person claiming such a title in a mortgage suit 
should be discharged from the suit. [p, 281, cols, 1 & 


2.] 
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The dispossession of- the mortgagor, subsequent 
tothe execution.of a simple mortgage, though it 
may operate-by lapse of time under section 28 of 
the Limitation Act to extinguish the equity 
of redemption in favour of the’ “adverse possessor, 
does not affect the interest of the mortgagee, as he 
is not entitled to possession of the mortgaged pro- 
perty either under the Statute or under the contract. 
{p. 288, col. 1.] 

‘Aimadar Mondul v. Makhan Lal Dey, 33 C. 1016; 
10 C. W. N. 904, followed. 

Prannath Roy Chowdry v. Rookea Begum, 7 M. I. 
A. 323; 4 W. R. 87 (P. C.); 1 Suth. P. O. J. 367; 1 Sar. 
P. C. J. 692; 19 E. R. 3381 distinguished. 

Nallamuttu Pillai v, Betha Naicken, 28 M. 37; 9 M. 
L. J. 258; 8 Ind. Dec. (N. s.) 420, dissented from. 

Section 28 of the Limitation Act, which prescribes 
a rule for the extinguishment of right to property, 
is expressly limited to suits for possession. In res- 
pect of debts, the provisions of the Limitation Act 


merely bar the remedy but do mot extinguish the - 


right. Therefore, when a mortgagor in possession 
is dispossessed and does not institute a suit against 
the trespasser within twelve years of the dispossession, 
his equity of redemption, and prima facie nothing 
more, becomes vested in the adverse possessor. 
The dispossession of the morigagor in a simple mort- 


gage does not extinguish the title of the mortgagec. 


by lapse of time under section 28 of the Limitation 
Act. [p. 281, col. 2; p. 282, col, 1] ~ 

Adverse possession oper ates against the mortgagee 
only when the mortgagoo is entitled to possession 
and time runs against him from the date when he 
is entitled to enter upon the land, [p. 288, col. 2.] 


Appeal under the Letters Patent against 
the decree of Mr. Justice Fletcher, dated the 
8rd March 1915, reported as 28 Ind. Cas. 
917, in Appeal from Appellate Decree No. 
876 of 1913. 

FACTS.—The material facts appear from 
the judgment of Fletcher, J., reported as 23 
Ind. Cas. 917 and of the First Appellate Court. 

Babus Mohendra Nath Ray and Bepin 
Behary Ghose (Senior), for the Appellant. 

Babus Ram Chandra Majumdar and Sarat 
Kumar Mitra, for the Respondent. 


JUDGMENT. 

Sanpersox, ©. J.—This is an appeal by 
the plaintiff from the judgment of Mr. 
Justice Fletcher*, whereby he set aside the 
judgment and deeree of the Subordinate 
Judge of Burdwan. 

The action was brought to enforce a 
mortgage-bond, dated the 27th June 1897, 
executed in favour of the plaintiff by the 
original defendants Nos. 1 and 2. Under 
the bond the principal was to be paid by 
instalments and it was provided that the 
whole amount remaining unpaid should 
become „payable upon default in payment 
*§ee 28 Ind. Cas, 917— E. 





INDIAN CASES. n E 


‘2, and that these defendants and their 
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of any one of theinstalments with interest. 
at 2 per cent. per- mensem. One °of the 
instalments was not paid on 11th February. 
1893; there was, however, a payment of 
interest on 18th October 1892 and the suit 
was brought on the 22nd August 1905. 

The dispute in this case relates to cer- 
tain Jand which has been described as plot 
No. 1. lt appears that on 16th February 
1894, this plot of land was sold by the 
then owners, called Mullick, to the pre- 
decessor-in-title of defendants Nos. 1 and 
pre- 
decessors were in possession of the plot 
from that date until 1892. s 

On the 7th May 1875 the Mullicks, a 
though they had already sold the plot, 
purported to execute a mortgage of the said 
land in favour of defendant No. 3. 

On the 27th June 1887 the defendants 
No. 1 and 2 (as already stated) mortgaged 
the plot to the plaintiff. 


The defendant NS. 3 brought a ‘suit on 
his mortgage and on the 6th February 
1891 he obtained a: decree. On the 7th 
December 1891 at an auction, held in 
execution of the said decree, the defendant 
No. 3 purchased the said land and in 1892 
obtained possession thereof and from that 
time up to the institation of this suit, on 
22nd August 1905, he remained in posses- 
sion. . 
The defendant No. 3, having ‘been made’ 
a party to this suit, set up the defence that 
he had been in adverse possession of the 
said land for more than twelve years before 
the institution of this suit. 

The case having come up on appeal, 
two learned Judges of the High Gourt, in 
a judgment of 23rd March 1910, remanded 
it for the decision of this question as far as 
defendant No. 3 was concerned and whether 
the plaintiff was entitled to bring the said 
plot to sale as against defendant No. 3. 


The Court of first instance decided 
against the plaintiff. The’ Subordinate 
Judge, however, held that the plaintiff was 
not made a party to the mortgage suit 
brought by the defendant No. 3 and con- 
sequently she was not bound by it. 
Further, that if defendants Nos. 1 and 2, 
after executing the mortgage in favour of 
the plaintiff, bad entered into any com- 
promise with defendant No. 3 by which 
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they relinquished their right to the said 


plot (upon which he came to no definite 
conclusion as to the facts), the plaintiff 
could not be bound thereby, as she was 
no party to that proceeding; and finally 
that the possession of the defendant No. 
3 could not be held to be adverse to the 
plaintiff before the time when she could 
enforce the mortgage and, therefore, the 
learned Judge decided in favour of the 
plaintiff, 

“The learned Judge, Mr. Justice Fletcher, 
held that the possession of the defendant 
No. 3 was adverse to the plaintiff and con- 
sequently he reversed the judgment of the 
Subordinate Judge and decided in favour 
of defendant No. 3. 

The mortgage was a simple mortgage 
and it is to be noted that this suit was 
merely one for the realisation of the plaint- 
iff’s security; the plaintiff asked for a 
decree for the principal and interest due 
and a sale of the mortgaged property. 


It was held by the Subordinate Judge, 
when the case was first before the Ist Ap- 
pellate Court, in his judgment of 4th May 
1907 that the suit was not barred, for al- 
though there had been default in the pay- 
ment of an instalment in February 1893, 
there bad been a payment of interest on 
the 18th October 1893 and that consequently 
under section 20 of the Limitation Act a 
fresh period of limitation should be com- 
puted from the time when the interest 
was paid -and that the suit being institut- 
ed on 22nd August 1905 was, therefore, in 
time. 


This finding, so far as defendants Nos. 1 
and 2 were: concerned, was affirmed by 
the High Court on 23rd March 1910. 

The matter, therefore, in this appeal is 
between the plaintiff and defendant No. 3, 
for whom it was argued that the posses- 
sion of defendant No. 3 was adverse to 
the mortgagors, defendants Nos. 1 and 2, 
and it must, therefore, be taken as adverse 
to the plaintiff, the mortgagee, and no 
decree for sale of the property should be 
made, 

It was argued on behalf of the re- 
spondent (defendant No. 3) that this ques- 
tion between plaintiff and defendant No. 3 
must be treated as if it were a claim by 
the plaintiff fop possession of immoyeable 
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property against defendant: No. 3, and 
that Article 144 of the Limitation Act 
was applicable, that defendant’s possession 
became adverse to the plaintiff in 1892, 
and as the suit was not brought until 
22nd August 1905, the plaintiffs claim 
against defendant No. 3 is barred. Assuming 
that this Article is applicable to this suit, 
the question remains, when did the posses- 
sion of defendant No. 3 become adverse 
to the plaintiff? 

In my judgment the term “adverse pos- 
session” implies that the person, against 
whom adverse possession is exerciséd, is a 
person who is entitled to demand posses- 


sion at the moment adverse possession 
begins. 

The mortgage in this case being a 
simple mortgage, the mortgagee was not 
entitled to demand possession of the 
property at the time the defendant No. 


3 went into possession in 1892, and indeed 
the plaintiff has never yet become so entitled. 
Consequently in my judgment Article 144, 
even if applicable, will not avail the 
defendant No. 8 to dispute the plaintiff’s 
claim, 


In my judgment the principle upon 
which this matter should be decided is 
that adverse possession affects the interest, 
and the interest only, which the person 
who was entitled to immediate possession 
had at thit time, or, in other words, only 
the interest which the person, having the 
right to immediate possession, has in the 
property, when: the adverse possession 
begins, can be affected by such adverse 
possession. 


In this case the mortgage in favour of 
the plaintiff was created before the de- 
fendant No. 3 purchased the property at 
auction and obtained possession thereof in 
1892. The position of the plaintiff, the 
mortgagee, then was that he had an in- 
terest in the property with a right to 
bring it to sale for the realisation of the 
mortgage-debt, bat with no right to take 
possession of the property. When, there- 
fore, the defendant took possession of the 
property after the mortgage to the plaintiff, 
he took possession only of what belonged 
to the mortgagor, «viz, his equity of 
redemption, and in my judgment held it.’ 
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subject to the liability of its being sold 
for the satisfaction of the mortgage debt. 

This conclusion is in accordance with the 
decision of this Court in Aimadar Mondul 
y. Makhan Lal Dey (1) and the judgment 
of the Madras High Court in Parthasarathi 
Natkan v, Lakshmana Naicken (2). 


This last mentioned case, though reported 
in 85 Mad. was later in date than Rama- 
saami Chettt v. Ponna Padayacht (3), which 
was one of the cases relied on by the learned 
Judge and which has now been overruled by a 
Full Bench in Veyapurz v. Sonamma Boi 
Ammani (4). 


Karan Singh v. Bakar Ali Khan (5), which 
was considered by the learned Chief 
Justice in Aimadar Mondul v. Makhan Lal 
Dey (1), in my judgment, is not inconsistent 
therewith or with the principle above stated: 
. for, in that case, if the defendant’s conten- 
tion had been maintained ard he had been 
allowed to tack on to his own possession 
the possession cf the Collector, and treat 
that as possession on his own behalf and 
adverse, then his possession would have 
begun before the mortgage, and in such 
case the operation of the adverse posses- 
sion would not have been affected by the 
subsequent grant of the mortgage security. 

It was necessary, therefore, for the Privy 
Council to consider the question of tack- 
ing, and their Lordships did not decide 
that the possession of the defendant standing 
by itself should be considered adverse to 
the plaintiff. 

Nor do I think that the decision in the 
case of Prannath Roy Chowdry v. Rookea 
Begum (6), another of the cases relied on 
for the respondent, covers the case now 
under consideration. For these reasons 
the appeal, in my judgment, should be 
allowed with the costs of both hearings 
in the High Conrt, the judgment of the 
learned Judge of the High Court should 


(1) 88 O. 1015; 10 C. W. N. S04. 

(2) 9 Ind. Cas. 791; 35 M. 231: 9 M. L. 7.399, 21 
M. L. J. 466; (1911) I M, W. N. 201, 

(3) 9 Ind. Cas. 28:26 M. 97; 9 M. L.T. 264; 21 
M L. J. 397; (1911) 1 M. W N. 209. 

(4) 31 Ind. Cas. 432: 29M L J. 643;2 L. W. 
1080; (1915) M. W. N. 927; 18 M. L. T. 436. 

(E) 5 A. I; 9 T. A. 99; 4 Sar. P. C. J. 182; 2 Ind. Dec. 
(x. 8.) 1044. . 

(6) T M. I. A. 823; 4 W. B.37 (P.C.) 1 Suth. P, C. 
J. 867; 1 Sar. P. C. J. 692; 19 BR. 331, 
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be set aside and the decree of the learned 
Subordinate Judge should be restoree . 


MOOKERJER, J.—I am of opinion that the 
judgment of Mr. Justice Fletcher cannot 
be supported. : 


The plaintiff seeks to enforce a mort- 
gage security granted to her by the first 
defendant on the 27th June 1887. The 
mortgage provided that, on default of pay- 
ment of specified instalments, the entire 
mortgage money would become repayable 
with interest. As the result of such 
default, the mortgage money became re- 
coverable on the llth February 1893. 
Thereafter interest was paid by the mort- 
gagors on the lth October 1893. The 
present suit was instituted on the 22nd 
August 1905. The claim was resisted by 
the third defendant, who had been joined 
as a party, because the plaintiff found him 
in possession cf one of the properties com- 
prised in the mortgage security. His con- 
tention in substance was that the mort- 
gage had ceased to be operative upon the 
property in his hands. The Trial Ccurt 
decreed the claim in full, and this decisicn 
was affirmed by the Subordinate Judge on 
appeal, On a second appeal to this Court, 
the suit was remanded to the Court of 
First Instance for re-tria]. That Ccurt dis- 
missed the suit in respect of the property 
held by tbe third defendant. This decisicn 
was reversed by the Subordinate Judge on 
appeal. Mr. Justice Fletcher next set aside 
the decision of the Subordinate Judge ard 
restored the decree of the Primary Court. 


The plaintiff has preferred this appeal 
against tke judgment of Mr. Justice 
Fletcher under clause 15 of the Letters 


Patent, and the question for determination 
is wketLer what has been called the first 
properly claimed by the third defendant 
is Hable for the satisfaction of the mort- 
gage debt, The-circumstances under which 
ilat deferdant claims title to the properiy 
may le briefly narrated. The property 
belerged originally to a family cf Mollicks 
who sold it to the Chaudhuris (the mort- 
gegcrs cf the plaintiff) on the 16th February 
1874. Notwithstanding this ` rale, the 
Mullichs mortgaged the property to the 
Senaitas (mow represented by the third 
deferdant) on the 7th May 1875. The 
Samantas sped in 1890 to enforce their 
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security, obtained a decree for sale on the 
6th Pebroary 1891, and, in due course, 
purchased the mortgaged property in exe- 
cution on the 7th December 1891. In 
1892 the third defendant as purchaser 
obtained delivery through Court, and dis- 
possessed the first two defendants (the 
Cbhaudhuris) who had meanwhile, on the 
27th June 1887, granted the simple mort- 
gage in suit. The case for the third de- 
fendant is that his adverse possession of 
the property from 1892 had by 1904 ex- 
tinguished the title of all persons interested 
therein, whether as mortgagor or as mort- 
gagee, and. that, consequently at the date 
of the institution of the present -suit on 
the 22nd August 1905, there was no sub- 
sisting charge onthe property in his hands. 
Mr. Justice Fletcher has given effect to 
this contention, 

It is desirable to observe at the outset 
that the defence raised by the third de- 
fendant is not a question of the rule of 
limitation applicable to the suit. The suit 
is obviously in time under Article 132 of 
the Indian Limitation Act, read with section 
20; it is a suit to enforce payment of 
money charged upon immoveable property ard 
it has been instituted within twelve years 
from the date when interest was paid on 
the sum due. The question raised is in 
essence one of title; the substance of the 
defence is that the third defendant has 
by adverse possession for the statutory 
period acquired a title paramount to that 
cf both the mortgugor and mortgagee. 
On principle such a question should not 
have been litigated in a mortgage suit. The 
proper scope of a morgtage suit is to cut off 
the equity of redemption and to bar the 
rights of the mortgagor and of those claim- 
ing under him; the only proper persons 
to such a suit are the mortgagor and the 
mortgagee and those who have acquired in- 
terest under them subsequent to the mortgage 
[Jaggeswar Dutt v. Bhuban Mohan Mitra ‘7) 
and Bhaju Chowdhury v. Chuni Lal Marwari 
(8) ]. Consequently, the third defendant should 
have been discharged from this suit, 
when he claimed a title adverse to 
that of both the mortgagor and the 
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mortgagee, The parties, however, have 
deliberately adopted a different course, and 
the question in controversy has been 
raised and decided; both parties have in this 
Court expressed a desire that the matter in 
difference should be settled in this litigation, 
which has now lasted for over ten years. In 
these circumstances and in view of the 
qualifications to the general rule explained in 
the judgment in Bhaju Chowdhuryv. Ohunt Lal 
Marwari (8), it is competent to this Court to 
determine, whether the third defendant holds 
the property free of the mortgage, in other 
words, whether the right of the mortgagee 
to appropriate the property to the satisfaction 
of his debt no longer exists. As there has 
been much divergence of judicial opinion 
on this topic, it is desirable to investigate it 
in the first instance as a question of principle 
apart from authorities. 


Section 58 of the Transfer of Property Act 
defines a mortgage as the transfer of an 
interest in specific immoveable property. 
Consequently when the owner of a property 
executes a simple mortgage thereof, the entire 
interest originally vested in him is there- 
after vested partly in him as the mortgagor 
and partly in the mortgagee. A simple 
mortgagee as such ig not entitled under the 
Transfer of Property Act to take possession 
of the mortgaged premises, he hold3 the 
property as security for the loan while the 
mortgagor continues in possession thereof 
[Sri Raja Papamma Rao v. Sri Vira 
Pratap1 (9)]. If, then, after the grant 
of the simple mortgage, the mortgagor 
is dispossessed, what iz the effect 
of the possession of the adverse holder 
upon the title, first, of the mortgagor, and 
secondly, of the mortgagee? The answer 
depends obviously upon the true construction 
of section 28 of the Indian Limitation Act, 
which is in these terms: “at the determina- 
tion of the period hereby limited to any 
person for instituting a suit for possession 
of any property, his right to such property 
shall be extinguished.” It is plain that this 
section whieh preseribes a rule for extin- 
guishment of right to property is expressly 
limited to suita for possession; it has accord- 
ingly been held that in respect of debts, the 
provisions of the Limitation Act merely 


(9) 23 I. A. 32; 19 M. 249, 6 M, L. J. 53; 7 Sar. P. ©, 
J, 10; 6 Ind, Deo. (x. s.) 879, 
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bar the remedy, but do not extinguish the 
right [Narsing Doyal v. Hurryhur Saha (10) 
and Mohesh Lal v. Busunt Kumaree (11)]. 
Consequently when the mortgagor in posses- 
sion is dispossessed, he must, under Article 
142, institute a suit for recovery of posses- 
sion against the trespasser within twelve 
years from the date of dispossession; if he 
does not institute such a suit, his right to 
the property is extinguished. But what is 
his right to tbe property? Clearly the 
equity of redemption, which is all that 
remains in him after he has executed the 
simple mortgage and which is all that he 
had when the adverse possession commenced 
against him. From this it follows that after 
the lapse of the statutory period for the insti- 
tution of a suit for possession, his equity 
of redemption, and prima facie nothing 
more, becomes vested in the adverse posses- 
sor, for, as pointed out in Gosstan Das 
Ohunder v. Issur Chunder Nath (12), Jagrant 
Bibi v. Ganesht (13) and Nardkumar Dobey 
v. Ajudhya Sahu (14), the practical effect of 
section 28, whena person suffers his right to 
be barred by the law of Hmitation, is the 
extinction of his title in favour of the party 
in possession. The question next arises, 
what isthe effect, ifany, on the title of 
the simple mortgagee produced by the dis- 
possession of the mortgagor? Does section 
25 extinguish his interest? Obviously, the 
answer is in the negative. The simple 
mortgagee is not competent to institute a 
suit for possession of the property, because 
admittedly he is not entitled to possession 
either under tke Statute or under the contract. 
- Section 28 clearly contemplates that the 
person whose right is extinguished by lapse 
of time is a person entitled to institute a 
suit for possession of the property. Conse- 
quently, the dispossession of the mortgagor 
does not extinguish the title of the mort- 
gagee by the lapse of time under section 29 
of the indian Limitation Act, and our 
attention bas nol been invited to any other 
statutory provision which is applicable to 

(10) 50. 897; 6 O. L. R. 489;8 Shome L. R. 154; 2 
Ind. Dee. (N. s.) 1180 

(11) 6 C. 340; 70. L. R. 121; 3 Ind, Dec, (x.s.) 
mee) 30, 224; 1 Ind, Dec. (x. s.) 731. 

(18 3 A. 435; A. W. N. (1881) 9; 5 Ind. Jur. 652; 2 
Ind. Dec (x. s.) 219. 

(14) 11 Ind. Cas, 465; 14 Ọ. L J. 29°; 16 0, W. N. 
361, 
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the present case and which operates to 
extinguish interest in land. The truf effect 
of a Statute of Limitation is Incidly stated by 
Angell: “The principle on which the Statute 
of Limitation is predicated is, not that the 
party in whose favour it is invoked, has set 
up anadverse claim for the period specified, 
but that such adverse claim is accompanied 
by such invasion of the rights of the opposite 
party as to give him a cause of action, 
which, having failed to prosecute within the 
time limited by law, be is presumed to 
have extinguished or surrendered: A’ mere 
claim of title, unaccompanied by adverse 
possession, gives no right of action to the 
person against whom it is asserted and 
consequently his rights are unaffected by 
Statute” (Angell on Limitation, page 308). 
The question of the extinction of an incor-- 
poreal right by adverse possession thus 
presents considerable difficulties [Lakshmi- 
narayana Aiyar v. Ulagammal (15)] and I 
am not prepared to accept the view indicated 
by Subramania Iyer, J., in Nallamuttu’ Pillai 
v. Betha Naicken (16) where, however, the. 
adverse possession had commenced before 
the date of the mortgage. The broad pro- 
position that a hypothecation right is liable 
to be affected not only by lapse of time 
as between the creditor and the debtor, but 
also by possession of the hypothecated 
property held for the required period bya 
third person on a claim inconsistent with 
the rights of both” the creditor and the 
debtor, was sought to be supported from 
the following passage of theCode (c. 7, 36, 1): 
“Long standing silence, supported by 
regular limitation, renders nugatory the 
action for ereditors taking proceedings for 
their pledge unless the debtors or those who 
have entered into their rights, command 
possession of the security”? (Salkowski’s’ 
Roman Law tr Whitfield 503; Mackeldy’s 
Roman Law tr. Dropsit £87.) But it must 
be remembered that in later Roman Law, in 
the case of a pignus as in that of a hypotheea 
the mortgagee was entitled to possession of 
the mortgaged property, in the former at the 
time of the transaction, in the latter when the 
debt became due (Salkowski 485, Mackeldy 


(15) 26 Ind. Cas, 528; 28 M. L. J. 256. 
(16) 28 M. 37; 9 M. b. J. 268; 8 Ind, Dec, (x. s.) 420, 
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is not the position of a simple mortgagee 
under the Transfer of Property Act, Sri Raja 
Papamma Rao v, Sr Vira Pratapa 
(9). On principle, accordingly, it is 
fairly plain that where a simple mortgage 
has been executed by a person in possession, 
the subsequent dispossession of the mortgagor, 
thongh it may operate by lapse of time, 
under section 28, to extinguish the equity 
of redemption in favour of the adverse 
possessor, does not affect the interest of 
the mortgagee who is not entitled to 
possession ‘of the mortgaged premises either 
under the Statute or under the contract, 
This is substantially the view taken in 
Aimadar Mondul v. Makhan Lal Dey (1). Mr. 
Justice Fletcher, however, has declined to 
follow, the rule Jaid down in that decision, on 
the ground that it is inconsistent with 
two detisions of the Judicial Coramittee, 
namely, Prannath Roy Chowdhry v. Rookea 
Begum (6) and Karan Singh v. Bak.” Ali 
Khan (5). The respondent has endeavoured 
to support the decision of Mr. Justice Fletcher 
by a three-fold argument, namely, first, that 
the rule laid down in Atmadar Mendul v. 
Makhan Lal Dey (1) is inconsistent with the 
decisions of the. Judicial Committee just men- 
tioned and cannot consequently be treated as 
good law, secondly, that it isin conflict with the 
earlier decision of this Court in Ram Ooomar 
Sein v. Prosunna Coomar Sein (17) and con- 
sequently a reference to a Full Bench is un- 
avoidable under therules of Court: and thirdly, 
that there is weighty judicial opinion in 
support of this view, for instance, Ramaswamt 
Chett. v. Ponna Padayachi (8). In my 
opinion, these contentions cannot prevail. 


As regards the first branch of this con- 
tention, I am of opinion that neither of 
the two decisions of the Judicial Committee 
supports the contention of the respondent. 
In Prannath Roy Chowdhry v. Rookea Begum 
(6) the plaintiff, a mortgagee by conditional 
sale, had obtained a foreclosure order in pro- 
ceedings instituted under Regulation XV1I 
of 1806. He then sued to recover posses. 
sion of the properties as owner frcm the 
defendant, who claimed under a purchase 
from the mortgagor which was neither 
proved ncr admitted. The question was 


raised whether the plaintiff had validly 
(17) (1864) W. R. 375; : 
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foreclosed the mortgage by conditional sale 
so as to entitle him to bring ejectment ag 
owner, as the proceedings for foreclosure 
were taken more than twelve years after the 
due date for the repayment of the mort- 
gage money. The law of limitation then 
in force was contained in section 14 of 
Regulation III of 1798, whereby a suit 
was barred where the causes of action had 
arisen twelve years before any suit was com- 
menced on account of “it. Lord Kings- 
down pointed out that a suit for fore- 
closure against the mortgager or against 
persons claiming privity with the mort- 
gagor might not be barred, while a suit 
for possession against a stranger who 
claimed to hold the property free of any 
mortgage might be barred; but he did 
not say that the mortgagee’s right might 
be barred by the possession ofan adverse 
claimant even if the mortgagee’s right to 
possession had not accrued or where the 
mortgagee was not entitled to possession 
at all, It was not necessary to make 
such a pronouncement, because it was found 
that the possession of the claimant had 
been originally not adverse to but con- 
sistent with the mortgage title, and there 
was nothing whatever to show that it 
became adverse at any time before twelve 
years preceding the institution of the fore-- 
closure suit On the other hand,,there are 
passages in the judgment of James, L. J. 
in Anundo Moyee Dossee v. Dhonendro Ohunder 
Mookerjee (18) and in Brojonath Koondoo 
Ohiwdry v. Khelut Chunder Ghose 119) which 
indicate that adverse possession operates 
against a mortgagee only when the mort- 
gagee is entitled to possession and time 
runs against him from the date when he 
is entitled to enter upon the land. The 
ease of Karan Singh v. Bakar -Ali Khan 
(5) also does not support the coritention 
of the respondent. There the Collector 
had, for protection of the Government 
revenue, taken possession of -the property 
in 1861, pending the settlement of disputes 
between rival claimants. The mortgages 
were executed in 1562 on behalf of one 

(18) 14M I. A. 101; 16 W. R. 19 (P.0.);8 B. L. 
R. 122; 2 Suth. P, C. J. 457; 2 Sar. P. C.J. 698; 20 
E. R. 724, 


(19) 14 M. I.A. 144; 16 W. R. 38 (P.C.); 8B. L. 
R. 104; 2 Buth, P. O. J. 480; 2 Sar. P, C.J, 711; 20 E, 
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set of claimants, namely, the daughter's 
sons of the last male owner. Jn 1863, by 
an award of arbitrators, the title of the 
defendant, who was the brother’s grandson 
of the late owner, was established against 
the daughter’s sons. The mortgagee was 
not a party to these proceedings and was 
not bound thereby. The Collector then 
made over possession of the property, to- 
gether with the arrears of income of the 
estate in his hands, to the successfu! 
claimant. In 1874, the mortgagee sued to 
enforce his securities. The defendant plead- 
ed that be had been in adverse possession 
for the statutory period from 1861 on the 
assumption that the possession of the 
Collector was bis possession. If this 
contention was well fnunded, the case 
would be, not that of the dispossession of 
a mortgagor after he had granted a simple 


mortgage, but that of the grant of a 
mortgage by a person previously dis- 
possessed: in such a contingency, the 
adverse possession which had commenced 


to operate against the mortgagor would 
not, by the grant of the mortgage, be 
arrested, but would operate equally against 
the mortgagee, for in the words of Lord 
Kingsdown in Prannath Roy Chowdhry 
v. Rookea Begum (6), a cause of action 
is not prolonged by mere transfer of 
the title. The Judicial Committee, how- 
aver, found that the defendant conld 
not tack to his possession the pos- 
session of the Collector and had conse- 
quently not been in adverse possession for 
the statutory period since 1863. Sir Barnes 
Peacock observed, first, that the possession 
of the Collector was possession on behalf 
of the rightful owners, and, secondly, that 
the rightful owners were the daughter's 
sons and not the brother’s grandsons, as 
found in a proceeding of the arbitrators 
whose decision did not bind the plaintiff as 
his bonds were prior to the submission to 
arbitration. I must decline tu hold that the 
Judicial Committee by implication decided a 
question of law which was not argued before 
them and which upon the pleadings and 
facts found could not arise for considera- 
tion. There is no warrant whatever for 
the inference that the Judicial Committee 
assumed that a suit for sale by a simple 
mortgagee was a suit for possession. Sir 
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.Barnes Peaccck expressly referred o the- 
change in the law effected by the Limit- 
ation Act of 1871 and could not have held that 
a sait for sale was a suit for possession, as 
might possibly have been held under the 
Limitation Actof 1859 [Surwan Hossein v. 
Shahazaduh Golam Mahomed (20), Juneswar 
Dass v. Mahabeer Singh(21) and Chetti Guundan 
v. Sundaram Pillai :22)). Under the present 
law, however, a suit for sale such as the pre- 
sent isin no sense a suit by a simple mort- 
gagee for possession of an interest in immove- 
able property, Vasudeva Mudaliar y. Srinivasa 
Pillai (23), The Judicial Committee 
conld hardly have overlooked the distinction 
between section 1, clause 12, of Act XIV 
of 1859 and Article 145 of Act [X of 187], 
the former of which they have characterised 
as an inartificially drawn Statute and the 
latter as a more carefully drawn Statute 
[Maharana Iattehsangji Jaswantsangji v. Desai 
Kullianraiji Hakoomutraiji (24) and Delhi 
and London Bank Limi edv. Orchard (25)]. 
I think it is reasonably plain that the 
decisions of the Judicial Committee in 
Prannath Roy’ Chowdhry v. Rookea Begum (6) 
and Karan Singh y. Bakar Ali Khan (5) 
do not conclude the question in controversy 
and do not directly or indirectly support the 
contention ofthe respondents. 

As regards the second branch of the 
contention of the respondent, I am of opinion 
that the decision in Ram Coomar Sein v. 
Prosunno Coomar Rein (17) does not conflict 
with that in Aimadar Mondul v. Makhan Tal 
Dey (1). The earlier case arose out of a suit 
by a mortgagee for possession after foreclosure 
and was decided under the Limitation 
Act of 1859. The provisions of that 
Statule were, as I have just explained, 
radically different from those, in the 
limitation Act now in force, and that 
decision cancot be treated as an authority 
now binding upon us. I do not, however, 

(20) 9 W. R. 170; B. L. R. Sup. Vol. €79. 

(21) 81. A 1l; 10. 163; 25 W. R. 84; 3 Sar. P. C.J. 
68; 3 Suth. P. C. 222; 1 Ind. Dec. iN. 8.) 105, 

122) 2 M. H.C R.6l. 

(23) 17 M. L. J. 444; 11 0. W. N. 1005; LALJ 
625; 2 M. L. T. 333; 9 Bom, L. R.1104; 34 T. A. 187; 
30 M. 426; 60. L. J. 379. 

(24) LI. A. 84; 18 B. L. R. 254; 21 W. R. 178; 10 
B. H.C. R. 281; 3 Sar. P. C. J. 306. 

(25) 4 I. A. .27; 3 C. 47; 3 Sar. P.O J. 723; 3 Suth. 
P. C. J. 423; 7 P. R. 1878; 1 Ind. Jur. 457; 1 Ind. Dea. 
(x. s.) 622, 
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decide that the case of Ram Ooomar Sein v. 
Prosuni Coomar Sein (17) was correctly- 
decided even under the law as it stood in 
1859; indeed, it appears to me to be incapable 
of reconciliation with the principle deducible 
from the decision of the House of Lords 
in Pugh v. Heath (26), namely, that on 
foreclosure, a fresh right of action arises 
for possession as owner, or, as it is said, 
the decree absolute gives a new right, 
confers a new estate and thereby absolutely 
bars the Statute of Limitation. I cannot, 
consequently, accept the contention that 
the decision in Ram Ooomar Sein v. Prosunno 


Coomar Sein (17) assists the respondent and. 


the same observation applies to Sheoumber 
Sahoo v. Bhowaneedeen Kulwar (27). 

As regards the third branch of the 
contention of the respondent, it is indisput- 
able that the balance of judicial opinion is 
in favour of the appellant. The earlier 
cases are reviewed in my judgment in the 
case of Nandkumar Dobey v. Ajodhya Sahu 
(14), where the question was expressly left 
open for future consideration and need not be 
analysed afresh. It is sufficient to state 
that the conflict of judicial opinion in Madras, 
as indicated in Parthasarathi Naikan v. Laksh- 
mana Naicken (2) andRamasami Chetti v. 
Punna Padayachi (3), has now been settled 
by a Full Bench in Viyapurt v. Sonamma 
Boi Ammam (4) which, upon an exhaustive 
examination of the question from various 
points of view, atlirms the principle that 
the possession of the trespasser who has 
dispossessed a simple mortgagor is not 
adverse to ihe simple mortgagee [see 
also Peria Atiya Ambalam v. Shunmuga- 
sundaram (28)]. The same view has been 
adopted in Allahabad [Nandan Singh v. 
Jumman (29) and Raj Nath v, Narain Das 
(30)]. It is not necessary to consider the class 
of cases of which Lallu Kanhoo Lal v. 
Musammat Manki Bibi (81) and Tarubai v. 
Venkatrao (32) may ba taken as the type, 


(26) (1882) 7 A. C. 235; 51 L. J. Q. B. 267; 46 L. 
T, 32]; 30 W. R. 553, 

(27) 2 N. W. P. H. O. R. 228, 

(28) 22 Ind. Cas. 615; 38 M. £03; 26 M. L. J. 140; 
15 M, L.'P. 1:2; 1 L. W, 119. 

(29) 17 Ind. Cas. 632; 34 A. 640; 10 A. L. J. 278. 

(80) 24 Ind. Oas. 997; 36 A. 567; 12 A. L.J. 982 
(E. B.). 

(31) 6 C. W. N. 601. 

(32),27-B. 48; 4 Bom, L R 721. 


where a question arose as to the effect of 
adverse possession against a mortgagee upon 
the title of the mortgagor: nor need we 
consider the law on the subject in England 
which, as shown in Nandkumar Dobey v. 
Ajodhya Sahu (14), does not support the 
contention of the respondent and lays down 
in fact that a charge on the property can 
be enforced against a trespasser who has 
acquired a title by adverse possession [see 
the judgment of Farwell, J., in Nisbet 
Pott's Contract, In re (33) and Ludbrook v. 
‘Iudbrook (34) |. 

I hold, accordingly, that this appeal 
must be. allowed with costs, the decree of 
Mr. Justice Fletcher reversed and that cf 
the Subordinate Judge restored. 

Appeal. allowed, 

(33) (1906) 1 Ch. 886; 75 L. J. Ch, 288; 94 L. T. 
297; 54 W. R. 286; 22 T. L. R. 284. 


(34) (1901) 2 K. B. 96; 70 L. J. K. B. 552; 84 D. T. 
485; 49 W. R. 465; 17 T. L. R. 397. 


SIND. JUDICIAL COMMISSIONER'S 
COURT. 

ORIGINAL Crvic Sort No, 461 or 1914. 
August 23, 1915. 
Present:—Mr. Pratt, J. C. 

Messrs, SANDAY PATRICK & Co.— 
PLAINTIFFS 
versus 
Tue BRITISH INDIA STEAM NAVIGA- 
TION Co.— DEFENDANTS. 

Contract Act (IX of 1872), s. 65— Contract, void, 
when becones-—Bill of lading, construction of ~ “Or so 
near thereunto as a ship may go”, meaning of -—Restraint 
of Princes, what amounls to—Reasonable apprehension, 

In India a contract becomes void when its per- 
formance becomesimpossible. [p. 291, col. 1.] 

English Law on the subject and Hills v. Sughrue, 
(184) 15 M. & W. 253; 153 E. R. 844; 71 R. R. 651, 
referred to. 

The clause usually inserted in bills of lading to 
the effect that the goods shipped are to be delivered 
at a certain port “or as near thereunto as the ship 
may safely get”, must be taken to refer not to the 
voyage or the carriage of the goods but to their 
unloading or delivery, It means that the ship 
should get within the ambit of the port although 
she may not be able to enter ib. The clause would 
not justify a shipowner delivering the goods at a 
different destination owing to war or natural causes. 
{p. 287, col. 2.] 

Nobels Explosives Co. v. Jenkins, (1896) 2 Q. B. 326 
at p. 380; 65 L. J. Q. B. 638; 75 L. T. 163; 8 Asp. M. 
C. 181; Schilizzi v. Derry, (1865) 4 El. & Bl, 873; 24 
L. J. Q. B. 192; 1 Jur. (x. s.) 79%; 8 W. R. 874; 119 E. 
BR. 324; 25 L. T, (0. s.) 66; 89 R R. 802; Castel v, 
Trechman, (1884) 1 C. & E. 276, Metcalf v. Britannia 
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+ Ironworks Co, (1877) 2 Q. B. D. 423; 46 L. J. Q. B. 
443; 36 L. T., 451; 25 W. R. 720;3 Asp. M. C. 407 
and “Dahl v. Donkin or Nelson (1881) 6 A.C 38 at 
p. 67; 50 L. J. Ch. 411; 44 L. T: 381; 29 W. R. 543; 
4 Asp. M, C. 392, referred to. 

The exception as to ‘restraints of Princes’ will 
justify a shipowner refusing to ship goods, which he 
has agreed to carry to a certain port, if he has a 
reasonable apprehension that the adventure will be 
frustrated by restraints of Princes. It is not neces- 
sary that the apprehension should be due to a 
restraint in operation at the date of the refusal. [p. 
289, cols, 1 & 2.) 

Geipel v. Smith, (1872) 7 Q. B. Cas. 404; 41 L. J. 
Q. B. 158; 26 L. T. 361; 20 W. R. 332; 1 Asp. M. C. 
268; Rodoconachi v. Elliott, (1874) 90. P. 518; 43 L. 
J. ©. P. .255; 31 L. T. 239; 2 Asp. M. ©. 399; 
Embiricos v. Syduey Reid § Co., (1914) 3 K. B. 45; 88 
L. J. K. B. 1348; 1IL. T. 291; 19 Com. Cas. 268; 30 
T. L. R. 451, referred to. 

Oiampa v. British India Steam Naviyation Co, 
(1915) 2 K..B. 774; 84 L. J. K. B. 1653; Atkinson v. 
Ritchie, (1809) 10 R. R. 372; 10 East 580; 108 E, R. 
“877, distinguished, 

Defendants agreed on 29th July 1914 to carry 
-1,250 tons of seeds for the plaintifis to Antwerp by 
the ‘September shipment.’ On August 4th war broke 
out between England and Germany, and by Septem- 
ber 19th the latter had overrun Belgium. On the 
latter date the defendants refused to ship the goods: 

Held, that the defendants could avail themselves 
pf the exception as to restraints of Princes contained 
in the bill of lading, as they had a reasonable 
apprehension that Antwerp was no longer a safe 
port. [p. 290, col. 2.] ` 

Obiter dictum.—Tho apprehension of restraint of 
Princes may be reasonable, though itis unfounded. 
[p. 290, col. 1.) 

Occurrences subsequent tothe refusal of a shipowner 
to ship goods may be taken as a test of what was 
the true state of things when the breach of agree- 
ment to ship occurred. fp. 290, col. 2.) |, 

““Savona, The, (1900) P, 252; 69 L, J. P. 95; 49 W. R. 
303, referred to. 


Mr. T. G. Elphinston, for the Plaintiffs. 
Mr. #. Raymond, for the Defendants. 


JUDGMENT.—This is a suit for damages 
for breach of a contract of affreightment. 

The plaintiffs, who are exporters of grain 
from Karachi, made a contract on the 29th 
July 1914 with the defendant company of 
shipowners for the carriage of 1,250 tons 
of seeds to Antwerp by September shipment 
at the rate of £0-11-0 a ton. On the contract 
being concluded, the defendants delivered to 
plaintiffs’ manager Mr. Kenyon the shipping 
order; Exhibit 1, which stated that ths steamer 
would be subsequently notified.’ 

On the 1st September Mr, Kenyon wrote 
to the defendants as follows :— 

“1000 D/ IV Tons Freight, Piia Septem- 
ber shipment, 


“With reference to your shipping’ order 


“No. 1 dated 29th July 1914 for abové-named 


freight, we shall be glad to hear as soon as 
possible what steamer you are going to 
declare and when she is due. We are quite 
agreeable to transfer the order from Antwerp 
to London or Hull, if that suits you.” 


The defendants replied that they would 
have no sailings to Antwerp during the war. 
Some further correspondence ensued and on 
the 19th September the d-fendants definitely 
refused to perform the contract, onthe ground 
that war had broken out and Antwerp was 
not 2 safe port. 


The plaintiffs then shipped these Needs not 
to Antwerp for that was then impossible, 
bat to London at the rate of £0-17-45 a ton. 
They paid this higher rate of freight and 

sze to recover the difference of- reigh ag 
damages. 


The following issues were fined = 

1. Was the contract made subject’ ‘to’ thé 
defendant Company’s bill of lading and/or thé 
Eastern Trading Company’ s form ‘of bil]: of 
lading? 

2. Are the defendants protected by“ the 
clause referred to in paragraph 4 of the 
written statement (i.¢., the ` ‘exception of 
restraints of Princes) ? > 

3. Did plaintiffs’ship the goods to Lon- 
don, and if so, are they entitled to clair 
damagos! under the céiitract, in view of the 
port of destiny under the contract? 

4, To what damages, if any, are plaintiffs 
entitled F | 

5. General. 

Tt was agreed to reserve trial of the 3rd to 
5th issues until after the finding: on the "Ist 
and 2nd issues. 

The lst issue arises in this way. The 
shipping order is not the contract “but an 
euthority given in pursuance of the contract 
to the plaintiffs to require the master of a 
ship to be named to find cargo space for him. 
The shipping order is in fact addressed to 
the master. It requires that “Bills of lad- 
ing must be flied in upon the Eastern Trade 
form and state contents and valie of pack- 
ages.” But a footnote to the shipping order 
is to the following effect: “Cargo is booked 
subject to allconditions as per Company’s 
bill of lading.” The document would, there- 
fore, imply that one set of conditions would 
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apply while the agreement was executory and 
anotheņ set of conditions while the agreement 
is being executed. On looking at the two 
bills of lading and the nature of the contract 
I can find no meaning or reason for such a 
distinction. The plaintiffs’ contention may, 
therefore, be admitted ‘that there was an 
omission to alter the words in the footnote 
of the shipping order and that the con- 
tract. was subject to the conditions of the 
Eastern Trade form bill of lading, 
Exhibit 2, The point is, however, of no im- 
portance, as the exceptions on which the 
defendants rely as to King’s enemies and 
restraints of Princes occur in both the forms 


of bill of lading. 


This disposes of the first issue, but before 
proceeding to the second issue it would be 
well to clear the ground of some pleas that 
plaintiffs have raised since the issues were 
framed. 

The first is that there was a novation of 
the contract of affréightment and that the 
defendants had agreed to carry plaintiffs’ 
goods to London. There is not a word 
about this novation in Mr, Kenyon’s evi- 
dence or in the plaint. The only sugges- 
tion of such a plea is contained in Mr. 
Kenyon's letters to the defendants, Exhibits 
13 and 15'of the’ 25th and 26th Septem- 
ber. In these letters Mr. Kenyon says that 
defendants enquired by telephone early in 
September whether he would be prepared 
to ship to London or Hull instead of Ant- 
werp if they declared the S. S. Chybassa. 
This telephonic communication led to: the 
offer made by Mr. Kenyon in his letter 
of the lst September, Exhibit 3, to trans- 
fer the order from Antwerp to London or 
Hull. The defendants do not admit Mr. 
Kenyon’s version of the telephonic con- 
versation, but even Mr. Kenyon’s version as 
given in his letters is only that defendants 
enquired, “in the event of our declaring the 
Ohybassa are you willing to ship ta London or 
Hull?” It is clear, therefore, that no agree- 
ment to ship to London or Hull was con- 
cluded and the suit has not been brought on 
the basis of any such agreement. 


The second point raised is that under the 
contract of affreightment evidenced by the 
shipping order, the defendants were obliged 
to ship to the nearest safe port (probably 


London or Hall) in the event of Antwerp 
proving unsafe. This contention, it may be 
observed, is inconsistent with the allegation. 
of a novation of the contract: also quite incon- 
sistent with Mr. Kenyon’s letter offering to 
transfer the order to London or Hull. It is 
founded on the clause in the bill of lading 
that the goods, are to be delivered at the port 


of Antwerp “or so near thereunto as she 
may safely get.” It is said that if Antwerp 
was not safe, the defendants shouid have 


taken the goods to the nearest safe port; 
presumably London or Hull, and delivered 
them there. 

But this construction involves a WENG TA 
misconception of the scope of the clause. 
The words refer not to the voyage or 
the carriage of the goods bat to the 
unloading or the delivery of goods. The 
shipping order mentions Antwerp only as 
the port of destination. The words in the 
bill of lading are, “and to be delivered 
subject to the exceptions and conditions 
hereinafter mentioned in the like good 
order and condition from the ship’s tackles 
(where the ship’s responsibility shall cease) 
at the aforesaid port of......... or so near 
thereunto as she may safely get.” These 
words are, therefore, expressly limited to 
delivery and this distinction was pointed 
out in Nobels LHrplosives Oo. vy, Jenkins 
(1). That the clanse refers tothe place 
of unloading is evident from the obsery- 
ation of Lord Chief Justice Campbell in 
Schilized v. Derry (2) that the words mean 
that “she should get within the ambit of 
the port although she may not be able 
to enter it.” Further, the shipowner him- 
self cannot rely upon these words as jus- 
tifying delivery at a different destination 
when an impediment occurs at a distance 
from her destination, either owing to the 
war-~Castel v. Trechman (3) quoted 
at page 99, Lord Jastice Scrutton’s work 
on Charter Parties--or owing to natural 
causes—Metcalfe v. Britannia Ironworks Oo. (4) 


(1) (1898) 2 Q. B. 326 a 
75 L. T. 163; 8 Asp. M.C.1 
(2) (1835) 4 EL & BL 8 578, DAL. J. Q. B. 195; 1 Jur. 


lcs) 105:8 WB 874; 1 19 E. R. 324 25 L T, (0,5) 


tp 330; 65 L, J, Q. B. 638; 


66; 99 R. R. 802. 

D NG & E. 276. . 

4) 1877) 2 Q. B. D. 423; 46 L, J. Q. B. 443; 3 
T, 451; 25 W. R. 720; 3 Asp. M. 0. 407. i 
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quoted with approval in Dahl v. Donkin or 
Nelson (5). 

It is also urged that the defendants were 
bound to carry the cargo to London or Hall 
because of the following condition in the bill 
of lading which is incorporated in the con- 
tract:— 

“In ease of blockade or interdict of port 
of discharge, or of the entering of, or dis- 
charging in the port, shall be considered 
by the Master unsafe by reason of war or 
disturbances, the Master may land the 
goods atthe nearest safe and convenient 
port, at the expense and risk of owners of 
the goods; and the ship’s responsibility 
shall cease when the goods are so discharged 
into proper and safe keeping, the master 
giving immediate notice of thesame to the 
consignees of the goods, eo far as they can be 
ascertained.” 

Now this condition was inserted in bills 
of lading because it was held that the so 
near thereunto as she can safely get’ clause 
did not justify a ship in proceedirg to a 
different destination on account of war risks. 
It is a condition’ inserted for the protection 
and benefit of the shipowner and is not a 
condition of which the freighter can avail 
himself. It isa privilege accorded to the 
shipowner to commit a breach of contract 
and yet recover his freight. The ship- 
owner is not obliged to undertake a con- 
tract he cannot perform merely because one 
of the conditions exempts him in case of 
breach. This would be tantamount to the 
freighter compelling the shipowner to commit 
a breach 

It is idle, therefore. to suggest that the 
defendants, being amalgamated with the P. and 
0. S. N. Co., could have carried the plaint- 
iff? goods to Lundon in the P. and O. S. S. 
Morea which sailed on the 26th September. 
No doubt they could have done so, but there 
“was no legal obligation on them so to do. 

I now proceed to the 2nd issue, which 
involves the main defence to the snit. Are 
the defendants exempted by the clause in 
the bill of lading excepting the King’s 
enemies and restraints of Princes? Plaint- 
iffs’ Pleader blows hot and cold. Although 
he strongly relies on the clauses of the 


(5) (1881) 6 A. C. 88 at p. 57; 50 L. J. Ch. 411; 44 
L. T. 3851 29 W. R. 648; 4 Asp. M. O. 592. 


bill of lading as “to the nearest safe and 
convenient port or so near thereunto as she 
may safely get” in support of his claim to 
carriage to London or Hull, yet when the 
defendants plead the clauses ag to restraints 
of Princes in the same bill of lading, he 
takes the objection that these clauses only 
operate after the goods are on board. In 
other words, his contention is-that the ex- 
ception as to restraints of Princes is not 
available so long as the contract is execu- 
tory. But the contract is one entire contract 
involving the performance of different acts— 
to receive on board, to carry and to deliver. 
If the shipowner is prevented from deliver- 
ing the cargo by restraints of Princes he 
is under no obligation to receive it on 
board. Not only as to this argument, but 
as to the argument that the defendants 
shonld have taken the goods on board and 
at least made an attempt to get to Ant- 
werp, the answer is that given by Cock- 
burn, ©. J., in Geipel v, Smith (6):— The 
answer of the defendants is that the contract 
is one entire contract and that the impos- 
sibility of performing the whole within a 
reasonable time dispensed with the neces- 
sity of taking any steps towards its 
performance.” The reasonable time refer- 
red to by Cockburn, O. J., was as in the 
present case the duration of the war. 

It is next argued that the exception of 
restraints of Princes is limited to some- 
thing that supervenes during the voyage and 
is not available, as in the present case, 
when the voyage was never commenced. 
In support of this contention the very 
recent case of Ciampa v. British India Steam 
Navigation Co. (7) wascited. In that case 
the defendant Company’s ship had sailed 
with a foul bill of health from Mombasa 
to Naples. At Naples she shipped a 
cargo of lemons which were destroyed by 
the French Government’s, disinfection of, 
the ship at Marseilles. It was held that 
the defendants could not avail themselves 
of the exception of restraints of Princes, be- 
cause the ship was inevitably doomed 
before the commencement of the voyage 
to disinfection. It was also said that the 


` 


(6) (1872) 7 Q. B. Cas. 404; 41 L. J. Q. B. 153; 26 
L. T. 361; 20 W. R. 832; 1 Asp. M. C. 268. 5 
(7) (1915) 2 K. B. 774; 64 L. J. K. B. 1658. 
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exception ‘restraints of Princes must be’ 
limited to dircaumstances supervening after 
the ship had started on the voyage. These 
expressions must be limited in their appli- 
cation by the facts of thecase. What the 
Judge meant was that if the particular 
-restraint is known to the shipowner before he 
‘starts on the voyage he must be held to 
have contracted to run that risk, for a 
contract to run a blockade is lawful. Or 
he may have intended to proceed on the 
equitable ground recognizad in clause 3 of 
section 56 of our Contract Act, etz., that 
the impossibility of performance was known 
to the shipowners but not to the 
freighter, ` ` 

I think it is now well settled that the 
shipowner need not receive the goods or 
start on his voyage if he ‘has a reasonable 
apprebension that the adyenture will be 
frustrated by restraints of Princes. 

There is one case in which a contrary 
view was taken, that of Atkinson v. Ritchie 
(8) cited by plaintiffs’ -Pleader. It was 
there said that the restraint be an actual 
and operative restraint and not a merely 
expected and contingent one. But the 
facts of the case were peculiar. The master 
of the vessel was under a contract to load at 
Kronstadt cargo for London. When he 
had loaded halfhe sailed away on hearing 
‘rumours of war between England and 
Russia. War did not break out till 
several weeks later and there had been 
no change in the political relations of 
England and Russia at the time the 
master abandoned the contract. The Court 
intended rather to condemn the unreasonable 
act of the master than tolay down a general 
‘principle. This is the criticism Lord Justice 
Serutton makes on the case in his work 
on Charter Parties at page 209 and I 
think it very just, Al the subsequent cases 
make it clear that a reasonable apprehension 
of restraint is sufficient. 


In Geipel v. Smith (6) the plaintiff had 
chartered a vessel to load ‘and carry 
coals to Hamburg, but after the making of 
the charter party war broke out between 
France and Germany and Hamburg was 
blockaded by .the French fleet, It was held 


(B) (1809) 10 R. B. 372; 10 East 580; 103 E. R. 877. 
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that the apprehension of restraint hy the 
blockading fleet discharged the shipowners. 

In Rodoconacht v. Elidott'9) the goods were 
being carried from Shangbai to London via 
Marseilles and Paris. The goods reached 
Paris, but were not sent any further as 
the German armies were in possession of 
the railway between Paris and Boulogne. 
It was held that the exception of res- 
traints of Princes applied although the 
goods had not been seized, and that there had 
been a destruction of the contemplated adven- 
ture. 

In Nobels Explosives Co. v Jenkins (1) 
the plaintiffs shipped dynamite, which 
was contraband of war, on defendants’ 
ship for carriage to. Yokohama. The ship 
arrived at Hong Kong and on that day 
wt broke out between China and Japan. 
There were several Chinese vessels outside 
the harbour and if the master had 
attempted to sail, there was great 
danger that they would confiscate the goods 
and perhaps seize the ship. The master 
landed the goodsat Hong Kong, and it was 
beld that the ship was not liable for breach 
of the contrazt to carry to Yokohama as the 
exception in the bill of lading as to res- 
traints of Princes applied. The case of 
Atkinson v. Ritchie (8) was cited in argument 
in this case, and indeed it had also been 
cited in Geipel v. Smith (6), butas to this 
the Judge said:— : 


“Tt was said thatthe fear of seizure, how- 
ever well founded, was not a restraint and 
that something in the nature of a seizure 
was necessary. Bat this argument is dispoa- 
ed of by the cases of Geipel v. Smith (6) and 
Rodoconacht v. Hlliott (9). The goods were 
as effectually stopped at Hong Kong as if 
there had been an express order from the 
Chinese Government that contraband of war 
should be landed.” 


So in the present sasn there was fear that 
if the plaintiffs’ cargo were carried to 
Antwerp it and the ship would there be seiz- 
ed by the Germans. It is sought to difer- 
entiate the present case on the ground that 
risk of seizure should be due to a restraint 
existing at the time of the breach. For in 


(9). (1874) 9 C. P. 518; 43 L. J. O. P. 255; 81 L.T. 
239; 2 Asp. M. C. 399. 
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Geipel v. Smith (6) there was an actual 
blockade of Hamburg; in Rodocomachi v 
Elliott (9) ihe Germans were on the lines of 
communication to Boulogne and were invest- 
ing Paris; in Nobel’s Eeplosices Co. v. Jenkins 
(1) the Chinese men of war were lying in 
the offing and probably knew the ship was 
carrying contraband, for they could see that 
she was flying a red flag and was anchored 
off the Government magazine at Hong Kong. 

But this distinction is not one of principle 
“bul only of degree. The‘apprehension must 
be a reasonable one. And the most recent 
case shows that the apprehension may be 
reasonable even though it is unfounded. This 
‘was the case of Hmbiricos v. Sydney Reid & Co. 
(10). A Greek ship had been chartered to 
load a cargo at Temrieuk in the Sea of Azoft 
for a port in the United Kingdom. The ship 
proceeded to Temrieuk and loaded a part of 
the cargo on the 2nd October1912. On that 
day the chaterers discontinued loading, as 
there were rumours of war between Greece 
and Turkey audit was anticipated that the 
Dardanelles would be closed. On the 18th 
October war was declared and on the 21st 
the charterers cancelled the contract. 
held that the clause in the bill of lading as 
to restraints of Princes was available to 
the charterers as well as to the shipowner, 
and that, as there was no reasonable pro- 
bability that the Turks would allow Greek 
ships to pass the Dardanelles, the charterers 
were justified in abandoning the contract. 
Now the remarkable point about this case is 
that the Turks did asa matter of fact open 
the Dardanelles to Greek laden vessels from 
the 16th to the 24th October and again 
from’ the 12th to the 19th November. At 
the time ıhe contract was cancelled the Turks 
had opened the Dardanelles fora week. and 
if the cargo had been loaded, the ship could 
have passed the Dardanelles in the second 
period of opening from the 12th to the 19th 
November, Nevertheless, as it could not 
be anticipated that the Turks would again 
open the Dardanelles, the apprehension of 
seizure was held to be sufficiently reasonable 
to justify the non-performance of the con- 
tract. 


(10) (1914) 3 K. B. 45:83 L.J. K. B. 1348; 
111 L, T. 291; 19 Com. Cas. 263; 80 T. L, R. 451. 


` declaratisn 


Tt was" 


This case seems to me to dispose of the 
contention that the apprehension must be 
due toa restraint in operation at the date 
of breach. When the merchants threw up 
his ckarterin Embirico’s case (10), the Dar- 
danelles were open and their apprehension 
that owing to the declaration of war they 
would not be opened again was not justified 
by subsequent events. 


The present case seems to ma to ba much 
stronger. The defendants’ apprehension 
that they would be pravented from” carrying 
plaintiffs’ goods to Antwerp was due to the 
of war between England and 
Germany and it was justified by,subsequent 
events, for if the goods had baen shipped on 
the 19th September they would haye reached 
Antwerp onthe 18th Ostober after Antwerp 
had been occupied by the enemy. 


The contract was for Saptember shipment 
and the defendants -might have shippedi 
the goods on the Ist September, 
which would then have arrived about the 
30th September, probably just in time to avoidl 


capture. But there was no obligation om 
them ‘to ship the goods before the end 
of the month, č. e, the 30th September 


and on that date the impossibility cf per- 
formance had become quite evident, for the 
bombardment of the forts round Antwerp 
had already begun on the 28th. “On the 
19th they decided to cancel the contrac® 
and the case may be judged by the facts 
existing on that date. On the 19th the 
enemy had overrun Belgium; Liege an® 
Namur hai fallen and Brussels had beer 
occupied. On the 7th September the daily 
press had announced that a strong Germa» 
army had left Brussels to aut the com 
munications between Antwerp and Ostend; or 
the Sth and 9th September that the dyke 
near Antwerp had been opened and tha 
Germans and Belgians were fighting waise 
deep in water. Surely these events wer 
sufficient to give rise to a reasonabl. 
apprehension that Antwerp was not a safe port 
Gorell Barnes, J., in The Savona (11 
said that what happened afterwards may 
be taken as a test of what was the trur 
state of things at the time when the questior 
of breach has to beconsidered. If this test 
were applied, it is quite clear that the 


(11) (1900) P..252; 69 J. P. 95; 49 W. R. 303. 
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appreheysion on the T9th September was 
reasonable, 

Mr. Kenyon produces two charter parties 
which had been concluded by his firm in 
London on the 18th and 17th August, 
Exhibits 25 and 26. The steamers chartered 
were to load at Karachi in September and 

proceed at the charterer's option to any one 
` or two of several ports, one of which was 
Antwerp. It is urged that he might have 
ordered these steamers to proceed to Antwerp 
and this is put forward as evidence that 
Antwerp was a safe port. This is absurd, 
for Mr. Kenyon did not select Antwerp 
and these steamers never went to Antwerp. 
In such charter parties it is the duty of 
the charterer to select a safe port—The 
Teutonia (12). If Mr. Kenyon had selected 
Antwerp, I think it almost certain that the 
sbipowner would have treated that selection 
as a breach of the contract. 

1 am clearly of opinion that the defend- 
ants were justified by the exception ‘as to 
restraints- of Princes in refusing to perform 
the contract. 


Even if the defendants had not been pro- 
tected by this exception, the result would 
have been the same under ‘section 56 of 
the Indian Contract Act. In England a 
man who contracts to do a thing is not 
generally excused because it becomes im- 
possible. A well known illustration of this 
is the case of Hills v. Sughrue (13); wherea 
charterer under contract to proceed to 
Ichaboe and Joad a cargo of clean guano 
was held liable although there was no cléan 
guano at Ichaboe. It is for this reason that 
exceptions and conditions are introduced into 
bills of lading and charter parties to transfer 
. tbe risk to the freighter. But under the 
Indian Law the general rule is adopted that 
a contract is void, when it becomes impossible 
and if is quite clear from what I have 
said already that performance of the contract 
had become impossible on the 19th Sep- 
tember. 

Plaintiffs’ suit must, therefore, fail and 
the remaining issues as to damages do not 
arise. Mr. Kenyon’s grievance apparently 


(12) (1872) 4 P. ©. 171 at p. 181; 8 Moore P. 
= A 8.) 411; 41 L. J. Adm. 57; 26 L.T, "48; 20 W. R, 


x) (1846) 15 M. & W. 268; 163 E. R. 844 71 R. 


is that the defendants did not accommodate 
him by a transfer of the shipping order to 
London. But defendants were not legally 
bound to do so,and I doubt if plaintiffs 
bave really suffered any loss. I am sure 
that Mr. Kenyon on the 19th September 
did not desire that his goods should be 
carried to Antwerp and delivered there in 
the middle of October. Tf by some miracle 
the defendants had succeeded in performing 


this feat, I doubt if Mr. Kenyon would 
have found a market for his goods. 
I dimiss the suits with costs. 
Suits dismissed, 


BOMBAY HIGH COURT. 
Seconp Civin Aresar No. 919 or 1914. 
March 7, 1916. 

Present:—-Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
BASANGAVDA CHANNAPPAGAVDA-- 
DEFENDANT—ÅPPELLANT 
versus 
GANGAVA KUMMANGAVDA— 
PLAINTIFE~—RESPONDENT. 

Vatan property—Gordon Settlement—Holder of such 
property, ‘liability of— Widow of last holder—Main- 
tenance. 

lf a property is held under a sanad under the 
Gordon Settlement, each successive male holder of 
such property substantially holds an estate of in- 
heritance in tail male unburdened by any duties 
of service and sych holder is liable for maintenance 
of the widow of: the last holder., [p. 292, col. 1.] 


Second appeal from the decision of the 
Assistant Judge, Dharwar, in Appeal No. 128 
of 1913, reversing the decree passed by the 
Joint Subordinate Judge, Dharwar, in Civil 
Suit No. 405 of 1912. 

Mr. S. Y. Abhyankar, for the Appellani; 

Mr. A. G. Dessz, for the Respondent. 


JUDGMENT.—The plaintiff, who is the 
mother of the last male holder of property 
admittedly vatan, having been postponed in 
the succession to the defendant as the nearest 
male member of the vatandar family, under 
section 2 of Bom. Act V of 1886, has 
brought this suit to recover maintenance 
on the ground that she as the widow of 
a deceased male holder is entitled to main- 
tenance from that holder’s. successors. The 
learned Trial Judge dismissed the suit on the 
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ground that service and uncurtailed remunera- 
tion -must.go hand in hand unless the service 
incumbent on the hereditary office has been 
commuted, and that even if the „property 
had been :the subject of the Gordon Settle- 
ment, it:would not affect the-incidents of 
vataw property unless it .were shown that 
such incidents had been.expressty altered or 
cancelled, : 

The,lower Appellate Court, being of opinion 
that ‘the property :must, for reasons stated, 
he taken to have .been the subject of the 
Gordon Settlement, allowed the plaintifi’s 
claim ‘on ‘the ground that he who takes 
the benefit of an inheritance must bear 
the burdens annexed to it in his predecessor’s 
hands, sk : 

If the property is held undar a sanad 
under the Gordon Settlement, each successive 
male holder is substantially holding an estate 
of inheritance in ‘tail male unburdened by 
any duties of service, in which case the 
objections ex:ressed by the Trial Judge to 
the incumbrance of an estate asiigned as 
remuneration-for public services may be dis- 
regarded. ; 

In this view the .hearing of the second 
appeal_was adjourned in order ‘that the 
Pleaders might ascertain whether the pro- 
perty-is' held. by the defendant under.a Gordon 
Settlement sanad ‘We ‘have now been. 
informed by the Pleaders that the suits 
‘Should be decided on this assumption. We, 
therefore, hold that the defendant, -having 
‘taken ‘by inheritance an -estate which the 
public interest does not require to be held 
free from the incumbrances binding on- his 
„predecessors within the limits of the vatandar 
family, is liable for the plaintiff’s maintenance. 
We affirm the decree of the lower Court and 
dismiss the appeal with costs. 

Decree affirmed. 


INDIAN CASE . 


> Last? 


PUNJAB :CHIBF COURT, : 

Civit Revision Perros No. 100 of 1915. | 

March 27;:1916, 
Present:—-Mr. Justice Shadi Lal ard 
Mr. Justice LeRossignol. 
MANOHAR LAL—Psatntize— 
PETITIONER 
versus 
Musammat SADIQA BEGAM—Derenpant 
— RESPONDENT, 

Punjab Courts Act (II of 1914), s. 44—Revision— 
Material irregularity -Failure to determine provision 
of law applicable—Limitation Act (IX of 1908), 5. 6, 
Sch. I, Art. 164—Application to set aside <ex:parte 
decree—Minority, whether extends limitation - General 
Clauses Act (X of 1897), s. 6. 

Failure to determine whether an application is 
governed by the provisions of the Limitation Act of 
1877 or by those of the Act of .1908,;amounts to a - 
material irregularity -and is a good ground for — 
revision. [p 294, col. 1.] 

Pandit Rama Kant v. Pandit Ragdeo, 607P. R. 1897; - 
Delhi Cloth and General Mills Company, Limited 
y. Hardhian Singh, -G Ind. Cas. 939;.72 V,:W..R. 1910, 
referred to, 


Section 6 of the Limitation Act .of 1908, which 
replaces section 7 of the Act of 1877, .confines:the 
operation of the plea of minority to svits:and only 
one kind of applications, namely, those for execution, 
of decrees. ‘Therefore, an Application to set aside 
an ex parte decree does not come within the exception 
created by section 6 of that Act. [p. 294, col, 
1. A 
i eu parte decree was passed against the.defend- 
ants, some of whom were minors, on 20th „August . 
1908. On Ist May 3914, somo of the defendants 
applied to set aside the ex parte decree: 

Held, that the application was governed ‘by:the 
provisions of the Limitation Act-of 19U8 and not by 
those of the Act vf 1877; that section 6 of’ the 
Limitation Act of 1908 did not apply to the application 
and the period of limitation prescribed by Article 164 
of the Act for such applications could not,-therefore, 
‘bo extended on the ground of minority. [p. 294,:cols. 
162) 

CGhidambaram Chetty v. Karuppan Chetty, 8 Ind, 
Cas. 542; 85 M, 678; (1910) M W. N.'711;9 M. L. 
"I, 75; Hope ‘Mills, Ld. v. Vithaldas Pranjivandas, 7 
Ind. Cas. 952: 12 Bom. L. R. 780; Jia -Bibi v, Tlaki 
Baksh, 80 Ind Cas. 573; 18 A. L.J. 687; 37°A, 597, 
referred to. ` 

Sahib Dad v. Rahmat, 90 P. R. 1904;'88 P. L.R. 
1904, distinguished. 


Tt isdoubtful whether an application to set aside an 
cu parte decree canbe deemed to bea ‘right’ or 
‘privilege’ within the purview of -scction :6 sof the 
General Clauses Act. ` If it isa right, it is acquired, 
not under the Limitation Act, which merely regulates 
‘the period within’which the remedy must "be sought, 
but undor the Civil Procedure Codo. [p. 294, col, 1.] 


from the order of the | 
Rohtak, dated the 


_ Ciyil : revision 
Subordinate Judge, 
15th Jauuary 1915. 


` 
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eORDER OF REFERENCE. 

Saapt Lat, J.— (January 20th, 1916.)— 
On the 25th November 1909 Razi- 
ud-din, a petition-writer of the town 
of Rohtak, mortgaged cartain house pro- 
perties: to: the plaintiff by a registered 
deed, and entered into certain stipulations 
for the- payment of the debt. He died 
without discharging his liability, and on 
the 24th July 1908 the mortgagee instituted 
a suit for the recovery of the money 
against the mortgagor’s representatives, 
namely,, bis mother Musammat Rafi-ul- 
Nissa, his widow Musammat Rauf-ul-Nissa, 
and: his minor children under the 
guardianship of their mother and grand- 
mother. The defendants did not appear 
in obedience to the summonses issued to 
them, and the Court. after directing ex 
parte proceedings passed a decree in favour 
of. the plaintiff on the 20th August 1908, 

In. execution of the decree, notices were, 
on different occasions, issued to the judg- 
ment-debtors, the mortgaged property was 
sold by auction, the objections preferred 
by. certain persons were rejected, and the 
sales confirmed by the Ccurt in favour 
oft- the decree-holder. The houses purchased 
by. him-were subsequently sold to one Ali 
Muhammad by a deed dated the lst 
February 1913. ` 


On lst: May 1914, nearly six years after 
the date of the decree, Sve children of 
the mortgagor — ihree adults personally, and 


two minors through their maternal 
grandfather—applied to tke Subordinate 
Judge for setting aside the ex parte decree, 


and this application has been accepted by 


the Court. The main question for determina- 
tion was whether’ the application 
was barred by time and whether the 


Limitation Act of:'1908 or the Act of 1877 
applied. to the- case. Now, the Subordinate 
Judge,, without recording a finding whether 
the: old. or the. new law governed the 
application, has disposed of the matter in a 
summary manner with a brief observation 
to the following effect: “There is no period 
of limitation running against the minors 
as ‘they were. as such at the time of tha 
` institution of the suit.” 


The plaintiff has preferred an application 
for revision against.the order setting aside 
the ew-parte decree, and having regard to the 
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definition of the word “case” in Pandit Rama 
Kant v. Pandit Ragdeo (i) and in view 
of the decisions in Delhi Oloth and General 
Mills Cumpany, Limited v. Hardhian Singh 


(2) and Civil Revision No. 52 of 1914, 
I am of opinion that an applicabion 
for revision is competent and that the 


omission of the lower Court to determine 
the crucial point in the case amounts to 
a material irregularity. 

It will be observed that section 6 of the 
Limitation Act of 1908 is materially different 
from section 7 of the Act of 1877, and that, 
under the new law, the plea of minority is 
available only in the case of suits and. 
applications for execution. 

An application for setting aside an er- 
parte decree is not mentioned in section 
6 and the period of limitation prescribed 
by Article 164 cannot, therefore, be extended, 
It’ seams to me that the Limitation Act 
of 1908 prescribes the rule of limitation 
and that the application of the respondents is 
barred by time. The decision of the Madras 
High Court in Chidambaram Chetty v Karup- 
pan Chetty (3) favours the applicability 
of the new Act, and, as at present advised, 
I am disposed to accept the rule of law 
enunciated in that judgment. The point 
is, however, of some importance and should, 
I think, be authoritatively decided by a 
Division Bench. I accordingly refer the 
case for decision to a Division Bench and 
direct that an early date be fixed. 


Bakshi Tek Chand, for the Petitioner. 
Shaikh Umar Bakhsh, for the Respondent. 


JUDGMENT,.—The relevant facts are 
set out in the order dated the 20th of 
of January 1916 referring the case for 
decision to a Division Bench. The point for 
determination is, whether the application 
made on the lst of May 1914 by some 
of the defendants to set aside the ex parte 
decree passed against them on the 20th 
of August 1908 is within time. The de- 
cision of the matter depends upon ihe 
answer tothe question, whether the Limita- 
tion Act of 1908, or the repealed Act 
XV of 1877, prescribes the law governing 


(1) 60 P. R. 1897. 

(2) 6 Ind. Cas. 939; 72 P. W. R. 1910. 

(8) 8 Ind. Cas. 643; 25 M. 676; (1910) M, W. N, 
71l; OM. LT. 75. 
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the application. Now, this is the crucial 
point in the case, and the lower Court has 
committed a material irregularity in omit- 
ting to determine it, though it was’ dis- 
tinctly raised by the decree-holder and 
formed the subject of an issue. . 

It is contended by Mr. Umar Baksh 
for the respondents that as against the 
defendants, who were minors at the time 
of the decree; the period of limitation does 
not begin to run until the cesgation of 
their minority. This contention is no doubt 
based upon section 7 of the old Act, 
because section 6 of the Limitation Act 
of 1908, which replaces the aforesaid sec- 
tion, confines the operation of the plea of 
minority to suits and only one kind of 
applications, namely, those for execution 
of decrees. It is manifest that an applica- 
tion to set aside an ex parte decree does not 
come within the exception created by séc- 
tion 6 of the present Act, and that the 
defendants cannot under that section invoke 
their minority as a bar to limitation. 

. The application in question was made, 
as already stated, on the Ist of May 
1914 more than five years after the en- 
forcement of the Limitation Act of 1908, 
and it is prima facie governed by that 
Statute, unless the operation thereof is 
excluded by some rule of law. The learned 
Pleader for the respondents places his re- 
liance upon section 6 of the General Clauses 
Act, and argues that the right to mske 
an application to set aside the ex parte 
decree accrued under the repealed Act and 
is not affected by the provisions of the 
. now Limitation Act. This contention is, 
in our opinion, altogether untenable, and 
cannot be: accepted. We doubt very much 
whether the alleged right to make an 
application of this nature can be deemed 
to be a “right” or “privilege” within the 
purview of section 6 of the General Clauses 
Act. However that may be, we are clear 
that the right, if any, was acquired, not 
under the Limitation Act which merely 
regulates the period within which the remedy 
must be sought, but under the Civil 
Procedure Code. 

Further, section 6 of the General Clauses 
Act provides in explicit terms that the 
rule laid down therein is to be enforced, 
if anintention to tLe contrary is not expressed 


by the Legislature. As pointed out by the 
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Madras High Court in ChidambarameChetty 
v. Karuppan Ohetty (3), the intention of the 


Legislature is manifested in more places 
than one. We find. that section 3 of the 
new Act provides that subject to the 
provisions contained in sections 4 


to 25 (inclusive), every suit instituted, 
appeal preferred, and application made after 
the period of limitation prescribed therefor 
by the first Schedale shall be dismissed, 
although limitation has not been setup as 
a defence. Now, there is nothing in the 
aforesaid sections to save the limitation in 
respect of an application to set aside an 
ex parte decree, and under Article 164 of 
the First Schedule. the Court is bound to 
reject the application, if it is made after 
the expiry of thirty days from the date men- 
tioned therein. , < 

A further indication of the intention of 
the Legislature is to be found in section 
80 of the Indian Limitation Act of 1908, 
which prescribes a period of two years after 
the enforcement of the Act for the in- 
stituticn of those suits, the limitation for 
which has been curtailed by the new law. 
It will be observed that the section makes 
no reference to applications, and the: ob- 
vious inference, therefore, is that the Legis- 
lature intended to apply the provisions of 
the Act to all the applications, even where 
the limitation prescribed thereby is shorter 
than that prescribed by the old Act. It 
is noteworthy that the Act of 1908, though 
passed in August 1908, did not come into 
force until the Ist of January 1909, and 
the intervening period of five months was 
ample time, within which the persons con- 
cerned could become acquainted with its 
provisions-and take steps to enforce their 
remedy. 


We find that Article 164 of the new 
Act is materially different from Article 164 
of the old Act, and that the Bombay and 
Allahabad High Courts have held in Hope 
Mills, Ltd. v. Vithaldas Pranjivandas (4) and 
Jia Bibi v. Ilahi Baksh (5) that an appli- 
cation made after the lst of January 19! 9 
to set aside an ea parte decree passed 
before that date is governed by Article 
164 of the new Act and not by Article 


(4) 7 Ind. Cas. $82; 12 Bom L. R. 780. 
(5) 30 Ind. Cas, 578; 37 A. 597; 13 4, L. J. 887, 
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164 of the old Act. The principle to be 
deduced frém these twò cases is that the 
law to be applied ina case of this kind is 
the law existing at the time when the 
application is made. 

The decision in Ohidambaram Ohetty v. 
Karuppan Chetty (8) is exactly on all fours 
with the present case, and the learned 
Pleader for the respondents admits that he 
is unable to suggest any distinction. The 
ruling of a Fall Bench of this Court in 
Sahib Dad v, Rahmat (6) has no bearing 
on the point before us, because the learned 
Judges, who decided that case, did not 
find any contrary intention in the Punjab 
Limitation Act, I of 1900, and accordingly 
held that a cause of action, which arose 
under the old law, was not affected by the 
provisions of that Statute. The intention of 
the Legislature in the present case is unmis- 
takeably manifested in various ways, and 
we. have, therefore, no hesitation in-holding 
that the Limitation Act of 1908 governs 
the case. 
` Upon the merits the facts are simple 
and do not admit of any real doubt. It 
is clear that the suit was institute] upon 
the footing of a mortgage executed by one 
Riaz-ud-Din, a petition-writer of Rohtak 


against his widow,’ mother and minor 
children, as representing his estate. It 
appears that the widow was appointed 


guardian ad litem of her own children, 
and the mother guardian ad litem of the 
deceased’s children by another wife, who 
was dead at that time. Both the ladies 
were served with notices in their personal 
capacities as well as on behalf of the 
minors; and the Code of Civil Procedure 
of 1832 did not contain any provision 
requiring personal service upon the minors. 
There was, therefore,- no defect in the 
service of the summonses, and under Article 
164 the application, having been made after 
the expiry of thirty days from the date of 
the service, is clearly barred by time. 


‘Assuming that thedate of the knowledge 
of the decree is to be regarded as the 
terminus a quo, we think the facts and the 
circumstances of the case make it abundantly 
clear that the respondents must have 
acquired knowledge of the existence of the 


(6) 90 P. R. 1904; 88 P. L'R. 1904, 


INDIAN CASS. 


295 


decree long before thirty days prior: to the 
date of the application. The record shows 
that in execntion of the decree notices were 
on different occasions issued to the judgment- 
debtors, the mortgaged property was sold 
by auction, the objections preferred by 
certain persons were rejected, and the sale 
confirmed by the Court in facour of the 
decree-holder. The property purchased by 
him was subsequently sold to one Ali. 
Muhammad .by a deed dated the Ist of 
February 1913, who, it is alleged, expended 
a considerable sum of money on rebuilding 
and improving it. Now, all these acts took 
place in Rohtak, the very town wherein 
the property is situate and the judgment- 
debtors reside. It is almost inconceivable 
that in spite of all these proceedings they 
remained ignorant of the decree against them 
during a period extending over nearly six 
years. Conceding that one of the children 
was major at the time of the suit, it is 
manifest that she must have known of the 
decree long before thirty days prior to the 
date of the application. 


For the aforesaid reasons we hold that 
the application dated the Ist of May 1914 
is barred by limitation under Article 164 
of the Limitation Act of 1908. Setting aside. 
the order of the lower Court, we accept the 
application for revision with costs in both the 
Courts. 


Revision accepted. 


BOMBAY HIGH COURT, 

Seconp, Civic Aprea No. 41 or 1915, 
February 15, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 

CHITTA BHULA—Derinpantr— 
APPELLANT 
versus 
BAI JAMNI —PLAINTIFE—- 
RESPONDENT, 

Transfer of Property Act (IV of 1882), s. T6—Trusis 
Act (IT of 1882}, s. 90-—Bombay Land Revenue Code 
«Bom. Act V of 1879), ss. 56, 153—Mortgage— Redemp- 
tion—Taguvi claims, non-payment of—-Sale of mortgag- 
ed property—Benami purchase— Mortgagee, liability of 
Purchaser, not bona fide—Equity enforceable, ii 
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The defendant No. 1 was a san-mortgagee of certain 
lands mortgaged to him by the plaintifs father. 
In 1901 the plaintiff's mother for the benefit 
of those interestedin the property took an 
advance by ‘way of fagavi and gave ao 
charge upon one of the survery numbers, viz, 311, 
as collateral security for payment of the loan. In 
1908 the plaintiff’s mother on behalf of herself and 
the plaintiff, her minor daughter, executed amertgage- 
deed with possession in favour of the mortgagee and 
put him in possession of all the property previously 
charged under the san-mortgage including the survey 
No. 311. The survey No.311 was sold in 1906 to satisfy 
the claim of Governmeat in respect of’the tagavi ad- 
vanceand was purchased by the defendant No 2benumi 
for the defendant No. 1. Subsequently it was purchas- 
ed by the defendart No 3, who had a notice of every- 
thing that had occurred in connectiun with the pro- 
perty. The plaintiff sued to redeem the property in 
1912, being entitled to the benefit of the Dekkhan 
Agriculturists’ Relief-Act: 

Held, i1) that the tagavi advance granted to the 
mortgagor by the Government was of a “public 
nature’ within the meaning of section 76 of the 
Transfer of Property Act and that inasmuch as the 
sale took place owing to the default of the mortgagee, 
section 90 of the Trusts Act applied and that 
the defendant No. 1 could not obtain immunity 
from his breach of trust by reason of the oxtinc- 
tion of his position as mortgagee; [p 257, cols. 1 & 2.] 

(2) that section 56 of the Land Revenue Code did 
not apply, inasmuch as there was no forfeiture under 

section 153 of that Code; [p. 297, col 1°] 

-  {8) that the defendant No. 3 could not resist the 
suit, inasmuch as he was bound by the equities enforce- 
able against the vendor by reason of his not being 
a bona fide purchaser without notice. [p. 296, col. 2.] 


Second appeal. from the decision of the 
District Judge, Broach, in Appeal No. 6 
of 1914, amending the decree passed by 
‘the “Subordinate Judge, Ankleshvar, in 
Civil Suit No. 509 of 1912. 


Mr. T. R. Desai, for the Appellant. 
Mr. B. F. Dastur, for the Repondent. 


JUDGMENT.— From the year 1894 to 
1903 the. Ist defendant was a, san-mort- 
gagee.of certain lands mortgaged to him 
by the plaintiff's father. In 1200 the 
mortgagor died, and in tLe following year 
his widow Kohili for the benefit of. those 
interested in the, property took an advance 
by way. of ¢agar? from the mamlatdar, and 
gave a charge upon one of the survey 
numbers, namely 311, as collateral security 
for payment of the loan. In June 1903 
acting. on behalf of herself and the plaint- 
iff, her minor daughter, she executed a. 
mortgage-deed with possession in favour. 
of the. Ist defendant, and pus him. in 
possession of all the property. previously.. 
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charged -under the san-mortgage ineluding- 
the Survey No. 311, The plaintiff: has: 
brought this suit in 1912 to: redeem, she- 
being entitled to the benefit of: the Dekkhan 
Agriculturists’ Relief Act. 

The only- question in the appeal is with 
reference to Survey No. 311. That survey 
number was sold in or about 1906 to 
satisfy the claim of Government in respect 
of the fagavi advance, and it was purchased 
ostensibly by the 2nd defendant who was- 
the gumasta of the Ist defendant; mort- 
gagee From him it was subsequently: 
purchased by the 3rd defendant, who is- 
the uncle of the plaintiff and who had 
for many years been cultivating the land‘ 
as tenant under the mortgagee, and prior- 
to the mortgage under the mortgagor. The 
3rd defendant claims to be entitled to hold: 
Survey No. 311 free from-any liability to 
be redeemed by .the mortgagor. Upon 
the findings of the lower Court he must 
be held to have had notice of everything: 
that occurred in connection with the pro-- 
perty, and cannot claim the position ofa 
bona fide purchaser without ‘notice of` 
Survey No. 311, if: there were in fact any: 
claims enforceable against the vendor with 
reference to that- plot; It “must also be- 
taken on the findings of fast of- the lower. 
Courts that the 2nd defendant, purchaser, 
was a benamidar for the lst defendant, 
mortgages. 

It is contended: on behalf of the plaint- 
iff that the mortgagee has in effecting the 
purchase availed himself of his position as 
mortgagee to gain an advantage in deroga- 
tion of the rights of the mortgagor. If: 
the sale took place at the instance of’the- 
mamlatdar in consequence of some wilful: 
default on the part of the mortgagee, it’ 
may fairly be said that in acquiring- the 
property through his- benamidar- at such 
sale he has availed himself of’ his position 
as mortgagee to gain an advantage-spoken 
of in section 90 of the Indian Trusts Act: - 
The question, therefore, is.whether the 
sale took place owing, to his, defaulé. 
Section 76 of the- Transfer of Property. 
Azt lays. down that “when, during. the, 
eontinuanee.of the mortgage, the mortgages 
takes possession of the mortgaged property, 
he mist, in the absence of a contract to 
the contrary, „out of the, income of- the 
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property, pay the: Government ravenue, and 
all other charges of a public nature accruing 
due. in respect thereof during such posses- 
sion”. So far from there being no contract 
to. the contrary in. the mortgage-deed, the 
mortgagee agrees. henceforth to pay all 
„sarkari claims in relation to the property. 
The expression which we. have translated 
“claims” is an expression which is not usual 
to describe merely Government revenue. 
The point has.been dealt with by the learned 
District Judge as follows:—‘Are tagari 
dues a ‘charge of a publie nature’ within the 
meaning of section 76 (c)? I think they are. 
I think that the clause should be liberally 
construed, as. it has for- its object the 
protection of the land' from forfeiture or sale 
for default in payment of Government 


demand accruing dus. in respect of the land: 


while it is in the possession of the mort- 
gagee.” It is clear, therefore, that he had in 
his mind the qaestion whether this was a Gov- 
ernment demand aceruing due in respect of the 


land: while it was in the possession of the ` 


mortgagee, and he comes to the conclusion 
that it was, It isargued thatas the tagavi 
advance preceded the mor gage with posses- 
sion, it would not be a Government demand 
accruing: due in respect of the land while 
‘in the possession of the mortgagee. That 
is a, question which might have been settled 
by evidence if it had been put in issue in the 
- lower Court: 
doubt as to what the answer should be, 
and. we are not prepared in second appeal 
to entertain any doubt as to the correctness 
of his finding. That being so, section 90 
of the Trusts- Act would apply, because the 
sale has taken plare owing to the default 
of the mortgagee. But it was said that 
once the sale takes place the provisions of 
section 56 of the Land Revenue Code would 
apply, and, if so, there would be no room 
for the application of section 90 with refer- 
ence to the conduct of the mortgagee as 
such, because cx hypothesi the operation of 
section 56 of the Land Revenue Code would 
.have extinguished all rights of the mort- 
gagee. We are of opinion that section 56 
of the Land Revenue Code does notapply, 
as it has been held as a fact that there 
has been no forfeiture such as would be 
a necessary condition precedent under sec- 


tion 153 of the Land Revenue Code. to 


the learned Judge feels no. 
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the application of the provisions of section 
56 for the purpose of recovering dues as 
arrears of land revenue. The argument 
also appears to us to be slightly 
circuitous, because ev hypothes? it is by reason 
of his default as mortgagee, and by his 
improperly availing himself of his position 
as mortgagee, that the sale has taken place. 
How then’ can it be said that he is to 
obtain immunity from his breach of trust by 
reason of the extinction of his position as 
mortgagee through his fraudulent action as 
mortgagee? This, it appears to us, is also 
the answer to a point which we do not 
think was-.sppreciated by the learned Dis- 
trict Judge, a pəint of thesame nature as 
that argned under section 56 of the Land 
Revenue Code, and based upon the words of 
the proviso te section 7 of the Land Im- 
provement Loans Act, which by implication 
would put an end, upon the sale by the 
Collector. for recovery of a Government loan, 
to the interest of the borrower and of 
the mortgagee of that interest. For these 
reasons we think that the decree of the 
lower Appellate Court was right and should 
bə affirmed with costs. 
Apreal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Civin Appran No, 3259 or 1915. 
July 20, 1916, 
Present:—-Sir Donald Johnstone, Kr., 
Chief Judge. 

AHMAD KHAN—Derenpant— 
APPELLANT 
versus 


ALAM KHAN— PLAINTIFF AND OTEERS— 


Deranpavrs— RESPONDENTS. i 

Appeal, second - Question of law—Question of fact 
— Construction of document—Sale or mortgage. 

If a question decided by the lower Appellate Court: 
isa question to be decided onthe construction of a 
deed then the question is one of law, but if it is to be 
decided not on the construction of the deed but on 
the deed combined with surrounding circumstances 
then it is a question of fact. [p. 298, col. 2.] 

For instance, if the question a Court has to answer 
is, is this document, taken on its own wording, a sale 
or a mortgage, then the question is one of law, if on 
the other hand the question to be: answered by the 
Court is, this document on the face of itis a mort- 
gage, but was the contract actually entered into 
between the parties something different, namely a 
sale, an: if in order to decide this question the Court 
has to consider the terms of the mortgage and the 
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surrounding circumstances, then it is a question of 
fact. [p. 2¢8,col 2.] 

Fateh Chand v. Kishen Kunwar, 16 Ind. Cas. 
67; 16 ©. W. N. 1038; 23 M. L. J. 380; 12 M. L. T. 
413: (1912) M. W. N. 1065; 10 A. L. J. 835; 14 Bom, 
L. R.1090; 34 A. 579; 17 C. L. J. 1; 39T. A. 247 
(P. O.): Diwan Chand v. Sundar, 36 Ind. Cas. 197; 
182 P, W. R. 1916: 68 P. R. 1916; Narain Singh v. 
Jaggat Singh, 14 Ind. Cas. 331; 190 P. W. R. 1912; 
Budha Mal v. Gulab, 36 P. R. 1899; Sunder Das v. 
Dhanpat Rai, 16 P. R.1907; 104 P. L. R. 1908; 127 
P. W. R. 1907, referred to. 

Second appeal from the decree of the 
District Judge, Mianwali, dated the llth of 
May 1915, affirming that of the Subordinate 
Judge, Sargodha, dated the 23rd November 
1914, decreeing the claim. 

Mr. Nand Lal, for the Appellant. 

Mr. Mokand Lal Puri, for the Respond- 
ents. 

JUDGMENT.—In this case the two 
grounds stated as grounds of second appeal 
are, first, that the transaction in connection 
with which the pre-emption suit was brought 
isa mortgage and not a sale as held by the 
lower Courts, secondly, that inasmuch as 
Rs. 2,000 was paid before the Sub-Re- 
gistrar, the lower Appellate Court should 
have held that whole of it had been 
paid as consideration in good faith and 
that the market value was not less than 
Rs. 2,0C0. An objection is raised that 
these questions are questions of fact and can- 
not be agitated in second appeal. Asregards 
the second question raised, there can be 
no doubt that it is a pure question of fact, and 
inasmuch as it has been held plainly that 
Rs. 1,560 of the mortgage money was 
returned after registration, this finding, 
being based upon the evidence of witnesses, 
cannot be touched. 


As regards the first question the matter 
-ig more difficult and I have been 
referred to several rulings, which 
have been rather treated by Counsel in 
arguments before me as conflicting, but 
which are really to my mind not con- 
flicting at all. On bebalf of the appel- 
Jants I am referred to a Privy Council 
ruling, Fateh Chand v. Kishen Kunwar 
(1), Diwan Chand vw. Sundar (2), 

(1) 16 Ind, Cas. 67: 16 O. W. N. 1038; 23 M.L J. 
330; 12 N. L. T. 418: (1912) M. W, N. 1065; 10 A. L, 
J. 335; 14 Bom. l. R 1090; 34 A. 579; 17 ©. L J. 
1; 39 I. A. 247 (P. C.). : 

(2) 36 Ind. Cas. 199; 182 P. W. R. 1916; 68 P. R. 
1916, 
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Narain Singh v. Jaggat Singh (3) 
Now if these rulings be carefully read, 
it will be seen in every one of them 
the proposition laid down is substantially 
this that, if the question decided by the 
lower Appellate Court is a question to 
be decided on the construction of a deed, 
then the question is one of law, but 
that, if it is to be decided not on the 
construction of the deed but on the 
deed combined with surrounding cireum- 
stances, then it is a question of fact. To 
put the point in another way, if the 
question the Court has to answer is, is 
this document, taken on its own wording, 
a sale or a mortgage (or whatever may 
be the actual controversy in the case), 
then the question is one of law; if on the 
other hand the question to be answered 
by the Court is, this document on the 
face of it is a mortgage, but was the- 
contract actually entered into between 
the parties something different from this, 
namely a sale, and if in order to decide 
this question the Court has to consider 
the terms of the mortgage and the 
surrounding circumstances, then it ia a 
question of fact. The rulings quoted on 
the opposite side are Civil Appeal No. 
163 of 1896 of this Court, Budha Mai v. 
Gulab (4), Sunder Das v. Dhanput Rat (5). 
Properly read, these rulings lay down much 
the same principles as those already 
quoted, and, in my opinion, the line of 
demarcation between questions of law and 
questions of fact in this connection is 
quite clear. 


Now in the present case, the deed we 
are considering is certainly on the face 
of it a mortgage-deed, but the lower 
Courts have decided that as a matter of 
fact that deed does not contain the con- 
tract between the parties, who, as a 
matter of fact, sold- and bought the land. 
This inference is drawn from the extremely 
onerous terms of the so-called mortgage and 
from outside cireumstances and the finding 
is that as a matter of fact the defendant 
No. 4 sold the land to defendants Nos. 1 
to 3 and did not mortgage it. 


(3) 14 Ind. Cas. 881; 190 P. W. R. 1912. 

(4) 36 P. R. 1899. f 

2 16 P. R. 1907; 104 P. L. R. 1908; 127 P, W, R. 
1907. : 
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HARI GANU BHAGADE V. GANGADHAR VITHAL GULAVNI. 


For fhese reasons I hold that no 
second appeal lies, and I dismiss the appeal 
with costs. - 

5 Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Civiu Arrear No. 1018 or 1914. 

f February 17, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 

HARI GANU BHAGADE anp OTHERS 
—DEFENDANTS-—- APPELLANTS 
versus 
GANGADHAR VITHAL GULAVNI, 
AND OTAERS— PLAINTIFFS — RESPONDENTS. 
Khoti lands—Kolaba District—Transfer without per 
mission of khot— Forfeiture - Transjeree, liability of. 
An alienation by. a khoti tenant of his khoti lands 
without the permission of his khot in the Kolaba 
_ District works as a forfeiture and the khet is entitled 
upon such transfer to enter upon the land to the 
prejudice of the transferee. 
Narendra Narayan Roy Chowdhry v. Ishan Chandra 
Sen, 13 B. L. R. 274 at p. 288; 22 W. R. 22, referred 
to. 


Second appeal from the decision of the 
first class Subordinate Judge at Thana, in 
Appeal No. 77 of 1914, confirming the decree 
passed by the Subordinate Judge, Roha, in 
Civil Suit No. 112 of 1913. 

Messrs. K. A. Kelkar and M, M. Karbhari, 
for the Appellants. 

Mr. V. B. Virkar, for the Respondents. 


JUDGMENT.—The plaintiffs sue to 
recover possession of certain lands in the 
Kolaba District, on tbe ground that: they 
were entitled so-to do by reason of their 
occupancy tenants having assigned those 
lands to other persons without permission 
of the plaintiffs, who were the khots. 

The learned Trial Judge has cited a 
number of decisions, which establish that 
alienation by a khotd tenant of his khoti 
lands in the Kolaba District works as a 
forfeiture- ` 

The lower Appellate Court, accepting that 
custom as established, discusses a counter- 
custom set up by the defendants to the 
effect that khotý tenants were entitled to 
transfer. their holdings, and he holds the 
gustom is not proved. f 


The learned Pleader “for the appellants 
argues that although the custom may be 
established that a shots tenant cannot 
transfer his occupancy holding withost 
the permission of his khot, it does not 
follow that the khot can upon such transfer 
enter upon the land to the prejudice of the 
transferee. Tt may be thatthe expression 
forfeiture’ is inappropriate to the con- 
sequences which resnlt from an unauthorised 
transfer of an occupancy holding, but the 
result must be that thekhot is entitled to 


re-enter for the reasons stated by Sir 
Richard Couch in the analogous case in 
Bengal of the zemandar and his occupancy 


tenants. In Narendra Narayan Roy Chowdhry 
v. ishan Chandra Sen (1) the learned Chief 
Justice says: “If a ryot having a right of 
occupancy endeavours to transfer it to 
another person, and, in fact, quits his 
occupation, and ceases himself to cultivate 
or hold the land, it appears to me that 
he may be rightly considered to have 
abandoned his right, and that nothing is 
left in him which weuld prevent the zemindar 
from recovering the possession from the 
person who claims under the transfer,” 
That decision was applied by a Bench of ` 
this Court to the case of an unauthorised 
sale of jand by a khoti tenant: see Nagardas 
Sobhagyadas v, Ganu Balu (2). The 
remedy appears to be appropriate, even 
if it be -taken that prior to the pass- 
ing of the Khoti Act of 1880, no khot was 
anything more than a farmer of revenue, 
for he was under an obligation to pay a 
certain revenue to Government, and if the 
occupancy tenant, to whom he looked to 
render his share‘ of the revenue, transfer- 
red the land to some one whom the khot 
did not approve of, the remedy of 
the khot would be to go on to the land 
and collect the produce for himself so as 
to be able to discharge bis obligations 
to Government. The finding, however, of 
custom in favour of the plaintiffs does not 
dispose of the case, because the receipt book 
shows that the transferees have paid khoti 
profits to the khot which have been accept- 
ed. The contention of the defendants in 


(1) 18 B.L. R. 274 at p. 288; 22 W, R. 22, 
(2) (1891) P. J. 107. Í 
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appeal to the lower Appellate Court was that 
they had paid dhara and fayda since 
1897, and the plaintifs knew of their 
possession nnder the transfer, but accepted 
the dhara and fayda at their hands, and, 
therefore, had indirectly consented to the 
alienations, and had no right to maintain 
the suit The learned Trial Judge disposed 
of that point by saying that the fact cf 
plaintiffs’ knowledge of the transfers was not 
proved by the defendants. The learned 
Judge with appellate powers, however, not- 
withstanding the reference to the point 
in the judgment of the Trial Judge, says: 
“The appellant did not urge in the Court 
below that the plaintiff knew of the aliena- 
tion to him, and it is now too late to urge 
that plea.” He appears to have overlooked 
the reference to the point in the jadgment 
of the lower Court. But it is necessary 
for. the decision of the case that that point 
should be decided. We must, therefore, 
remand to the lower Appellate Court for 
decision the issues—When the plaintiffs 
first knew of the alienations by the khotz 
tenants to the other defendants, and whether 
with such knowledge they accepted payment 
of dhara or fayda from the transferees, and. 
whether such conduct amounts to a waiver of 
forfeiture or ratification of the transfer? The 
finding to be returned within one month, No, 
further evidence to be taken. 
Issues remanded, 


PUNJAB CHIEF COURT. 
Seconn Civiu Arrear No. 2786 or 1915. 
. June 7, 1916. 
Present:—Mr. Justice Chevis. 
BUDH RAM anv OTHERS— DEFENDANTS — 
APPELLANTS 
versus 
RALLI RAM AND oTssrs—PLaAtIntirrs— 
RESPONDENTS. 

Limitation Act (IX of 190%), Sch. I, Arts. 57, 85— 
Accounts, suit on—Proof—Evidence, value of balance 
as—Suit on advances in cash and grain—Limitation. 

Article 85 of Schedule I of the Limitation Act 
does not apply to acase where the plaintiff alone 
has been the banker, making advances and receiving 
part-payments from time to time, there being no 
mutual account or reciprocal demands and the 
balance being always in his favour. (p. 801; col. 1.] 
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Jas Ram v. Attar Chand, 30 Ind. Cas. 491;,16 P: R. 
1916; 118 P, W. R. 1915; 175 P? L. R. 1915, distingnish-. 
ed, 7 

A suitto recover advances made both in kind and 
in cash is not governed by Article 75, Schedule J, 
of the Limitation Act. [p. 301, cols, 1 & 2.) 

There is no general rule that a defendant in a 
suit on accounts cannot go behind a‘balance struck 
by him. Jn such a suit the plaintiff must prove 
what is due to him on the accounts. The striking of 
a balance is merely a piece of evidence the value 
of which must depend on the circumstances of 
each caso. [p. 801, col. 2.] 


Second appeal from the decree of the 
District Judge, Ambala, dated the Lith July 
1915, varying that of the Subordinate Judge, 
Ambala, dated the 30th April 1915; dismiss- 
ing the claim 

Lala Sangam Lal, for the Appellants: 

. Mr. Manohar Lal, for the Respondents. 


JUDGMENT.—The plaintiff Kundan. Lal 
{now represented by his sons) sued for ` 
Rs. 700 principaland Rs. 900 interest due on. 
baki accounts, terminating with a balance 
for Rs 700 struck on Poh Sudi 10 Sambat. 
1965= 1st’ January 1909. The defendants. 
are Budh Ram (defendant No. 1) and his: 
nephew Balla (defendant No. 2). The last 
balance is thumb-marked by defendant Nò, F 
only. : . 


The issues strack were as follows: 

1. Is plaintiff due the amount claimed, 
2.4., Rs. 1,600? 

2. Is the suit as against defendant No. 2° 
within time and is he liable for part of’ the 
claim? i 


I will first dispose of the caseas regards 
defendant No. 2. The first Court held that 
defendant No. 2 was not liable. That Court 
after going into the accounts held that the, 
suit failed on the merits as regard defendant. 
No. 1 and dismissed the suit. 


The plaintiff appealed and inground 4of¢ 
the memorandum of appeal pleaded that 
defendant No. 2 was also liable. But the 
learned District Judge says in his judgment. 
“in appeal it is not contended that defend’. 
ant No. 2 is liable.” And in this Court too 
plaintiff's Counsel admits that there should’ 
be no decree against defendant No. 2. It'is 
clear, therefore, that defendant No, 2 must: 
be freed from liability. Bat the District- 
Judge, after finding. that plaintiff is dus 
Rs. 700, gives’ plaintiff a. deoree for this- 
amount, The decree does not: stand: as: a. 
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‘decree ggainst defendant No. lalone, so the 
decree'makes both defendants liable; and in 
this respect is incorrect.’ 

Now-as to defendant No. 1, who admittedly 
struck the last balance but says that the 
accounts were never explained to him and that 
the plaintiff wrote what he liked in the 
accounts. The first Court has gone into 
the accounts in some detail, pointing out 
that defendants’ accounts are in some respect 
irregular, and that plaintiff has charged in- 
terest at exorbitant rates and has not allowed 
interest.on repayments though charging full 
interest on all-advances from date of advance 
to date of next balance. So the first Court 
held that nothing wes proved to be really 
dne onthe accounts. The learned District 
Judge, while noting that plaintiff's accounts 
were certainly kept in a very peculiar 
manner to say the least of it, “held that 
as defendant had struck the balance he must 
abide by it” So the District Judge decreed 
the Rs. 700, claimed as principal, but de- 
clined to allow any interest. The defendants 
appeal to this Court, and the plaintiff has 
lodged cross-objections as regards the claim 
of interest, but at the commencement of the 
hearing of this appeal plaintiff's Counsel 
stated that he withdrew the cross-objections, 
So whatever decree is ultimately to be passed 
must notexceed Rs. 700 and must stand 
against defendant No. 1 only. 

In the first place defendants’ Pleader 
argues that the suit is time-barred. This 
is the first time that the plea of limitation 
‘has been raised so far as defendant No. 1 is 
concerned. First Counsel urges, relying on Jas 
‘Ram v. Attar Chand (1), that Article 85 of the 
Schedule to the Limitition Act applies. But 
the ruling cited refers to an entirely different 
class of dealings. In the present case plaint- 
iff alone has beén‘the banker making ad- 
vances from time to time, and receiving part- 
payments fromtime to time. The balance 
hag always been in’ plaintiff’s favour.’ There 
is in this case no mutual account nor have 
‘there been reciprocal demands, for the debtor 
‘has never been in a position to make any 
demand. Clearly then Article 85 is inappli. 
cable. ‘Then the learned Pleader quotes 
Article 57, but this is nota suit merely to 


(1) 80 Tud. Cas. 491: 16 P. R.-1916; 118 TP. W. R. 
1915; 178 P. L.B, 1915, 


a 


. struck from time to time, 
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recover money loan, for plaintiffs advanzes 
have been in kind (grain) as well as in 
cash. failing to find any other Article of 
the Schedule applicable defendants’ Pleader 
gives up the plea as to limitation. 


The next plea advanced is that plaintiff 
cannot sue merely ona balance. The answer 
is simple, viz., that plaintiff is not suing ona 
balance, but on accounts leading upto a 
balance struck—the balance being merely a 
piece of evidence. 


The next plea is a sound one, viz., that if 
plaintiff issuing on accounts he must prove 
what is due to bim on those accounts. 
Plaintiff’s Counsel frankly admits that this 
plea is correct. The learned District Judge 
has not gone into the accounts, but has held 
thatasdefendant No. 1 struck the balance 
he must abide by it. A ruling is referred 
to inthe District Judge’s judgment as Civil 
Appeal No, 24 of 1913. This ruling I 
have been unable to trace. Chief Court 
Civil Appeal No. 24 of 1913 is not 
the case, nor is 24 P. R. 1913. Plaint- 
iff's Counsel too states that he is. un- 
able to trace the ruling. I am unaware 
of any ruling to the effect that in a snit 
for money due on accounts the defendant 
cannot go behind a balance «struck by 
him. The striking of the balance is merely 
a piece of evidence, the value of which 
must depend on the circumstances of the 
case. Where such a balance is struck by 
an educated man of business the presump- 
tion ordinarily is that be has understood 
the accounts, and the evidential value of 
the striking of the balance is great. But 
where the striker is an illiterate person 
as in the present case, the evidential 
value is much less. Experience tells us 
that such persons often strike balance after 
balance, being imposed on, by a shrewd 
money-lender who may keep the most 
irregular and fallacious accounts and may 
make gross overcharges, piling up the 
interest and (to put it briefly) committing 
all the sins which the first Court attributes 
to the plaintiff in the present case. The 
plaintiff is entitled to what is really due 
ou the accounts and to nothing more, 
This does not mean that no compound 
interest is allowable. When balances are 
the ordinary 
practice is to add interest to principal 
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each time a balance is struck, and so 
compound interest is bound to come in. 
But where repayments are made between 
any two balances, the debtor is entitled to 
interest on each repayment from the date 
of repayment to the next balance, just in 
the same way as the creditor is entitled 
to interest on any future advance from 
the date of that advance till the next 
balance and to interest on the former 
balance till the date of the next balance, 
This, of course, necessitates a careful 
serutiny of the accounts, but this is un- 
avoidable. If necessary, a Commissioner 
can be appointed to go into the accounts, 
but fhe accounts must be gone through 
and plaintiff must be given a decree for 
so much as is actually due on the accounts and 
no more. 

I accept the appeal, and reversing the 
decision of the lower Appellate Court, I 
remand the case to that Court for re- 
decision in accordance with what is written 
above. The accounts must be gone through 
and the plaintiff should be given a 
decree for whatever sum, if any, is astually 
due on the dealings, As already noted, 
the decree must not exceed Rs. 700 and the 
decree must stand against defendant No.1 
only, defendant No. 2 uot being liable. 

Stamp on appeal to this Court to be 
refunded, other costs in this Court to 
follow the event. 

Appeal accepted; Oase remanded, 


PATNA HIGH COURT. 
Sevonp Civin APPEALS Nos. 1970 anp 2030 
-oF 1915. 
December 21, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Roe, 
Hakim KHALIL AHMAD AND 0 AERt— 
PLAINTIFFS — APPELLANTS 
versus 
Malik ISRAFIL AND orHERs—~Derenpants—~ 


RESPONDENTS. 

Muhammadan Law—Ahmadis, whether Muham- 
madans—Mosque, right to hold separate congregation 
an, 

Members of the Ahmadiya sect of Qadian are 
Muhammadans, [p, 308, col, 1.] 5 


ev 
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Every mosque is open to any Muhammadan, to 
whatever sect he may belong, who chooses # pray in 
it. But members of any and every sect of Muham- 
madaus are not entitled to pray in every mosque as i 
separate congregation behind an imam chosen by 
themselves, ip. 303, col, 2.7 

Per Roe, J.— Semble.— Where people deliberately 
come late to prayers they cannot be allowed to have a 
second service of their own. [p. 804, col. 1.] 


Second appeals against the decrees of the 
District Judge, Monghyr. 


Mr, Zofrulla Khan (with him Mr. 
Khurshed Hasnain), for the Appellants. 


The Hon’ble Mr. Mazharul Hag (with 
kim Mr, Muhammad Yunus, Khan Bahadur 
Syed Fakhruddin, Maulvi Mustafa Khan, 
Maulvi Muhammad Tahir and Maulvi Nurul 
Hasan), for the Respondents, 


JUDGMENT. 


Caanuter, ©. J.—These are cross-appeals 
against a decree of the District Judge of - 
Monghyr, modifying a decree of the Sub- 
ordinate Judge of Monghyr which dismiss- 
ed the plaintiffs’ suit. 

The plaintiffs are professed followers of 
Mirza Ghulam Ahmad of Qadian in the 
Panjab, who acquired considerable notoriety 
as a preacher about 35 years ago and 
attracted a considerable following in the 
Punjab, and elsewhere. The followers of 
Ghulam Ahmad are known generally as 
Ahmadis or Qadiani’, The plainiiffs’ case 
was that, though dissenters from what is 
generally regarded as the orthodox Muham- 
madan faith, they are true Muhammadans. 
They say ‘that till December 1911 they 
were in the habit of offering up their 
prayers both individually and as a con- 
gregation in a certain mosque’ in Mohalla 
Dilawarpur in the town of Menghyr, but 
were then prevented by the defendants 
from doing so. They claimed ‘4 declara- 
tion of their right to offer prayers in the 
mosque both individually and as a con- 
gregation and also an .injunction restrain- 
ing the defendants from interfering with 
them. The defendants resisted the suit on 
inter 


various grounds and alia pleaded 
that the plaintiffs were not Muham- 
madans at all. The Subordinate Judge 


held that the plaintiffs were Muham- 
madans, but were uot entitled to forma 
separate congregation for prayer in the 
mosque. He held that they were entitled 
to offer prayers individually behind the 
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Hanif imam of the mosque but as they 
did *not desire to do that, be dismissed 
the suit. On appeal the District Judge 
agreed that the plaintiffs must be regard- 


ed as Muhammadansand that they could. 


not be allowed to form a separate con- 
gregation for prayers in the mosque, but gave 
them a declaration that they were entitled 
to worship in the mosque behind the re- 
cognised imam and in the same congrega- 
tion as the defendants. 


- In these second appeals the plaintiffs con- 


tend that their claim should have been 
decreed as laid and the defendants con- 
tend that the suit should be dismissed alto- 
gether. 

Some attempt was made on behalf of 
the defendants to controvert the concurrent 
- findings of the Courts below that the 
plaintiffs were Muhammadans, but it was 
not seriously pressed. The Courts below 
_have given convincing reasons for holding 
that the plaintiffs are Mubammadans, not- 
‘withstanding their pronounced dissent from 
orthodox opinion on several important 
articles. of the faith. The plaintiffs as 
Muhammadans appear to be entitled to 
enter the mosque if they please and to 
offer up prayers with the regular congrega- 
tion behind the recognised imam, but as 
they profess to regard orthodox Muham- 
madans as infidels it is unlikely that 
they will take advantage of the decree 
made by the District Judge. 

The importan$ question in the case 
is whether the plaintiffs are entitled to 
pray as a separate congregation in the 
mosque, č. e, behind an imam of their 
own. The claim is an extravagant one 
and there can be little doubt that if it 
is allowed, there will be serious trouble 
in the mosque. The plaintiffs contend that 
every mosque is dedicated to the worship 
of God and is opento any Muhammadan, 
to whatever sect he may belong, who 
chooses to pray-in it. The cases reported 
as Queen-Empress v. Ramzan (1), Ata-ullah 
v. dein-ullah (2) and Jangu'y. Ahmad Ullah 

(3) and other authorities on which the 
plaintifs rely certainly support this con- 

(1) 7 A. 461; A. W. N. (1885) 117; 4 Ind. Dec. 
(x. s.) 722. 

(2) 12 A. 494, A, W. N. (1880) 179; 6 Ind. Deo. 
(x. s.) 1059. 

(8) 13 A, 419; 7 Ind. Dec. (x. s.) 268. 
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tention, but they lend no support to the 
further contention advanced by the plaint- 
iffs, namely, that the members of any 
and every sect are entitled to pray in 
every mosque as a separate congregation 
behind an imam chosen by themselves. 
The mosque in question has been in 
existence for about 200 years and appears 
to have been used all along by orthodox 
Sunni Muhammadans. In all probability 
it was established for the benefit of Sunni 
Muhammadans, though if may be that 
other Muhammadans are entitled to pray 
in it individually or join in the con- 
gregational worship which is conducted there. 
No authority whatever has been cited 
for the proposition that half a dozen 
members of a new sect (it is said that 
there are only so many Ahmadis in 
Monghyr) are entitled to thrust themselves 
into a mosque which has been used 
by orthodox Sunni Muhammadans for genera- 
tions, form a separate congregation there, 
and disturb the old standing arrange- 
ments for the conduct of worship in the 
mosque. It is suggested that certain times 
might be allotted to the plaintiffs for con- 
gregational worship with -their own imam 
Such an arrangement appears to be un- 
known to the Muhammadan Law. It 
would curtail the time available for the 
orthodox Sunnis who have used the mosque 
for so many years, As already stated, the 
regard orthodox Sunnis as 
infidels. The orthodox Sunnis in their turn 
regard the Ahmadis as infidels and have, 
we are told, formally denounced them as 
such. There would almost inevitably be 
serious trouble in the mosque. It appears 
to me that what the plaintiffs wish to dois as 
likely to cause acute friction (if nothing worse) 
as if they actually disturbed ‘the orthodox at 
their prayers in the mosque. As there is 
no authority for the contention advanced 
by the plaintiffs and it is clear that the 
rights enjoyed by the orthodox for genera- 
tions would be seriously impaired by the 
intrusion of the plaintiffs as a separate 
congregation and if is certain that tke 
admission of their claim would result in 
unseemly conflicts in the mosque, I am of 
opinion that their claim should be reject- 
ed. 


1 would dismiss both appeals with costs, 
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Ror, J.—I agree that this appeal should 
be dismissed. The sole object of the case 
ig to secure a decree that the appellants 
are entitled to deliberately abstain from 
joining in the ordinary worship 
mosque and to appoint an imam of their 
own to read prayers for them after the 
ordinary worship bas been concluded. The 
learned Subordinate Jadge who tried this 
case is himself a Mubammadan gentleman 
and he quotes it 
well-known rule of worship that where 
‘people deliberately come late to prayers they 
will not be allowed to have a second 
service of their own. This seems to me 
to be in accordance with an extract from 
B-7 and B-13 of Volume I of the chap- 
ter relating to. azan of Zadul Maad 
which runs:— 

“Eyen if he waits for the imam of his 
own sect, having removed himself from 
the midst of men of a different sect, while 
offering up prayers with congregation, this 
act of his will not be considered as his 
turning away from the congregation with 
abhorrence when it is known that he is 
waiting for a congregation which is most 
perfect.” : : 


This seems to imply that if he does 
turn away from the regular prayers with 
abhorrence he cannot be allowed to have 
a special mam of his own. In the case 
before us the plaintiffs state clearly that 
they will not, under any circumstances, 
worship behind an tmam who does not 
recognise Mirza Ghulam Ahmad. Having 
made that statement of fact, it seems to me 
clear that they’ are not permitted to have 
subsequent services and worship under an 
imam of their own. I agree, therefore, 
that the appeals should be dismissed with 
costs. 

f F Appeals dismissed, 
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ALLAHABAD HIGH COURT. 
First Apesat FROM ORDER No, 36 or 1916. 
“October 31, 1916. 
Present:—Mr. Justice Walsh and 
Mr. Justice Stuart. 
BALAK AND otuers— Devenpants— 
i APPELLANTS 
versus 
ALEY HASAN AND OTHERS—PLAINTIFES—- | 


RESPONDENTS. 

Practice—Finding of Judge, form of—Precision and 
definiteness - Cinil Procedure Code (Act V of 1903), O. 
XX, rr. 4, 5. 

The findings of a Court should be specifically and 
precisely stated, whatever reasons therefor may be 
contained in the judgment. 


First appeal from an order of the Sukordi- 
nate Judge, Jaunpur, dated the 20th 
January 1916, 

Mr. Kanhayw Lal, for the Appellants. ` 

Dr. S. M. Sulaiman, for the Respondents. 

JUDGMENT.—This ease unfortunately 
illustrates the danger of not using precise 
languaye-at'some portion or other of the 
judgment. We strongly recommend Judges 
of the Courts below, when giving judgment, 
whatever they may say in their reasons, to 
conclude their findings by saying that they 
find as a fact certain specified things. “The 
sole question raised in this case is whether 
there was mortgage or not, and inasmuch as 
a mortgage exists and was recorded in the 
patwart’s papers, the only question is whether 
it can be satisfactorily proved. The first 
Court held against it. Itis quite true that 
it held that the witnesses were subservient 
to the plaintiff and that they were tutored; 
but if one is to. be very precise, it never 
found that they were not telling the truth. 
It is only by implication that it found that 
they were not to be believed. The second 
Court has done precisely the same thing, 
with the converse proposition. The second 
Court has agreed that they were certainly 
not independent but that they should have 
been believed, and has sent the case back to be 
determined upon a basis which would only be 
legal if it accepted the execution of the mort- 
gage. We think that the language, although 
somewhat lacking in precision, can only be 
fairly construed as a finding of fact that the 
witnesses were found to be credible witnesses; | 
in other words, that the mortgage was prov- 
ed. By that finding we are bound, and we 
must, therefore, dismiss the appeal with costs. 

: Appeal dismissed, 


Vol. XXXVII] 
MAHAMAD NATHU YV, EMPEROR, 


INDIAN 


“ BOMBAY HIGH COURT. | 
CrrminaL Revision No. 176 or 1916. 
September 7, 1916. 
Fresent:—Mr. Justico Beaman and 
Mr. Justice Heaton. 
MAHAMAD NATHU AND otners—Accusep 
— APPLICANTS 
versus 
EMPEROR- Responppyt. 

Bombay Prevention of Gambling Act (Bow. Act IV of 
3887), s. 12—Playing cardsfor very insignificant stakes 
near a masjid—Osence, trifting—Sentence. 

Accused, who were pcons and mill-hands, were 
convicted by a Magistrate for gambling in that 
they played cards for very insignificant stakes on a 
hot afternoon underthe cool shades of a masjid and 
were sontenced to fifteen days’ imprisonment cach: 

Held, that the offence was very trivial and the 
sentence inflicted grogsly disproportionate and that 
a warning or a small fine would have answered the 
ends of justice. 

Criminal application for revision against 
conviction and sentence passed by the City 
Magistrate, first class, Ahmedabad. 

Mr. T, R Desai, for the Applicants. 

Mr. S. S. Patkar (Government Pleader), 


. for the Crown. 


JUDGMENT.—We think it a pity that 
the gambling laws, through the injudicious 
activity of tbe Police and want of discre- 
tion on the part of the Magistracy, should 
sometimes be worked so harshly as they have 
been in this case. Without going into a 
disenssion of the points raised by the learned 
Counsel for the applicants, it will be sufficient 
to say that every feature of the case convin- 
ces us that it was of the most trifling charac- 
ter and one which might have been passed 
over by the Police with a caution or, if 
brought before the Magistrate, dealt with 
by him in a very different way from 
that in which he has dealt with these offend- 
ers. They are peons and mill-hands, and on 
a hot afternoon betook themselves to the 
cool shades of the Daskroi Masjid where, 
adopting the Magistrate’s finding of fact, 
they were.amusing themselyes by playing 
cards for very insignificant stakes The 
Police raided the place and dragged nine of 
these persons before the Magistrate, who 
convicted five of them and actually 
sentenced them to fifteen days’ imprison- 
ment. Such a sentence in such circum- 
stances appears tous to be monstrous and 
altogether out of proportion to the erimi- 
nality of the acts charged. If the Police 
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had thought it worthwhile to bring such 
persons before a Magistrate on such charges, 
we should hava thought that the Magistrate 
would have seen that this was no serions 
matter, and if he had felt it necessary upon 
the evidence to convict the accused persons 
at all, he would have let them go with a 
small fine. Unfortunately they appear to 
have undergone seven days’ imprisonment 
before they were released on bail by this 
High Court. 

We, therefore, now remit the unexpired 
portion of the sentence. We donot interfere 
with the conviction, because in the circum- 
stances there is no occasion for us to do so. 

Scutence remitted. 


LOWER BURMA CHIEF COURT. 
Orianan Reviston No. 117 or 1915. 
June 9, 1916. 
Present: —Mr. Justice Ormond. 
NGA AUNG GYL AND OTHERS— APPLIJANTS 
VvETSUS 


EMPEROR—Responvent. 

Oriminal Procedure Code (Act V of 1898), s 195-- 
Sanction, proper Court to apply to for —Notice—Order 
granting sanction. 

Ordinarily an application for sanction to prosecute 
for giving false evidenvo should be made to the 
Court in which the alleged false evidence was given. 
When application is made to another Court, it is 
incumbent on such Court to send notice to the 
opposite party to show cause. pp. 306, col 1.] 

An order granting sanction to prosecute should 
show reasons why the sanction is granted. [p. 803, 
col. 1.] 


Mr. Lambert, for the Applicants. 


ORDER.—The six petitioners apply for 
an order to revoke an order made by the 
Sessions Judge of Prome sanctioning their 
prosecation under section 194, Indian Penal 
Code, for giving false evidence before the 
Committing Magistrate. The case was 
committed by the Magistrate to the Ses- 
sions, when the Public Prosecutor asked 
leave to withdraw the prosecution. The 
Sessions Judge, after perusing the evidence 
taken by the Committing Magistrate, allowed 
the case to be withdrawn and intimated that 
the case appeared to be concocted and that 
the executive authorities would, no doubt, 
consider thé propriety of initiating proceed- 
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ings under section 194, Indian Penal Code. 
The Public Prosecutor then put in a petition 
to the Sessions Judge applying for sanction 
to prosecute these six petitioners, and the 
Sessions Judge’s order is comprised in the 
three words “sanction is granted” written 
at the foot of the petition. Ordinarily an 
application for sanction in such a case 
should be made to the Court in which the 
alleged false evidence was given and there 
is no reason apparently why that should 
not have been done in the present case. 
The Sessions Judge, not having been the 
Court before whom the alleged false evidence 
was given, should have issued notice to the 
petitioners and have given them an oppor- 
tunity of showing cause why sanction should 
not be granted; and the Sessions Judge 
should have specified his reasons for having 
granted the sanction For these reasons 
the sanction is revoked This order does 
not preclude the Public Prosecutor from 
applying for sanction in the proper way. 

Revision accepted: Sanction revoked. 


LOWER BURMA CHIEF COURT. 
‘CriminaL Reviston No. 206B or 1916. 
July 21, 1916. | 
Present: ~Mr. Justice Ormond. 
NGA PO YIN AND ANOTHER — APPLICANTS 
VETSUS 


EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), 8. 195— 
Penal Code (Act XLV of 1860), s. 1983—Sanction 
— Order granting sanction, form of. 

An order granting sanction to prosecute for giving 
false evidence ought to specify the statement alleged 


to be falee. 
Obiter dictum.—It is no offence to make a false 


statement to the Police. 

JUDGMENT.—The Magistrate has sano- 
tioned the prosecution of the applicant 
for an offence under section 193, 
Indian Penal Code, of giving false 
evidence. He states that either their 
statements to the Police must have been 
false or their evidence in the case. Their 
statements to the Police if false would not 
constitute an offence, and he does not specify 
the statements made by the applicants 
which are alleged to be false statements 
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made on oath. The order sanctioning their 
prosecution must be set aside. 
Revision accepted; Order set aside. 





BOMBAY HIGH COURT. | 
Criminan APPEAL No. 307 or 1916. 
September 7, 1916. 
Present:—Mr. Justice Beaman and 
Mr. Justice Heaton, 
EMPEROR— APPELLANT 
versus 
BLANCHE CONSTANT CRIPPS AND 
ANOTHER-—ACCUSED—RESPON DENTS, 

Penal Code (Act XLV of 1860), s. 317—‘Having the 
care of such child’, meaning of—Person entrusted sith 
custody of child for abandonment, whether ‘has care’ 
of child—Offence. | 

Any person receiving an infant from its mother, 
on the distinct understanding that the mother 
nover desired or wished to have the child back 
again, must in Jaw be regarded as-a person having 
the care of that child until he or she has transferred 
it to the care and custody of some other person 
or institution. [p. 807, cols. 1 & 2; p. 308, col. 1.] 

The shortness or temporary nature of the custody 
is immaterial and any exposure or abandoument by 
the person receiving the child isan offence under 
section 317, Indian Penal Code. [p. 807, col. 2.] 

The mother is also guilty of an offence under 
sections 317 and 109, Indian Penal Code, if she hands 
over ne child so that it might be abandoned. [p. 208, 
col. 1. 


Criminal appeal from an order of 
acquittal, passed by the Sessions Judge, 
Ahmedabad. 


Mr. 8. 9. Patkar (Government Pleader), 
for the Crown. í 
Mr. T. R. Desai, for the Accused. 


JUDGMENT. 


Braman, J.—This is an appeal by the 
Government of Bombay against the acquittal 
of two women by the Sessicns Judge of 
Ahmedabad. The offences with which they 
were charged were under sections 817 and 
102 of the Indian Penal Code, 

The facts, which are undisputed, are that 
the younger of the two accused persons, 
a girl of fourteen, became pregnant while 
still unmarried, and in order to conceal 
her sbame from her parents with the con- 
nivance of the elder of the two accused, 
her sister, she was conveyed to the Civil 
Hospital of Ahmedabad where she was 
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safely delivered of a child. As soon as she 
was sufficiently recovered, the two sisters 
agreed that it would be advisable to dis- 
pose of the child secretly. Accordingly, 
the young mother handed the child to her 
elder sister, who carried it by train to 
Mahomedabad ‘where she left it ina second 
class compartment The child was care- 
fully wrapped up and a bottle of.milk 
was left by its side, so that as soon as 
it was discovered by any one there should 
be means of feeding it. 

These being the admitted facts, the learned 
Sessions Judge came to the conclusion that 
no offence had been committed by either 
of the accused persons. The mother, in 
his opinion, was the only one of the two 
who had the care of the child and she 
neither exposed nor left it with the inten- 
tion of wholly abandoning it; Her elder 
sister, according to the view taken by the 
learned Sessions Judge—a view which had 
formerly been expressed in the Madras 
High Court—was not a person having the 
sare of the child within the meaning of the 
‘section, because she was only entrusted with 
the child for the express purpose of exposing 
or leaving it. 

A further point has been argued before 
us, viz, that in any view, neither of the 
accused had the intention of wholly abandon- 
‘ing the child. That, we think, is un- 
necessary to discuss. It is perfectly clear 
that having regard to the true objects of 
sections of this kind, we should not be too 
nice in fitting facts literally to the words 
of the section but look to them asa whole, 
and so looking at them we should have 
no hesitation whatever in saying that the 
‘intention of both the sisters was to get rid 
of the child, as far as they were concerned, 
that is to say, of wholly abandoning it 
without at the same time providing for its 
immediate protection and care by other per- 
sons, 

The first point, however, needs a little 
more consideration, although we have no 
doubt that the learned Judge was wrong. 
It is not so easy to demonstrate this by 
dialectical analysis, We cannot help feel- 
ing, however, that in cases of this kind, 
any person receiving an infant from its 
mother on the distinct understanding, as 
in this case, that the mother never desired 
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or wished to have the child back again, must 
in law be regarded as a person having 
the sare of that child antil he or she had 
trausferred it to the care and custody of 
some other person or institution. The diffi- 
culty arises in cases where the care or 
possession—whatever term be used—intend- 
ed by the mother, would be in the contemp- 
lation of both the persons concerned for 
an extremely short time. Suppose, for ex- 
ample, the mother desires to abandon her 
child and on that distinct understanding 
she requests another to leave it in a lonely 
field some two minutes’ distance away, we 
are still of opinion that during that space 
of time, the second person carrying the 
child with no other object than that of 
exposing and leaving it in the appointed 
place would have the care of it sufficiently 
within the meaning and contemplation of 
section 317. Thiscan be easily exemplified 
by retaining all other conditions but ex- 
tending that of time. Suppose a second case 
in which the mother makes over her child 
in India to a person with the intention 
that that second person should carry the 
child to South America and there abandon 
it. The intervening period might be several 
months and during the whole of that time 
tbe person in actual possession of that child 
would, in our opinion, have the care cf 
that child within the meaning and con- 
templation of the section and we do not think 
that in such a case the facts would ever 
occasion any doubt or hesitation at all. But 
if we are right, mere extension of time 
could not affect the underlying principle, 
and that principle again would have to be 
applied in each case with reference to 
its facts and also with that degree of 
common sense which Judges of experience 
are supposed to exercise while administer- 
ing the criminal law. It is sufficient for 
our purposes to look first at the real in- 
tentions of the persons and see whether 
they fall within the mischief which the 
particular section of the Indian Penal Code 
is designed to strike at. If we needed 
confirmation of this view, we might look 
to the English Statute, where the case with 
which we are dealing has been expressly 
foreseen and provided for. There it is 
enacted thata person, situated exactly as 
the accused No. 2 was situated in this case, 
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that is to say, having the defacto posses- 
sion of the child. has the care of the child 
for the purpose of the Statute. 

While, therefore, we think that the learn- 
ed Sessions Judge was wrong in his law, 
we agree with him in his estimate of the 
moral guilt of the accused, and the learned 
Government Pleader has been instructed 
merely to ask for an expression of the law 
from this Bench and not to press in any 
way for senlence. Being of opinion, how- 
ever, that the acquittal was wrong the law 
compels us to convict and, therefore, to inflict 
some sentence, 

We reverse the acquittal and convict 

both the accused under sestions 317 and 
109 of the Indian Penal Code and direct that 
each of them do undergo one day’s simple 
imprisonment. 
; As we understand that the accused are 
in Bombay, the sentence will be sufficiently 
carried ont by detaining them until the rising 
of the Court this evening. 

Heaton, J.—I agree, I think this isa 
very pitiable case, one in which no possible 
object can be gained by imposing a sub- 
stantial sentence, But I think tbe learned 
Sessions Judge was wrong in the view he 
took of the law. It seems to me that when 
the accused No. 2, the elder sister, took 
or received this child from its mother and 
conveyed it to a railway carriage and then 
went off with it leaving the mother behind, 
she became immediately responsible for the 
well-being of the child. It does not matter 
that her ultimate object was to leave 
the child and return without it. She was 
nevertheless for the time being the person 
who had the care of the child, I think, 
within the meaning and intention of these 
words as used in section 317 of the Indian 
Penal Code. 

Acquittal reversed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CORIMINAL Revision No, 57 or 1916. 
June 6, 1916. 

Presani:—Mr. Kendall, A. J. C., and 
Syed Mohammad Ali, A. J.C. 
UDAI BHAN PARTAB SINGH— 
APPLICANT 


versus 


RAM SAMAJH—Obppostrs PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 435, 
439, 145, scope of ~Revision—High Court, non-chartered, 
revisional powers of—Jurisdiction of Magistrate acting 
under s. 145— Preliminary order—Crownds not record- 
ed, effect of. 

Section 439, Criminal Procedare Code, simply sets 
out the revisional powers of a High Court. It does 
not purport to qualify, add to, or detract from, any 
of the provisions of section 434, Criminal Procedure 
Code, and has to ba read along with that section in 
order to find whether certain proceedings are open 
to revision by the High Court. The words in 
section 432, Criminal Procedure Code, “the record of 
which has been called for by itself”, are not used in 
contradistinction to “which otherwise comes to its 
knowledge”, and these latter words cannot be read 
go as to have reference to a petition. [p. 809, col. 2.] 


Kamil Kutty v. Udayavarma Raja Valia Raja of 
Chirakal, 17 Ind. Cus. 63; 86 M. 275; 23 M D. J. 4995 
12 M. L. T. 439; (1912) M. W. N. 1164; 13 Or. L. J, 
758, referred to. 


The essential requisite to give a Magistrate juris- 
diction under section 145 of the Code of Criminal 
Procedure is that he must be satisfied from informa- 
tion of some sort that a dispute exists likely to cause 
a breach of the peace concerning land or water, or 
the boundarios thereof, within his jurisdiction. [p. 
310, col. 2] 


There is nothing in section 425 (3), Crimixal Pro- 
cedure Code, to prevent a non-chartered High Court 
interfering in proccedings which purport to be pro- 
ceedings under Chapter XII, in a case where the 
Magistrate has initiated those proceedings without 
jurisdiction to doso [p. 311, col. 1J 


Tho mbre mention of an order as being made under 
section 145, Criminal Procedure Code, will not of 
itself make that order an order under Chapter XIT, 
Criminal Procedure Code. [p. 3 0, col. 1.) 

Wajid Ali Shah v. Abdul Ghafur Khan, 6 O. C. 1, 
referred to 


But itis to be presmucd that the work of a Court 
is done decently and in order, and if a Magistrate 
has jurisdiction he can enter the ting-fence of 
Chapter XII, Criminal Procedure Code, and he 
cannot be followed nor his procedure examined. 
[p. 310, cols. 1 & 2.] 

Jhingai Singh v. Ram Partap, 1 Ind. Cas, 762; 31 
A. 150; 6 A. L. J. 113; 9 Cr. L. J. 882 and Kamat 
Kutty v. Udayavarma Raju Valia Raja of Chirakal, 
17 Ind. Cas. 65; 86 M. 275; 23 M. L. J. 499; 12 M. L. 
T, 489: (1912) M. W. N. 1154; 13 Cr. D. J. 758, 
referred to. 7 
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lence, a non-chartered High Court (which cannot 
avail of the general powers of superintendence con- 
ferred by section 15 of the Indian High Courts Act) 
cannot entertain an application for revision of pro- 
ceedings purporting to be under Chapter XIJ, 
Criminal Procedure Code, unless such High Court 
can ascertain without calling for the record of the 
lower Court, e. g., by copios of the proceedings or by 
the affidavit of the applicant, that the lower Court 
initiated those proceedings without jurisdiction to do 
so, that is to say, that the Magistrate in question was 
not suchas could have exercised jurisdiction in tho 
matter or that there was no information upon which 


the proceedings could bo started. [p. 310, col. 2; p. 
BIL, col. 1.) 


Wajid Ali Shah v. Abdul Ghafur Khan, 5 O.C. 1, 
reforred to and explained, 

An omission to record grounds in the preliminary 
order made by a Magistrate under section 145, 
Criminal Procedure Code, does not affect his 
jurisdiction. [p. 310, col, 2.] 

Kamal Kutty v. Udayavarma Raja Talia Raja of 
Ghirakal, 17 Ind. Cas. 65; 36 M 275; 23 M. L. J. 499; 


12 M. L. T. 439; (1912) M. W.N. 1164; 13 Cr. L. J. 
753, followed. 


Application against the order of the 
Magistrate, lst class, Fyzabad, dated the 
26th April 1916. 

The Hon'be Pandit Gokaran Nuth Misra, 
for the Applicant. 

Syed Ali Mohammad, for the Opposite 
party, 

JUDGMENT.—This is an application 
under section 439 of the Ccde of Criminal 
Procedure that this Court should call for 
and set aside proceedings under section 
145 of the Code. This application was 
filed béfore the learned Judicial Commis- 
sioner, who has recorded an order expressing 
his doubts as to whether this Court has 
any power to send for the record. In 
view, however, of the ruling of a Bench 
of this Court in Wajid Alt Shah vy. Abdul 
Ghofur Khan (1), which weuld seem to 
justify the admission of this application, 
the learned Judicial Commissioner has 
referred the application for admission to 
this Bench. The applicant and the opposite 
party have both been heard. 

ə It is first worthy of notice that the 
application is termed an application under 
section 439. The provisions of section 435, 
sub-section 3, are very clear. Proceedings 
under ‘Chapter All are not proceedings 
within .the -meaning of section 435. They 
are not, therefore, proceedings in which the 


(1) 50.01. 
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High Court may call for and examine the 
record of any inferior Court within the 
local limits of its jurisdiction. It is no 
doubt to anticipate this objection that this 
application is termed an application under 
section 439. Section 439 sets ont the 
powers of revision which a High Court 
has in the case of any proceeding, the 
record of which has been called for by 
itself, or which has been reported for orders, 
or which otherwise comes to its knowledge. 
This vectios must be read along with ` 
section 435. It does not purport to qualify, 
add to, er detract from any of the pro- 
visions of the Jatter section. We have no 
doubt that the language in section 429, 
“the record of which has been called for 
by itself”, is not used in contradistinction 
to “which otherwise comes to its knowledge,” 
and consider that there is no room for the 
reading of these words, “which otherwise 
comes to its knowledge”, as having reference 
to a petition. Section 439 does uot confer 
upon any High Court any power to take 
proceedings. It only sets out the powers 
of dedeion. that the High Court possesses 
in cases which have come before it. This 
question has been discussed at some length 
in Kamal Kutty v. Udayavarma Raja 
Valia Raja of Ohħwakal (2), where it is 
noted that it could hardly have been the 
intention of ihe Legislature that the ordinary 
channel by which proceedings are examined 
be blocked up by the Legisləture “with 
respect to the proceedings contemplated in 
section 435 (3), but that Courts should 
exercise the power of revision, if the record 
came before them in some other manner 
not explained. The present application in 


fact must ba treated as an application 
asking this Court to take action under 
section 435 of the Code of Criminal 
Frocedure. 


In Wajid Ali Shah v. Abdul Ghafur Khan 
(1) it is laid down by a Bench of this Court 
that— 

“the mere circuzstance that an order, 
which it is sought to have revised under 
the High Court’s powers of revision under 
the Code of Criminal Procedure, purports 


FEY 


Cas. 65; SAM. 276; 23 M. L 
N. p. T 115-4, 13 C 


9; (1912) M. W. N. 
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to have been made under section 145 of 
the Code, does’ not debar that Court from 
the exercise of those powers, and that it 
can interfere with the order, if it is really not 
an order underthat section, but is passed 
without jurisdiction.” 

Tt is suggested, however, that this ruling 
is incorrect, inasmuch as this Court is unable 
to send for the record, and so is unable to 
determine whether the order was or was 
not passed with jurisdiction. Records under 
Chapter XIT of the Code have been frequent- 
ly sent for by High Courts and on several 
oczasions by this Court and orders passed 
_ by Magistrates have been interfered with 
and seb aside. It is argued that High 
Courts have been enabled to send for records 
because of their powers of superintendence 
under section 15 of the Indian High Courts 
Act, bib that this Court has no such 
extraordinary powers, There can be no 
doubt, as was laid down in Wajid Ali Shah 
v. Abdul Ghafur Khan (1) and as has been 
ruled elsewhere, that the mere mention of 
an order as being made vnder section 145 
of the Code of Criminal Procedure will 
not of itself make that order an order under 
Chapter XII ; but it is argued for the 
opposite party, who opposes the admission 
of this application, that even remembering 
this latter principle, this Court is entirely 
debarred from interfering with an order 
which ane Se to have been passed under 
Chapter XII, however scandalous the resulis 
may -be, because it cannot send for the 
record. That such should be the intention 
of the Legislature would appear improbable 
and an argument leading to such a result 
calls for careful scrutiny. 


It is to be presumed that the work of a 
Court is done decently and in order. Where 
a proceeding, therefore, purports to be a pro- 
ceeding under Chapter XII, this Court will 
presume that itis such a proceeding ; and 
where it cannot be ascertained without 
calling for the record, whether the Court 
below has acted without jurisdiction, section 
435 (3) will stand in the way of any proceed 
ing in revision. The doubt which has arisen 
as to the soundness of the ruling reported in 
Wajid Ali Shah v. Abdul Ghafur Khan (1) has 
been caused, we think, by the fact that 
in some reported cases Courts have been 
found to interfere with orders passed in 
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the course of properly initiated proceedings, 
orders which could be consideredé only on- 
examination of the record. But it appears 
tous, and we have the authority of both- 
the Allahabad High Court [Jhéngat Singh 
v. Ram Partap (8)] and the Madras High 
Court [Kamal Kutty v. Udayavarma Raja 
Valia Raja of Ohirakal (2)] in our support, 7 
that if a Magistrate has jurisdiction he can 
enter the ring-fence of Chapter XII; and 
he ecannct be followed nor his procedure 
examined. It is in fact the initial jurisdic- 
tion only of the Magistrate which can 
be looked to: and that this Court will be 
able to do without calling for the record. 
It is, of course, nonetheless: the duty 
of all Magistrates, as the Madras High 
Court rightly remarks, to comply strictly 
and fully with all the provisions of Chapter 
XII, and of District Magistrates, where 
necessary, to draw the attention. of Sub- . 
ordinate Magistrates to this point. 

The essential requisite to give a Magis- 
trate jurisdiction under section 145 of the 
Code of Criminal Procedure is that he must 
be satisfied from information of some sort 
thata dispute exists likely to cause a breach 
of the peace concerning land or water, or 
the boundaries thereof, within his jurisdic- 
tion. The fact, that there being information 
the Magistrate was satisfied by that in- 
formation thata dispute of the above nature 
existed, will be evidenced, in our .opinion, 
by the fact that he has proceeded to take 
action upon that information. The pre- 
liminary order in writing which the Magis- 
trate, becoming properly seized of the case, 
makes under section 145 is in fact but 
the first step of his procedure under that 
chapter; and we agree with the Madras 
High Court that if there be an omission 
to record grounds in this preliminary order 
such omission does not affect kis jurisdiction. 
That preliminary order remains in such a 
case an order passed under Chapter XII the 
correctness, legality or propriety of which 
cannot be brought in question. 


Tf an applicant can show to the Court, 
therefore, by copies of the proceedings, or 
perhaps by affidavit, that the Magistrate 


bly Cas. 762; 31 A. 150; 6 A, L. J. 113; 9 


(3) 1 
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in question was not a first class Magis- 


trate, enor a Sub-Divisional Magistrate 
exercising jurisdiction in the sub- 
division where the proceedings have 


arisen, or that tbere was no information that 
a dispute existed likely to cause breach of 
the peace concerning any land or water or 
the boundaries thereof, then he will have 
shown prima facie to the Court that the pro- 
ceedings in question are not proceedings 
under Chapter XII at all, whether or not the 
Magistrate may have been pleased to call 
them so; and in that case this Court would 
have power under section 435, clause 1, of 
the Code of Criminal Procedure to call for 
the record and satisfy itself ag to the correct- 
ness, legality or propriety of any order passed 
and as to the regularity of the proceedings. 
We think, therefore, that the ruling of Wajid 
Ali Shah v. Abdul Ghafur Khan (1), while 
correctly laying down the law, is likely to be 
misleading: and we prefer to say that there is 
nothing in section 435 (8), Criminal Proce- 
dure Code, to prevent a non-chartered High 
Court interfering in proceedings which 
purport to be proceedings under Chapter XII, 
in a case where the Magistrate has initiated 
those proceedings without jurisdiction to 
do so. 

We now proceed toapply these principles 
to the present application. We find from 
a copy of-his order that the Magistrate wis 
led to take action by reason of a report 
which was submitted to him dated 16th 
January 1916 by Jagannath, Sub-Inspestor, 
which contained information that a dispute 
existed likely to cause a breach of the peace. 
It is not denied that the Magistrate who 
held these proceedings was empowered as a 
first class Magistrate to do so. We, there- 
fore, find that he had jurisdiction. 

In the application it is urged that -the 
Magistrate did not set out in the preliminary 
order that he was satisfied that a dispute 
existed. His omission to. record grounds, if 
there was such omission, does not affect his 
jurisdiction, this preliminary order being the 
first step of his procedure, after he had 
become properly seized of the case. The 
Magistrate, therefore, having jurisdiction by 
virtue of which he initiated the proceedings, 
no revision can lie, The application is 
rejected. 


Application rejected, 
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LOWER BURMA CHINE COURT 
CRIMINAL Revision No, 287/292 
or 1916. 

November 20, 1916. 
Present:—Sir Charles Fox, Kr., Chief Judge. 
A. THUMBUSWAMY PILLAY—Petitioner 

LerTsus 


MA LONE AND ANOTHER — RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), ss. 488, 
489—Maintenance—Arrears, execution of order for-> 
Alteration of amount. 

In an application for execution of an order for wain- 
tenance for wife and son, a Magistrate can under 
section 489, Criminal Procedure Code, go into the 
question whether the son has become able to main- 
tain himself subsequently to the order under section 
488 and whether the son was in fact able to main- 
tain himself during the period for which arrears of 
maintenance are applied for. [p. 312, col. 1.] 

Krishnasamy Iyer v. Chandraradhana, 20 Ind. 
Cas. 1005; 25 M. L. J. 349; (1913) M. W. N. €95; 14 
M. L. T. 224; 14 Cr. L. J. 525, referred to. 

Where the original ordor made no specific allot- 
ment for the wife separately, it is not competent for 
a Magistrate to do so in enforcement of an order uncer 
section 489. [p. 312, col. 1.] 


Review of the order of the Eastern Sub- 
Divisional Magistrate, Rangoon, dated the 
10th August 1916, passed in Criminal Mis- 
cellaneous No. 44 of 1916. 


JUDGMENT.—The respondent, Ma Lone, 
applied to the Magistrate to enforce an order 
madeunéerseation 483 of the Code of Criminal 
Procedure by one of his predecessors. That 
order was that the petitioner, A. T. Pillay, 
ahonld make a monthly allowance of Rs. 42 
for the maintenance of Ma Lone and her son 
by him, Devadson. Nothing was said as 
to what portion was to be for the wife and 
what portion was to be for the son. 

Ma Lone’s application was for seven 
months’ arrears at the above rate less what 
had been paid. 

At the time she applied the son was over 
19 years of age, and had been in employment 
and earning sufficient for him to live on. 
He had, however, been ont of work during 
the seven months for which the allowance 
was claimed. A. T. Pillay in objecting to 
enforcement of the order relied on no 
allowance being claimable on account of the 
son in consequence of the son being no 
longer “a child unable to maintain itself”. 

The Magistrate considered that he could 
not go into this objection, because no appli- 
cation had been made to revise or set aside 
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his predecessor’s order, and consequently he 
was bound to enforce that order so far as 
concerned the past. He, however, altered the 
monthly allowance payable for the- future, 
and made it Rs. 25 for the maintenance of 
the wife only. She objects that the amount 
is insufficient. 

The Magistrate’s view, that he could not 
enter into the question of whether the order 
should not be enforced in consequence of the 
son not having been for ihe period in ques- 
tion a child unable to maintain itself, appears 
to me to haye been wrong, 


If a husband can in objecting to the 
enforcement of an order rely on his having 
divorced his wife, as was held in Shah Abu 
Ilyas v. Ulfat Bibi (1), there appears to ‘be 
no reason why a father should not be 
entitled to raise objection that the child for 
whose maintenance he was ordered to make 
an allowance has become able to main- 
tain itself, 

It appears to me to be unnecessary to deal 
with the question of whether the son ceased 
fo be a child within the purview of the 
section after he reached the age of 18 years. 
I hesitate to adopt the view of Sankaran 
Nair, J., in Krishnasamy Iyer v. Chandrava- 
dhana (2) without further argument, for it 
appears to me that the Legislature may have 
intended to make a father Hable for the 
maintenanee of his child throughout its life if 
owing to some mental or ccrporal defect it 
is unable to maintain itself, 

In the present case there can be no question 
as to the son being able to maintain himself 
if he obtains employment. 

The foundation of the order was taken 
away when he became able to maintain 
himself, and so faras he was concerned the 
order kecame spent, and was unenforceable. 

Then ariscs the question whether it sonld 
be enforced in part for the benefit of the 
wife. The Magistrate who made the order 
not having allotted any partienlar yporticn 
for the wife, I do not think it was open to 
the Magistrate who was asked to enforce the 
order to do ihis either as regards arrears cr 
future mainterarce, In my opinion the order 


(1) 19.A.70; A. W.N. (1866) 177; 10 Ind. Dee. 
(x. $.) 38. k 

(2) £0 Ind. Cas. 10C5; 25 M. I. J. P49: (1918) M. 
W.N. 665; 14 M., L. T. 224; 14 Cr, L. J. 525, 
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of the Magistrate was unjustified both as 
regards the order for payment of grrears, 
and as regards the payment of allowance 
for the future. It is set aside. The order 
of the 23rd September 1909 must be regard- 
ed a3 no longer in force. 

Ma Lone should make another application 
under section 488 for an allowance for Her- 
self alone, and at the hearing of that appli- 
cation the question of what will be a 
proper amount can be fully gone into 
having regard to the cireumstances of her 
husband, and what a husband of his means 
should allow his wife for her maintenance. 


Petition dismissed, 


CALCUTTA HIGH COURT. 
Cromnat Rergrexce No. 72 or 1916, 
May 18, 1916. 

Present: —Justice Sir Asutosh Monkerjee, KT., 
and Mr. Justice Sheepshanks. 

ETIM HAJI—Conpsatnant-— PETITIONER 
versus 
HAMID — Acctssp—Responpent. 

Criminal Procedure Gode (Act V of 1898), 8 247, 
whether applies, when complainant is absent from Court 
to which his vase is transferred. 

Section 247 of the Criminal Procedure Codo does 
not apply where the complainant is present in Court 
with his witnesses on the date fixed for trial, but 
being unaware that his case has been transferred 
to another Court fails to appear in that Court when 
the case is called on for hearing later on in the 


day. [p. 318, col. 1.] 

Criminal Reference by the Additional 
District Magistrate, Dacca, dated the 
9th May 1916, against an order of a Bench of 
Honorary Magistrates, Dacca, dated the 7th 
March 19.6. 


JUDGMENT.—This is a reference by the 
Additional] District Magistrate of Dacca, under 
section 438, Criminal Procedure Ccde. The 
petitioner Etim Haji lodged a complaint 
against one Hamid and others under sections 
426 and 447, Indian Penal Code. After a 
preliminary enquiry an order was passed on 
10th February 1916 summoning the 
accused Hamid for trial of an offence under 
section 426, Indian Penal Code. The case 
was fixedto be heard on the 7th March 
1916 firthe Codit: of Mr. D. M. Sen, Deput,, 
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Magistrate, Dacca. On that date, both the 
complainant and the accused appeared before 
Mr. Sen with their respective witnesses. 
The Deputy Magistrate thereafter recorded 
the following order in the order sheet: “Five 
witnesses for prosecution and five witnesses 
for defence. To Sadar Bench for favour of 
disposal.” The case was taken up later 
on inthe day by Mr. R. N. Das and Mr. K. 
Azimullah, who formed the Bench of Magis- 
trates to whom the case had been transferred. 
The complainant and his muktears were 
called for several times, but were not found. 
The Magistrates accordingly recorded the 
following. order: “aceused present; com- 
plainant absent; accused acquitted under 
section 247, Criminal Procedure Code.” 
Shortly after this the complainant, it is said, 
appeared before the Magistrates and prayed 
that the case might be revived, as he was 
not aware of the order of transfer and was 
waiting with his witnesses in the Court of 
Mr. Sen in the belief that his case would be 
tried there. The Magistrates stated that 
as an order under section 247 had already 
been recorded, the case could not be revived 
by them. The complainant then applied to 
the District Magistrate, who bas referred the 
matter to this Court with the recommendation 
that the case should be revived. We are of 
opinion that his recommendation should be 
accepted. We agree with him that section 
247 has not been rightly applied to this cage, 
as the complainant was present in Court with 
his witnesses on the date fixed for trial and 
was not aware that the case had been 
transferred to other Magistrates. This view 
is supported by the decision in Romanath Bal 
v. Behari Bag Bagai (1). In fact in the case 
before us, the order of transfer showed on 
the face of it that the complainant was 
present with his witnesses. This was possibly 
overlooked by the Magistrates, when they 
made the order under section 247. We, 
accordingly, set aside the order under section 
247 and direct that the trial do proceed in 
accordance with law. 


INDIAN 


Order set aside. 
(1) 13 C. L. R, 308. i 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL APPEAL No. 234 or 1916. 
September 11, 1916. 
Present: --Mr. Kendall, A. J. ©. 
BALDEO PRASADA—ACCUSED-——ÅPPELLANT 
VETSUS 


EMPEROR-— PRrROSEGUTOR—RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 256, 
applicability of, to inquiries into cases triable by Sessions 
Court—Aceused, right of, to cross-examine prosecution 
witnesses after framing of charge. 

Section 256 of the Criminal Procedure Code 
provides, in the trial of warrant cases, for the 
re-call of witnesses for the prosecution for cross- 
examination, after the charge has been framed. The 
section does not apply to enquiries into cases 
triable by the Sessions Court. In such cases the 
evidence of each witness will ordinarily be concluded 
as each witness.is examined and the accused has no 
right to have his cross-examination conducted after 
the charge has been framed. 


Appeal against the order of the Sessions 
Judge, Sitapar, dated the Sth August 1916. 


JUDGMENT.—This is a clear case, and 
the appellant has escaped with a light 
sentence. The evidence is amply sufficient 
to prove the offence charged. 


_ There are two points which call for 
remark, The charge-sheet, which was 
drawn up in a very slipshod and untidy 
manner, contains at the foot the note 
“pleads not guilty: no cross-examination 
wanted.” The Magistrate had in his mind, 
it would appear, section 253 of the Cri- 
minal Procedure Code. That section, the 
provisions of which are too often misunder- 
stood, provides, in the trial of warrant cases, 
for the re-call (not re-sammoning) of wit- 
nesses for the prosecution for cross-examina- 
tion, after the charge has been framed. 
The chapter in which this section occurs 
has no reference to the enquiry into cases 
triable by the Sessions Court. In cases 
which are being committed to Sessions, 
the evidence of each witness will ordinarily 
be concluded as each witness is examined: 
and the accused has no right to have his 
cross-examination conducted after the charge 
has been framed, 


The 2nd point is the record of the exa- 
mination of the Medical Officer. That 
evidence was recorded formally in English, 
and a certificate was appended that that 
evidence might be used at the Sessions 
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trial, But ib is recorded in a most untidy, 
slipshod and illegible fashion. 
With the above remarks the appeal is 
dismissed. 
Apreal dismissed. 


PUNJAB CHIEF COURT. 
“URIMINAL Revision Petition No. 1153 
í - or1916 
September 6, 1916. 

Present: —Mr. Justice Shah Din. 
NATHU KHAN—Compsainant—~ 
PETITIONER 
versus 
MUHAMMAD BAKHSH—Accusnp— 


RESPONDENT. 

Or iminal Procedure Code (Act V of 1898), s: 197— 
Sunctioh to prosecute—Public servant, member of 
notified area Committee, whether is—Penal Code (Act 
XLV of 1860), ss. 823, 504. 

‘All members of notified area Committees are not 
public servants within the meaning of'soction 197 of 
the Criminal Procedure Code. 


Petition, under section 439 of the Criminal 
Procedure ‘Code, 1898, for revision of the 
order of the Sessions Judge, Jullundur, dated 
the ‘9th May 1916, affirming that’ of the 
Magistrate, 3rd elass, Jullundur, dated the 
25th April 1916, discharging the accused. 

` Mr. Nihal Chand Mehra, for Bakhshi Sohan 
Lal, for the Petitioner. 

_ Mr. Badar ul-Din Kureshi, for the Respond: 
ent. 


.JÙDGMENT. - (1) The facts are given 
int the order of the learned Sessions Judge, 
in ‘which he has held that the respondent 
could not be prosecuted in respect of the 
alleged offences under sections 323, 504, 
Indian Penai Code, without the sanction of 
the Local Government as ‘provided by section 
197, Criminal Procedure Code.. I have refer- 
red to the record, and there i is nothing on it to 
show that the respondent i is “a public servant 
not removeable from -his office without the 
sanction of the Local Government’. It is 
said that he is a member of the Committee 
of the notified area of Alawalpur, but of 
this there is no proof on the record; and even 
if he were a member of the Alawalpur 
Committee, it would not follow that he is a 
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public servant who is not removeable from 
his office without the sanction of thg Local 
Government. The lower Courts have simply 
assumed that he is not so removeable from 
his office and have applied section -197, Cri: 
minal Procedure Code, to this case‘ upon 
that assumption. 

(2) Iaccept this revision, set aside the 
orders of the lower Courts and send the case 
back with a direction tothe Magistrate to 
proceed according to law. I note that the 
objection’ as to want of jurisdiction by reason 
of the alleged applicability cf section 197; 
Criminal Procedure Code, waa not taken by 
the respondent until after the whole of the 
evidence for the prosecution had, been recorded 
and he was called upm to enter : upon Lis 
defence, © 

4 Revision PENE 





LOWER BURMA CHIEF COURT. 

CRIMINAL Appears Nos. 825, 626 ann 827 or 

i 1916. ' 
November 17, 1916. 

Present: —Sir Charles Tos, Kr., Chief Judge, 

ZETA AND O0THERS— APPELLANTS 
versus _ . 

EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), ss. 24, 25, 26, 27—Criminal 
Procedure Code (Act F of 1898), s. 162 Incriminating 
statements to Police officers and Headman, admissibility 
of —Statement of one accused against another. . 

Incriminating statements made to a Police officer 
while in custody aro inadmissible in evidence. fp. 3:4, 
col. 2.] 4 

Sections "25 and 26 of the Evidence Act preclude 
admission of a statement by ono accused against 
another and also of a confirming statement by 
another accused in reply to questions put by Police 
Ccnstablesin the pesos presence. [p. 31f, col, 
1] 

An incriminating statement by an accused to a 
Headman, in consequence of the latter telling him ib 
was better he spoke the truth because if the other 
side called witnèsses, the truth against him would 
come out, is inadmissible under section 24, [p. 315, 
ool. 1.] 

‘Appeals from the. order of the Sessions 
Judge, Hanthawaddy, dated the 7th August 
1916, ‘passed in Sessions Trial No. 82 of ° 


1916. 

JUDGMENT. eriné statements 
made by the accused to Police officers 
and to Headmen, whilst two of them 
were in custody of the Police, have been 
wrongly admitted in evidence in this case, 
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Zeta and On Nyun were arrested, on the 
nigh of the 20th March. Head Constable 
Ba Lat questioned them in the presence 
of Headman Maung Ba. Zeta according 
to these witnesses said he had given two 
cufrency notes of Rs. 100 each to the 
accused Po Tin. This was obviously an 
admission that Zeta had given part of 
the money taken in the robbery to Po 
Tin,- Sections 25 and 26 of the Evidence 


Act precluded the admission of this state- . 


ment of Zeta, and of the confirming 
statement of On Nyun. Section 27 could 
not apply to such statements. 
Inspector Ba On questioned Po Tin and 
recorded his: statement. The record was 
inadmissible in evidence, but the Inspector 
was allowed to state what Po Tin had 
said. In the course of his statement he said 
he had ‘left some money with Po Chiand 
that two of the Rs. 100 currency notes 
in this money had been received by him 
from Zeta. - 

Rs. 590 were subsequently obtained by 


tbe Police from Po Chi and Rs. 100 
from -his son-in-law Po Hman. The part 
of the statement as to his having left 


money. with Po Chi may be possibly said 
to have been information which led to 
the finding of the money with Po Chi, 
but the part of it in which Po Tin stated 
that he had received the money from 
Zeta was excluded from evidence by the 
words of the latter part of section 27. 

Head Constable Ba lat deposed to 
similar statements made to him, and also 
said that Po Tin pointed out the two 
hundred rupee notes and he said he had 
received from Zeta. This also was clearly 
inadmissible in evidence. 


Headman Maung The deposed to what 
led up to Po Tin making his first incriminat- 


ing statement. He admitted having 
told him he had better tell the truth 
because if the other accused called 


witnesses, the case against him would come- 


out. Section .24 would apply if this was 
thé case. This witness represents that it 
was he who questioned Po Tin on the 


following day, but the Inspector was present. 
It-is of no consequence who put the questions: 
the Inspector was taking a statement under 
section . 622 of the Criminal Procedure Code 
and what Po Tin stated on the occasion 
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must be taken to be a statement to a Police 
officer 

Headman Tun Raw -deposed to Po 
Tin having said in Po Chi’s house that 
two of the notes were those be had got 
from Zeta, but this was in the presence 
of Head Constable Ba Lat and must 
also be regarded as a confession to a 
Police officer, although Po Tin had not been 
formally arrested at the time. 

Leaving out of consideration the evidence 
wrongly admitted, there remains ample 
evidence to: support the convictions of 
Zeta and On Nyun 

Po Saw’s- identification of On Nyun may be 
weak, bot there is no reason to doubt 
the identifications of him by Maung Zeya 


and Abdul Majid. 


The appeals of Zeta and On Nyun are 
dismissed. Very little remains, however 
against Po Tin. The fact that he one 
seen in company of Zeta and On Nyun on 
the day previous to the robbery as deposed 
to by Law Pawis not sufficient to support 
his conviction. 

Rs. 690 was, no doubt, obtained in 
consequence of Po Tin’s information, but 
the evidence as to his having stated that 
he got two of the currency notes from 
Zeta being inadmissible, there ig nothing 
to connect these notes with the rob- 
bery. i 
“Po Tin’s appeal is allowed. His con- 
viction and the sentence on him are set 
aside, and he is acquitted. 


Appeal allowed. 


PATNA HIGH COURT. 
CriminaL Revision Petition No. 119 or 1916 
June 2, 1916. oe 
Present:— Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
BAYAN ALI AND otHers——Acouszp— 
PETITIONERS 
Versus 


_ EMPEROR Opposite Party 
Criminal Procedure Code (Act V of 1898), ss, 248 
345— Withdrawal of complaint, petition of —Com 7 i 
—Warrant case—Penal Code (Act XLV of 1860), p48 
— Wrongful confinement, i pee 
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BAYAN ALI V. EMPEROR. 


The Polico submitted a charge-sheet against the 
accused under section 342, Indian Penal Code, On 
the dey fixed for the hearing of the case the com- 
plainant filed a petition in the following terms: 

“Phig case ..... by the intervention of arbitrators 
has been compromised. Hence the petitioner docs not 
want to proceed with tho case and to get his 
avitnesses examined, so this petition is filed und it 
is prayed that the case may be struck off without 
hearing”. The Magistrate examined the complainant 
and found that there had been no compromise: | 

Held, (1) that it was the duty of the Magistrato 
to examine the complainant in order to satisfy him- 


© 


self that the petition was really one of compromiso. + 


. 817, col. 2.] : 
rs That the petition was onc of withdrawal under 


section 248, and not one of compromise under section 
345, Criminal Procedure Code, and, the ofore, 
the trial did nob come to an ond on its prescntation. 


& 2. 
eae) tre eee 21 ©. 108,10 Ind. Dec. 
(x. 8.) 701; Abdool Biswas v, Khater Mondal, 3 CO. W. N. 
332, Ganesh, Narayan Sathe, In ve, 18 B. 600; 7 Ind. 
Dec, (N. s.) 397, referred to. 
avision against the order of the Sessions 
a Mozufferpore, dated the 18th April 
oa R. A. Baxter (with him Messrs. Sarat 
Kumar Banerjee and Bankim Chunder Dey), 
he Petitioners. 

ae Fakhr-ud Din, for the Crown, 

JODGMENT.—The facts of this case are 

lows: — 

gn the 30th of January 1916 at 6 a. M. the 
complainant Raghunaek Misser reported at 
the Bagaha Police Station that _one hour 
before sunset an the previous day his brother 
Makut Nath Misser had been — wrongfully 
confined by the accused Bayan Ali, a Sazawal 
ofthe Bettiah Raj, with the help of the 
patwart and the peons of that Raj. 

The Police investigated this information 
and submitted a charge-sheet against the 
accused, fixing the 10th of February 1916 for 
trial and-recording that they had directed 
the complainant and his wituesses to appear 
at the Bettiah Court on that day. 

On the 10th of February 1916 the prosecu- 
tion witnesses and the accused appeared 
before the Sub-Divisional Officer and a 
petition was filed by the complainant Raghu- 
naek Misser which has been translated 
thus: “As this case is between the amlas 
of the Raj on one side and your petitioner 
the ryot of the Raj on the other, therefore, by 
the intervention of arbitrators it has been 
compromised. Hence the petitioner does not 
want to proceed with the case and to get ‘his 
witnesses examined, so this petition is “hled 


LL ANACASES, 


[1917 


and it is prayed that the case may be struck- 
off without hearing.” i 

Upon this the Sub-Divisional Magistrate 
wrote: “This may be forwarded to Superin- 
tendent of Police. Complainant states to me 
that his case is trne but he wishes to with- 
draw it because he is a Raj asami and 
accused are Raj servants. This, however, 
scarcely seems sufficient reason”, 

Upon this the Court Sub-Inspector wrote 
to the Superintendent of Police:—“I 
humbly beg to state that in the marginal- 
ly noted case the complainant has filed a 
petition of withdrawal which has been for- 
warded by the Sub-Divisional Officer to your 
honour, I, therefore, beg to send herewith 
the judicial record of the case along with 
case diaries and the petition of withdrawal 
filed by the complainant for your honour’s ` 
perusal and orders. The next day fixed for 
this case is 17th February 1916”, 

Upon this the Superintendent of Police 
wrote: “Iam not willing to withdraw the 
case but have no objection to the case being 
compromised.” 

On the 17th cf February the prosecution 
witnesses were examined and the accused ex- 
amined and a charge framed and the case was 
adjourned to the 28th for cross-examination. 

On the 2sth of February the mukhtear 
appearing for the accused applied for an 
adjournment in order that the accused 
might obtain the assistance of the Raj in his 
defence, and the case was thereon adjourned 
tothe 13th of March. There is on the 
record a letter which runs, “correspondence 
between the Collector and the Estate to 
defend the case at Raj expense is going on 
but no sanction has yet been received”. 
There is also on the file a letter from 
Mr. Hudson, Assistant Manager of the Raj, 
saying that the Pleader engaged in the case 
on belialf of the Raj was unable to appear 
and asking for an adjournment. The case 
was continued and ended in the conviction 
of the accused and upon appeal tothe Dis- 
trict Judge the findings of facts of the Sab- 
Divisional Court were confirmed and the 
sentences confirmed. 

The applicant comes before us in revision 
on two grounds: Firstly, that the petition 
of the 10th of February was in fact a peti- 
tion of compromise and secondly, the sentence 
of three months’ imprisonment is excessive. 


m 
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The first point for consideration in this 
case is—Was the: petition of the 10th of Fev- 
ruary clearly a petition of compromise? The 
Sub-Divisional Magistrate and the Superin- 
tendent of Police did not regard it as such. 
The actual words used ere “sulah ho gaya”. 
No mention is made of the section under 
which the petition was filed. The first haif 
of it might be taken as a petition of compro- 
mise ; the second halfof it as a petition of 
withdrawal. The words which have been 
translated “without hearing” are “bila éajwiz 
file bakian se kharij farmaya jawe”. “Com- 
promise” is a word which in itself contem- 
plates an arrangement to which there are two 
parties. “Withdrawal” has no such meaning. 
A casa is compromised if with the consent of 
the accused it is withdrawn. A case is 
withdrawn under section 248 without the 
consent of the accused. It was clearly open 
to the Sub-Divisional Magistrate to satisfy 
himself under what section this petition was 
before him. In order to satisfy himself it 
was open to him to question the complainant. 
The answers of the complainant clearly indi- 
cate that the case had not basn compromised 
but was being withdrawn without the consent 
of the accused. The subsequent action of 
the accused shows clearly that he had never 
consanted to the compromise of the case. 
The fact that the Huropean Officers of the 
Raj were personally interesting themselves 
in the matter, indicates that through them the 
accused must have been aware that the 
Police were willing that the case should be 
compromised, and unwilling that it should be 
withdrawn. If in fact the case had been 
compromised, there was no reason why the 
accused should not have drawn the attention 
of the Magistrate to the fact. Not only did 
he not do so in the Sub. Divisional Court, 
but nowhere in his grounds of appeal or in 
the argument in appeal has he suggested to 
the Sessions Judge that the case had with his 
consent been compromised. 


On behalf of the Crown ourattention has 
been drawn to the decision in Murray v. 
(Zueen-Hmpress (1) and on behalf of the 
appellant to the case of Abdool Biswas v. 
Khater Mondal (2). That case is authority 


(1) 8160. 103; 10 Ind. Dec. (x. s.) TOL 
(2) 3 0. W. N, 892. > 
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only for the proposition that whera a Magis- 
trate has satisfied himself that the complain- 
ant understood his petition and really desired 
to compound the case, the case must be com- 
promised. Even this decision contemplates 
a questioning of the complainant in order 
that the Magistrate may be satistied that the 
application is in fact one for composition and 
not for withdrawal. 

On this point Mr. Baxter further urges 
that inasmuch as the care was a warrant case 
it could not be withdrawn and, therefore, the 
petition could not have been one ` under 
section 248. In this connection we may 


refer to the case „of Ganesh, Narayan 
Sathe, In re (3): “The Magistrate had 


no authority to allow the complaint to be 
withdrawn and he ought to have inform- 
ed the complainant thereof”. It appears to 
us that this is precisely the course which the 
Magistrate took, He was willing that the 
Police should enter a nolle prosequi but he 
was not willing that the complainant should 
withdraw the case and informed him that 
he would not allow him to do so. 

The Superintendent of Police went further 
and said, “apart from the provisions 
of section 345 the complaint shall’ 
not be withdrawn’. We are of opinion 
that the trial dil not come to an end 
upon the petition of the 10th of February 1916, 
that that petition was nota petition made 
under section 3+5 and that the subsequent 
proceedings were in order and that no error 
of law exists upon which we can interfere 
under section 439, 


With regard to the sentence of 
three months’ imprisonment, we are in 
agreement with the remarks of the 


learned Sessions Jodge and of the Sub- 
Divisional Magistrate in respect to the 
serious nature of the applicant’s interference 
with the liberty of Makut. <Atthe same 
time it is difficult to lose sight of the remarks 
made by the Sub-Diyisional Magistrate in 
the course of his judgment “that the 
occurrence could not be considered by 
the submissive and backward people living 
to the north of this sub-division a very 
abnormal one or one that they should get 
wildly excited about. The surprising thing 
is that it has come to Court at all.” 

The actual facts of the case are that 


(3) 13 B. 600; 7 Ind, Dec. (x. s.) 397, 
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Makut Nath was tied to a post by a 
grass rope and was given a shawl in 


which to wrap himself, and on his 
release was so little indignant at the treat- 


‘ment he had received that he sat down: 


cheerfully and listened to the recitation of 
psalms in the house in which he had been 
tied up. Itis clear that the people were 
‘unconscious of any offence involving grave 
criminality and that the applicant did not 
realise that he was doing” anything heinous. 
The applicant has been only three days in jail 
but has been taken to jail twice, once upon 
the completion of the trial in the Sub-Divi- 
sional Court and once on his surrendering 
to his bail on the Sth of May. He was 
released by the Sessions Judge on the day 
after his conviction and by ourselves one 
day after his surrender. Nevertheless we 
think that the punishment inflicted is suffi- 
‘ciently deterrent to his offending in this 
manner again, and justice does not require 
that we should send him back to jail. We 
do not propose to increase the fine imposed 
upon him, for the reason that although the 
Raj has done all it could in giving him the 
best legal advice available, it will not over- 
look such unwarrantable abuse of power. 
We direct that the sentence of imprisonment 
“be remitted. The applicant is released from 
his bail.’ 

With the conviction and the sentence of 
fine imposed upon him and his co-accused, 
the peons Seopujan Singh, Sarup Rai and 
Timal Mian, we do not see any reason to 
interfere. 

There is no finding of fact that the patwart 
Jaleswar Lal did anything to facilitate the 
commission of this offence. The conviction 
of, and sentence upon, Jaleswar Lal are set 


aside. ; f 
Revision accepted in part. 





PATNA HIGH COURT. 
CRIMINAL REFERENGE No. 2 or 1916, 
November 1, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 

Justice, and Mr, Justice Sharfuddin. 

EMPEROR—APPLIOANT 
versus 
SUBA SINGH AND OTHERS— 
ACCUSED. 

Penal Code (Act XLV of 1860), s 1483—Unlawjul 
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assembly— Crowd in threatening attitude Distu) bance 
of religious function. 

Where a large crowd of Hindas appeared in a 
village and threatened to take away the cows of the 
Muhammadans which they had collected for sacrifice 
on the occasion of Bakr.id: 

Held, that an offonce under section 143, Indian 
Penal Code, had been committed, [p. 319, col. 1.] 

Criminal Reference made by the Sessions 
Judge, Patna. 

The Deputy Government Advocate, for the 
Crown 

Mr. S. Sinha (with him Mr. Nirsu 1 Narayan 
Sinha), for the Accused. 


JUDGMENT.—Suba Singh and twelve 
others were committed to the Court of Session 
to be tried on charges framed under sections 
899 and 144 of the Indian Penal Code. 
The Jury unanimously acquitted all .the 
accused of the charges under sections 399 
and 144, Indian Penal Code. The Sessions 
Judge in his charge to the Jury pointed 
out that though the evidence might not 
justify a conviction under section Idd of 
the Indian Penal Code, still the Jury might 
convict the accused of an offence under 
section 143 of the Indian Penal Code, that 


‘is, they might find that they were members 


of an unlawful assembly. The Jury, however 
declined to convict the accused under 
section 143 and the learned Sessions Judge, 
being of opinion that the verdict of the 
Jury’.as regards the offence under section 
143 was perverse, has referred the case to 


‘this Court: with the recommendation that 


the accused should be convicted under 
section 143. 

The facts of the case are that in a 
village called Kanchanpur in the Patna 
District there are 25 to 30 houses of 
Mubammadans and a rather - larger 
number of houses of Hindus According 


to the evidence the relations between the 
Hindus and the Muhammadans were 
satisfactory up to 1915. It is said that 
the Muhammadans sacrificed cows at Bakr-id 
in their houses without interference on the 
part of the Hindus. However that may be, 
it is certain that till Oetober 1915 there 
was no serious trouble between the Hindus 
and the Muhammadans' regarding the 
sacrifice of cows at Bakrid. The evidence 
shows that on October 18th, 1915, that is 
two days before the Bakr-id, a large crowd 
of Hindus appeared in the village and 
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threatened to take away the cows of the 


-Muhammadans. Four of the latter made 
a report to the Police and the Sub- 
Inspector went- to the village. As it 


‘appeared to him that a breash of the 
. peace was imminent, he telegraphed to 
-the Sub-Divisional Magistrate and the 
District Magistrate and on the following 
day these two officers and also the 
Superintendent of Police went to the village. 
The Sub-Divisional Magistrate appears to 
have arrived first. Upon the evidence of 
the Magistrates and the Superintendent of 
Police there can be no room for doubt 
that the Hindu party constituted an 
unlawful assembly, their avowed intention, 
as expressed by one of their leaders, Suba 
Singh, who is one of the present accused, 
being to compel the Muhammadans_ to 
give up their cows; and when ordered to 
desist they adopted a threatening attitude 
even in the presence of the Police. There 
is little doubt that if the Magistrates and 
Police had not gone to the village there 
would have been a serious riot, It is 
unnecessary to labour this point, for even 
the learned Counsel for the accused 
admitted that technically the Hindus 
constituted an-unlawful assembly, but he 
urged, firstly, that the Hindus acted under 
extreme provocation and, secondly, that the 
Jury were justified in aequitting the 
accused because at the instance of .the 
Magistrates a compromise was arrived at 
between the Hindus and the Muhammadans, 
and the present case was started not so 
much with the object of securing the 
punishment of the. Hindus as to establish 
the right of the Muhammadans to sacrifice 
cows in the village at the Bakr id. There 
is some evidence that a man named 
Chandoo Mian shortly before the occurrence 
in question appeared in the village and 
boasted that the Muhammadans would not 
. only sacrifice cows at the Bakr-id but that 
they would hawk the flesh of the cows 
round the village. We are not prepared 
to find it proved that such a threat was 
actually expressed by Chandoo Mian, 
but itis certainthat something occurred 
shortly before October 18th which disturbed 
the theretofore friendly relations between 
the Hindus and the Muhammadans. Assum- 
ing, however, that some provocation was 


OASES. 319 


offered by the Muhammadans or one of 
them, the Hindus were not justified in 
acting as they did. We can only consider 
the question of provocation in the matter 
of sentence. 

The compromise was effected at the 
instance of the Magistrates and the 
Police Officers. It is unnecessary to disctiss 
the question whether the Muhammadans 
were or were not free agents when they 
agreed to the compromise. Upon this point 
there is a conflict of testimony, It is 
sufficient to say that they yielded to the 
representations made by the Magistrates. 
But soon after the Bakr-id they realised 
that they had weakened their position-and 
it appears, as the learned Counsel for the 
accused has said, that this case was 
started for the purpose of establishing the 
right of the Muhammadans to sacrifice 
cows at Bakr-id. The complainant himsolf 
in his cross-examination admitted this, 
This also we may properly take into 
consideration in the matter of sentence. 

In our opinion the verdict of the Jury 
was perverse. The evidence proves beyond 
-a shadow of doubt that: the Hindas 
constituted an unlawful assembly. The 
Jury should have returned a verdict of 
‚guilty under section 143 of the Indian 
Penal Code and left the Sessions Judge 
-to deal with the question of sentence, 
They evidently took the law into their 
own hands, because they thought that 
under the circumstances the Hindus should 
not be convicted. We were invited by 
the learned Counsel for the accused to 
hold’ that even if the other accused are 
guilty under section 143 of the Indian 
Penal Code, Suba Singh is not guilty 
because one of the witnesses says that 
Suba Singh took a prominent part in 
bringing abont the compromise and that 
he entreated the Muhammadans with 
folded hands to give up their cows and 
sacrifice goats instead. It appears to be 
the fact that after the Magistrates and 
the Superintendent of Police arrived in the 
village, Suba Singh assisted them to bring 
about the compromise; but he was one of 
the leaders of the Hindu party, be does 
not live in Kanchanpur and appears to 
have thrust himself into a quarrel which 

-did_not concern bim directly and. done 
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all in his power to compel the Muham- 
madans to give up their cows. It 
appears to us that the guilt of Suba 
Singh is greater than that of the other 
accused. He is a man of affairs, was on? 
of the leaders of the Hindus on that 
day and must have been largely responsible 
for the collection of so large a crowd at 
Kanchanpur. For this reason we set aside 
the verdict of the Jury and convict all 
thirteen accused under section 143 of the 
Indian Penal Code. Taking into ecnsidera- 
tion the sircumstances mentioned above as 
also the fact that almost a year has elapsed 
since the occurrence in question, we have 
come to the conclusion that it is unnecessary 
to send any of the azcused persons to jail, 

We sentence Suba Singh to pay a fine 
of Rs. 100 or in default to undergo 
rigorous imprisonment for six weeks, We 
sentence each of the other accused to pay 
a fine of Rs. 20 or in default to undergo 
rigorous imprisonment for three weeks. 

As it is quite clear to us that the 
Hindus assembled armed with lathis and 
garasas for the purpose of committing a 
breach of the peace, we direct that Suba 
Singh do execitte a bond for keeping the 
peace for one year in the sum of Rs. 2,000 
with two sureties in Rs, 1.000 each, to be 
approved by the District Magistrate. We 
direct that each of the other accused do 
execute a bond for keeping the peaca for 
one year in the sum of Rs. 100 each 
with two sureties in Rs. 50 each, to be 
approved by the District Magistrate. 


Accused convicted. 
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PUNJAB CHIEF COURT. 
Criminat Revistoy Petition No. 902 
or 1916, 

September 20, 1916. 
Present:—Mr. Justice. Chevis. 
MUHAMMAD AND otHess—Convicts— 
PETITIONERS 
versus 
EMPEROR— Prosecuror— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 233— 
Penal Code (Act XLV of 1860), ss. 457, 411—Joint 
trial—Conviction of some accused under si 457 and of 
others under 411, legality of. 

In one and the same trial there cannot be con- 
yictiuns against some accused under section 457 


OASES, (1917 


and against others under section 411 of the Penal 
Code. e 
Sahib Singh v. Emperor, 38 P, R. 1905 Cr; 115 P. 
L. R. 1905; 52 P. W. B. 1905 Cr; 2 Cr. L. J. 694; 
Jagga v. Emperor. 51 P. R. 1905 Cr: 62 P. W.R. 
1905 Cr; 165 P. L. R. 1905; 3 Cr. L. J. 76, followed. 


Petition, under section 439 of the order of 
the Sessions Jadge, Jhelum, dated tha 29th 
April 1916, varying (as regards charge only) 
that of the Magistrate, Ist class, Pind Dadan 
Khan, District Jhelum, dated the 30th 
March 1916, convicting the petitioners. 

Mr Jai Gopal Sethi, for the Petitioners. 

Mr. Herbert (Assistant Legal Remem- 
brancer', for the Respondent. 

JUDGMENT.—(1L) This order will cover 
the connacted revisions Nos. 903, 952 and 
953 of : 916. 

(2) Hight persons were convicted by the 
Magistrate in this case under section 457, 
They all appealed to the Sessions Judge, who 
upheld the conviction of two under section 
457, Indian Penal Code, bret altered the 
conviction to one under section 411 in the 
ease of the remaining six. These six now 
apply to this Court for revision, and the first 
point taken is that in one and the same trial 
there cannot be convictions against some 
accased under section 457 and against others 
under section 411. This plea is quite correct, 
see Nahib Singt.v. Hmpe or (1) and Jagga 
v. Emperor 2). 

{3). I set aside conviction and sentence in 
the case of the six petitioners, víz., Muham- 
mad, Waris, Mawaz, Lalu, Nura and Muham- 
mad Din and order them to be re-tried. 
Taking the case as one falling under section 
411, it is quite possible that each of the 
petitioners (assuming for the moment that 
they are guilty, though, of course, I pass no 
opinion as to the merits) committed an 
offence separately from the others, so I direct 
that each one of the petitioners be tried 
separately. In case of a conviction the 
period already spent in confinement should 
be taken into consideration. The petitioners 
should be at once relegated to the judicial 
lock-up as under-trial prisoners, This order 
is not to be taken as preventing the District 
Magistrate or the Magistrate trying the case 
from admitting them to bail, should he think 
fit to do so. f 


Revision allowed; Re-trial ordered. 
(1) 38 P. R. 1905 Cr; 52 P. W. R. 1905 Cr; 115 P. 
L. R. 1905; 2 Or. L. J, 694. : 
(2) 61-P. R. 1905 Cr; 62 P. W. R. 1903 Cr; 165 P. 
L. R. 1905; 3 Or. L, J. 76. 
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GIRJA BAI V. SADASHIV DHUNDIRAJ, 


PRIVY COUNCIL, 

*APPEAL FROM THE COURT OF JUDICIAL 

COMMISSIONER, CENTRAL PROVINCES. 
May 19, 1916. 
Present:— Lord Shaw, Lord Sumner, 
; Sir John Edge and Mr. Ameer Ali, 
Musammat GIRJA BAI— 
APPELLANT 
versus 


SADASHIV DHUNDIRAJ AND otHers— 


RESPONDENTS, 

Hindu Law—Mitakshara— Joint family estate — Par- 
tition—Intention of one member to separate, whether 
suficient. 

Under the Mitakshara Law a 
ambiguous indication by one member of a joint un- 
divided family of his intention to separate himself 
and to enjoy his share in severalty will amount to 
partition, if the intention is unequivocal and clearly 
expressed; and it must depend upon the facts of each 
cass whether partition is effected thereby. [p. 340, 
col, 2.) 

Suraj Narain v. Iqbal Nurain, 18 Ind. Cas. 80; 
40 I A 40; 13 M. D. T. 394; 170. W. N. 333; 
(1913) M. W. N. 183; 11 A. L. J. 172; 17 C. L. J. 288; 
24 M. L. J. 315;35 A. 80; 15 Bom. L. R. 456; 16 0.0. 
129, followed. 

The intention to separate may be evinced either 
by explicit declaration or by conduct, and if it is 
an inference derivable from conduct, ib will be for 
the Court to determine whether it was unequivocal 
and explicit. [p. 842, col. 2.) 

Appovier yv, Rama Subba Aiyan, 11 M.1, A. 75; 8 W. 
R. (P. C.) 1; 1 Suth. P. O. J. 657; 2 Sar. P. C. J. 218; 
20 E. R. 30, explained. 

Joy Narain Giri v. Qrish Chunder Myti, 4 O. 484 at 
p. 437; 5 I. A. 228; 3 Sar. P. C.J. 871; 3 Ind. Jur. 8); 
2 Ind. Dec. (N. 8.) 276; Madho Parshad v. Mehrban 
Singh, 17 I. A. 194; 18 ©. 157; 5 Sar. P. C. J. 686; 
Rafique and Jackson’s P. ©. No, 121; 9Ind Dec. 
(x. s.) 105 and Musammat Deo Bunsee Kooer v. 
Dwarkanath, 30 W. R. 273; 4 B. L. R. 363 note, 
referred to. 

Musammat Fato Koer v. Rowshun Singh, 8 W. 
R. 82, approved, 

A separation from tho joint family involving the 
severance of the joint status so far as the separating 
member is concerned, with all the legal consequences 
resulting therefrom, is quite distinct from the 
de facto division into specific shares of the property 
held until then jointly, One isa matter of indivi- 
dual decision, the desire on the part of any one 
member to sever himself from the joint family and 
to enjoy his hitherto undefined or unspecified share 
separately from the others without being subject to 
tho obligations which arise from the joint status: 
whilst the other is the natural resultant from his 
decision, the division and separation of his share 
which may be arrived at either by private agreement 
among the parties, or, on failure of that, by the 
intervention of the Court. Once the decision has 
been unequivocally expressed and clearly intimated 
to his co-sharers, his right to obtain and possess the 
share to which he admittedly has a title is unim- 
poachable; neither can the co-sharers quostion it nor 


21 


INDIAN OASES. 


definite and un- : 
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can the Court examine hisconscience to find out whe- 
ther his reasons for separation are well founded 
or sufficient; the Court has simply to give effect to 
his right to have his share allocated separately from 
the others. [p 341, col. 2.] 

lt is a mistake to suppose that severance of status 
can take place only by agreement. The agreement 
only recognises existing rights in each individnal 
member which he is entitled to assert at any time he 
likos. [p. 842, col. 2.] 

Appellant’s husband served a registered notice 
on the manager of the Mitakshara joint family of 
which he was a member, saying in explicit terms that 
his desire was to get hisshare partitioned and asking 
the manager to partition the joint estate without 
delay . A few days after ho instituted the suit 
for partition but died during tho pendency of the suit: 

Held, that nothing could be more unequivocal or 
more clearly oxpressed than the conduct of the appel- 
lant’s husband in indicating his intention to separate 
himself and enjoy his share in severalty by the said 
notice coupled with the suit; that these acts amounted 
to a separation with all its legal consequences; and 
that on the death of the appellant’s husband during 
the pendency of the suit the appellant inherited his 
share and was entitled to continue the suit. [p. 340, 
col. 2.] 

Appeal from two judgments and decrees of 
the Court of the Judicial Commissioner, 
Central Provinces, dated the 25th July 
1912, reversing a judgment and decree of 
the District Judge, Nagpur, dated the 8th 
April 1911. 

FACTS.—On the Ist October 1965, the 
appellant’s husband Harihar senta regis- 
tered letter to Dhundiraj, the manager of 
the joint and undivided family of which be 
was a member. The family was governed 
by the Mitakshara Law of the Benares 
School. The said letter was in the follow- 
ing terms:— 

“You Nilkanth Rao and I, till this day, 
have managed the business of the joint 
shops at Parsooni, Nagpur and Sindi. Now 
my desire is to get partitioned the one- 
third sbare which I have at present in 
the joint estate; and I am ready to have 
it partitioned privately. This is proper, 
according to usage and law. You should, 
therefore, collect papers and documents, 
prepare three lists, and give me mine; for - 
it is becoming and proper to do this thing 
privately, while to do it otherwise is not 
so. You are wise and expert in managing 
the joint estate, and are conversant with 
the ways of the world. Being well aware 
of this, I write this private letter to you 
as my janior. I am ready to hand over, 
at the time of partition, the papers and 
documents relating to the shops in my 
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possession. If you should take offence at 
this, that will not be consonant with worldly 
wisdom: for we should adjust our private 
affairs, without letting others know of 
them, It is not necessary to say this to 
a wise man like yourself. My desire, then, 
is that soon after the receipt of this letter, 
you should take this matter in hand, and 
make a disposition of the joint estate. I 
send this letter in the belief that you will 
do so. I depend upon you. And itis the 
duty of a younger to fulfil the desire of 
an elder. I have entrusted this duty to 
you in order that you may be encouraged 
and carry it ont willingly, and without 
letting others know about it. But do not 
delay partition, I request you to send an 
early reply ‘to this letter, and hope that 
you will not fail to do so. My blessings 
on you,” 


To that letter Dhundiraj’s Vakil on his 
behalf sent the following reply, dated the 
18th October 1908: — 

“I, The registered letter, dated the lst 
October 1908, addressed by you to Dhundiraj- 
punt Talataley, reached him on 13th 
October 1908. He has sent that letter on 
to me, instructing me to give a reply 
thereto as follows:— 

(1) The estate of your family has been joint 
for the last four generations, and no 
partition has taken place till this 
day. It is, therefore, desirable that 
as far as practicable, there should be 
no occasion for partition, and that 
no partition should he effected. You 
are the senior and Dhundirajpunt is 
willing to accept any proper arrange- 
ment that you may be pleased to 
make as to the management of the 
entire estate, without dividing it, If 
you signify your consent to this, 
the resulting arrangement will be 
promptly made. 

(2) If you nevertheless intend to have a 
partition made, it is better that you 
should yourself make it, since you 
are senior, For the purposes of this 
partition, a general inventory of the 
whole estate will have to be made; 
and if willbe necessary to appoint 
two clerks, one on behalf of yourself, 
and the other on behalf of Dhundi- 
rajpunt. This matter will take at 
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least two months, After this Seneral 
inventory has heen prepared, arrange- 
ments will be made to have three 
lists drawn up in accordance with 
what may be settled between you 
and him concerning the partition, 
In the event of a difference between 
you two, that difference will be 
settled by a third person, and parti- 
tion effected according to the lists. 
2. You are requested to give your best 
consideration to the suggestions made above, 
and to kindly let me know what is to ba 
done. In my opinion, it is advantageons 
to both of you to settle the dispute ami- 
cably, and make a just disposition of the 
entire property smoothly without causing 
any loss or ‘giving publicity to the matter. 
Dhundirajpunt is willing to settle the dis- 
pute amicably, It is, therefore, hoped that 
you will effect a private settlement, with- 
out filing a suit. If yon wish to see me 
personally and speak to me about the 
matter, you may write to me, and 1 will 
act accordingly. An early reply is 
solicited.” 3 


On the 2lst October 1905, Harihar 
brought the suit giving rise to thisappeal 
against Dhundiraj and other members of 
the joint family for a decree for partition 
and possession of his one-third share in 
the joint family properties. While the suit 
was pending Harihar died on the 17th 
June 1909, and his widow the appellant 
applied for substitution of her name as 
plaintiff in place of that of her deceased 
husband. This application was opposed by 
the defendants, on the ground that the 
deceased at the time of his death was 
joint with them and consequently the suit 
abated on his death, The District Judge 
found on the facts, which are fully set 
out in their Lordships’ judgment, that Harihar 
had declared his intention to separate from 
the family and given effect to that in- 
tention by serving the registered notice of the 
‘st October 1908 demanding partition and 
after rejecting the defendants’ proposal for a 
private settlement by filing the suit. He was 
of opinion that these facts tagether with the 
deferdants’ admission of Harihar’s right 
to one-third share of the joint family property 
and the proceeding in the suit prior to his 
death brought the case within the principles 
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laid dogyn in Apporier v. Rama Subba Aryan 
(1). He, therefore, held that Harihar at the 
time of his death “must be considered as being 
separated in estate,” and his widow the 
appellant was “therefore entitled to inherit 
his share” and continne the action. He stated 
his reasons as follows:— 

Under the Mitakshara Law partition must 
take place by the desire of a single member 
even though the others are unwilling, for a 
son may force even a father, however relust- 
ant, to divide the ancestral property [Mitak- 
shara Chapter I, section 5, paragraph 11, and 
‘observations of Justice Dwarkanath Mitter 
in the case of Musammat Deo Bunsee Kooer v, 
Dwarkanath (2)]. 

9. Mr. R. C. Mitra in his treatise on the 
Law of Joint Property and Partition (Tagore 
Law Lecturesof 1895), Edition of 1897, after 
elaborately discussing the case-law on the 
subject as to what constitutes partition 
summarises the decisions as follows at page 
308:— In those cases where a co-parcener 
can at any moment demand a partition, a 
co-parcener has merely to signify to the other 
co-parceners his present intention to separate, 
and from the time when such intention is 
made known to the other sharers, the co- 
parcener may be considered separate from the 
others both in family and property. A long 
time may elapse before any separation into 
distinct portions can be actually effected, or 
even before the extent of such co-parcener’s 
share in the corpus can be determined, but 
the joint interest of the separating co- 
parcener ceases and his individual interest 
begins from when he makes the demand,’ 

10. In Golapchandra Shastri’s treatise on 
Hindu Law, 4th Edition of 1910, at pages 
259 and 260, the law on the subject has been 
stated thus: — 


| ‘When partition may take place at the 
instance of a co-sharer, whether the other 
members assent to it or not, it would appear 
that the declaration and communication, by a 
member of a joint family, of his desire for 
Separation to the other members accompanied 
and followed by unequivocal conduct and acts, 
showing that so far as lay in his power he 
did give effect to his desire and showing that 
there was a fixed and determined intention 

(1) 11 M. I. A. 15; SW. R. (P. C.) l; 1 Suth, P. 


C. J. 657; 2 Sar. P. C. J, 218; 20 E, R. 30. 
(2) 10 W. R. 278 at p. 274; S B, L. R. 368 note. 
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and nota passing whim for separation, is 
legally sufficient to change his status, to sever 
his interests and to constitute him a tenant- 
in-common, and separate so as to defeat the 
mutual right of survivorship so far as that 
member is concerned, z.e., between him on one 
hand and the rest of the members on ‘the 
other hence when a member ex- 
presses his desire to become separate, aa he 
is legally entitled to become whenever he 
chooses, whether the other members wish or 
not, there arises a corresponding duty on the 
part of the other members to give effect to 
his desire immediately, and as no physical 
act is absolutely necessary or a legal severance 
of interest, the mutual agreement of the co- 
tenants being sufficient for that purpose, and 
as the other members are legally bound to 
agree tothe desired partition and as equity 
presumes that to be done which ought to have 
been done, it appears to follow as a necessary 
direst logical consequence that a member’s 
desire for partition is sufficient in law to 
constitute him separate so as to put an end 
to his joint tenancy and the operation of 
survivorship.’ 

The learned author has then quoted the 
case-law in support of his view and at pages 
262, 263 and 264 he has given further 
reasonings in support of the above view. 

11. Mr. Mayne in his Hindu Law has 
also said that intention is essential for effect- 
ing a separation in title (sea page 671 and 
672 of his Hindu Law, 7th Edition). 

12. In the Vyavahara Mayukha it is said; — 
‘Even when there is a total absence of com- 
mon property, a partition is effected by the 
mere declaration “I am separate from thee;” 


- for partition is but a particular condition of 


the mind, and this declaration is indicative of 
the same.’ ‘See Translation of Vyavahara 
Mayukha by V. N. Mandlik, Part II, Hindu 
Law of Mayukha, Edition of 1880, page 31). 
13. The following judicial decisions also 
support the view that the communication of 
the determined intention by a member 
to bezome separate to his co-parceners follow- 
ed by acts to give effect to that intention is 
sufficient to change his status from that of 
being a member of the joint family to that 
of a separated member, Bulakee Lall v. 
Musammat Indurputtee Kowar (3), Musammat 
Vato Koer v. Rowshun Singh (4), Debee Pershad 
(3) 3 W. R. 41 at p. 42, j 
(4) SW. R. 82, 
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v. Phool Kooeres (5), Ram Dhyun Koonwar v. 

| Musammat Phoolbas Koser (6), Joy Narain Giri 
v. Goluck Chunder Mytee (7), Joy Narain Girt y. 
Girish Chunder Myti (8), Raghubanund Doss 
v. Sadhu Churn Doss (9) and Radha Churn 
Dass y. Kripa Sindhu Dass (10). 

___ 14, In the ‘ease reported as Musammat Vato 
Koer v. Rowshun Singh (4), the learned Judges 
of the Caleutta High Court after referring to 
the decision of their Tordships in the leading 
case of Appovier v. Rama Subba Aryan (1) 
observed: ‘Taking, then, the admitted facts 
of the case before us, we tnd that S han Singh 
did publicly and unequivocally by ‘petition 


presented in Court declare his intention to` 


. become from that date divided in estate. © Such 
an intention amounts to a valid separation, 
though not immediately perfected by an actual 
partition of the estate by metes and bounds. 
The acts and declarations of Sohun Singh, 

“showing an unmistakeable intention to 
hold and enjoy his own estate separately and 
to renounce al! rights upon the shares of his 
co-parceners, constitute, in our judgment, a 
complete severance or partition.’ 

15. The above view has also been laid down 
by Markby, J., in the case reported as Ram 
Dhyan Koonwar v. Musammat Phoolbas Kooer 
(6). At pages 345 and 346 he says: ‘It appears 
to mè that when once you have arrived at 
the point of holding that a mere signification 
of intention is sufficient to constitute a separa- 

‘tion without an‘actual partition by- metes 
and bounds and you couple that with the 
acknowledged principle that any one member 
hasa right to insist on a separation, it 
follows, almost as a direct logical consequence, 
that an unequivocal signification of intention 
to that effect on the part of one member con- 
stitutes him aseparate owner of his share.’ 

16. Similarly in the ease reported as 

_ Radha Churn Duss v. Kripa Sindhu Dass (10), 

(see pages 473-477) Chief Justice Garth ob- 

serves: ‘Oae can very well understand 

thatas regards separation, any member or 
members of a family might separate from 
the rest at their option: a mere declaration 
(5) 12 W. R. 510. 
(6) 14 W. R. 339 at pp. 345, 346. 
_(7) 25. W. R. 355 at p. 356. 
(8) 4 0.434 at p.437; 5 I. A. 228; 3 Sar. P. C. J. 

871; 3 Ind. Jur. 8}; 2 Ind. Dec. (x. s.) 276. 

(9) 4 C. 425 ab p. 430; 3 C. L. R. 534 2 Shom. D. 

R. 113; 2 Ind. Dec. (N. s.) 270. 

(10) 50. 474 at pp. £76, 477; 4 C. L, R. 428; 2 Ind. 

Dec. (N. s.) OIL. 
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by one member that he was separate from the 
others would seem to be sufficient to effect 
the separation.’ 

17. In the present case the deceased 
plaintiff Harihar not only declared his inten- 
tion to separate from the family but gave 
effect to that intention by serving the defend- 
ants with a written notice demanding parti- 
tion and after rejecting their proposals for 
a private settlement by filing the suit in 
Court. These factsas also the admission in 
the suit by the defendants of the plaintiff’s 
right to 1/3rd share of the family property, 
coupled with their willingness to divide the 
property and their prayer to the Court for 
permitting them to makea private partition 
togather with the Court’s order granting this 
prayer and adjourning the case for enabling 
them to carry ont the partition, brings this 
case within the principles laid down by their 
Lordships cf the Privy Council in Appovier’s 
case (1). It is quite clear from the fasts 
proved in the case that Harihar did every- 
thing that lay in his power to obtain separate 
possession of his shara and had it not been 
for the obstacles which the defendants put 
in his way, he would have got his share 
separated long before his death. The defend- 


-ants cannot, therefore, be allowed to banefit 


by their own wrong [Joy Narain Giri v. 
Goluck Chunder Mytee (7), see observations 
at page 356, column 2). 

18. I havealready said in paragraph 4 
that on 9th March 1909 the case had reached 
the stage when a preliminary decree for 
partition could have bsen passed but that 
my predecessor adjourned the case till 4th 
May 1909 as he wanted to ascertain from 
the parties personally how the partition 
was to be effected, The maxim ‘actus 
curiæ nemin em gravativ’, therefore, applies. 
In Broom’s Legal Maxims, Saventh Bäi- 
tion, page 97,* it has been observed that 
‘if one party to an action die during a 


curia advisart vult, judgment may ba entered 


nunc pro tunc, for the delay is the act of the 
Court, and, therefore, neither party should 
suffer for it? In Order XXII, wale 6, of 
the Civil Procedure Code it is laid down 
that ‘notwithstanding anything contained 
in the foregoing rules, whether the cause 
of action survives or not, there shail be 
no abatement by reason of the death of 


“See 8th Edition p. 100—Ed, 
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either party between the conclusion of the 
hearing and the pronounsing of the judgment, 
but judgment may insuch cases be pronoune- 
ed notwithstanding the death and shall have 
the same force and effect as if it had been 
pronounced before the death took place.’ 
On behalf of the non-applicants it was urged 
that the above rule should not be considered 
to abrogate the provisions of Hindu Law 
and that it is applicable to those cases only 
to which no personal law applies, but Ido 
not think that such a limited constraction 
can be plaeed because ‘the worda whether 
the cause of action survives or not’ are of 
general application and are wide enough to 
include cases to which the rule of survivor- 
ship under the Hindu Law applies. 

19, It was next contended on behalf of 
the non-aprlicants that in order to effect a 
division of right among the members of a 
joint family there must be either an agree- 
ment by all the members, cr a decree of 
‘Court by which the shares of all must be 
ascertained, and in support of this contention 
I was referred chiefly to the rulings reported 
as Mooktakcshee Debee v. Oomabutty (11); 
Bulakee Lall v. Musammat Indurputtee Kowar 
(3); Upendra Narain Myti v. Gopee Nath 
Bera (12); Ram Pershad Singh v. Lakhpati 
Koer (13); Balabuz v. Rukhmabat (14); Bal- 
kishen Das v. Ram Narain Sahu (15); Sudar- 
sanam Maistri v Narasimhuln Maistri (16) and 
Farbati v, Naunihal Singh (17). In my opinion 
none of these cases goes the length of laying 
it downthat ifa member ofa joint family 
has determined to separate and has com- 
municated to the other members his un- 
equivocal intention to that effect and if the 
other members do not agree and put obstacles 
in his way, be must obtain the-deeree of the 
Court before he can be considered to be 
separate in estate from the rest of the family. 
In the case of Upendra Narain Mytt Vv. Gopee 


(I) 14 W. R. 31; 8 B. L. R. 396 note. 
ie 9 C. 817; 12 C. L. R. 356; 4 Ind Dee. (x. s.) 

(18) 300. 231; 7 0. W.N. 162; 6 Bom. L. R. 103; 
30 I. A. I; 8 Sar. P. O. J. 380. 

(14 ROU, 725; 5 Bom. L. R. 469; 7 C. W. N., 642; 20 
T. A. 130; 8 Sar. P. C. J. 470. 

(15) 30 0. 788; 7 C. W. N. 578:5 Bon. L, R. 461; 
30 I. A. 139; 8 Sar. P. C. J. 489.7 

(16) 25 M. 149 at p. 156: 11 M. L. J 352. 

(17) 3 Ind. Cas. 195; 31 A. 412: 8 A. D. J. 597:5 
M? L.T. 427; 13 C. W N. 983; 10 C. L. J. 121 {P. C.); 
11 Bom. L, R. 878; 19 M. L. J. 517, 
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Nuth Bera (12), Prinsep, J., was merely 
considering the effect of the separation of 
one member on the status of the family and 
in that reported as Sularsanam Maistri v. 
Narasimhulu Mutstri (16), the observations 
of Bhashyam Ayyangar, J., at page 156 
are obiter dicta. 

20. On a consideration of the facts - of 
the case and the law applicable to them I 
am of opinion that the decaassd Harihar 
must be considered as being separated in 
estate His widow, the prezent applicant, 
Girjabai, is, therefore, entitled to inherit his 
share and I order that her name ba subatitut- 
ed in place of her deseased husband ‘as the 
plaintiff in this suit.” 

Tha suit then proceeded and a preliminary 
decree for partition was given to the appel- 
lant. 

The defendants appealed to the Court 


of the Judicial Commissioner against 
the order for substitution as well as 
against the preliminary decree. Both 


these appeals were allowed and the snit 
dismissed. The Judicial Commissioners 
held that no member of a joint and un- 
divided family can separate himself from 
the joint family without an agreement ha- 
tween all the members thereof or an order,. 
decree or declaration by the Court, and in 
the absence of such an agreement or order, 
decree or declaration Harihar must be held 
to have been joint at the time of his death, 
and that the suit, therefore, abated. The 
material part of their judgment was as 
follows: — 

“Thus, the conclusion to which we have 
come is that if thereever was any severance 
of interest between Harihar and the defendants 
in respect of their joint family property, 
it was not effected either by agreement be- 
ween the parties or by any act, order, decree 
or declaration by the Court. 


It remains, therefore, to decide, whether, 
as claimed by the plaintiff, Harihar alone, 
despite the wishes of the other co-parceners, 
could, by setting up an intention to 
sevarate followed by a demand for partition, 
convert his joint share into a tenancy-ic- 
common, so as to destroy the defendants’ 
right of survivorship therein; his title as 
co-parcener, and the extent of his share being 
admitted by the defendants. If this is the 
law, then the plaintiff must succeed. If, on 
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the other hand, agreement between all the 
co-parceners, in pursuance of an intention 
to divide, was necessary to cause the sever- 
ance of interest claimed by the - plaintiff, 
then the appeals of the defendants now be- 
fore us must prevail. 


Very learned arguments were urged 
before us, and we have had‘the advantage of 
hearing two eminent exponents ofthe Hindu 
Law in controversy on the above question. 
We shall endeavour to reproduce those 
arguments briefly. and to consider the 
numerous authorities by which they were 
supported. j 


It is an admitted fact that the parties are 
governed by the Mitakshara, as interpreted 
by the Benares School. On behalf of the 
plaintiff the contentions urged before us were 
that, in a Mitakshara joint family, the re- 
lation of members of the co-parcenary to 
the joint family and to one another ig a 
metaphysical element, and, therefore, any 
change in that relation can be effected by a 
metaphysical operation or mental process 
only, acsompanied by an expression of if 
by some physical act. It was then said 
that the following propositions of Mitakshara 
Law are settled by authority: — 


1, That the right, title or interest of each 
and every member of a Mitakshara joint 
family to or in the joint family property, 
accrues to the whole of the property: and 
not toa fractional portion thereof as under 
the Dayabhaga. ë 

[Mitakshara I. i-4; Viramitrodaya i-4and i, 
55-57; Dayabhaga i, 7, 8 and 9.] 

2, That so long as the family is joint no 
individual member thereof can predicate that 
he has any definite share in joint family 
property. 

[Appovier v. Rama Subba Aiyan (1).] 

8. That partition is the adjustment of 
divers rights regarding the whole by dis- 
tributing them in definite shares of the 
aggregate. 

[Mitakshara I. i-4; Viramitrodaya i-4.] 

4, That partition may be of title or of 
property the subject of that title, or of both. 

[ Appovier v. Rama Subba Aiyan (1).] 

5. That a single member may compel 
partition, so far as he himself is concerned, 
and his co-pareeners must submit to if even 
though opposed to it, 
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[Viramitrodaya ii, 123; Raja Ram Tewary v. 
Luchmun Persad (18), Musammat Deo Bunsee 
Kooer v. Dwarkanath (2), Jogul Késhore*v. Shib 
Sahai (19), Pirthi Pal v. Jowahir Singh (20), 
Bulkishen Das v. Ram Narain Sahu (15).] 

Upon the basis of these propositions it 
was urged as a logical consequence that, when 
a member of a Mitkashara joint family feels 
a desire to separate from his co-parceners and 
communicates that desire to them, he becomes 
immediately separate in status and his share 
becomes capable of definition: if he demands 
his share and the other members assent to 
its separation there is a division of title— 
a cessation of jointness which defeats the 
operation of the law of survivorship. Thus, 
it was said, the conversion of a title of 
joint tenancy into a title of tenant-in- 
common is a metaphysical idea, depending 
on intention; a Mitakshara co-parcener, once 
he becomes sui juris, is at liberty to follow 
his own wish whether he will continue to 
hold his property jointly or in common 
with other members of his family, and if 
his. desire is to separate his interest only 
he can give effect thereto by communicat- 
ing to the other members his desire to 
live with them as a tenant-in-common. 
It was claimed that Appovier's case (1) is 
an authority for this proposition. 

A passage was quoted from the Vyavahara 
Mayukha, section 3, paragraph 2, which had 
been translated thus:— 

‘Even whenthereis no joint property, 
partition may certainly take place also by the 
mere declaration, “I am divided from thee.” 
Since partition is really nothing, but a kind of 
idea only; of that very idea (or state of mind) 
declaration is the manifestation.’ 

It was claimed that the word ‘even’ 
with which the passage begins implies that 
the rule applies a fortiori when there is joint 
property. We are not prepared to draw 
this inference, for reasons to be given here- 
after. 

Reference was then made to the follow- 
ing passage from the Sarasvati Vilasa, 
paragraph 28:— 

‘From this it is known that without 
any formality, partition can be effected 

. (18) 8 W. R. 16 at p. 20. 

(19) 5 A. 480 at p. 434; A. W. N. (1883) 102; 8 Ind. 
Dee. (N. s.) 364, 

(20) 14 C. 493 at p 505; 14 I. A. 37; 11 Ind. Jur. 
232; 4 Sar. P. O. J. 758; Rafique and Jackson’s P. C, 
No. 97; 7 Ind. Dec. (x. 8.) 327, 
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by mere intention, just as the making 
of an appointed daughter can be effected 
by mare intention without any formality.’ 

The soundness of this commentary may be 
accepted, but it obviously does not afford 
authority for the proposition that the inten- 
tion of one only of the persons concerned 
shall be sufficient. i 

The learned Counsel for the plaintiff- 
respondent then cited and examined various 
judicial decisions in support of his interpreta- 
tion of the Hindu Law, and with these we 
shall deal in due course. He asserted that 
the decisions are not uniform, but claimed 
that the Judicial Cornmittee would appear to 
have finally decided that partition of title is a 
matter of intention only. 

The argument on behalf of the defendants- 
appellants, though put forward in great detail 
and supported by numerous authorities, may 
be briefly summarised. Its substance is that 
while in the case of a Hindu joint family com- 

- posed of a father and his sons the father alone 
may break up the co-parcenary, as laid down 
in the Mitakshare, Chapter I, section 2, and 
held in Kandasami v Doraisamt Ayyar (21),in 
all cases of collateral co-parcenary governed 
by the Mitakshara, the severance of title 
going to convert a joint estate into a tenancy- 
in-common requires an agreement by all 
the cg-parceners, or failing that, a decree for 
partition passed by a competent Court. It 
was urged that in the present case there had 
neither been agreement nor decree during 
the lifetime of Harihar, whereby his joint 
interest ia the family property had been 
defined and severed; and that, therefore, the 
suit abated on his death. 

For the purposes of this appeal we do 
not consider it necessary torefer to certain 
authorities and decisions on English Law 
quoted before us by way of analogy. The 
question to be decided is purely one of Hindu 
Law, and we are of opinion that analogies 
drawn from the English Law or any other 
system of jurisprudence can afford little 
assistance and may be misleading. We 
can start from the principle laid down in 
Appovier v, Rama Subba Atyan (1), and 

_ repeatedly affirmed in subsequent cases by 
the Judicial Committee of the Privy Council, 
namely, that actual division by metes and 


wee 2M. 317; 5 Ind. Jur. 852; 1 Ind, Dee. (x, s.) 
491, ; | 
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bounds is not necessary to eemplete the 
dissolution of the joint tenancy ot a Hindu 
family, because by an agreement between 
the co-parceners there may be an operative 
division of title which will convert the joint 
tenancy into a teriancy-in common, withent 
there being a corresponding division of the 
subject-matter to which the title relates. 
Therefore, the question before as narrows 
itself down to this: — 

In a Mitakshara family composed of oo- 
parceners who are collateral in relation to one 
another, is the mere communication of an in- 
tention to divide, made by one co-parcener to 
the other or others, sufficient to effect a sever- 
ance of his interest in the joint estate, so as 
to make him, as it were, a tenant-in-commonof 
a defined share, which, upon his death, will 
devolve by inheritance as his severalty? 

We will now examine the material author- 
ities cited before us, in order to see how far, 
if at all, they justify the affirmative answer 
which has been given to the above question 
by the lower Court, and which the plaint- 
iff-respondent seeks to have repeated by 
this Court, 

The only Sanskrit authorities which are 
said to deal expressly with the matter are 
the Mayukha and the Sarasvati Vilasa, the 
relevant passages wherefrom, upon which 
reliance is placed fur the plaintiff-respond- 
ent, have already been set ont above. As 
regards the Mayukha, in the first place it is 
not a recognised authority in the school of 
law which governs this case. But, leaving 
that aside, the passage expressly refers 
to the case of a separation where no pro- 
perty is involved. In sucha case separation 
is a matter of sentiment only, and a member 
who severs himself from his brethren does 
not invade or affect any legal right of his 
co-parceners. But where there is property, 
the severance of the interest of even a single 
member involyesan alteration in the legal 
rights of his co-parceners, and, in particular, 
a dissolution of their birthright in a 
portion of the joint property. It seems to 
be not only Hindu Law, but equity and 
commonsense, to hold that where a disposi- 
tion of property jointly owned by two persons 
would, if made, affect the rights of them 
both, they should both havea voice in the 
making of such a disposition. As remarked 
by Garth, C.J, in Radha Chun Dass v, 
Kripa Sindhu Dass (10): — 
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‘One can very well understand that as 
regards separation, any member or members 
of afamily might separate from the rest at 
their option; a mere declaration by one mem- 
ber that he was separate from the others would 
seem to be sufficient to effect the separation. 
But partition of the property is a different 
thing, because, in order to effect a just parti- 
tion, it is necessary, of course, to ascertain the 
share to which each and every member of the 
family is entitled.’ . 

This passage has been. clearly misunder- 
stood by the learned Counsel for the plaintiff- 
respondent, who bas relied on it in support 
of his argument. It was also apparently 
misunderstood by Bhashyam Ayyangar, J., in 
Sudarsanam Maistri v. Narasimuhulu Maistri 
(16), and by De Gruyther, K. O., in Kedar 
Nath.v. Ratan Singh (22), where that learn- 
ed Counsel quoted it as an authority for the 
very proposition contended for on behalf of 
the plaintiff in the present case. It seems clear 
from the passage itself that Garth, ©. J., used 
the word ‘separation’ to denote something 
which was not a severance of joint interest 
in family property. Weare not prepared to 
accept the inference drawn by the- learned 
Counsel forthe respondent before us that the 
Mayukha rule as to the requisites for a separa- 
tion where there is no family property applies 
a fortiori to a severance of title to joint 


property. 
As regards the passage from the 
Sarasvati Vilasa, as already stated, 


it does not carry the case beyond the rule 
recognised in Appovier’s case (1) and con- 
stantly re-affirmed since that decision was 
published. 


It was said thatthe above Sanskrit com- 
mentaries expressly set forth what is implied 
in all the others. We have not been able to 
find in the text books anything more than 
this that partition is a consequence of inten- 
tion and agreement. There is certainly no 
passage in the Mitakshara raising an implica- 
tion that the wish of one co-parcener com- 
municated to the other or others is of itself 
sufficient to dissolve the joint tenancy. 

Turning now to tke case-law we think the 
most convenient way’ will be to examine first 


(22) 7 Ind. Cas. 648; 12 Bom. L. R. 656 (P. C.); 14 
C. W. N. 985; 8 M L. T. 193; 12 0. L. J. 225; 32 A. 
415; OM. L. J. $00; (1910) M. W. N. 311; 180. 0. 
839; 37 [A CEN . 2 
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therelevantdecisions of the Supreme Tribunal, 
and then those of the several High Courts. 

In Char’otte Abraham v. Francis Abraltam 
(23), the Judicial Committee were dealing 
with a family which, though purely Hindu 
in origin, had been for several generations 
converted to Christianity. Their Lordships 
laid down, more or less as an obiter dictum, 
that the status of a member of an undivided 
Hindu family was altered by his conver- 
sion to Christianity, since such conversion 
amounted, under Hindu Law, to a sever- 
ance of parcenership. This decision does not 
assist the plaintiff in any way. By con- 
version to another religicn the undivided 
Hindu becomes an outeaste. Under Hindu 
Law that fact deprives him of his status in the 
joint family, and would also result in for- 
feiture of his estate if the Statute Law did not 
intervene. But Act XXI of 1850 interferes 
to prevent such forfeiture. Theonly way of 
giving effect to this Statute is by dividing off 
the share of the apostate from the joint estate 
which he is no longer qualified to hold ina 
state of jointness, and to treat it as his 
severalty. Such a partiticn is one made by 
Statute, and not by virtue of any authority 
conferred on the severing parcener by Hindu 
Law. Itis a special case offering no analogy 
in support of the contention advanced in this 
case on behalf of the plaintiff-respondent.- 

The next caseis Apporier v. Rama Subba 
Aiyan (1), as to which it is only necessary to 
say that it is the leading authority on the 
subject of partition of title unaccompanied by 
partition of the subject-matter of sach title. 
It was generally urged before us that it 
supports the case of the plaintiff; but upon a 
careful perusal of the judgment of their 
Lordships, we are unable to find a single 
passage or phrase which is compatible with 
the view that a partition of title out of Court 
may be effected without an agreement among 
all the co-parceners. 


In Rajah Suranent Venkata Gopala Nara- 
sinha Row v. Rajah Suranent Lakshma 
Venkama Row (24), there was a formal 
agreement as in Appovier's case (1), and 
their Lordships again held that the agreement 
to’ divide dissolved the joint estate. They 


(23) 9 M.I. A. 195 at p. 199; 1 W. R. 1 (P.C.); 1 
Suth P C. J. 501;-2 Sar. P. O. J. 10; 19 E. R. 716. 

(24) 12M. I: A. 113; 12 W: R. (P. C.) 40; 3 B. L. R, 
4'; 2 Snth. P, C. J. 265; 2Sar. P.C,J, 496; 20 R. R. 494. 
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made no remark suggesting that if in place of 
the agreement hetween two brothers there 
had been nly a demand, communicated by 
one to the other, the conelusion would have 
been the same. 

Sri Gajapatht Radhika v. Sri Gajiapatht 
Nilamani (25) was another case ofa formal 
agreement to divide between two joint Hindu 
brothers, and the rule in Appovier’scase (1) 
was re-affirmed. Here again the case of the 
plaintiff finds no foothold. 

In Doorga Pershad v. Musammat Kundun 
Koowar (26), the Judicial Committee laid 
downthat inasmuch as there may be a division 
of a joint Hindu family and its property, 
which, though not carried out by a partition 
by metes and bounds, would nevertheless 
alter the status of the family, the question in 
every particular case must be one of intention, 
tie, (as stated in the judgment of their 
Lordships) ‘whether the intention of the 
parties to be inferred from the instruments 
which they have exeented, and the acts 
they nave done, was to effect such a 
division.’ If anything, this is an authority 
against the plaintiff, because it suggests that 
the intention of all the co-parceners, expressed 
by agreement, is necessary to dissolve the joint 
estate. In any view the case affords no 
as3istance to the plaintiff. 

Maharajah Ram Kissen Singh v. Rajah 
Sheonundun Singh (27) lays down that the 
agreement of a family to divide the proceeds 
of the joint property among its members in 
definite shares, with the intention that each 
should hold his allotted share in severalty, 
severs the joint interest and extinguishes the 
rights springing from united family owner- 
ship. Here again we have the same founda- 
tion of a family agreement for the conclusion 
of the Court. 


In Pirthi Pal v. Jowahir Singh (20), one 
of the ruling principles laid down was that 
a member of a joint Hindu family canñot 
sue fora share of the profits of a joint 
family estate because he has no definite share 
until partition;and the plaintiff was required 
to sue for partition. This suggests that 


the plaintiff was not entitled to have his 

(25! 18 M. I. A. 497; 14 W. R. (P. ©.) 83,6 B. L. 
R. 202; 2 Suth. P. C. J. 35; 2 Sar. P. O. tJ. 601; 20 E. 
R. 637. 

(26) 21 W. R. 214; 13 B. L. R. 235; 1 I. A. 55;.3 
Sar. P, C. J. 341. 

(27) 23 W. R. 412; 3 Sar. P. O. J. 498, 
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share treated as separate merely because he 
himself so treated it, and claimed profits in’ 
respect of it. 

In Madho Parshad v. Mehkrban Singh (28), 
the Judicial Committee said: 


‘Any one of several members of a joint 
family is entitled to require partition of 
ancestral property, and his demand to that 
effect, if it be not complied with, can be en- 
forced by legal process. . . . Actual 
partition is not in all cases essential. An 
agreement by the members of an undivided 
family to hold the joint property individually 
in definite shares, or the attachment of a 
member’s undivided share in execution of a 
decree af the instance of his creditor, will 
be regarded as sufficient.’ 

In Parbati v. Naunthal Singh (17), which 
was against a case of mutual agreement 
among co parcenars, their Lordships of the 
Privy Council, reversing the judgment of 
the Court of the Jadicial Commissioner of 
Oudh, insisted that the principle laid down 
in Appovier’s case (1) should be followed. 

In Kedar Nath v. Ratan Singh (22), it was 
contended on behalf of the appellants before 
the Judicial Oommittee that the mere fact of 
one co-parcener having filed asuit for partition 
amounted,in law, toa partition of title. There- 
upon Mr. Ameer Ali, ore of the presiding 
Judges, referred to Debee Pershad v. Phool 
Koosree (5), where it was held that a suit by 
one member of a Hinda family fora declara- 
tion of his right in the joint family property 
was not a sufficient indication on the part of 
the family of their intention to separate. In 
the same case another member of the 
tribunal, Sir Arthur Wilson, asked, “Is 
there acase where one co-parcener declared 
that he was separate, and it was held that 
such a declaration constituted partition?” 
Da Gruyther, K.C., cited Radha Ohurn Dass 
Kripa Sindhu Dass (10) as anauthority in 
support of that proposition: but, as already 
pointed out, the learned Counsel clearly 
misunderstood the true signidcance of the 
words ‘separation’ as used by Garth, C. dJ., 
in that oase. 

We turn now to the decisions of some of 
Indian High Courts. The judgment in 


(28) 18 ©. 157; 17 I. A. 194; 5 Sar. P. O. J. 586; 
Rafique and Jackson’s P. C. No. 121; 9, Ind. Dec, 
(N. s.) 105, f 
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Bulakee Lall v. Musammat Indurputtee Kowar 
(3) contains the following passage :— 

‘The parties are not in a position sub- 
stantially different from that of a joint 
Hindu family. In such cases a separation 
may, at any time, take place at the will of 
any member of the joint family, and any 
act or- declaration showing an unequivocal 
intention on the part of any share-hulder to 
hold or enjoy his own share separately, and 
to renounce all rights upon the shares of his 
_ 8o-parceners, constitutes a complete severance 
or partition. In the Vyavahara Mayukha, 
translated by Borradaile, page 52, itis said 
that, even when there is no property a parti- 
tion may be made by a mere declaration— ‘I 
am separate from thee.” ? 


There are several reasons why we cannot 
accept this dictum as an anthority for 
guidance in the present case. Inthe first 
place, it is obiter, Next, it does not state 
the particular school of Hindu Law to which 
it refers. Finally, it depends upon a passage 
of the Mayukha which we have already held 
to be inapplicable to a partition of joint 
family property governed by the Mitakshara 
as interpreted by the Benares School. 

The case of Badamoo Koer v. Wazeer Singh 
(29), cited on behalf of the appellant, need 
not be considered, because it is oneof aclass of 
case3 which was overruled by Appovier’s case 
(3) as pointed out by Jackson, J., in Joy Narain 
Giri v. Goluck Chunder Mytee (7). 

The case of Raja Ram Tewary v. Luchmun 
Persad (18) contains a learned dissertation 
by Sir Barnes Peacock, C.J., on the Mitak- 
shara Law of partition, and affirms the now 
well-established proposition that the son 
acquires by birth an interest in ancestral 
property and can compel partition of that 
interest in the lifetime of his father: but 
the judgment offers no further gnidance 
towards decision of the particular point now 
before us. : 

However, in Musammat Vato koer v. 
Rowshun Singh (4), the case of the plaintiff- 
respondent before us finds foothold. After 
pointing out the rule in Appovier’s case (1) the 
judgment contains the following passages :— 

‘Taking, then the admitted facts of the 
case before us we find that Sohun Singh did 
publicly and unequivocally by petition 


(29) 5 W. R. 78; 1 Ind. Jur. (x, s.) 144, 
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presented in Court declare his intention to 
become from that date divided in estate. 
Such an intention amounts to a vali@ separa- 
tion, though not immediately perfected by 
an actual partition of the estate by metes and 
bounds. The acts and declarations of Sohun 
Singh, showing an unmistakeable intention to 
hold and enjoy his own estate separately and 
to renounce all rights upon the shares of his 
co-parceners, constitute, in our judgment, a 
complete severance or partition. The com- 
munity of interest and unity of possession 
which are the very essence of a joint Hindu 
family no longer existed. Further, the 
parties, it is admitted, have separated in food 
and residence. Sohun Singh in his lifetime 
dealt with his share in a manner inconsistent 
with the theory of a joint interest and liability 
and his separate enjoyment was not merely a 
matter of arrangement for the private con- 
venience of the family. ` 
x * * = 


‘The consent of the other members of the 
family was not necessary, for a son may force 
even a father, however reluctant, to divide 
the ancestral estate.’ 

ln our opinion, neither the case of 
Appovier (1) nor any other published decision 
of the Privy Council lends support to. the 
proposition set out above: nor is any other 
authority quoted by the learned Judges 
(Kemp and Glover, JJ.) responsible for the 
dictum above set out. With due respect we 
are unable to think that, becanse one 
member can compel partition of his shar», 
be can, therefore, carry out partition single- 
handed without consalting his co-parceners. 
A creditor can compel payment by his debtor, 
but unless the debtor voluntarily gives effect 
to his demand the creditor cannot compel 
payment without the aid of the Court. in 
Kulponath Doss v. Mewah Lall (30), the same 
learned Judges were on firmer ground in 
applying the doctrine of Appovier’s case (i) 
because they had before them a written 
agreement by all the co-parceners to 
separate. 

In Musammat Deo Bunsee Kooer v. Dwarka. 
nath (2), it was held that every member 
of a joint Hindu family has an indefeasible 
right to demand a partition of his own 
share, and the other members of the 


(30, 8 W. R. 302, 
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family must submit to it whether they 
like it or not. This is a settled doctrine 
that fd one will dispute, but as we have 
already endeavoured to show a demand 
for a share is uot the same thing as a 
severance of that share from the joint 
corpus. 

We are unable to find anything help- 
ful to the case of either side in Gopee 
Lall v. Mohunt Bhugran Das (31), and 


only mention the ruling as it was cited 
before us. 
In Mooktakeshee Debee vy. Oomabuity 


(11), it was held that the principle laid 
down in Appovier’s case (1) does not apply 
where there is no deed or agreement 
between the parties contemplating tke 
subject of separation. So far as it goes 
this is an authority against the contention 
on behalf of the plaintiff-respondent. 

However, considerable stress is laid on 
the observation of Markby, J., in Ram 
Dhyan Koonwar v. Mausammat Phoolbas Kooer 
(6) where the learned Judge said : — 

‘It appears to me that when once 
you have arrived at the point of holding 
that a mere signification of intention is 
sufficient to constitute a separation without 
an actual partition by metes and bounds, and 
you couple that with the acknowledged 
principle that any one member has a right 
to, insist on a separation, it follows, 
almost as a direct logical consequence, 
that an unequivocal signification of inten- 
tion to that effect on the part of one 
member constitutes him a separate owner 
of his share.’ 

A perusal of the whole judgment dis- 
closes that the above remark was purely 
obiter, and that the learned Judge put 
it forward to show what, in his opinion, 
would be the consequence of applying 
principles in which he did not concur, 
but which he felt himself bound to adopt 
in consequence of the Full Bench decision in 
Sadaburt Prasad Sahu v. Foolbash Koer (32). 
The head-note expressly states it to ba 
a point undecided whether a mere signi- 
fication of intention on the part of a member 
of a joint Hindu family is sufficient to 
constitute a separation. 


(31) 12 W.R.7. 
(82) 12 W. R. (F. B.) 1,3 B. I. R, 81 (F. B.), 
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In Musammat Phoolbas Kooer v. Lalla Jug- 
gesur Kahoy (83), Markby, J., being asked 
to review tbe above reasoning adhered to 
his opinion ; bat, on appeal to tbe Privy 
Council— F hoolbas Koonwur v. Lalla Jogeshur 
Sahoy (84)—his decision was upset. 
It seems to us, with all due respect, that 
the reasoning is obviously fallacious. A 
signification of intention to separate made 
by all tbe members of a joint family is 
tantamount to an agreement to partition, 
and that dissolves the joint tenancy. A 
significance of intention to separate made 
by one member only is merely a demand 
for that to which he is entitled: but 
demand is one thing and receipt is another. 
The reasoning of Markby, J., appears to 
us to confuse the one with the other. 
At all events it is purely obiter and its value 
must be discounted accordingly. 

In Bhoobun Mohinee Debee v, Poorna 
Chunder Banerjee (35), the essence of the 
decision in Appovier’s case (1) was interpret- 
edto be this: that the members of the co- 
parcenary had entered into an express 
agreement among themselves whereby a 
distinet intention to separate their interests 
in the joint estate was declared: and, there- 
fore, the Calcutta Court decided in the above 
case that a mere description by co-parceners 
of their interests in the family property, 
unaccompanied by any declaration of an 
intention to separate, was insufficient to sever 
the titles. This was also the view in Musam 
mat Phooltjhuree Koner v, Ram Pershun Singh 
(36) and we concur in it. It is perfectly 
intelligible that, without any present inten- 
tion to divide, the members of a joint Hindu 
family may settle by agreement the share 
to which each will be entitled whenever 
division does take place. 

In Joy Narain Girt v, Goluck Chunder 
Mytee (7), the surviving sharer in an 
estate sought to be put in possession of 
his co-sharer’s portion, as manager on behalf 
of the latter’s widow, on the gronnd that, 
though the deseased co-sharer had made 
efforts to reduce his share to distinct pos- 
session, those efforts had not been 
completely successful when he died and 

(38) 18 W. R. 48. 

(34) 160. 226; 25 W. R. 285; 3 L A. 7; 3 Sar. P. O. 
J. 578; 3 Suth. P. O. J. 236; 1 Ind. Deo. (N. s.) 144. 


(35) 17 W. R. 99. 
(36) 8 B. L. R. 385; 17 W. R. 102, 
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he. conld not, therefore, be said to have 
had separate enjoyment of the said share. 
The Calcutta. High Court held that as the 
deceased co-sharer had done everything pəs- 
sible to obiain separate possession, and it 
was only the opposition of the plaintiff that 
bad obstructed him, it would be allowing 
the plaintiff to benefit by his own wrong 
to give bim possession, and that the share 
of the deceased co-parcener must devolve 
by inheritance as his severalty. The parti- 
cular passage of the judgment relied on for 
the respondent reads thus: — 

‘In Sheo Dyal Tewaree v. Judoonath Tewaree 
(37), it was held, no doubt, by the late 
Mitter, J., that the Court would not consider 
there had been a separation unless there had 
been enjoyment of the several shares. But that 
was a very different case from the present 
and we may be quite sure that acute and 
able -Judge would never have allowed the 
plaintiff to profit by such a plea when the 
deceased: co-owner had not merely declared 
his intention but done everything that lay 
in him to carry it out and when the failure 
to do so was entirely the result of the 
plaintiff's own determined opposition.’ 


Read as a general proposition, severed 
from the particular facts of the case in 
which they were made, the above remarks 
appear to support the contention that a mere 
demand for a share, the physical severance 
whereof. in satisfaction of that demand before 
the death of the claimant is only prevented 
by ,the opposition cf his co-parceners, divides 
such. share from the joint estate: but a 
glance at the facts of the case before the 
Calcutta Judges makes such a conclusion 
impossible. These facts were that the 
deceased co-sharer had separated himself 
in mess and residence, and bad brought 
a suit for possession of his share, in which 
he was successful, though the opposing 
co-parcener carried the case up to the 
Privy Council. He had applied to execute 
the decree, and during the pendensy of 
that proceeding had died. In the present 
case if Harihar had obtained a preliminary 
decree for partition before he died, the 
right of the plaintiff to continue the suit 
would. have been undeniable. But as that 
stage,;.was -never reached by , Harihar, the 


(37) 9 W, R. 61, 
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ruling last abdve referred to lends no assis- 
tance to the plaintiff's case. It is note- 
worthy that though the decree if this 
Caleutta case was affirmed by the Privy 
Council—Joy Narain Giri v. Girish Ohundra 
Myti (&)—the reasoning of the Supreme 
Tribunal was somewhat different from that . 
of the Calcutta Judges. Their Lordships 
treated the conduct of the separating co- 
parcener ‘as indicating, at all events, that he 
himself considered that a separation had 
taken place.’ But they did not rule that his 
eonduct alone had effected the separation. 
They decided that the decree obtained by him 
was such asto ‘effect a partition, at all events, 
of rights,’ which was effectual to destroy the 
joint estate under the doctrine laid down 
in Apporier’s case (1). 


An authority pressed before us on 
behalf of the  plaintiff-respondent is 
Raghubanund Doss v. Sadhu Churn Doss 


(9). At page 430 appears the following 
dictum of Markby, J.:— 


‘As I understand the Hindu Law, no 
right vested in the plaintiff's father to any 
specific share. No right vests in any mem- 
ber of the family to a specific share until 
some act has been done which has the effect 
of turning the joint ownershin into several 
ownership. This may be done bya mere 
signification of intention, and when a signi- 
fication of intention has once taken place 
which has this effect, the share of each 
member becomes at the same moment both 
several and defined. It is, as I understand 
the law, this signification of intention, pro- 
ducing concurrently these two results, which 
enables a member of a joint Hindu family 
ta dispose of his share by sale whilst the 
family still remains joint, which he can dn 
certainly in some districts of India, possibly 
in, all.” The change which thus takes place 
ig that which Lord Westbury in Appovier’s 
case {1} likens to the change of joint tenancy , 
to tenancy-in-common under the English Law, 
16 has its origin in the power of each mem- 
ber ofa family to demand a partition at 
any moment, and the inability of the family 
to retain any member in joint ownership 
longer than he may desire,’ 

The learned Judge does not make it clear 
whose is the declaration of intention which 
effects the severance of title, whether of all 
or one only of the co-parceners, If of all 
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then the dictum is perfectly correct; if of 
one only then it is an echo of an opinion 
of this learned Judge in an earlier case 
which we have already discussed. As to the 
power of alienating an undivided share 
recognised by some High Courts, we shall 
hereafter show that it has no bearing on 
the point in issue before us, because it is not 
a creation of Hindu Law bub of case-law. 

We have already pointed out that in 
Radha Churn Dass v. Kripa Sindhu Dass (10), 
the observation of Garth, C. J., at page 477, 
as to separation by the mere declaraticn of 
one member, is no authority for holding that 
partition of joint property can be effected 
by such a declaration, and we need not 
further refer to this case. 

The case of Tej Protap Singh v. Champa 
Kalee Koer (38) was one of an agreement in 
writing between two brothers, and the 
principle laid down in Aprovder’s case (1) 
was followed, : 

The latest Caloutta cases to which our 
attention has been drawn, namely, Jogendra 
Nath Rat v. Baldeo Dass (39) and Satya 
Kumar Banerjee v. Satya Kripal Banerjee 
(40) (already cited in connection with an- 
other point) do not carry the matter now 
under discussion any further. They merely 
reiterate the doctrine laid down in Appevier’s 
case (1). , 

We next direct our attention to some of 
the Madras case-law. In Kandasami v. Dorai- 
sami Ayyar (21), it was laid down that 
a partition made by the father is binding 
on the sons, not only in respect of the 
father’s share, but also of their own shares, 
provided that it is made subject to the 
restrictions mentioned in Hindu Law. It 
becomes obligatory by the will of the 
father as regulated and restrained by law, 
irrespective of the consent of the 
sons. Such a power is expressly given to 
the father by the Mitakshara, and by 
necessary implication itis not given to any 
other member of the Hindu joint family. 
Every other such member may demand 
and by agreement with his co-parceners or 
failing that, by process, of Court may 
obtain a partition of his share. But the 


(88) 12 0. 96; 6 Ind. Dee. (x. s.) 65. 
(39) 85 C.S61; 12 C. W. N, 127;6 C. L. J. 785. 
(40) 2 Iud, Can. 247; 10 C. L. J. 503, 
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father alone may himself make such a 
partition single-handed. 
In Subburaya Mudali v. Manika Mudal; 


(41), it was held that where the plaintiff 
in a partition suit died subsequent to a 
decree for partition, but pending an appeal 
against such decree, the right to sue sur- 
yived to the personal heir of the deceas- 
ed plaintiff, the decree having defeated the 
right of survivorship: and there was an 


obiter dictum to the effect that if the 
plaintiff had died before any decree for 
partition had been made, the suit would 
have abated by operation of the law of 
sarvivorship. 

In Sudarsanam Maistri v. Narasimkulu 


Maistri (16), the origin and nature of the 
Mitakshara doctrine of joint family property 
was discussed by Bhashyam Ayyangar, J., 
and, as already pointed out, he cissented from 


what he believed to be the erroneous 
dictum cf Garth, C. J., in Radha On 
Dass v. Kripa Sindhu Duss (10). It seems 


clear that if the decision of this learned 
exponent of Hindu Law had been sought in 
the present case, it would have been given 
against the plaintiff-respondent. 


In Thandayuthapani Kangiar v. Ragunath 
Kangiar (42), it was argued for the appellants 
in that case that the institution of a suit for 
partition does not, by itself, put an end 
to the joint status of a Hindu family: 
that co parcenary cannot be determined by 
the will of a single co-parcener: that it 
can he ended, 

(1) By agreement of parties; 

. (2) By action of the Court; 

(3) By creditors who seize and sell a 
share of a co-parcener; 
and it was urged that in a partition suit, 
on the death of a plaintiff after decree, 
but pending an appealagainst that decree, 
no legal representative can continue the 
suit. This contention failed, and the Court 
held that partition of title can be effected, 
among other ways— 


(1) By agreement of parties; 
(2) By a decree of the original Court to 
that effect. 


(41) 19 M. 343; 6 Ind. Dee. (x. s.) 946. 
(42) 10 Ind. Oas. 660; 21 M. L. J. 240; (91D IM 
W. N. 222; 9 M. L. T. 421; 35 M. 280, 
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The plaintiff-respondent before us can 
get no help from this or any other of the 
Madras decisions. 


We now take up the Bombay cases. In 
Babaji Parashram v. Kashibai (43), it was 
ruled that where there is no indication of 
an intention to presently appropriate and 
enjoy in a manner inconsistent with the 
ordinary estate of an undivided family, an 
agreement to divide, without more, is not 
of itself sufficient to effecta partition. It 
seems to us that it would be difficult to 
reconcile this dictum with the rule laid 
down in Appovier’s case (1) and repeatedly 
re-afirmed by the Supreme Tribunal in sub- 
sequent cases. The Bombay Court further 
held, in the same case, that a direction 
to divide made in a decree is nothing 
more than an inchoate partition, insufBcient 
to change the character of the property, 
which continues a joint estate until there 
has been an actual partition thereof by 
metes and bounds. This proposition is 
clearly unsustainable at the present day, 
in view of what has been laid down by 
the Privy Council. We cannot find that 
this Bombay judgment has been expressly 
dissented from in any subsequent case; but 
it seems to us, with due respect, to be 
obsolete and, in the main, unsound. 

In Sakharam, Mahadev Dange v. Hari Krishna 
Dange (44), there is an obiter dictum that a 
decree for partition does not operate as a 
severance so long as it remains under appeal — 
a view directly in conflict with that propound- 
ed in the case of Thandayuthapani Kangiar v. 
Ragunath Kangtar (42) above cited. It is 
not necessary that we should enter upon any 
discussion of this conflict of authority as the 
point is not in issue before us. 

In Ashabat v. Haji Tyeb Haji Rahimtulla 
(45), it was held that to effect a partition of 
ancestral property under the Mitakshara, there 
must be, in the absence of division by metes 
and bounds, at any rate an agreement that 
each party interested shall henceforth enjoy 
the produce of a certain definite share of 
the joint property. We cannot find that 
the Bembay Tribunal has departed from 


ed 4 B. 157; 4 Ind, Jur, 637; 2 Ind. Dee. (x. s.) 
613 

(44) 6 B. 118; 3. Ind. Dec. (N. 8.) 533. 

(45) 9 B. 115; 5 Ind, Dec. (N. s.) 77. 
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this view in any subsequent case,e and it 
seems, therefore, that the High Court of 
the Presidency wherein the Mayukha (upon 
the text of which reliance is placed for 
the plaintiff-respondent) is a paramount 
authority, interprets the Hindu Law of 
partition in the way claimed as corract by 
the defendants-appellants. 

We next examine some cases of the 
Allahabad High Court to which our atten- 
tion was drawn. In Bilaso v. Dina Nath 
(45), we are unable to find anything which 
assists, even by analogy, our decision on 
the point now before us. 

In Jogul Kishore v. Shib Sahai (19), the 
decision was that in a joint Hindu family 
governed by Mitakshara a grandson has 
by birth a vested interest in ancestral pro- 
party, which entitles him to enforce parti- 
tion in the lifetime of kis father and 
grandfather. It was fur‘her held that such 
interest could be attached and sold in exe- 


cution of a decree. But we can find 
here no authority for the view that the 
grandson could effect a severance of his 


interest by merely communicating to bis 
father and grandfather his intention to 
separate, 


No decision of this Court, reported or 
unreported, has been found’ to sustain 
directly the view of the law which has 
been accepted and adopted by the lower 
Court, But there is a ‘current of rulings 
of this Tribunal as to the power of an 
undivided co-parcenér to alienate his share 
of the family property: and from these it 
was sought, in argument before us, todraw 
an analogy in favour of the  plaintiff-re- 
spondent. In Diwaker Janardhan v. Janardhan 
Chimnaji (47) and Bina Pujari Brahmin 
v. Biraj Mohan Baboo (48), Crosthwaite, 
J. C., following earlier decisions, held that 
under the general principles of Hindu Law 
one co-sharer can dispose of his own share 
of ancestral undivided property for value. 
In Ramprasad v. Deokaran Bhagwandas (49), 
where one of two brothers holding joint 
estate had mcrbgaged his undivided interest 
and died before any proceedings were taken 


(46) 3 A. 88; 5 Ind. Jur. 489; 2 Ind. Dee. (xN. 8.) 61. 
(47) 30. P. L. R. 64, 

(48) 3 C. P, D. R. 126, 

(49) 6 C. P. L. R, 60, 


Vol, XXXVII] 


GIRJA BAI v, SADASHIV DBUNDIRAJ, 


by the mortgagee to attach or partition the 
share, it was held by Stevens, J. O., that 
the mortgage could not be defeated by 
operation of the law of survivorship. In 
Abdul Aziz v. Ajudhia (50), it was decided 
by Ismay, J. C., that the purchaser of an 
undivided share of one member of the Hindu 
family in specific family property can only 
obtain separate possession of that share by en- 
forcing a partition of the whcle property, as 
by that means .alone could the property sold 
to him be legally defined and ascertained. 
In Mukund Ram Sukal v, Ram Ratan (51), it 
was pointed out by one of us that though 
there is diversity of opinion in the four 
Chartered High Courts in India as to the 
right of a Hindu co-parcener to make a volun- 
tary alienation of his undivided interest in 
joint family property, the view in favour 
of that right, propounded by the Madras 
and Bombay Courts ‘has for many years 
been tacitly accepted in the Central Pro- 
vinces, and found expression in the cases 
above cited. 

It was argued for -the plaintiff-respond- 
ent that since a co-parcener, by making a 
voluntary alienation, can cause a severance 
of his share irrespective of the wishes of 
his co-parceners, it follows that he must 
have power, independently of them, to sever 
his share by his own act and declaration. 
This argument, though plausible is, in our 
opinion, unsound. It assumes that alien. 
ation of an undivided share, converts that 
share from joint estate into an estate in 


common. But that is not the case. The 
alienation effects no severance of the 
alienor’s undivided interest. It merely 


transfers to the alienee the transferor’s right 
to demand a partition; but the alienee can 
only obtain that partition in the same way 
as the alienor could have obtained it. The 
only difference is that by a rule of equity, 
applied by the Courts entirely for the 
benefit of the purchaser for value, this right 
to partition in the hands of the transferee 
is not subject to the law of survivorship 
which governed it while in the hands of 
the . transferor. In Diwaker Janardhan v. 
Janardhan Ohimnajı (47), the learned Judizial 
Commissioner wrote:—— 


INDIAN OASES. 


335 


“The view of the law taken by the Madras 
and Bombay High Courts has been followed 
for many years in these Provinces. It has 
been held that as a co-parcener can claim par- 
tition of his share he should, if he alienates 
his share, exercise his powerso as to be in a 
position to place the transferee in possession 
of the share. Therefore it is held that on 
equitable grounds, the transfer by a co-parce- 
ner of his shareina joint undivided estate 
can be enforced,’ 

This rule of equity is extrinsic of the 
Hindu Law, and, so faras it defeats the 
operation of the law of survivorship, is in 
opposition to it. It is only the transfer for 
value that is recognised, the payment of eon- 
sideration giving rise to the equity in favour 
of the purchaser. This was pointed ont by 
the Judicial Committee in Suraj Bunsi Koer 
v. Sheo Persad Singh (52), as being the rule 
in Bombay. Their Lordships added that 
the Madras Court had gone to the extent 
of recognising alienation by gift. But since 
the publication of the case last cited, this 
position has been abandoned by the Madras 
Tribunal which has now placed itself in 
alignment with the Bombay Court: cf, 
Baba v. Timma (53) and Ponnusami v, 
Thatha (54). In Suraj Bunsi Koer's case (52), 
their Lordships further said :— 

“There can be little doub! that all such 
alienations, whether voluntary or compulsory, 
are inconsistent with the strict theory ofa 
joint and undivided Hindu family ; and the 
law as established in Madras and Bombay 
has been one of gradual growth founded 
upon the equity which a purchaser for 
value has. to be allowed to stand in his 
vendor’s shoes, and to work out his rights 
by meaus of a partition.’ 

In the same case their Lordships also 
pointed out that itis a vexed question whe- 
ther the alienation would ba defeated by the 
death of the transferor before partition of 
the transferred share has been effected, and 
at page 174 they abstained from deciding 
that question, and noted that it had been 
left open in former decisions of the Privy 
Council, 


(62) 50. 148 at p. 166; 40. L. R. 226; 61. A. 88; 4 
Sar. P, ©. J. 1; 3 Suth. P. C. J. 589; 2 Shome L. R. 
242; 2 Ind. Dec. (N. s.) 705 (P. C.), 

(53) 7 M. 357; 8 Ind. Jur. 183; 2 Ind. Dec. (N. s.) 
833. 

(54) 9 M. 273; 3 Ind. Dec. (x, s.) 587. 
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In Krishnasami Ayyangar v. Rajagopala 
Ayyangar (55), the facts were that the 
undivided share of a Hindu ao-parcener 
bad been sold in execution of a decree by 
his ereditor. The proceeds of the sale 
having proved more than sufficient to 
satisfy the decree, the surplus was used 
to purchase certain lands. It was held 
that the parcel of the judgment-debtor’s 
undivided share, now represented by the 
said lands, had never been divested of its 
character of co-parcenary property and, con 
sequently, that the lands were joint family 
property, and not the severalty of the 
judgment-debtor. This is consistent with 
the view that, on alienating his share, an 
. undivided co-parcener does not, ipso facto, 
effect an immediate severance of his interest 
in the joint family estate. 

Though, as shown above, the matter is 
res integra in the Privy Council, it appears 
to be well established in India that if a 
purchaser for value bays the interest of 
an undivided co-parcener who dies before 
partition has taken place, the contract 
nevertheless takes effect, and the purchaser 
may obtain partitior : Gurlingapa Satwirapa 


Gidwir v. Nandapa Chanbasapa Solapurt 
(56); Acyyagart Venkataramayya v. Atyya- 
gari Ramayya (57). But it does not 


seem to follow from this that the act of 
alienation is itself snfficient to effect a 
severance of interest urder Hindu Law, so as 
to make the purchaser a tenant-in-common 
with the co-parceners of his alienor. If, 
instead of proceeding to partition, the pur- 
chaser made a re-conveyance to his vendor, 
or the alienation of the undivided share 
were otherwise cancelled, then, ib seems to 
ns, the interest of the vendor would continue 
to be a part of ths joint family property in 
the same way as if it had never been subject 
to a contract of alienation. Uuder such 
an alienation the vendee gets a vested interest 
by virtue of the transfer, and equity will not 
permit any subsequent act or default of the 
vendor alone to defeat the transfer. Bat the 
whole scheme of partition of an alienat- 
ed share rests on the alienor’s right to 
demand a partition, supplemented, when 


(65) 18 M. 73; 4 M. L. J. 212; 6 Ind. Doe, (x. x.) 400. 
(56) 21 B. 797; 11 Ind. Dee. (x. s.) 536. 
(57) 25 M. 690. 
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necessary, by an equity in favour of the 


transferee. There is no rooh for an 
inference that because a parcener can 
alienate, therefore, he can also partition, 


without the co-operation of his co-parceners, 
the title to his undivided share in the joint 
estate. 

In his work on The Law of Joint Property 
acd Partition (Tagore Law Lectures, 1895) 
Mr, R. CO. Mitra remarks, at page 298: 
“What really amounts to partition under 
the Mitakshara is a question of some nicety.” 
Then, after considering some of the decided 
cases, the learned author at page 308 sets 
out a summary of the case-law, and draws 
therefrom, inter alia, the following in- 
ference:— 


“In those cases where a cc-parcener can 
at any moment demand a ‘partition, a co- 
parcener has merely to signify to the other 
co-parceners his present intention to separate, 
and from the time when such intention is 
made known to the other sharers, the 
co-parcener may be considered separate from 
the others both in family and property. A 
long time may elapse before any separation 
into distinct portions can be actually effected, 
or even before the extent of such co- 
parcener’s share in the corpus can be 
determined, but the joint interest of the 
Separating co-parceners ceases and his 
individual interest begins from when he 
makes his demand.” 

With due respect, we do not think 
that the above inference js correctly drawn 
from the case-law. It is an inference 
unsupported by anything except the obtier 
dicta of three learned Judges of the 
Caleutta High Court, which we have already 
discussed. 

Upon the best consideration that we have 
been able to give the matter, we are 
of opinion that, except in the special 
case of a father severing from his sons, 
partition of property, unaided by the 
Court, among the members of a joint 
Hindu family governed by the Mitakshara, 
can only be effected by an agreement 
among all the co-parceners concerned, 
whereby, at least, they declare their intention 
to separate. We hold that deslaration 
of such intention by any fraction of the 
co-parcenary body, or the mere demand by 
any member for partition of his share, 
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does not of itself disrupt the family estate 
or destroy the right of survivorship. 

For, the above reasons this appeal aud 
First Appeal No. 16 of 1911 are allowed, 
and the decree and crder from which 
they dre respectively made are seb aside. 
We declare that on the death of Harihar 
the suit for partition instituted by him, 
out of which these appeals have arisen, 
abated, and that by operation of the 
Mitakshara Law of survivorship, his undivided 
Interest which he sought to have partitioned 
has lapsed to the defendants. Under the 
circumstances of the case we order that 
each party do bear his and her own costs 
in this Court, and that the costs of the 
suit in the lower Court be borne by the 
joint estate.” ` 

The appellant thereupon 
His Majesty in Couneil. 


Sir Robert Finlay, K. 0., X, P., and Mr, Dunne, 
for the Appellant.—It isa settled principle of 
the Hindu Law that where a member of 
the joint family had a right to demand par- 
tition, a separation was effected by a declara- 
tion of his intention followed by its com- 
munication to other members of the family. 
Their consent was immaterial as it was 
equivalent to actual division of the joint pro- 
perty. This principle was laid down in the 
recognised books on Hindu Law as well as 
ina course of judicial interpretation. The 
plaintiff had expressed his desire to separate, 
to which other members raised no objection. 
Partition was complete before the snit was 
brought and was certainly so as soon as the 
pleadings were closed. 


appealed to 


Reference was made to Kedar Nath v. 
-Ratan Singh (22); The Law of Joint Property 
and Partition by R. ©. Mitra (Tagore Law 
Lactures, 1895), page 298; West and Babler 
(3rd Edition), Volume II, page 840; Mandlik’s 
Hinda Law, Part If; Mayukha, section 4, 
page 47, 


Messrs? DeGruyther, K. C., and Parikh, for 
the Respondents.—The appellant had failed 
to discharge the onus on her to prove that her 
husband was separate in estate at the time 
of his death. Ina joint family consisting of 
collaterals a partition could only ba effected 
by an agreement amongst them declaring 
their intention to separate in estate or by a 
decree for partition—circumstances wholly 


22 
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wanting in the prasant cass. Plaintiff could 
nos, by mara declaration of intention to 
separata followal by a demand for partition, 
convert joint interast into a tenancy-in-com- 
min so as to destroy rights of survivorship. 

[Loro Sowuwer,—What does he go to Court 
for? He goes there to ask that his will 
should be carried out. If he says that he 
wants the order of the Court for the rest of 
the property only, then it rests in his will 
and notin Court where you go to have dis- 
puted rights ascertained. | 


There was no decided case in India which 
laid down the rule that mere expression of 
intention amounted to partition. 


[Lorp Somner.—I always understood that 
the judgment of the Judicial Committee was 
followed in all cases where the judgmant was 
arguable]. 


[Loro Saaw referred to Suraj Nurain v, 
Iqbal Narain (58). The special points raised 
in this case would not have varied the deci- 
sion in Suraj Narain v. Iqbal Narain (58) 1]. 


Reference was made to Mayne’s Hindu Law, 
pages 334-335; Appovier's case (1}; Pirthi 
Pal v. Jowahir Singh (20). 
` Sir Robert Finlay, in reply. 


JUDGMENT. 


Mr. AMBER Att.—This appeal from two 
judgments and decrees of the Judicial 
Commissioners Court in the Central 
Provinces of India arises out of a suit 
brought. by one Harihar, since deceased, 
on the 2lst Ostober 1908, in the Court 
of the District Judge of Nagpur. The 


-object of the sait was to obtain a declaration 


of his right toa one-third share in certain 
moveable: and immoveable properties, which: 
till then had been held as appertaining to 
a joint undivided Hindu family, of which 
he had been a member, a decree for 
partition, and other ancillary reliefs. 


Harihar died on the 17th June 1999, 
during the pendency of his suit, and the 
question in the case is whether at the 
time of his death he was separated from 


(58) 18 Ind. Cas. 30; 13 M. I. T. 194 170. W. N. 
333; (1913) M. W. N. 183; 11 A.L. J. 172; (7 O. L, J. 
268, 24 M. D. J. 345.35 A 8); 15 Bom. [a R.4585; 16 
0. 0. 129; 40 I, A, 40. 
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the joint family. If he was, his share 
would be inherited by bis widow Girja 
Bai, the appellant; if not, the defendants- 
respondents in this appeal, would take it 
by survivorship. 


The facts of ihe case are simple, and 
may be stated briefly. Bapuji, the common 
ancestor, left several sons, among them 
Harihar, the plaintiff in this suit; two, 
Damoodur and Balaji, died many years 
ago without any issue. Atmaram, the 
eldest, who became the manager of the 
family on Bapuji’s death, died in 1899, 
leaving Dhundiraj, the first defendant, the 
son ofhis brother Ram Chunder, whom he 
had taken in adoption, Dbundiraj became 
the manager after Atmaram’s death, and 
acted as such when this suit was instituted. 
He has since ‘died, and he is now represented 
by his son Sadashiv. Ram Chunder died 
in 1:02, leaving Nilkantha, his son, and two 
grandsons, all of whom are defendants in 
this action. Jageswar, another brother, 
died in 1906 without leaving any male issue. 
Thus, onthe 21st October 1908, when he 


. brought his suit, Harihar was entitled to a 


one-third share of the joint property, It is 
alleged in the plaint that after Atmaram’s 
death “dissensions arose in the joint and 
“undivided family,” and in consequence there- 
of two shops were set up at Parseoni, their 
place of residence, one in the name of Hari- 
har, the other in that of Dhundiraj, and 
separate bahi khatas (account-books) were 
opened in their respective names. The 
plaintiff further alleged that for “these 
reasons” he did not wish to continue asa 
member of the joint family; that he had 
communicated his intention to the defend- 
ants; and had, on the Ist October ‘1908, 
served a registered notice on the first defend- 
ant, “the mafager of the joint family,” and 
“as the defendants were collusively putting 
off partition and evading to give him his 
share he was obliged to bring this suit.” 
The cause of action was stated to have 
arisen on the Ist October 1908, when 
he demanded partition and his one-third 
share. ` í 

The defendant admitted the plaintiff’s 
claim, and added that in answer to the 
registered notice, the first defendant had 
stated that he had no objection to a division 
of the estate which “should be made by 
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private persons without going to Courts.” 
They further urged that as they were willing 
to divide the estate the suit was premature 
and that they should not be saddled with 
costs. 

What took place before the District Judge 
subsequent to the appearance of the defend- 
ants and the filing of their written statement 
appears clearly from the judgment of the 
Judicial Commissioners under appeal. The 
learned Judges say:— 

“The defendants entered appearance on 
the 1lith February 1909, and on the 9th 
March 1909, it was admitted on their behalf 
that the plaintiff was entitled to have a 
decree for partition of a one-third share. 
As to the property to be divided, after some 
controversy the parties were in agreement ex- 
cept in respect of certain moveables. The 
District Judge, being desirous of consulting 
the parties regarding the best mode of 
carrying out the partition, adjourned the 
case for théir personal attendance to the 4th 
May 1909. On that date the case was put off 
to the 10th May 1909, at the instance of the 
defendants, who sought a compromise. Then 
there was a further adjournment to the 
20th June 1909, upon the ground that the 
illness of defendant Dhundiraj had prevented 
negotiations for a compromise.” 

On Harihar’s death onthe 17th June 1909, 
his widow, Girja Bai, the present appellant, 
applied for substitution as the heir and 
legal representative of her deceased husband; 
and then the contest began. The defendants 
objected to her substitution, on the ground 
that at the time of his death Harihar was an 
undivided member of a Hindu joint family, 
and that on his decease his share passed 
to them by survivorship. On the 28rd 
January 1911, the District Judge overruled 
their objections, and made the usual order 
for substitution in -favour of the appellant, 
Thé case then proceeded to trial, and on the 
Sth April 1911, a preliminary decree was 
made directing partition of the joint estate 
by commissioners appointed for the purpose. 


The defendants appealed tothe Judicial. 
Commissioner’s Court both from the order 
of the 23rd January 1911, directing the 
substitution of Girja Bai’s name in place of 
her deceased husband, and from the prelimi- 
nary decree of the 8th April following. The 
Judicial Commissioners in an ‘elaborate 
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and learned judgment have -upheld the 
defendants’ contentions; in substance 
the. conclusion at which they have arrived 
amounts to this: that no member of a 
joint undivided family under the law of 
the Mitakshara can separate himself from 
the joint family, or sever the status so far 
as he himself is concerned, without the 
consent of the others, or without an effective 
decree of the Court. 


The two following passages from the judg- 
ment of the Appellate Court will show 
that their Lordships apprehend correctly the 
decision of the learned Judicial Commis- 
sioners. In one place, dealing with Harihar’s 
action, they say: 


“The defendants admitted what they could 
not deny, namely, that Haribar had a joint 
one-third share with themselves which he 
was entitled to have partitioned; but to 
confess the existence of a co-parcenary 
interest is not the same thing as even 
a -passive consent to the severance of that 
interest; much less is it tantamount to an 
agreement to divide. The defendants never 
denied the title of Harihar, either before 
or ‘after the suit, but they were all along 
averse to a partition, and, up to the day of his 
death, sought to compromise the suit by 
inducing him to abandon his desire to break 
up the joint estate. When he died the case 
stood adjourned in order that a compromise 
might be effected, aud, in the circumstances, 
the only compromise (once the share of 
Harihar and the estate to be divided had been 
admitted), which defendants could have 
sought, was an abandonment of the. parti- 
tion. The pleadings merely indicate what 
had already taken place, namely, that Hari- 
har had finally decided to sever his estate 
-and had demanded that this should be 
done,” 

And again :— 

“It remains, therefore, to decide, whether, 
as claimed by the plaintiff, Harihar alone, 
despite the wishes of the other co-parceners, 
could, by setting up an intention to separate 
followed by a demand for partition, con- 
vert his joint share into a tenancy-in-com- 
‘mon, so as to destroy the defendants’ right 
. of survivorship therein; his title as co- 
parcener, and the extent of his share being 
admitted by the defendants. If this is the 
law, then the plaintiff must succeed. If, 
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on the other hand, agreement between all 
the so-parceners in pursuance of an inten- 
tion to divide was necessary to cause the 
severance of interest claimed by the plaint- 
iff, then the appeals of the defendants now 
before us must prevail.” 

Their Lordships regret they cannot assent 
either to the inferences of law sought to 
be derived from the undisputed facts in the 
case, or to the principle on which the learned 
Judges purport to base their judgment, 

Their Lordships think it necessary to 
refer again briefly to some of the cir- 
cumstances with. regard to which the Ap- 


pellate Court appears to be under a 
misapprehension. As already stated, 
Atmaram, the eldest brother, who, on 


Bapuji’s death, became manager, died in 
1899. Disputes in the family, as Harihar 
alleged in his plaint, arose shortly after his 
death. On the ‘4th February 1902, Harihar 
and Jageswar, who was alive at the time, 
wrote to Dhundiraj, who had become manager 
in his adoptive father’s place, intimating 
their wish to separate themselves from 
the joint family, and asking him to have 
a division of the family property made 
by arbitrators. Matters seem to have 
remained in a quiescent stage for the 
next six years, although Harihar alleged 
that two shops and business aacounts had 
been opened in his and the first defendant’s 
separate names. 


Jageswar died in 1906, and on the Ist 
October 1908, Harihar sent to Dhundiraj 
the registered letter already referred to. 
In that letter he says in explicit terms 
that his desire is to get partitioned his 
one-third share, and asks Dhundiraj to 
take the matter in hand “soon after the 
receipt of the letter’ and to make a 
division of the joint estate, and adds, 
“but do not delay partition.” On the 
19th October the defendant sends a reply 
through a Pleader; he first tries to persuade 
Harihar to abandon his intention of getting 
the joint estate divided, and then goes 
on to say: “If you, nevertheless, intend 
to have a partition made, it is better 
you should yourself make it, since you 
are senior.” And the mode in which this 
should be done is suggested. 

Harihar, evidently not satished with the 
delay that had taken place in the reply, 
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brougbt his suit three days after the 
defendants letter. Written statements 
were filed on the 15th February 1909, 
and on the 9th March following the District 
Judge recorded the following additional 
statement, as he calls it, by the defendants’ 
Pleader: “The defendants do not deny 
the plaintiff's right to claim one-third share 
in the joint family, both moveable and 
immoveable. The  plaintiff’s suit is not 
premature, but he will not be entitled to 
_,his costs because we were ever willing to 
give him his share.” 
Ehe District Judge’s order made on that 


date is significant. After stating that 
neither the plaintiffs right to claim 
partition nor the extent of his share is 


_ denied, he says: “Under these circumstances, 
I think jt necessary to have the parties 
before me in person, so that I may 
ascertain from them how the partition is 
to be effected.” 

It appears to be absolntely clear that 
on the 9th March 1908, the parties were 
of one mind on the question of partition. 
The plaintiff demanded a division of the 
joint family property, The defendants had 
agreed, perhaps at first unwillingly, to the 
demand, which they could not resist. The 
only, question that remained for the Court 
to determine was the best mode of effect- 
ing the division. Their Lordships are 
unable to see on that date any disagree- 
ment ‘or averseness in fact to the plaint- 
iff's demand on the part of the defendants. 
All his acts subsequent to the registered 
notice evince a. fixed determination to sever 
himself from the joint family. With 
reference to these acts, the Judicial Com- 
missioners say as follows:— 

“Rao Bahadur Bapurao Dada, a well- 
known Pleader of this Court, examined as 
the fourteenth witness for Harihar’s widow, 
has proved that Harihar refused all pro- 
posals to continue in a state of jointness 
after he had sent the letter of lst October 
1908; that he. persisted in his demand for 
a share; and that, his demand not being 
promptly complied with, he filed the present 
suit. He himself bought the stamp, and 
first asked Mr. Bapurao Dada, the family 
lawyer, to institute the litigation; but 
finding him disinclined to do so, because 
he was engaged 
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about a compromise, Harihar had the 
plaint presented by another legal adviser, 
leaving Mr. Bapurao Dada to appear for 
the defendants.” 

And they go on to say:— 

“Upon these facts we have no 
tion in coming to the conclusions: — 

“I. That before filing the suit Haribar 
did in clear and unequivocal terms com- 
municate to the defendants his earnest 
desire and his fixed intention to convert 
his estate from a joint estate into an 
estate in severalty.” 

The learned Judges, however, as already 
observed, held that this was not sufficient 
to constitute a severance of the joint 
status, 

In the case of Suraj Narain v. Iqbal Narain 
(58), the rule of law applicable to cases 
of separation from the joint undivided 
family. was laid down by their Lordships 
in the following terms:— 

“What may amount to a separation or 
what conduct on the part of some of the 
members may lead to disruption of the 
joint undivided family, and convert a joint 
tenancy into a tenaucy-in-common, must 
depend on the facts of each case. A 
definite and unambiguons indication by one 
member of intention to separate himself 
and to enjoy his share in severalty, may 
amount to separation. But to have that 
effect the intention must be unequivocal 
and clearly expressed.” 

It would probably be enough for the 
determination of this appeal to say that 
nothing could ba more unequivocal or more 
clearly expressed than the, conduct of 
Harihar in indicating his intention to 
separate himself and enjoy his share in 
severalty by the notice of the lst October 
1908, cuupled with this suit, and that these 
acts amounted to a separation with all its 
legal consequences, 5.2 

But as the question of the effect on the 
joint status of such an intention has been 
raised in this case in a direct and con- 
crete form, their Lordships think it fit to 
discuss the principle somewhat more fully 
than was necessary in Suraj Narain v. Iqbal 
Narain (58). 

In the Hindu Law, “partition” does not 
mean simply division of property’into specific 
shares; it covers, as pointed out~ by Lord 
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Westbury in Appcvier’s case (1), both “division 
of titl and division of property.” In the 
Mitakshara, Vijaaneswara defines the word 
vibhaga, which is usually rendered into Eng- 
lish by the word “partition,” as the “ad- 
justment of divers rights regarding the whole 
by distributing them in particular portions of 
the aggregate.” Mitra Misra explains in the 
Viramitrodaya the meaning of this passage: 
he shows that the definition of Vijnaneswara 
does not mean exclusively the division of 
‘property into specific sharesas alone giving 
right to property, but includes the ascertain- 
ment of the respective rights of the indivi- 
duals, who claim the heritage jointly. He 
says (Sarkar’s translation, Chapter I, ` section 
36): “For partition is made of that in which 
proprietary right has already arisen, con- 
sequently partition cannot properly be set 
forthas a means of proprietary right. In- 
deed, what is effected by partition is only the 
adjustment of the proprietary right into 
specific shares.’ The Viramitrodaya is a 
commentary on the Mitakshara, the value 
and importance of which bave been repeated- 
ly recognised by the Board. So far as 
their Lordships are aware, nowhere in 
the Mitakshara is it stated that agreement 
between all the co-parceners is essential 
to the disruption of the joint status or 
that the severance .of rights can only be 
brought aboot by the actual division and 
distribution of the property held jointly. 
lf this were so and there were minors in 
a joint undivided family, partition would 
be impossible until they had all attained 
majority, a position which is expressly com- 
bated and negatived in the Viramitrodaya 
(Chapter II, section xxiii). In fact later wri- 
ters leave no room for doubt that “separation” 
which means the severance of the status of 
jointness is a matter of individual voli- 
tion. For example, Nilkantha, the author of 
the Vyavahara Mayukha (Chapter IV, section 


8, Mandlik’s translation, page 38), express- ` 


ly lays down that “even when there is a 
total absence of common property a parti- 
tion is effected by the mere declaration ‘I 
am separate from thee,’ for partition is a 
particular condition of the mind, and the 
declaration is indicative of the same.” The 
Sarusvati Vilasa. gives expression to the 
same view. After quoting the definitions 
of yarious earlier writers, it says: “from 
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this it is known that without any formali” 
ty partition can be effected by mere in“ 
tention:” (Sutlur’s Translation of Hinda 
Liaw Books on Inheritance, page 122). Their 
Lordshipsare aware that the Vyavahara Mayt- 
kha is not recognised as an authority in 
the Benares School; they refer, howevar, to 
the dictum of Nilkantha as showing the 
general conception of Hindu legists on the 
subject of severance from jointness. But 
the following gloss in the Viramitrodaya 
appears to their Lordships conclusive on 
the rnle of law under the Mitakshara: 
“Here again,” it says, “partition at the 
desire of the sons,” which expression includes 
grandsons and great-grandsons (see section 
223A), “whether in the lifetime of the father 
or after his demise, may take place by the 
choice of a single co-parcener, since there is 
no distinction” (Chapter II, section xxiii), 

Their Lordships do not think it necessary 
to examine further the law as laid down 
in the texts. They propose to refer shortly 
to the cases which establish clearly that 
separation from the joint family involving 
the severance of the joint status so far as 
the separating member is concerned, with 
all the legal consequeuces resulting there- 
from, is quite distinct from the de facto division 
into specific shares of the property held 
until then jointly. One is a matter of in. 
dividual decision, the desire on the part of 
any one member to sever himself from the 
joint family and to. enjoy his hitherto 
undefined or unspecified share separately 
from the others without being subject to 
the obligations which arise from the joint 
status : whilst the other is the natural re- 
sultant from his decision, the division and 
separation of his share which may be arriv- 
ed at either by private agreement among 
the parties, or on failure of that by the 
intervention of the Court. Ounce the deci- 
sion has been unequivocally expressed and 
clearly intimated to hiš co-sharers, his right 
to obtain and possess the share to whieh 
he admittedly has a title is unimpeachable ; 
neither the co-sharers can question it nor 
can the Court examine his conscienes to 
find out whether his reasons for separation 
were well founded or sufficient; the Court 
has simply to give effect to his right to 
tave his share allocated separately from the 
others, 
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In Madho Parshad v. Mehrban Singh (28), 
Lord Watson, delivering the judgment of 
this Board, declared in explicit terms 
the nature of the right possessed by in- 
dividual members of a joint and undivided 
Hindu family: “Any one of several mem- 
bers of a joint family,” he said, “is entitl- 
ed to require partition of ancestral property, 
and his demand to that effect, if it he not com- 
plied with, can be enforced by legal process.” 
Partition does not give him a title or create 
a title in him, it only enables him to obtain 
what is his own in a definite and specific 
form for purposes of disposition independ- 
ent of the wishes of his former co-sharers. 
Lord Watson makes this perfectly clear in 
the passage that follows:— 


“So long as his interest is indefinite, he 
is not in a position to dispose of it at his 
own hand and for his own purposes; but as 
soon as partition is made he becomes the 
sole owner of his share, and has the same 
powers of disposal as if it had been his ac- 
quired property.” 

In this connection their Lordships desire 
to refer to the language used by that dis- 
tinguished Hindu Judge, Mr. Justice Dwarka- 
nath Mitter, in Musammat Deo Bunsee Kooer 
v. Dwarkanath (2), a Mitakskara case:— 

“Now, it is a settled doctrine of the 
Hindu Law,” said that learned Judge, 
“that every member of a joint undivided 
family has an indefeasible right to demand 
a partition of his own share. The other 
members of the family must submit to it whe- 
ther they like it or not.” 

It appears to their Lordships that the 

. Appellate Court has, in this case, confused 
the two considerations to which reference 
has been made above, zzz. the severance 
of status which is a matter of individual 
volition, with the allotment of shares which 
may be effected by different methods: by 


private agreement, by arbitrators appointed . 


by the parties, or, in the last resort, by the 
Court. 

. In Agpovier v. Rama Subba Aiyan (1), this 
Board had to deal with an argument based 
‘on a similar notion that “a deed of division 
between the members of an undivided family; 
which speaks of a division having been 
‘agreed upon, to be thereafter made, of 
the property of that family, was ineffectual 
to convert the undivided property into divid- 
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ed property until it has been completed by an 
actual partition by metes and bounds.” Lord 
Westbury, delivering the judgment of the 
Board, pointed out that the argument 
advanced before their Lordships proceeded 
“upon error in confounding the division of 
title with the division of the subject to which 
the title is applied.” Then, after stating 
“the true notion of an undivided family under 
Hindu Law,” he proceeds thus: 

“Bat when the members of an undivided 
family agree among themselves with regard 
to particular property, that it shall thence- 
forth be the subject of ownership, in certain 
defined shares, then the character of un- 
divided property and joint enjoyment is 
taken away from the subject-matter so 
agreed to be dealt with; and in the estate 
each member bas thenceforth a definite 
and certain share, which he may claim 
the right to receive and to enjoy in 
severalty, although the property itself has 
not been actually severed and divided:” 

And in another'place, he adds: “It is neces- 
sary to bear in mind the twofold applica- 
tion of the word ‘division.’ There may be a 
division of right, and there may be a 
division of property.” 

Some of the Courts in India have suppcsed 
Lord Westbury’s expressions to imply that 
the severance of statns can take place only 
by agreement. Their Lordships have no 
doubt that this is a mistaken view. The 
Board there was dealing with a case in 
which division of right had already taken 
place, as evidenced by the “deed of division.” 
The right which each individual mem- 
ber had in this joint property did not 
spring from the deed or the agreement of the 
parties to which it gave expression; the 
agreement only recognised existing rights 
in each individual member which he was 
entitled to assert at any time he liked. 


The intention to separate may be evinced 
in different ways, either by explicit de- 
claration or by conduct. If it is an inference 
derivable from conduct, it will be for the 
Court to determine whether it was un- 
equivocal and explicit. In Joy Narain Giri 
v. Girish Ohunder Myti (8), their Lord- 
ships regarded the conduct of one of the. 
two co-sharers who constituted the joint 
family “when he left the joint residence 
and withdrew himself from commensality 
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as indicating a fixed determination hence- 
forwafd to live separately from his cousin,” 
and treated “the fact of his borrowing money 
for his maintenance, as well as making a Will, 
as indicating, at all events, that he himself 
considered that a separation had taken 
place.” The conclusion was based on the 
inference of intention derivable from the 
acts and declarations of the member who 
it was alleged had separated himself, and 
not from the conduct or attitude of any 
other party. . Pp 

As early as 1867, shortly after the judg- 
ment of the Judicial Committee in Appo- 
vier’s case (1), Mr. Justice Kemp, one of the 
most eminent Judges of the Caloutta High 
Court, sitting with Mr. Jastice Glover, in 
Musammat Vato Koer v. Rowshun Singh (4), 
a case governed by the law of the Mitakshara, 
expressed himself thu’ on this question of 
separation:— 

Taking then the admitted facts of the 
case before us, we find that Sohun Singh did 
publicly and unequivocally by petition 
presented in Court declare his intention 
to become from that date divided in estate. 
Sach an intention amounts to a valid 
separation, though not immediately perfected 
by an actual partition of the estate by 
metes and bounds. The acts and declara- 
tions of Sohun-Singh, showing an unmis- 
takable intention to hold and enjoy his own 
estate separately, and to renounce all rights 
upon the shares of his co-parceners, con- 
stitute, in our judgment, a complete severance 
or partition.” ` 

With that view of the law their Lordships 
entirely concur. 


In the present case, Harihar, the husband 
of the appellant, uneqnivocally and unmis- 
takably manifested his intention to separate 
himself from the defendants, and to hold, 
possess, and enjoy his unquestioned interest 
separately from them. In their Lordships’ 
judgment, this was sufficient, under the 


Hindu Law, to constitute a separation 
and to divide him in estate from his co- 
parceners. 


Their Lordships are azcordingly of opinion 
that the decrees of the Judicial Commis- 
sionars should ba reversed, and those of the 
District Judge should be restored, 

The respondents must pay the costs of this 
appeal and of the -appeals in the Judicial 
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Commissioner’s Court. And their Lordships 
will humbly advise His Majesty accord- 


ingly. 
Appeal allowed, 
Solicitor for the Appellant: Mr. F, 
Dalgaco. 


Solicitors for the Respondents: Messrs, 
Downer and Johnson. 





ALLAHABAD HIGH COURT. 
Seconp Uwis Appgat No. 36 or 1915, 
June 27, 1916, 

Present: —Mr, Justice Piggott and 
_ Mr, Justice Lindsay. 

BABU LAL—Devrenpant—APPELLANT 

versus | 
JALAKIA-—PLAINTIFE— RESPONDENT. 

Mortgage—Prior and puisne encumbrancers, decrees 
obtained by— Sale in execution of both decrees—Purchase 
by first mortgagee with symbolical possession—Actual 
possession by purchaser at second mortgagee’s sale— 
Conflict of titles—Right of first mortgagee purchaser— 
Suit for recovery of mortgage amount—Nature of claim 
—Position of parties--Equities—Relief—Transfer of 
Property Act (IV of 1882), as. ‘74, %75—Civil Pro- 
cedure Code (Act V of 1908), O. XXXIV, rr. 11,12 
—Appeal, second —Limitation, plea of, whether can be 
raised for first time in second appeal. 

It is necessary, ina suit to enforce a mortgage 
security, that all necessary parties, including puisne 
and prior encumbrancers, should be impleaded. [p. 
346, col. 2; p. 847, col. 2] 

Where, however, the rule is departed from and 
both prior and puisne mortgagees institute suits 
on their respective mortgages without impleading 
each other and obtain decrees, and in execntion of 
such decrees the property is purchased by different 
persons; in a suit to establish the priority of claim as 
between such purchasers in which the decree-holders 
and judgment-debtors are also impleaded, it is the 
duty of the Court to look to the real position of the 
parties and in awarding relief, work out the equities 
between them [p. 346, col. 2.] 

On 16th October 1893, M mortgaged a house to 
plaintiff’s predecessor. In 1907, M effected a second 
mortgage of the same house to K. On 19th August 
1910, the plaintiff sued on his mortgage without 
impleading K and obtained a deoree after contest, in 
which the mortgagor was allowed the usualsix months’ 
time to redeem. The decree was made absolute in 
due course and the house was brought to sale and pur- 
chased by plaintiff on 30th July 1912. On 20th June 
1911, K filed a suit on his mortgage without implead- 
ing the plaintiff. A consent decree was passed on 
18th August 1911, in which the mortgagor was 
allowed only fifteen days to redeem. The house was 
sold again on 27th February 1912 and was pur- 
chased by B. Plaintiff was given formal possession 
and B got actual possession. Plaintiff brought the 
present suit against B and K for recovery of the 
amount due on his mortgage of 1893 and for posses- 
sion of the house on default of payment: 
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Held, (1) that the snit was neither one for sale on 
plaintiff’s mortgage nor a suit to foreclose that mort- 
gage, but was based on plaintifi’s failure to obtain 
actual possession of the property which he had purchas- 
ed at the sale in execution of his decree; [p. 346,col. 1.] 

(2) that B was entitled to nothing more than 
an opportunity of paying off the prior mortgage, and 
that on his declining to do so, he should surrender 
possession; [p 346, col. 2; p. 348, col. 1.] 

(3) that, as the right of sale possessed by each of 
the mortgagees had been exercised by them and 
exhausted, there wasno need to put up the'pro- 
perty again to sale or bring a second suit for sale 
and that what remained to be determined was the 
respective rights and liabilities of the rival auction- 
purchasers; [p. 346, col. 2; p. 347, cols. 1 & 2 ] 

(4) that limitation for the suit commenced to run 
from the date of plaintiff's purchase. [p. 348, col. 2.) 

Mulla Veetil Seethi Kutti v. Korambath Paruthoolt 
Achuthan Nair, 9 Ind. Cas. 518; (1911) 1 M. W.N. 
165; 21 M. L. J. 213; 9 M. L. T. 431, Ram Prasad v, 
Bhikari Das, 26 A. 464 at p. 466; A. W. N. (1904) 108; 
Hargu Lal Singh v. Gobind, Rai, 19 A. 54l; A. W.N. 
(1897) 154; 9 Ind. Dec. (xN. s.) 350, Madun Lal v. 
Bhagwan Das, 21 A. 235; A. W. N. (1599) 41; 9 Ind. 
Dec, (N. 8.) 859, Har Pershad Lal v. Dalmardan 
Singh, 32.0. 891; 9 O. W. N. 728; 1 ©. L. J. 871, 
referred to, 

Nanack Chand v. Teluckdye Koer, 5 O. 265; 5 Ind. 
Jur. 81; 4 C-L. R. 858; 2 Ind. Dec. (x. s.) 779, Dir- 
gopalLal v. Bolakee, 5 C. 269; 5 Ind. Jur, 82; 2 Ind. 
Dec. (N. s.) 782, distinguished 


Per Piggott, J—It would be contrary to sound 
principles to allow a defendant to raise for the first 
time in second appeal a plea, even one of limitation, 
which could not be determined without the taking 
of fresh evidence upon a question of fact not at all 
raised in the Courts below. [p. 347, col. 1.] 

Per Lindsay, J.—The title of either party is 
immediately traceable to his purchase in execution 
and reference to their rights under the mortgages is 
only necessary for the purpose of ascertaining the 
equities existing between them. Each has an 
imperfect title acquired by purchase and the point 
for determination is which has the stronger equity 
in his favour, The plaintiff’s omission to implead the 
paisne mortgagee rendered her title defective only to 
the extent that her title as owner is qualified 
by a right of redemption which was vested in the 
second mortgagee and which passed to the pur- 
chaser under the decree obtained on the second mort- 
gage. The purchaser has no superior title merely 
on the ground that he purchased first and his title 
could only become absolute by a discharge of the 
prior encumbrance. [p. 347, col. 2; p. 348, col, 1.] 


Secord appeal from a decree of the Djs- 
trict Judge, Agra. - 

Mr. Pearey Lal Banerji (for Mr. Shiam 
Krishna Dar), for tbe Appellant. 

Messrs, P. ‘N. Banerji (for Mr, Lalit Mohan 
Banerji), for the Respondent, 


JUDGMENT. 


Piggott, J.—This second appeal arises out 
of the following facts ;— 


On Ostober 16th, 1893, Musammat Durga 
mortgaged a certain house to the predetessors- 
in-title of Musammat Jalakia, the present 
plaintiff-respondent. 

Sometime, in the year 1907, Musammat 
Darga again mortgaged the same house to 
the defendant-respondent Kedar Nath. 


On Angnst 19th, 1910, the plaintiff sued 
on her mortgage, without impleading Kedar 
Nath. She obtained a preliminary decree 
for sale on April 21st, 1911, the defend- 
ant mortgagor being allowed the usual 
period of six months in which to redeem. 
The decree was made absolute in due course, 
the house was brought to sale and pur- 
chased by the plaintiff herself on July 30th, 
1912. i 

In the meantime Kedar Nath filed a suit 
on his mortgage, without impleading the 
prior mortgagee, The suit was filed on 
June 20th, 1911, and decreed on August 
13th, 1911, only fifteen days being allowed 
to the mortgagor in which to redeem. The 
house was brought to sale under this decree 
on February 27th, 1912, (there seems to 
be a clerical error in the plaint as to the 
date of this sale) and was bought by the 
defendant-appellant, Babu Lal. The plaint- 
iff was given formal possession on her auc- 
tion-purchase, but found Babu Lal in acoual 
possession and failed to dispossess him, 
Hence the present suit, brought against 
Babu Lal and Kedar Nath. The main 
relief claimed is that the defendants .be 
ordered to pay to the plaintiff the sum of 
Rs. 627 due on the mortgage of 1893, with 
costs and future interest, and thatin case 
of default the plaintiff may be put in pos- 
session of the disputed house, and all the 
rights of the defendants may be extinguish- 
ed. There isan alternative prayer for any 
other relief which the Court may consider 
proper and it is more particularly suggest- 
ed that the plaintiff might be given a decree 
for possession by redemption of Kedar 
Nath’s mortgage. 

The Court of first instance, the Munsif 
of Agra, dismissed the suit, but the Dis- 
trict Judge of Agra, on appeal, has given 
the plaintiff a decree for the first relief 
sought, only awarding 2 slightly lesser . 
amount than that claimed. Babu Lal, the 
auction-purchaser, has alone appealed, bat 
Kedar Nath has appeared to support the 


Vel. XXXVII] 
BABU LAL V. JALAKIA, 


appeal, and has further taken a verbal plea 
to the &ffect that he ought to be exempted 
from costs throughout. . 

The following further facts appear to be 
found by the lower Appellate Court. The 
plaintiff’s allegation that she did not in fact 
know of the existence of Kedar Nath’s mort- 
gage when she filed her suit of Angust 19th, 
1910, would seem to be accepted as true. 
Her decree was obtained after contest, and 
in the teeth of a plea that the mortgage of 
October 16th, 1893, had been completely 
paid off. The decree in favour of Kedar 
Nath was a consent decree. The learned 
District Judge infers from this fact, from the 
circumstances under which the suit was 
instituted and from the narrow period allowed 


for redemption that the parties to this 
suit were acting in collusion, that they 
were both aware, not only of the 
existence of the plaintiffs mortgage, but 


of the suit brought and the preliminary 
decree obtained on the same and that 
they acted with the deliberate purrose of 
embarrasing the present plaintiff by bring- 
ing about a sale under the second mort- 
gage before the sale on the first mortgage 
could be effected. He also finds that the 
: auetion-purcbaser Babu Lal, if not a mere 
benamidar for Kedar Nath, was acting in 
collusion with him and had knowledge of 
the prior mortgage and of the litigation 
thereon. 


These findings are not traversed in 
Babu Lal's petition of appeal to this 
Court, 

The first point argued on his behalf 


was that due execution and attestation of 
the mortgage of October 16th, 1893, was 
not proved in the present case. The 
marginal witnesses are dead. The plaint- 
iff produced a witness named Kallu Ram. 
He deposes that he was present when 
the deed was executed, that the executant 
put her mark on the deed in his presence 
and in that of the marginal witnesses and 
that the said marginal witnesses then signed 
the deed in his presence. lt is contended 
that the lower Appellate Court could not 
legally accept Kallu Ram’s evidence as 
proving execution ard attestation because 
Kallu Ram is illiterate. There is no 
question as to the identity of the docu- 
ment, Lecause it was fread over to Kallu 
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Ram and he purported to remember its 
terms. In my opinion an illiterate witness 
is just as much entitled to depose that 
the, to him, illegible black marks on the 
paper are the signatures of the marginal 
witnesses which they affixed in his pre- 
sence as he is to depose that he recog- 
nized the mark on the paper which 
represents the execution of the deed by 
the illiterate mortgagor. We are precluded 
in second appeal from discussing the 
credibility of Kallu Ram’s evidence. I 
hold that it is sufficient, if believed, to 
prove both execution and attestation accord- 
ing to law. 

The negt question to be considered is 
whether, on the facts found, the plaintiff ig 
entitled to any, and if so to what, relief. 
The case for the appellant may fairly be 
stated thus:— 


The suit as brought is virtually one for 
foreclosure, and the plaintiff has no right 
to foreclose the auction-purchaser at the sale 
held under the second mortgage. A puisne 
mortgagee has not only the right to redeem 
the prior mortgage, he has also a right in 
law to bring the property to sale subject 
to the prior mortgage. If he had been 
impleaded, as he ought to have been, in the 
suit brought under the prior mortgage and 
had refused to exercise his right of redemp- 
tion he would not have been foreclosed; 
the mortgaged property would have been put 
to sale, and he would have had the first 
claim on the surplus sale price, in the 
event of this exceeding the amount due to 
the prior mortgagee. From this it is con- 
tended that the only remedy open to the 
present plaintiff would be by way of a 
second suit for sale on her mortgage and 
that such a suit would now be barred by 
limitation. It is further contended that the 
present suit as brought is in substance one 
for foreclosure on the mortgage of October 
16th, 1898, and that this is also barred 
by limitation. A furthér point, which I do 
not think was clearly taken on behalf of the 
appellant, but which may have perhaps 
required consideration, is whether Babu Lal 
would be entitled to plead that the plaixtiff’s 
suit as brought on August 19th, 1910, was 
even then barred by limitation and what 
would be the effect of such a plea, if 
raised, 
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“The legal questions involved are of some 
complexity and, have given rise to differences of 
opinion in various High Courts. Probably 
the best discussion of the entire question 
is to be found in the case of Mulla Veetil 
Seethi Rutti v. Korambath Paruthoolt Achu- 
than Nair (1); but itis more immediately 
in “point to consider the published decisions 
of onr own Court. The case most nearly in 
point is that of Ram Prasad v. Bhikari 
Das(2), which applies and expounds the 
principles laid down in two older rulings, 
Hargu Lal Singh v. Gobind Rai (3) and 
Madan Lal vy. Bhagwan Das (4). I feel little 
doubt that whoever was responsible for the 
drafting of the plaint inthe present snit had 
the decision in Ram Prasad v. Bhikari Das 
(2) before him and was confident that be 
had brought the plaintiff’s claim within the 
seope of the principles there laid down. 
It is true that the facts in the two cases 
are not quite the same, in that the defend- 
ant in Ram Prasad v. Bhikari Das (2) had 
purchased at auction sale held in execution 
of a simple money-decree, and had done so 
before any suit was instituted on the original 
mortgage. lt seems to me, however, that 
-these differences of fact only tend to make 
tha present plaintifi’s case a stronger one; 
and I observe that the principles laid down 
in Ram Prasad v. Bhikari Das (2) have been 
approved, and applied to a state of facts 
practically identical with those now before 
us, by a majority of the learned Judges who 
decided the case of Har Pershad Lal v. Dal- 
mardan Singh 5). 

It seems clear to me, therefore, that the 
present suit is neither a suit for sale on the 
mortgage of October 16th, 1493, nora suit 
to foreclose that mortgage: it is not a suit 


on that mortgage. at all. It is a suit 
brought after that mortgage had been 
extinguished upon a different canse of 


action, namely, the plaintiff’s failure to obtain 
actual possession of the property purchased 
atthe sale of July “30th, 1912. The plaint- 
iff-respondent and the defendant-appellant 
Babu Lal both claim to have bought the 


(1) 9 Ind. Cas. 513; (1911) 1 M. W. N. 165; 21 M. 
L. J. 218; 9 M. L. T, 431. 

(2) 26 A. 464 at p. 466; A. W. N. (1904) 108. 

(3) 19 A. 541; A. W. N. (1897) 154; 9 Ind. Dec. 
{x. s.) 360. . 
. (4) 21 A. 235; A. W. N. (18£0) 44; 9 Ind. Dec. 
(x. sa) 859. 

(5) 32 0. 891; 9 0. W. N. 728; 1 0, D. J. 871. 
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very sama property. Babu Lal’s purchase 
was first in point of time; but he purchased 
at a sale held on a decree obtained by a 
puisne mortgagee in a suit in which the 
prior mortgagee was not impleaded. What 
was putup for sale and purchased by Babu 
Lal was the equity of redemption, subject 
to the rights of the prior mortgagee. Babu 
Lal has a clear right to redeem the mort- 
gage; and this right is not affected by 
anything which took place in the course of 
or in consequence of the plaintiff’s suit on 
her mortgage to which the puisne mort- 
gagee was no party. 

We are dealing with a casein which legal 
complications have arisen in consequence of 
an initial departure from thé plain course 
prescribed by the law. The plaintiff was 
bound by law to implead the puisne mort- 
gagee in the suit instituted on August 
19th, 1910. The failure to do this has: led 
to the present litigation ; but the necessary 
parties are now before the Court, and the 
duty of the Court is simply to work out the 
equities between them. On the facts found, I 
hold that the appellant Babu Ial is entitled 
to nothing more than is given him by the 
decree of the Court below, namely, an 


opportunity of paying off the prior 
mortgage. If he declines this opportunity 
ke certainly has no right ta hold the 


property in suit clear of that enoumbrance. 
There seems to me no valid basis for an 
order putting up the property to sale 
again: the right of sale possessed by each 
of the xv:ortgagees has been exercised by 
them, and exhausted. All that remains 
to be determined is the question of the 
respective rights and liabilities of the 
rival auction- purchasers. 


In arriving at this conclusion I have 
disposed of the plea of limitation in the 
only form in which it has ever been taken 
by the appellant himself, The present suit 
is not brought on the mortgage of Octo- 
ber 16th, J893, but upon a cause cf acticn 
long subsequent, and is well within limi- 
tation in respect of the said cause of ac- 
tion. I have felt some little diffculty 
about a point which was suggested for 
the first time in the course of arguments 
before us; eculd Eabu Lal be permitted to 
plead that the prior mortgagee’s suit was 
barred by limitation on the date on which 
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it was instituted, wiz, on the 19th of 


August” 1910? If Kedar Nath had been 
a defendant in that suit he could presum- 
ably have taken the point; “there seems 
some plausibility about the suggestion that 
it is open to Babu Lal to do so. 

One answer is, however, sufficiently 
obvious.” The plea, if raised, would depend 
for- its determination upon a question of 
fact, namely, the truth or otherwise of 
the plaintiff's assertion that there had 
been payments,on account of interest for 
a number of years subsequently to the 
date of the mortgage. It would be contrary 
to sound principles to allow a defendant 
to raise for the first time in second appeal a 
ples, even’ one of limitation, which could 
not be deterthined without the taking of 
fresh evidence upon a question of fact 
not raised at all in the Courts below. 

Apart from this, [incline to the opinion 
that Babu Lal, holding under a transfer 
effected while the suit instituted on August 
19th, 1910, was pending, cannot be per- 
mitted to call in question the result of 
that suit so as to affect the rights acquir- 
ed by the plaintiff as a result of that 
suit. A plea which might have been open 
to Kedar Nath, if there had been no 
transfer pendente lite, is not necessarily open 
to Babu Lal. 

I would, therefore, dismiss this appeal 
with costs. 

LINDHAY, J.-I agree with my learned 
colleague in holding that this appeal should 
fail. I have nothing to add to what he 
has said regarding the question of proof 
of the plaintiff’s mortgage but I desire to 
offer a few remarks with respect to the other 
question for decision, namely, the nature of 
the relief, if any, which can be granted to 
the plaintiff. 


The case for the appellant is that she is 
entitled to no relief at all, the argument being 
that her only remedy was a second snit for 
sale on her mortgage, a remedy which she 
has now lost owing to the operation of the 
law of limitation. 

On the facts the present case is in all 
respects similar tc that of Har Pershad Lal 
v. Dalmardan Singh (5), and 1 agree entirely 
with the opinion of Mitra, J., that in the cir- 
cumstances there was no necessity for the 
plaintiff here to bring another suit for sale. 
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We are dealing here with a conflict of title 
between two parties and the question is, which 
of the two titles is to carry with it the right 
to possessionand upon what terms should 
that right be awarded to the party entitled. 


: It seems clear to me that the rights of the 
parties are not to be determined solely upon a 
consideration of the rights which accrued 
to the first and second mortgagees under their 
respective mortgages. In each case there 
has been a decree on the mortgage followed 
by asale of the property and in each case the 
parties have by virtue of their respective 
purchases obtained qualified titles to the pro- 
perty, the nature of which must be examined 
for the purpose of awarding possession. It 
is, I think, impossible to ignore the fact that 
these sales have taken place and to deal with 

“the matter in isaue as if they had not in fact 

occurred. The title of either party is immedi- 
ately traceable to his purchase in execution 
and referenze to the rights under the mort- 
gages isonly necessary for the purpose of 
ascertaining the equities existing between 
them; each has animperfect title acquired by 
purchase and we have to determine which 
has the stronger equity in his favour. As 
for the title of the plaintiff it cannot, I think, 
be argued that she acquired nothing under 
her purchase. It will not, I imagine, be 
derfied that had she joined the subsequent 
mortgagee asa defendant in her suit, she 
would by her purchase have acquired an 
absolute title to the property including 
the right to possession. ‘fo what extent 
then is her title defective by reason of her 
omission to implead the puisne mortgagee? 
Only tothe extent that her title as owner is 
qualified by a right of redemption which was 
vested in the second mortgagee and which 
has now passed to the appellant as purchaser 
under the decree obtained on the second 
mortgage. 

That is theonly right which the second 
mortgagee could have enforced against her 
as prior incumbrancer, for the right of the 
subsequent mortgagee to bring the equity 
of redemption to sale to satisfy his claim 
is a right which is exercised against the 
mortgagor only. The right of the first 
mortgagee to have the property sold is-in no 
way affected by the second mortgagee’s right 
of sale. As between the first and second 
mortgagees (or their representatives), the 
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only right ofthe latter is one of redemp- 
tion. 

. Aş for` the title of the auction-purchaser 
under the second mortgage, that too is 
circumscribed by the liability to redeem the 
earlier mortgage. The title could only 
become absolute by a discharge of the prior 
incumbrance. 

It is true that this title was in point of 
time acquired prior to the title obtained by 
the first mortgagee under her purchase. It 
is also true that it has been laid down ina 
- number of cases, beginning with Nanack Chand 
v. Teluckdye Koer (6) and Dérgapal Lal v. 
Bolakee (7), thatthe title which is prior in 
point of time must prevail. But as was 
pointed out both by Brett, J., and Mitra, J., 
in Har Pershad Lal v. Dalmardan Singh (5), 
those cases were pure cases in ejectment to 
which the provisions of section 85 of the 
Transfer of Property Act did not apply. 
There were no prayers in those suits for 
redemption or for the re-opening of the sales 
held under the first mortgages: the plaintiffs 
asked for possession and no more. -It cannot, 
therefore, be held in the present case that 
the purchaser under the second mortgage 
has a superior title merely on the ground 
that he purchased first. 

We have it then that the purchaser under 
the second mortgage has acquired the pro- 
perty subject to the first mortgage, and it is 
difficult to see on what ground of equity he 
can be permitted to say that he is now entitled 
to hold.the property discharged from that 
liability, for that is in effect what is now 
claimed on his behalf. Is it not more proper 
to say that the title of the plaintiff in this 
case is the stronger one and that she is 
entitled te enforce it and to ask for possession, 
provided she gives the auction-purchaser 
under the second mortgage the opportunity 
to redeem, which the second mortgagee, world 
have had if he had been joined as a defend- 
ant in the suit on the first mortgage? 

This way of dealing with the case, as 
remarked by. Mitra, J., in the judgment 
above cited does full justice to the respective 
claims of the parties. The defendant, if he 
desires to coutinue in possession, is bound 


(6, 5,0. 265; 5 Ind, Jur. 81; 40. L. R. 858; 2 ind, 
Dec. (N. 8.) 779. 
5 (7) 5 0. 269; 5 Jnd. Jur. 82; 2 Ind. Dec. (xN. s.) 
82, 
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to satisfy the mcrtgage-debt which was 
imposed cn the property before awy right 
accrued in his favour, and the second mort- 
gagee who is now represented by the auction- 
purchaser could not have had any greater 
benefit froma decree for sale made in his 
favour. I hold, therefore, that there was no 
need for the plaintiff to bring a second suit for 
sale and that no question of limitation arises as 
the qualified title, which the plaintiff is en- 
titled to enforce upon the condition of allow- 
ing anopportunity to redeem to the purchaser 
under the second mortgage, only came into 
existence on the date of her purchase in 
execution. I would dismiss the appeal. 


Br Tue Covrt.—Order of the Court is 
that the appeal is dismissed with costs, 


Appeal dismissed, 
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C filed a suit on a mortgage against 4 and obtained 
a decree for sale of the mor tgaged property, B, who 
held a decree against A in another suit, attached the 
“: profits of the mortgaged property deposited in Court 
to the credit of Cs suit by a Receiver, and applied 
under rule 179 of the Civil Rules of Practice, Madras, 
for the issue of a cheque for a sufficient part of the 
attached money. C objected claiming a charge on 
the amount for any balance that might be due to him 
after sale of the property. C’s objection was upheld by 
Court and B’s petition dismissed. B filed a petition in 
the- High Court to revise the said order: 


Held, (1) that B's petition should have been for the 
transfer of moneys to the credit of Bs suit; [p. 350, 
col, 2.] 


(2) that the dispute was not covered by section 47, 
Civil Procedure Code, and the order was not appeal- 
able as one passed under section 47, Civil Procedure 
Code; [p. 360, col. 1.] 


(3) that the order should be treated ag one falling 
under Order XXI, rule 58, Civil Procedure Code, on 
C's claim and was not subject to appeal or 
revision, whether it was passed under rule 179 of 
the Civil Rules of Practice in C’s suit or under rule 
187 of the Civil Rules of Practice in B’s suit or under 
Order XXI, rule 60, in B's suit; [p. 351, col. 1.] 


(4) that Bs remedy was to proceed by way of a 
suit under the provisions of Order XXI, rale 63, 
Civil Procedure Code. [p. 851, col. 1.] 


Per Oldfield, J.—The words “proceed as if the 
attaching decree-holder was the assignee of the 
judgment-debtor to the extent of the amount due to 
the latter? in rule 179 of the Madras Civil Rules of 
Practice are intended merely tomake provision for the 
method by which the attaching creditor is to obtain 
the benefit of his attachment; it invests him with no 
legal character and does not expressly or impliedly 
justify the application of section 47 of the Code of 
Oivil Procedure to the determination of his rights. 
[p. 349, col. 2; p. 850, col. J.] 

Attachment no more creates or transfers a right of 
ownership in a fundin Court than in any other 
description of property. [p. 350, col. 1.] 


It may not be safe to hold generally that where 
the remedy by suit is open, interference by way of 
revision is unjustifiable, but where the Court’s order 
is based onthe merits of the case, though in the 
exercise of a jurisdiction wrongly assumed, and 
where ib is not shown how the party aggrieved will 
be unfairly prejudiced by being made to resort toa 
suit, the High Court will refuse to interfere in 
revision, [p 380, col. 1.] 

Appeal, against the order of the Court 
of the Sitbordinate Judge, Trichinopoly, in 
Civil Miscellaneous Petition No. 430 of 1915, 
in Original Suit No. 34 of 1$11 (Original 
Suit No. 123 of 1912), on the file of the Court 
of the Temporary Subordinate Judge, Trichi- 
nopoly, and Petitions, under section 115 of Act 
V of 1908, praying the High Court to revise 
the order of the Court of the Subordinate 
Judge, Trichinopoly, in Civil Miscellaneous 
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Petitions Nos. 430 of 1915 and 455 of 1914, in 
Original Suit No. 34 of L911, 

Messrs. T. V. Muthukrishna Aiyar and G. 
S. Ramachandra Azyar, for the Appellants. 


Mr. C. V. Ananthakrishna Atyar, for the 
Respondent. 
JUDGMENT. 
Otpvietp, J.—The petitioners in these 


civil revision petitions, one of: whom has 
also filed an appeal, bold decrees against 
the defendants in Original Suit No, 34 
of 1911, persons who in one way or other are 
interested in the estate of one T. Krishnier. 
During the pendency of Original Suit 
No. 34 of 1911, the plaintiff, here re- 
spondent, obtained the appointment of a 
Receiver of the properties comprised in that 
estate, who has paid certain profits into 
Court. Petitioners have attached those 
profits and have asked for cheques for 
the amount of their claims from the fund 
under attachment. The lower Court in 
the orders before us refused to issue cheques, 
on the ground that petitioners could not 
have recourse to this fund until the sale 
of the property which has been ordered 
in the decree in Original Suit No, 34 of 1911, 
one on a mortgage, has taken place, and 
it has been ascertained whether the fund 
will be required to make good any defi- 
ciency in the amount of that decree, It 
is argued before us that, apart from the 
merits of the lower Court’s order, no 
appeal lies against it and that we should not 
interfere in revision, because the petitioners 
have another remedy by suit. 

It is not alleged that any appeal is 
provided against an order of this descrip- 
tionin Order XLIII of the Code of Civil 
Proczdure, the suggestion is only that the 
order is one passed under section 47 of 
the Civil Procedure Code, because peti- 
tioners are representatives of the judgment- 
debtor. This is supported by reference to 
rule 179 of the Madras Civil Rules of 
Practice, which no donbt has the force of 
law, and in which the Court is directed 
to “proceed as if the attaching decree- 
holder was the assignee of the judgment- 
debtor to the extent of the amount due to 
the former”, But this merely makes pro- 
vision fur the method by which the attach- 
ing creditor is to obtain the benefit of his 
attachment, It invests him with no new 
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legal character and does not expressly or 
impliedly justify the application of section 47 
of the Civil Procedure Code to the deter- 
mination of his rights. On general princi- 
ples, moreover, it is clear that no such 
application can be justified. 

For as the rateable distribution procedure 
indicates, attachment no more creates or 
transfers a right of ownership in a fund 
in Court than in any other description 
of property. The lower Court’s order, there- 
fore, is not appealable as passed under 
section 47 of the Civil Procedure Uode. As 
regards the revision, there is no doubt 
no explicit provision in the Code and so 
far as we have been shown, no authority 
for petitioners’ right to sue. But their right 
is not negatived by that fact, and we have 
not been shown that a future: suit by. 
them will be barred by the decisions 
in the present proceedings. The reason 
why it will not be is, not that the lower Court, 
postponed adjudication on their right and 
gave no final decision on it, but that, as 
the dispute was not covered by section 
47 of the Civil Procedure Code, it was 
not entitled to adjudicate on it at all 
except in a properly constituted suit. It 
may not be safe ta hold generally that 
where the remedy by suit is open, inter- 
ference by way of revision is unjustifiable; 
but the fact that petitioners can sue, 
affords good ground for refusal to in- 
terfere in revision in this case, since it 


is not.shown how they will be unfairly - 


prejudiced by being made to take that 
course. Some suggestion has been made 
that a refusal by the lower Court to exercise 
jurisdiction under section 115 (b), not a 
material irregularity or an illegality under 
section 115 (c) of the Civil Procedure 
Code, is in question. But the lower Court’s 
order is based on a consideration of the 
merits of the case and was an exercise, 
though possibly a wrong one, of the juris- 
diction which it assumed that it had.” In 
these circumstances cause has not been shown 
for interference by way of revision. 

The appeal against order and the Civil 
Revision Petitions are, therefore, dismissed 
with costs which will, however, be allowed 
only in the latter, 
 Sapasiva Alvar, J.—The legal questions 
to be decided have arisen ont of facts 
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and considerations which may (for the 
purposes of this decision) be stat€d with _ 
sufficient accuracy as follows:--The decree- 
holder (B) in one suit (which may be 
called the first suit) attached moneys of his 
judgment-debtor (4), which were deposited 
in Court to the credit of another suit 
(which may be called the second suit) and 
which suit was filed by O against the same 
debtor (A) for sale of mortgaged properties 
and for the recovery of the balanca, if any, 
after such sale from A personally. The 
attaching creditor B then made an applica- 
tion in the second suit under rule 179 of 
the Madras Civil Rules of Practice. The 
prayer of an application under rule 179 
ought to be only that a “sufficient part” 
of the attached money should be transferred 
to the credit of the firstsuit. B, however, 
seems to have prayed in his said application 
for the issue of a cheque for a sufficient 
part of the attached money. I think the 
Court ought to have asked B to amend his 
petition by praying only for such transfer 
of moneys to the credit of the first suit 
from the second suit, It was only after the 
Court passed such an order of transfer in 
the second suit that B should have put in 
his application for cheque in his own frst 
suit under rule 137 of the Madras Civil 
Rules of Practice for the amount so transferred, 
I shall, however, treat Bs application under 
rule 179 of the Madras Civil Rules of 
Practice for a cheque in the second suit as 


consisting of two applications, one in the 
second suit for the transfer of sufficient 
money to the first suit, and another ap- 


plication in the first suit for cheque for the 
money so transferred. Now the second ap- 
plication for cheque was clearly premature 
and ought to be dismissed. As regards the 
first application, the mortgagee decree-holder 
C was properly treated therein as a 
counter-petitioner. He objected to the 
transfer of a sufficient portion to the 
credit of the first suit, on the ground that 
he had a first charge on the whole amount 
for any sum which might in the future be 
ascertained as the balance due to him by 
A after the sale of the mortgaged pro- 
perties and that till that sum was so 
ascertained in the future, no portion of the 
money could be transferred to the credit of 
the first suit or be paid out to B. This 
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objection’, of C was allowed and Bs 
application under rule 179 of the Madras 
Civil Rules of Practice was dismissed as 
premature. 

I think that O's objection to Bs applica- 
tion in the second suit under rule 179 of 
the Madras Civil Rules of Practice was in 
substance a petition under Order AKI, rule 
56, of the Civil Procedure Code, advancing 
a claim to the moneys attached by Band 
that such a petition must be treated as made 
in the first sit of B. It follows that the 
order of the Subordinate Judge allowing C’s 
objection ig an order on Cs claim petition 
and was: passed in the first suit, That order 
is final, subject to the result of any suit 
brought ‘by B under Order XXI, rule 63, 
of the Civil Procedure Code, within one 
year of that order. It is that remedy by 
suit which B ought to have pursued, and 
he had no right of appeal or revision to 
this Court against the Subordinate Judge’s 
order, whether it was passed under rule 179 
of the Madras Civil Rules of Practice (in 
the second suit), whether it was passed 
under rule 187 of the Madras Civil Rules of 
Practice (in the first suit) or whether it 
was passed under Order XXI, rule 60 (in 
the first suit). Having regard to the 
complications which are likely to arise (as 
shown above) in similar cases, I would suggest 
that rule 179 of the Madras Civil Rules of 
Practice should be supplemented by rules 
providing that where an objection to an 
application under rule 179 of the Civil Rules 
of Practice be made, it should be treated 
as a claim petition in the suit of the 
applicant and an order should be passed 
thereon and that after the passing of such 
an order, the application under rule 179 
should be disposed of in accordance with 
such anorder. Forms for applications under 
rule 179 might also be prescribed. I am 
aleo not sure whether the limit of six 
months mentioned in rule 179 should not 
be removed. I agree in the result that the 
appeal and the Civil Revision Petitions 
should be dismissed and the latter with costs. 


Appeal and Petitions dismissed. 


INDIAN OASES. 


351 


| ‘OUDH JUDICIAL COMMISSIONER'S . 

COURT. 

Secono Civiu Arrear No. 48 or 1915. 

March 15, 1916, 

Present: —Mr. Kanhaiya Lal, A. J.C. 

LACHHMAN PRASAD—Dz renpant— 
APPELLANT 

versus 


RAMPHAL—P.arntivF—Respon Dent. 

Limitation Act (IX of 1908), Sch. I, Art. 95—Simople 
money, claim for—Usufructuary mortgagee, suit by— 
Fraud of mortgagor. i 

A usufructuary mortgage was executed in 1907, 
but possession was not delivered to the mortgagee. 
In 1912 it was ascertained that the mortgagor had 
no power to mortgage the property and had 
fraudulently concealed the fact from the mortgagee. 
In 1914 the mortgagee sued for recovery of money 
due to him with interest thereon by way of damages: 

Held, that the suit was governed by Article 96, 
Schedule I, of the Limitation Act and was not barred 
by tinte. [p. 352, col. 1.] 


Udit Narain Singh v. Sahib Ali, 6 Ind. Cas, 1013; 
13 O. ©. 148, referred to, 


Appeal from the decree of the Officiating 
Subordinate Judge, Gonda, dated the 12th 
November 1914, reversing the order of 
the Munsif, Tarabganj, dated the 23rd 
August 1914. 


Mr. Si. C. Thompson, for the Appellant, 
Mr. S. N. Roy, for the Respondent. 


JUDGMENT.—The defendant executed 
a deed of mortgage for Rs. 72in favour 
of the plaintiff on the 22nd September 
1907 and agreed to deliver possession over 
the mortgaged plots. He did not, how- 
ever, deliver possession and went to Ran- 
goon sometime in March 1908. On bis 
return from that place in May 1912 the 
plaintiff pressed him to deliver possession, but 
found that he was unable to do so, as it 
was then ascertained on enquiry that only 
one of the plots mortgaged belonged to 
him and that he had no power to mort- 
gage the remainder, On that allegation 
the plaintiff sued for the recovery of the 
money due to him with interest thereon 

. by way of damages or in the alternative 
for possession of the plots mortgaged with 
mesne profits. 


The Court of first instance 
decree for possession in regard to the 
plot which belonged to the plaintif and 
dismissed the rest of the claim. Tha 
lower Appellate Court, however, granted a 


granted a 
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simple money-decree for the amount lent 
to the defendant with interest thereon by 
way of damages at 6 per cent. per annum 
for the three years preceding the suit. 
The latter decree is impugned on appeal 
on the ground that the claim was bar- 
red -by limitation. The finding of the 
lower Appellate Court that the mortgagor 
had concealed from the plaintiff the 
material fact that he was not the owner 
of the plots mortgaged other than plot 
No. 3625 khasra and that the plaintiff 
came to know of that fraud in May 1912 
igs anyhow conclusive, and , reading that 
finding with the decision of this Court in Udit 
Narain Singh v. Sahib Ali (1), the claim 
is obviously one governed by Article 95 of 
the Indian Limitation Act and is not barred 
by time. 

The appeal is, 


costs. nae 
Appeal dismissed. 


(1) 6 Ind, Cas. 1013; 13 0. O. 148. 


PATNA HIGH COURT. 
Civit Reviston No. 164 or 1916. 
November 22, 1916. 
Present:—-Mr. Justice Roe and _ 

Mr. Justice Jwala Prasad. ` 
NANOO THAKUR—P2etitIoxeR 
versus 
KULDIP THAKUR AND OTHERS— OPPOSITE 

Parry. : 

Civil Procedure Code (Act V of 1908), s. 151— 
Decree, amendment of--Power of Court. 

In a partition suit a‘preliminary decree was made 
and a commissioner was appointed to make an allot- 
ment. While the case was before the commissioner 
one K, whose name was not inthe decree, applied 
for amendment of the decree so as to include his 
name in ib and also asked for the allotment ofa 
separate share to him.. The Court made the amend- 
ment and ordered the case to proceed de noro: ‘ 

Held, that the Court had no power under section 
{51 of the Civil Procedure Code to make such order. 
Under that section it had power only to amend the 
decree so as to bring it into conformity with the 
pleadings and should have acted accordingly. 


Appeal against the order of the Sub.Judge, 
lst Court, Mozuffarpur, dated the 29th 
August 1916, 
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Mr. Baidya Nath Narain Singh, for the 
Appellant. é 

Messrs. Ganesh Dutta Singh and Yiv 
Nandan Rai, for the Opposite Party. | 

JUDGMENT.—In this case the lower 
Court had made a preliminary decreo for 
partition without contest among the parties. 
An order was issued to a commissioner to 
make an allotment and while the case was 
before the commissioner, one Kirtan Thakur 
discovered that his name was not in the 
decree although he wasa co-sharer in the 
property. He, therefore, went to the’learned 
Subordinate Judge and asked that the 
decree be amended so as to include his 
name asaco-sharer. He also asked foran 
The learned 
Subordinate Judge thereupon, under what 
he described as his inherent power under 
section 151, set aside -the preliminary decree 
and directed that the whole case be tried 
de novo. This the learned Sub-Judge had 
no power whatever todo. Under section 151 
he had power to amend the decree so as 
to bring it into conformity with the pleadings 
and this is the course which he should 
have adopted. 

We, therefore, set aside the order made 
and direct that the learned Subordinate 
Judge do now take up the petition of 
Kirtan Thakur and proceed to bring the 
preliminary decree into conformity with the 
pleadings. He will then take up the 
commissioner’s final report and consider that 
report in the light of the amendment made 
in the decree, and if without prejudice to the 
interests of the other parties concerned in 
the case Kirtan Thakur can at this stage be 
given a separate allotment, there will be no 
objection to that course being taken. 

We make no order as to costs. 

Let the record be sent down at once. 


Order set aside. 
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PATNA HIGH COURT. 
Seconp Civiu Arrear No. 37 or 1916. 
November 1, 1916. 
Present:—Mr. Justice Chapman. 
MAHTAB KHAN—Derenpant— 
APPELLANT 
VETSUS 
SHEOBARAT TELI—PLAINTIEE— 


RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885),s. 103B, 
scope of—Record of Rights, entry in, history of proceed- 
ings as to, relevancy of—Burden of proof, objection as 
to, inappeal after evidence fully recorded. 

The statutory provision in section 103, Bengal 
Tenancy Act, says nothing as to the value to be 
attached to an entry in the Record of Rights; it 
only says that the entry must stand and be presumed 
to be correct until it is proved by evidence to be 
incorrect. . 

It is open to a Court to consider the history of 
the proceedings which have resulted ina particular 
entry ina Record of Rights. 

The question of the burden of proof is only 8 
question of procedure and where the evidence has 
been fully recorded on both sides and the Court has 
only to adjudicate upon it, no such question arises. 


Second appeal from the decision of the 
Sub-Judge, Arrah, dated the 2!st August 
1915, setting aside the decree of the Munsif, 
Sasseram, dated the 29th May 1914. 

Mr. Chandar Sekhar Prasad Singh, for the 
Appellant, 

Mr. Bimla Charan Singh, for the Respond- 

ent. 


JUDGMENT,.—This appeal arises out of a 
suit for a declaration of title and for recovery 
of possession of an agricultural holding. 

The plaintiff did not obtain the actual 
admission of any document in support of his 
case. He produced the evidence of certain 
witnesses. The defendant relied upon an 
entry in the Record of Rights and also produc- 
ed certain witnesses. The Original Court, 
relying upon the entry in the Record of 
Rights, dismissed the plaintiff's suit. The 
Court of First Appeal reversed this order 
and decreed the suit. Against the decree a 
second appeal has been made to this Court, 
and, in support of the appeal, it has been 
said thet the First Court of Appeal wrongly 
placed the burden of proof upon the defend- 
ant, and that it did not give effect to the 
presumption provided for in section 103B 
of the Bengal Tenancy Act, which is to the 
effect that an entry in the Record of 
Rights must be presumed to be correct until 
the contrary is proved by ‘evidence. The 
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third contention is that the learned Judge, 
in estimating the valus of the entry in the 
Record of Rights, went into the history of 
the proceedings which resulted in that entry, 
and that he was not entitled to do this. Sos 
far as the question of the burden of proof is 
concerned, the Courts have had recently the 
assistance of the labours of specialists in the 
history of the law of evidence, and now the 
question of the burden of proof remains only 
a question of procedure. The plaintiff had 
to begin his case and to produce evidence and 
clearly the burden of proof was laid upon 
him. In determining the case subsequently 
upon the evidence on both sides it is not 
possible to say that any question of the 
burden of proof arose. 

In regard to the presumption in favour of 
the Record of Rights, the contention fails 
upon a similar ground. There was evidence 
to rebut the presumption and that evidence 
was believed by the learned Subordinate 
Judge in a very carefully considered 
judgment. 

In regard to the third point, it is not possible 
to say that it is not open to the Court to 
consider the history of the proceedings which 
have resulted in a particular entry in a 
Record of Rights. Onthe contrary it is 
often of the greatest value to very carefully 
consider the history of those proceedings, 
for the history is frequently of the greatest 
assistance in enabling the Court to estimate 
the value which should be attached to an 
entry in the Record of Rights. The statutory 
provision in section 103B of the Bengal 
Act says nothing as to the value to be attach- 
ed toan entry in the Record of Rights; it 
only says that that entry must stand and. be 
presumed to be correct until it is proved by 
evidence to be incorrect. It says nothing 
as to the strength or value of the evidence 
necessary to rebut the presumption. 

The appeal is dismissed with costs. 

Appeal dismissed, 
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PODURU LAKSHMI NARAYANA V. PONNADA PALLAMRAJC. 


MADRAS HIGH COURT. 
Letrers Patent Apprat No, 187 or 1913. 
July 17, 1916. 

Present:—Mr. Abdur Rahim, Officiating 
Chief Justice, Mr. Justice Seshagiri Aiyar 
and Mr. Justice Phillips. 
PODURU LAKSHMI NARAYANA AND 
OTHERS—~PLAINT1 FF3—— APPELLANTS 
versus 
PONNADA PALLAMRAJU AND orners— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11— 
` Execution proceedings — Connected suits for partition, 
decrees in—Identity of subject-matter and parties— 
Ewecution application, dismissal of, on ground that 
relief was granted on previous «application in 
connected suit—Subsequent application for division of 
specific omitted properties—~Patent mistake of Court, 
effect of—Res judicata. 


Two suits were filed for partition (Original Suit 
No. l of 1889 and Original Suit No. l of 1899) in 
which the parties were the same, though differently 
arrayed, and the properties in dispute were identical. 
The Court decreed in Original Suit No. 1 of 1899 that 
the properties be divided into equal paris and that the 
plaintiffs should be put in possession of one of them: 
Plaintif’s in the said suit made an application for, 
execution of the decree, but it was dismissed on the 
ground that the properties had already been divided 
in a prior, execntion of the decree in the other 
suit, . Original Suit No, 1 of 1889, and that the 
matter could not be re-opened. It was pointed ont 
that 3 acres and 72 cents were left undivided in 
the previous execution proceedings, but the Subor- 
dinate Judgé took no notice of it and his order of 
dismissal was affirmed on appeal by the High Court. 
The plaintifis: put in the present application for 
division of the 8 acres and 72 cents., The records 
disclosed that the Subordinate Judge made a patent 
mistake when he said that all the properties includ- 
ing the said 3 and odd acres were divided. It was 
contended that the application was barred as 
res judicata: k 


Held, that the real question in the previous 
applitation and in the appeal to the High Court 
was whether the previous partition was liable to be 
re-opened at all, and not as to the particular items 
of property whioh had or had not been divided and 
that the present petition was not affected by the 
rule of res judicata, [p. 367, col. 1.] 


Nityananda Gantayet v. Gajapati Vasudeva Devu, 
24M. 681; 4 M. L. J. 318, referred to. 


Appeal under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Sadasiva Aiyar, in Appeal against Order No. 
245 of 1912, preferred against the order of 
the Court of the Subordinate Judge, Kistna 
at Ellore, in Execution Petition No, 126 of 
1914, in Original Suit No. 1 of 1899, on the 
file of the District Judge, Godavari, 


FACTS are ` clear from the following 
judgment, dated the 29th October 1913, 
by , 

Sapasiva AYAR, J.--The plaintiffs, the 
decree-holders, are the appellants in this exe- 
cution appeal from the order of the Sub- 
ordinate Judge of Kistna at Ellore. The 
decree in execution directed, among other 
things, the division into two equal parts of 
certain immoveable properties and that the 
plaintiffs should be put in possession of one 
such part. When the plaintiffs put in a 
former Execution Petition No. 46 of 1906 
for such division into two equal parts of all 
the immoveable properties in accordance with 
the decree in Original Suit No. 1 of 1899 
obtained by the plaintiffs, the Subordinate 
Judge decided. that they could not have sush 
a partition of the said immoveable properties 
bacause they (plaintiffs) were bound by a 
partition already effected of the same pro- 
perties in Original Suit No. l of 1859 and 
he held that the plaintiffs could in execu- 
tion of their decree in Original Suit No. L 
of 1599 obtain only the one-half share other 
than the half delivered to the defendants 
Nos. 9,10 and ll in execution of the latter’s 
decree in Original Suit No. 1 of 1889. That 
order of the Subordinate Judge was made 
on the 2lst November 1906. It begins by 
saying that the property involved in Original. 
Suit No. 1 of 1899 itself had been made 
into two shares in execution ‘of’ the 
decree in Original Suit No. 1 of 1889. lt 
makes no reservation and it does not say 
that the property involved in Original Sait 
No. 1 of 1899 except3 acres 72 cents had been 
made into two shares in execution of the 
decree in Original Suit No. 1 of 1889. 
Against this‘order of the Subordinate Judge 
the plaintiffs in Original Suit No. 1 of 
1899 appealed to the High Court. One of 
the grounds of appeal (6th ground) was 
that the lower Court had failed to notice 
that out of 54 acres 89 cents of land directed 
to be divided 3 acrės 72 cents had not 
been divided in Original Sait No. 1 of 
1889 and that the same was in possession 
of defendants Nos. 7 and 8 and that the 
plaintiffs were entitled to a division of these 
lands. Now.there can be no question that 
when thé Subordinate Judge said’ in’ his’ 
order in Execution Petition No. 46 of 1903 
that the property involved in Original Suit 
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No. 1 of 1899, d.e., the whole property, had 
been divided into two shares in Execution 
Petition No. 14 of 1903 in Original Suit 
No. 1 of 1889, he made a mistaka as it 
appears from the records that the entire 
extent of 54 acres 89 cents had not been so 
divided (though the defendants Nos, 9 to 11 
had prayed in their execution petition for 
the entire lands to be so divided), and that 
3 acres 72 cents were left undivided. It is 
this mistake of the Subordinate Judge which 
was pointed out by the plaintiffs in Original 
Suit No. 1 of 1899 in their Appeal against 
Order No. 52 of 1907 to the High Court in 
their 6th ground of appeal. But notwith- 
Standing this contention in the appeal memo- 
randum the learned Judges who decided this 
case in the High Court dismissed the Appeal 
against ‘Order No. 52 of 1907 wholly. It 
Seems tome that the result of the Sub- 
ordinate Judge’s decision was that the only 
relief which the ‘plaintiffs could obtain in 
respect of possession of immoveable property 
in execution ofthe decree in Original Suit 
No, 1 of 1899 was to obtain possession of 
the half share of the properties divided in 
execution of the decree in Original Suit 
No. 1 of 1889, left after delivering one half 
share to the defendants Nos, 9, 10 and 11, 
who are the decree-holders in the said 
Original Suit No. 1 of 1889, and that even 
as regards that 3 acres 72 cents, which the 
Subordinate Judge by mistake thought had 
been included in the division made in exe- 
cution of the decree in Original Suit No, 1 
of 1889, the plaintiffs could not obtain any. 
relief in their Execution Petition No. 46 of 
1906. Now the present Execution Petition 
No. .126 of 1911 was filed by plaintiffs for 
the partition of 3 acres 72 cents and for 
delivery of one-half share therein. In this 
petition the parties impleaded are the very 
same as those who were impleaded in the 
previous Hxecution Petition No. 45 of 1906 
or their representatives (13th defendant being 
the legal representative of the 7th defend- 
ant). It’ seems to me that this .petition 
is clearly barred as res judicata as held by 
the Subordinate Judge and that this appeal 
from..the order of the Subordinate Judge 
ought to be dismissed. That the principle of 
res judicata may apply to execution petitions 
also has been held in numerous cases. It 

however, contended by the appellants’ 
learned Vakil (Mr, G, EDEN nan) that 


the order of the Subordinate Judge in Exe- 
cution Petition No. 46 of 1906 and the 
order of the High Court in Appeal against 
Order No. 52 of 1907 shonld be held not 
to have dealt with the right of the plaintiffs 
to partition of this 3 acres 72 cents at all 
and that, therefore, those orders are not 
res judicata se far as this acres 3-72 cents are 
concerned. He relies for this conten- 
tion on the case in Nityananda Gantayet 
v. Gajapati Vasudeva Devu (1). The facts 
of that case were rather peculiar and under 
the particular circumstances of that case, it 
could be fairly argued that the executing’ 
Court by its order did not intend to pass 
a complete order on the first execution 
«petition That petition prayed for the 
recovery of the decreed lands and for mesne 
profits, but the order passed on that peti- 
tion directed delivery of the possession of 
the lands and was silent as to mesne profits, 
It was held that under those circumstances, 
the Munsif could not be deemed to have re- 
fused execution as regards the mesne profits. 
But inthe present case the Subordinate 
Judge’s order seems to me to show clearly 
that he intended to refuse all the reliefs 
in respect of the lands sought to be divided 
and delivered to the plaintiffs, except the 
relief of possession of that moiety of the land 
which was divided in execution of the decree 
in Original Suit No, 101 of 1589 entered in 
the list prepared by the amin of properties 
allotted to the share other than that delivered 
to the defendants Nos. 9, 10 and 11. No doubt 
the Subordinate Judge omitted to order the 
division of 3 acres 72 cents left wholly 
undivided in the partition proseedings in 
the other suit, owing to his having been 
under the mistaken impression that this 
land also had been divided in those proceed- 
ings. But his omission under a mistaken 
impression to order partition of this 3 acres 
72 cents cannot be held to be an order not 
refusing the division. of 3 acres 72 sents. 
Evenif my interpretation of the order of 
the Subordinate Judge in Execution Petition 
No. 46 of 1906 is wrong on this point, I 
cannot see my way to this that when the High 
Court dismissed .the Appeal against Order 
No. 52 of 1907, notwithstanding the sixth 
ground in the ‘appeal memorandum before 
them, they intended to keep alive the right 


(1) 24 M. 681; 11 M. L. J. 318, 
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of and not to refuse to plaintiffs that portion 
of the reliefs claimed by them in execution 
which relates to the partition of those 3 
acres 72 cents. It seems to me, therefore, as 
I said in the beginning, that this present 
petition, Execution Petition No. 126 of 1911, 
was rightly dismissed by the Subordinate 
Judge as barred by res judicata. , Two of the 
statements of the Subordinate Judge in his 
order seem to be wrong, namely, that “there 
is nothing to support the petitioner’s allega- 
tion that 3 acres 72 cents of land have been 
omitted in the division in execution of the 
decree in Original Suit No. 1 of 1889”, and 
that “onthe contrary it appears from the 
records, that the land of 3 acres 72 cents was 
shown in one of the lists as delivered to defend- 
-ants Nos. Y, 10 and 11 in execution of that 
decree”. But these misstatements by the 
Subordinate Judge do not affect the question 
of res judicata. I would, therefore, dismiss 
the appeal but as the contesting respondents 
are not shown to have avy interest in oppos- 
ing this appeal there will be no order as to 
costs. 

SPENOER, J.—The Subordinate Judge is 
mistaken in saying that the Jand measuring 3 
acres 72cents was delivered to thecounter-peti- 
tioners in Execution Petition No. 14 of 1903. 
The High Court, in appeal from the District 

“ Judge’s decree in Origiral Suit No. 1 of 
1899, gave the petitioners a decree for a 
moiety of the immoveable properties describ- 
ed in Schedule A attached thereto. One of 
these properties No. 11 in the list is re-survey 
No. 723 measuring 7 acres 4 cents corres- 
ponding to old survey No, 448, 

Of this number the plaintiffs in Original 
Suit No. l of 1889, who were defendants Nos. 
9 to 11 in the petitioners’ suit, got l acre 99 
cents forming sub-divisions I (a) and I (e) in 
the execution of their decree. It is noted in 
tLe remarks column of the partition list dated 
the lst March 1903 thatacres 372 cents cfthis 
No, 723 are inthe possession of defendants 
Nos. 20 and 21, who are defendant Nos. 8 and 
13 in Original Suit No. 1 cf 1899. This 
supports the petitioners’ allegation that -3 
acres 72 cents have been omitted in the divi- 
sion. The Subordinate Judge is, therefore, 
wrong when hesays that tkere is nothing 
to support it. He is also wrong in stating 
that the former Subordinate Judge, who 
passed the order dated the 2let Nuvember 


1906 in Execution Petition No. 46 of 1906, found 
thatall the lands had already been ivided 
and that there was nothing left to be divided. 
There is no such statementin the order. Nor 
was it correct to state that defendants Nos. 
9 to 11 asserted in their counter-pstition 
that they had been in possession of these 3 
acres 72 cents in pursuance of the division 
effected in execution of their decree in 
Original Suit No. 1 of 1899. In their 
counter-petition thesa defendants raised the 
question whether the matter of these 3 acres . 
72 cents was “res judicata” by reason of the 
above said order in Execution Petition No. 46 
of 1906 and the High Court's order in Appeal 
against Order No. 52 of 1907 by dismissing 
the appeal against it. Defendants Nos. 8 
and 13 have not opposed the petition, 

ln my opinion the matter is not “res judicata”, 
for the reason that the order in Execution 
Petition No. 46 of 1906 is silent on the point 
of these 3 acres and 72 cents and the peti- 
tioners’ decree in Original Suit’ No. 1 of 
1899 granting them a moiety of this pro- 
perty is apparently still in full force and 
effect and they are entitled to execute it ’ 
as long as it is kept alive, and the deeree 
cannot be superseded by the mere omission 
of the Court executing ik to pass orders on 
a claim made under it. 

The case is similar to that of Nityananda 
Gantayet v. Gajapati Vasudeva Deru (1). 
It is true that in Civil Miscellaneous Appeal 
No. 52 of 1907 the petitioners in appealing 
against the order dated the 21st November 
1906 took as their sixth ground of appeal 
in their appeal petition that the lower Court 
had failed to notice that ont of the 54 acres 
and 89 cents directed to be divided 3 acres 
72 cents had not been divided in Original 
Suit No. 1 of 1889, and that they were in 
the possession of the defendants and that the 
petitioners were entitled to a division of 
them. But there is nothing to show that 
this point was pressed at the hearing or even 
brought to thenotice of the High Court. 
The main question there was whether the 
partition made in execution of the decree in 
Original Suit No. 1 of 1889 could be 
re-opened in executing the subsequent decree 
in Original Suit No. 1 of 1899 and on that 
point the appeal failed. 

The Subordinate Judge’s order should, 
therefore, in my opinion, be sot aside and the 


Vol, XXXVII] 


KARU SINGH v., BIBI NASIBAN, 


present petition should be returned for 
passing the necessary orders in the light 
of the above remarks, 

In the result the order of the lower Court 
will be confirmed and this appeal dismissed 
without costs. 

Mr. G. Venkateramtah, for the Appellants. 

Mr. K. Y. L. Narasimham (for Mr. B. 
Narasimha Rao) and Mr. N. kama Rac, for the 
Respondents. 

JUDGMENT.— We agree with the conclu- 
sion arrived at by Spencer, J. What the 
appellants sought to do by the Execution 
Petition No. 46 of 1906 was to re-open 
entirely the partition effected on the appli- 
cation of the respondents. That was dis- 
allowed by the Subordinate Judge and his 
order was upheld in appeal by the High 
Court. 

As a matter of fact, as rightly found 
both by Sadasiva Aiyar and Spencer, Jd., 
3 acres 72 cents in Survey No. 448 were not 
divided on the previous oceasion ‘and the 
mere fact that this was mentioned in the 
grounds of appeal to the High Court, cannot 
be said to bave the effect of implied adjudi- 
eation debarring the appellants before us, 
from havinga division. The real question 
before the High Covrt was, whether the 
previous partition was liable to be re opened 
at all, and not as to the particolar items 
of property which had or had not been 
divided. 

It would be absolutely going ton far to say 
that, under these circumstances, the principle 
of ves judicata has any application to the 
appellants’ petition [see Nityananda Gantayet 
v. Gajapati Vasudera Devu (1)]. 

The result will be that the order of the 
High Court confirming the order of the Sub- 
ordinate Judge will be set aside and the 
petition of the appellants will be remitted to 
the Subordinate Judge for disposal according 
to law, Tbe respondents will bear the 
costs of the appellants througbout. The 5th 
respondent’s estate will be liable to recoup to 
the appellants the sum of Rs. 22, which he 
bas paid into Court. 


Appeal allowed; Case sent back. 
TRP, 
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PATNA HIGH COURT, 
Seacon CIVIL Appear No. 395 or 1916. 
November 3, 1916. 
Present:—Mr. Justice Chapman. 
KARU SINGH AND ANOTHER— 
APPELLANTS 
versus 
Musammat BIBI NASIBAN AND OTRERS— 


3 Res FONDESTS. 

Lendlord and  tenant—LHjectment——Assignee from 
tenant, resistance by, tu landlord’ sentry—Right to resist, 
proof of, by defendant— Burden of proof. 

Where ina suit in ejectment tho defendant acknow- 
ledges the landlord’s title but pleads that the defend- 
ant isthe assignee from the tenant andis not bound to 
quit, ibe onus ison him to show that he had aright 
to resist the landlord's entry. ‘Iho more fact that the 
plaintiff has failed to prove a special case set up by 
lim, though it may be a point in defendant’s favour, 
does not relieve the Court from finding affirmatively 
on the evidence whether the defendant has a right to 
resist the landlord’s entry. [p. 358, col. 1.] 


Secord appeal from the decision cf the 
District Judge, Patna, dated the 3rd July 
1916, confirming the deeree of the Munsif, 
Barh, dated the 12th January 1915. 


Messrs. Furnendra Nath Sinha and Shiva- 
nandan Rai, for the Appellants, 


Mr. Mohammad Tahir, for the Respond- 
ents, 


JUDGMENT.—The subject of this suit 
is certain land upon which huts or houses 
have been built in Mokamah. The land- 
lords alleged that they allowed one Musan 
to ceeupy the land and the homestead. 
On the death of Musan the landlords allow- 
ed Musan’s sons defendants Nos. 3 and 4 
to remain on the property. 


In October 1913 the two sons of Musan 
left the village and migrated elsewhere. 
The plaintiffs went to take possession when 
they were cpposed by a person named 
Nasiban, who claimed under a transfer from 
the two sons of Musan. The landlords 
were unable to eject Nasiban and accordingly 
had recourse to the Court. The learned 
Munsif dismissed the suit upon the ground 
that the two sons of Musan had permanent 
ard transferable rights in the land. The 
learned District Judge in appeal has 
expressly refrained from deciding as to the 
nature of the right to the land held by 
Nasiban or before her by the -sons of 
Musan. The learned District Judge has 
disposed of the case in the following 
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sentence: “The plaintiffs’ case is based on 
an allegation of a conditional settlement made 
about fourteen years ago, and that having 
broken down, they cannot shift their 
ground and throw the burden of proof 
as to the permanent nature of the grant 
on the defendants.” 
The case was 
ant Nasiban alone. 


contested by the defend- 


Now, it being conceded that the plaintiffs 
are the proprietors of the land, it was 
for the transferee Nasiban to make out 
her right to resist the plaintiffs’ entry on 
the land. The mere fact that the plaint- 
iffs tried to make out a particular case 
and failed might be a point to set up 
in favour of the defendant Nasiban’s case: 
but it did not relieve the Judge from 
finding affirmatively on evidence that the 
defendant, the transferee Nasiban who re- 
sisted, had a right to resist the entry of 
the plaintiffs} on the land. may note 
that in the Record of Rights the entry in 
the column ‘status’ is a word gair mazrooa 
from which I infer that the persons in 
occupation of the land were not recorded 
by the Survey Officers as having either an 
occupancy or 8 non-occupancy right in the 
land. 

It may be that the tenancy was transfer- 
able but there must be a finding to that 
effect. 

The result is that I set aside the 
judgment and decree of the learned District 
Judge and remand the appeal to the 
District Judge for a fresh decision. Costs 
will abide the result. 


Appeal allowed; Oase remanded, 


ALLAHABAD HIGH COURT. 

Seconp Civitn Aepeat No. 794 or 1915. 
f June 27, 1916. 

_ Present:—Justice Sir George Knox, Kt. 

POORAN SINGH-— PLAINTIFE—- 

APPELLANT 
YErSUS 
Musammat HAIDRI—DEFENDANT— 


RESPONDENT. 
Jurisdiction—Civil or Revenue Court—Suit for 
declaration of invalidity of lease—Agra Tenancy Act 
< U.P. Act IT of 1901), 5. 197, 
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A suit for a declaration thata certain lease ig 
invalid does not lie in a Civil Court. [p. 359, col. 2.) 

Ram Singh v. Girraj Singh, 26 Ind. Cas. 731; 37 A. 
41; 12 A. L. J. 1252, followed. 

Kanhi Ram v. Durga Prasad, 27 Ind. Cas. 913; 
87 A, 223; 13 A. L. J. 278, Gomti Kunwar v. Gudri, 25 
A. 138, A. W. N. (1902) 220, referred to. 

The intention of United Provinces Act II of 1901, 
as well as of the Acts-before it, was that when a Rent 
Court could try the issue which lay between the 
parties, then the Rent Court and Rent Court alone 
had jurisdiction. [p. 359, col. 2.1 


Second appeal from the decision of the 
Subordinate Judge, Budaun, dated the 19th 
March 1915. 


FACTS.—Pooran Singh plaintiff and his 
brother Sher Singh jointly owned some pro- 
perty. In 1907, an application for partition 
was filed. On the 6th of August 1908, 
Sher Singh gave a perpetual lease of 38 
bighas 16 biswas to his mistress Musammat 
Haidri. On the 15th of June 1910, the 
partition proceedings came to an end and 
a portion of the leased land fell to the 
plaintiff’s share. On the 25th of March 
1912, the plaintiffs suit for ejectment of 
Musammat Haidri was dismissed for default 
by the Revenue Court. Thereupon the 
plaintiff brought the present suit in the 
Civil Court for a declaration that the'lease 
granted by Sher Singh was null and void, 
The Courts below dismissed the suit, hold- 
ing that the suit was not maintainable in 
a Civil Court. The plaintiff appealed to 
the High Court. 


Mr. Lakshmi Narayan, for the Appellant,— 
The suit has heen thrown out on the ground 
that Civil Courts have no jurisdicticn 
in matters of this kind. They have relied 
on the case of Ram Singh v. Girraj Singh (1). 
In that case, a lease was set up in the 
Revenue Court which went into the question 
and decided it. In the present case, the 
matter was never gone into by reason of 
the fact that the suit had beendismissed for 
default rnd the plaintiffs cause of action for 
setting aside the lease accrued only after 
he came to know of its existence. Moreover 
the principle laid down in this case, namely 
that the real substance of the relief has 
to be looked at and not theform, is opposed 
to the case of Qomti Kunwar v. Qudri (2), 
which was based upon the Privy Council 


(1) 26 Ind. Cas. 731; 87 A. 41, 12 A. L. J. 1262, 
(2) 25 A, 138; A. W. N, (1902) 220, 
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case of Gokul Mandar v, Pudmanund Singh (3). 
Gomti Kunwar’s case (2) hasalso been followed 
in Kidambi Venkatachariar v. Lakshmi 
Doss (4). 

In the case of Kanhi Ram v, Durga 
Prasad (5) it was held by the same Bench 
which decided Ram Singhs case (1) that 
although the Revenue Court has held a person 
to be the sub-tenant of the defendant, the 
plaintiff could institute a suit in the Civil 
Court for a declaration that he was the 
tenant-in-chief and not the defendant. 

The present suit is clearly maintainable 
in the Civil Court: section 9, Civil Procedure 
Code, Chait Ram v. Hira (6), Jagrup v. 
Gaya Prasad (7). 

A second suit for ejectment would be main- 
tainable in the Revenue Court and would 
not be barred. 

It has also been held that if a suit for 
ejectment fails, the plaintiff can bring a 
suit for ejectment in the Civil Court on 
the allegation that the defendant is a tres- 
passer: Zubeda Bibi v. Sheo Charan (8), 
Hamed Ali Shah v. Wilayat Ali (9) and Jagar 
Nath v, Ajudhya Singh (10). 


In any event the District Judge ought to 
have acted under the provisions of seetion 
197 of the Tenancy Act: Badam Singh v. 
Musammat Sabta Kuar (11), Naubat Singh v. 
Baldeo Singh (12). 

Mr. 5. A. Haidar, 
was not heard in reply. 


JODGMENT.—The suit which has given 
rise to this second appeal was a suit brought 
by the plaintiff. who is here the appel- 
lant, to obtain a declaration that a certain 
lease, dated the 6th of August 1808, is 
void as against him. The plaintiff and 
Sher Singh defendant No, 2 were brothers. 
They both owned certain plots measuring 
38 bighas 16 biswas. An application was 


for the Respordent, 


(8) 6 C. W. N. 825 (P. CO); 29 C. 707; 29 I. A. 196; 
4 Bom. L. R. 798; 8 Sar. P. ©. J. 323. 

(4) 31 M. 62; 3 M. L. T. 186; 17 M. L, J. 601. 

(5) 27 Ind. Cas. 913; 37 A, 223; 13 A. L. J. 278. 

(6) A. W. N. (1881) 54; 2 Ind Dec. (N. s.) 426. 

(7 A.W. N. (1884) 5; 3 Ind. Dec. (N 8.) 757. 

(8 22 A 83; A. W.N. (1899,189; 9 Ind Dec. 
(N. s.) 1085. 

(9) 22 A. 93; A. W.N. (1899) 198; 9 Ind. Deo. 
(N. s.) 1092. 

(10) 17 Ind. Cas. 376; 85 A. 14; 10 A. L. J, 408. 

(11) 2 A. D. J. 119. 

(12) 9 Ind. Cas. 666; 8 A. L, J, 312; 88 A. 479. 
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made for partition and the partition was 
sanctioned on the 15th of June 1910. At 
that time defendant No. 2 was the lambardar 
and while the partition was still pending, 
he gave a perpətual lease of the entire 
plot in favour of one Musammat Haidri 
defendant No.1. The major portion of the 
plots, amounting to 20 beghas 4 biswas, fell 
at the partition to the share of the plaint- 
iff. He brought a suit in the Revenue 
Court for tha ejectment of Musammat 
Haidri. That case was dismissed on 25th 
March 1912 for default. The appellant 
then brought the present suit in the Civil 
Court to obtain a declaration that thelease 
was invalid and ought to be set aside. 
Musammat Haidri contested the suit and 
pleaded that it was not cognizable by the 
Civil Court. Both the Courts below, follow- 
ing the law as laid down in Ram Singh 
v. Gerraj Singh (1), held that the suit did 
not lie in the Civil Court and dismissed 
the claim. 

In appeal before meit is contended that 
the Court below had jurisdiction and in 
any case should have exercised the powers 
conferred upon it by section 197 of Local 


Act If of 1901, In the course of the 
argument it was further contended that 
the case just cited by me can be dis- 


tinguished and that in any event it is opposed 
to what was laid down in the case of 
Kanhi Ram v. Durga Prasad (5) and also 
in the case of Gomti Kunwar v. Qudri (2). 
The principle laid down in Ram Singh v. 
Girraj Singh (1) has my fullest sympathy. 
As I understand Local Act IT of 1801, 
the intention of that Act as well as of the 
previous Acts before it was that when a 
Rent Court could try the issue which lay 
between the parties, then the Rent Court 
and Rent Court alone had jurisdiction, I 
understand this to be the principle which 
governed the Judges in Ram Singh v. 
Girraj Singh (1). At any rate I have the 
autbority of that case for my decision in 
the present case and, as I said, the principle 
has my fullest sympathy. I dismiss 
the appeal with costs, including fees in 
this Court on the higher scale. 
- Appeal dismissel, 
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PATNA HIGH COURT. 

Seconp Civis Appear No. 1522 or 1913. 
October 31, 1916. 
Present:—Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 
HARMANOGE NARAIN SINGH— 
Praintire—A PPELLANT 
versus 
GANOUR SINGH AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Bengal Tenancy Act (VIL B. C. of 1885), ss. 19, 20— 
Occupancy rights, acquisition of— Hindu Law— Widows 
estate— Acquisition of occupancy rights during lifetime 
of widow-—Eviction by reversioners, validity of. 

Occupancy rights are not the creation of a zemindar 
or of the manager or of the tomporary holder of an 
estate; any person cultivating lands in an estate 
acquires in time occupancy rights therein and the 
temporary holder can do nothing to prevent the 
acquisition of those rights save by evicting the ocou- 
pancy ryot by legal process. Any person holding 
in good faith as a cultivating ryot. land under a tem- 
porary manager, proprietor or even lease-holder 
would acquire occupancy rights therein after twelve 
years’ cultivation, 

Hence occupancy rights acquired during the time 
when an estate was in the hands of a Hindu widow 
rly be questioned by the reversioners after her 
death. 


Second “appeal from the decision of the 
Subordinate Judge, Mozufferpore, dated the 
17th February 1913, affirming that of the 
ea Mcazufferpore, dated the 5th August 

912. 


Dr. D. N. Mitter (with him Mr. Backun'ha 
Nath Mitter), for the Appellant. 

_ Mr. Ganesh Dutt Singh (with him Mr. 
Baidya Nath Narain Sinha), for the Respond- 
ents. 

JOUDGMENT.—JIn this case the appellant is 
reversioner to an estate which was in the 
hands of a Hindu widow from the year 1876 
up to the year 1904. Daring that period 
certain connections of hers obtained a settle- 
ment of the parcel of land now in dispute 
as cultivating ryots and have been recorded 
as holding occupancy rights therein. The 
appellant seeks to evict them, firstly, on the 
ground thatthe land in suit was zerait land 
of the estate and that, therefore, the resp nd- 
ents cold not legally asquire occupancy 
rights therein; and secondly, that the widow 
had no authority to create occupancy rights 
in these- lands. - 

With regard to the second argument 
occupancy rights are nota creation of th 
zemindar or of bẹ manager or of the 
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temporary holder of the estate, any person 
cultivating lands in an estate acquires in 
time ocenpaney rights therein And the 
temporary holder can do nothing to prevent 
the acquisition of those rights save by 
evicting the occupancy rpot by legal pro- 
cesses. Itis certain that any person bold- 
ing in good faithas a cultivating syot land 
under a temporary manager, proprietor or 
even lease-holder would acquire oceupaucy 
rights therein after twelve years’ cultiva- 
tion. 

With regard to the first point raised that 
the lands are zerait land, it bas been found 
as a fact that they are not gerart lands, and 
we cannot go behind that finding unless it is 
shown that the appellants did not havea 
fair trial on this issue. It is suggested that 
they might have proved their case by means 
of a Jocal enquiry, but we note thas there was 
no application made fora local enguiry until 
after the evidence in the case had been 


completed. 


The appeal is dismissed with costs. 
Appeal dismissed. 


BOMBAY HIGH COURT. 

Seconp Civiu AppeaL No. 151 or 1915. 
Mareh 15, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton, 
GANGARAM GANPATI BHOPALE— 
DEFENDANT — APPELLANT 


versus 
LAXMAN GANOBA SHET— 
PLAINTIFF— RESPONDENT. 

Transfer of Property Act, (IV of 1882), s. 55—Sule 
—Part-payment of purchase-money— Transfer of 
possession— Subsequent purchaser by registered deed, 
right of. x 

Defendant contracted to purchase certain property 
from N., paid half of the purchase-money and was put 
in possession of the property and the other half of the 
purchase-money was agreed to be paid after the sale- 
deed was passed. N. subsequently sold the property 
by a registered deed to plaintiff, who purchased it 
with notice of the contract with defendant. On a 
suit by plaintiff for possession: 

Held, that plaintiff conid not profit by his convey- 
ance and that his suit was not maintainable. p- 
361, col. 2.] 

Held, also, that plaintiff could only stand in the 
shoes of N. and receive the balance of the purchase- 
money due, on payment of which he would have to 
convey. the property to the defendant, [p. 361, col, 2.] 
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Quere:—Whether a defendant who contracts to 
purchase a certain property and pays a portion 
of the murchase-money has no defence against a suit 
by his vendor for possession? [p. 361, col. 2.] 


Lalchand Motiram v. Lakshman Sahadu, 28 B. 466; 
6 Bom. L. R. 50, Kurri Veerareddi v. Kurri 
Bapiredai, 29 M. 336; 1 M. L. T. 153; 16 M. L. J. 395, 
doubted. 

Second appeal from the decision of the 
first class Subordinate Judge, Nasik, in 
Appeal No, 228 of 1913, confirming the 
decree passed by thesecoud class Subordinate 
Judge, Malegaon, in Civil Suit No. 215 of 
1912. 


Mr. K. H. Kelkar, for the Appellant. 
Mr, W. B. Pradhan, for the Respondent. 


JUDGMENT.—The plaintiff sued for a 
declaration that a certain immoveable pro- 
perty belonged to him and for a decree that 
possession of the same should be delivered 
to him by the defendant. He bases his 
title upon a purchase of the properties in 
question from Narayen Ganpati on the th 
of December 1911. It has been held by 
the lower Appellate Court that prior to this 
date the plaintiff had notice of the execution 
of a contract for the sale of the same 
property by Narayen to the defendant. 
The defendant contends that he has paid to 
Narayen portion of the purchase-money 
agreed upon and that the balance was to 
be paid after the sale-deed was passed. It 
is found by the lower Appellate Court that 
nearly half of the purchase-money was in 
fact received by Narayen from the defendant 
under the contract of sale. 


The question is whether the defendant has 
a good defence toa suit by a purchaser 
from Narayen who cau rely upon a register- 
ed sale-deed and whether he can, notwith- 
standing the sale-deed, retain possession 
of the property on the ground that the 
plaintiff purchased with notice of the defend- 
ant’s contract. 


The defendant’s right to enforce the benefit 
_of the obligation of his intended vendor 
against the purchaser with notice is expressly 
affirmed by sestion 40 of the Transfer of 
Property Act, as explained by the illusira- 
tion. The plaintiff is, moreover, according 
to the Specific Relief Act, section 3, a trustee 
for the defendant of the land purchased by 
him: see illustration (g). S-ction 91 of the 
Indian Trusts Act affirms the same rule as 
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the Specific Relief Act. The Legislature has 
herein adopted the law applied in the cases 
of Daniels v. Davison (1) and Potter v. Sanders 
(2). It is not contended that in the defend- 
ant’s contract any date is fixed for perform- 
ance nor is there any evidence that before 
he learnt of the plaintiff’s purchase, the de- 
fendant had any notice that the vendor would 
refuse performance. Therefore at the date 
of the plaintiff’s suit, namely, the 16th of 
April 1912, a suit by the defendant against 
his vendor for specific performance would 
have been within time and if the plaintiff 
was at the date of suit in the position ofa 
trustee for the defendant, the latter is clearly 
entitled to enforce that position up to the 
end of the litigation. It must not be taken 
from the above remarks that the defendant 
would be in a worse position in relation to 
the plaintiff if at the date of suit his right to 
sue his vendor for specific performance had 
been barred, since he is a defendant now 
relying upon his possession. In this connec- 
tion reference may be made to Orr v. Sundra 
Pandia (3); Krishna Menon v. Kesavan (4) and 
Rangnath Sakharam v. Govind Narasinv (5), 


The result is that the plaintiff cannot 
profit by his conveyance except to stand in 
the shoes of his vendor and receive the 
balance of the purchase-money due, on pay- 
ment of which he would have to convey to the 
defendant. This, however, is not the relief 
which he seeks, and the result is that bis suit 
for possession must fail. 


This decision may appear to be inconsistent 
with the result arrived atin Lalchand Motiram 
v. Lakshman Sahadu (6) and in Kurri Veera- 
reddi v. Kurri Bapireddi (7), from which, if 
rightly decided, it would appear that the de- 
fendant would have no defence against a suit 
by his vendor for possession, althongh by 
reason of the statutory provisions above 
referred to, he has a complete defence against 
his vendor’s assignee, notwithstanding that 


(1) (1809) 16 Ves, 249; 10 R. R.17 ; 33 BE. R. 978. 
(2) (1846 6 Hare l; 67 E R.1087;"7 R R.1. 

(3) 17 M 255; 6 Ind Dec. (x. s.) 176. 

(4 2U M. 305; 7 Ind. Dec iN. 8.) 216 

(5) 28 B 63“; 6 Bom. L R. 592. 

\5) 28 B. 466; 6 Bom. L R. 510. 

(7) 29 M. 336; 1 M. L. T. 153; 16 M. b. J. 895. 
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the latter has no greater knowledge than the 
vendor possessed. 

It may be necessary hereafter, when a 
suitable occasion arises, to consider in a 
Full Beneb, whether the Transfer of Pro- 
perty Act necessarily involves such in- 
consistent positions. The facts of the 
present case do not raise the question decided 
in Lalchand Motiram v. Lakshaman Sahadu 
(6). When the question does arise for 
consideration, the observations of the 
Privy Council in Immadipatiam Thiru- 
gnana Kondama Naik v. Periya Dorasami 
(8) and the words “of itself” in the last 
clause of section 54 of the Transfer of 
Property Act, to which attention was called 
by Sir Lawrence Jenkins in Karala Nanubhat 
v. Mansukhram (9), will doubtless be consider- 


ed. 
Š Appeal accepted. 
(8) 24 M. 377 at p. 384; 28 I, A.46;5 C. W. N. 
217; 7 Sar. P. C. J. 811. 
(9) 24 B. 400 at p. 402; 2 Bom. L. R. 220; 12 Ind. 
Dec. (xN. s.) 799, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DecreE No. 159 
or 1915. 

June 15, 1916. 

Present:—Mr. Justice Fletcher and 
Mr, Justice Teuron. 

AKSHOY CHANDRA MAJHI AND OTHERS 
— Derenpants— APPELLANTS 
versus 
MANMATHA NATH CHATTHRJEE— 
PLAINTIFE— RESPONDENT. 

Registration Act (XVI of 1908), s. 35 (3)—‘Assign’, 
whether donee of gift is—Buxecution, admission of, by 
donee after donor's death——Registration. 

A donee under a gift decd isac ‘assign’ of the 
executant within the meaning of section 35 TEJ) of the 
Registration Act, 

Section 85 of the Act authorises the registration 
of a deed of gift, after the death of its executant, 
if the donee appears before the Registering Officer 
and admits the execution. 

Appeal against the deciee of the Sub- 
ordinate Judge, second Court, Burdwan, dated 
the 13th November 1914, reversing that of 
the Munsif, second Court, Katwa, dated the 


4th September 1913. 

Babus Satish Chandra Mookerjee and Khetra 
Gopal Bunerjee, for the Appellants. 

Babus Surendra Kumar Bose and Sarat 
Kumar Pal, for the Respondents, 
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JUDGMENT. 

Fuetcurr, J.—Thisis an appeal from the 
decision of the learned Subordinate Judge 
of the second Court of Burdwan, dated tha 
13th November 1914, reversing the decision 
of the Munsif of the second Court at Katwa. 
The suit brought before the learned Munsif 
was one for recovery of possession of certain 
lands, to which the plaintiff founded his 
title on a deed of gift execnted by a lady. ` 
The lower Appellate Court has fonnd that 
the deed of gift was executed. The only 
question that was raised before that Court 
and which has also been pressed before 
us in this appeal is as to the registration 
of that deed. Under the provisions of the 
Transfer of Property Act, a gift of an 
immoveable property can only be made by 
a deed of transfer duly registered. The lady 
died a few hours after executing the deed 
of gift. The document was, however, 
registered within the four months required 
by the Indian, Registration Act and the only 
question is, “was the plaintiff an assign 
of the deceased lady within the meaning of 
tke third clause of section 35 of the Indian 
Registration Act, which authorises the regis- 
tration of a document where the executant is 
dead and his representative or assign appears 
before the Registering Officer and admits the 
execution ?” The plaintiff was vested with 
the interest that the deceased lady had in 
the property comprised in the deed of gift; 
and ordinarily, he would be an assignof the 
lady. No reason has been shown. why the 
word “assign ” should not be given its ordi- 
vary signitication, and it is quite possible 
thatthe Legislature inserted the word “assign” 
in the third clause of section 35 to provide fcr 
the case where the representative would nct 
appear and unless the transferee was autho- 
rized to appear and admit the execution, the 
deed could not be registered, I think the 
conclusion arrived at by the learned Sab- 
ordinate Judge of the lower Appellate Court 
is correct. The present appeal, therefore, 
fails and must be dismissed with costs. 

Teunon, J.—I agree. 


Appeal dismissed, 
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DUNDAPPA MALLAPPA SIGANDHI V. SECRETARY OF STATE. 


. BOMBAY HIGH COURT. 
Fuest Civiu Appzan No. 136 of 1913. 
February 23, 1916. 
Present:—Mr. Justice Batchelor and 
: Mr. Justice Shah. 
. DUNDAPPA MALLAPPA SIGANDHI 
> AND OTHERS—P Ain tirrs—APPELLANTS 
2 VETSUS 
- SECRETARY or STATE ror INDIA 
AND OTHERS—-DeFENcANTS— RESPONDENTS. 


Bombay District Police Act (Bom. Act IV of 1890), © 


eg. 42, £4, 18, scope of—Publicstreet—Vyasantol of pro- 
cession, prohibitian of, for all time and throughout a dis- 
tricl-—Government Resolution, if ultra vires—Public, 
right of, to use public roads. 

.. The Government of Bombay Resolution dated the 
6th of May 1911 prohibiting Vyasantol processions 
in the District of Belgaum for all time is illegal and 
ultra vires and is not covered either by section 42 or 
by section 44 of the Bombay District Police Act. [p. 
364, col. 2; p. 866, cols. 1 & 2.] 

Section 42 of the Bombay District Police Act 
expressly limits the powers of prohibition conferred 
upon the Magistrate both in time and in place, the 
limitation of place being toa particular town or 
village or the vicinity thereof. Section 44 (1) of the 
District Police Act deals not with the prohibition of 
religious ceremonials, but with the maintaining of 
public order at religious ceremonials which are not 
prohibited. [p 364, col. 2; p. 366, col. 1.] 

Section 18 (2) of the District Police Act does not 
confer any unlimited power on the Government to 
prohibit processions. [p. 366, col. 1.] 

All members of the public havea right to use the 
public streets in a lawful manner, and it lies on them 
who would restrain them to show some law or custom 
raii the privilege, [p. 364, col. 1; p. 364, col. 
1. 

-. ‘Therefore, the Lingayats of the District of Belgaum 
have a right to exhibit Vyasantol, their religious 
symbol, in procession in any public street, subject to 
the lawful orders that may be passed under any pro- 
visions of law such as section 144 of the Code of 
Criminal Procedure or sections 4% and 44 of the 
ang District Police Act. [p. 365, col. J; p. 866, 
col. l. 

_ Sadagopachariar v. Rama Rao, 26 M. 376; Baslin- 

gappa v. Dharmappa, | Ind. Cas, 663; 12 Bom. L. 
R. 586; 34 B. 571, referred to. 

-First appeal from the decision of the 
District Judge, Belgaum, in Suit No. 14 
of 1913. 

“Mr. Strangman (with him Mr. 

‘Bakhale), for the Appellants. 

Mr. Jardine, Adyocate- General (with him 
Mr. S. S. Patkar, Government Pleader), for 
Respondent No. 1. 

Mr. Bahadurje (with him Messrs. G. K. 
Parekh and K. H. Kelkar), for Respondents 
Nos. 2 to 6. 


&. R. 


JUDGMENT. 
v BATOHELOR, J-—This appeal is brought by 


the plaintiffs in the suit. They sued as 
representatives of the Ingayat community 
of the town of Athni, and the object of their 
suit was to obtain a declaration of their right 
to exhibit in public their religious emblem 
known as the Vyasantol, 

The learned District Judge has decided 
against them because he has upheld the 
validity of a certain contested order of 
Government, wiz, Government Resolution, 
Judicial Department, No. 2568 of the 6th 
May 1911.“ Upon that point only the 





*RESOLUTION, 


The Lingayats of Athni in the Belgaum District 
pray for permission, under section 44 (1) of the 
District Police Act (Bombay Act IV of 1890), to parade 
the Pyasantol procession through certain streets of 
the town of Athni on the occasion of the visit of their 
High Priest, the Swami of Chitaldurg. The procession 
is mtended to do honour to him and to show the respect 
and reverence with which his followers regard him. 


2. The main points requiring consideration under 
section 44 (1) of the District Police Act (Bombay 
Act IV of 1890) are:— ; 

(a) whether any dispute or contention exists which 
is likely to lead to a grave disturbance of the peace; 
and 

(b) what order would be proper having regard to 
the apparent legal rights and the ostablished practice 
of the parties. 

3. Asto a) there can be no donbt, on the evidence 
produced and from the past history of nearly a 
century, that a dispute has always existed and does 
now exist about the rigat to parade the Vyasantol 
procession, both in Belgaum and in other districts. 
Similarly the samo evidence shows that disturbances 
of the peace have in tho past been caused by this 
procession, which has been described as “an obnoxions 
ceremony” and “an unbecoming procession.” The 
element of disturbance is in the symbol of the great 
Vyasa’s hands represented as cut off, and paraded in 
that manner. Though the Vaishnative Brahmans are 
the. class who consider themselves most directly 
aggrieved, there is no doubt that Vyasa has been held 
in the highest respect and is considered to be a god 
by those Brahmans who are followers of Shiva, and 
by the non-Lingayat Hindus generally, Those last, 
though they may not voluntarily and actively lead 
any opposition, would certainly sympathise with an 
agitation against the processions. The Governor.in-. 
Council is, therefore, convinced that the dispute that 
exists is such as to raise a reasonable apprehen - 
sion of a grave disturbance of the peace. 
The fact that the District Magistrate, Belgaum 
ordered a special party of Police to attend at Athni 
shows that in his opinion the occurrence of a riot was 
not improbable. 


4. Asregards (b) the Governor-in-Council is of 
opinion that there can be no legal right to parade 
through the streets with this symbol. He agrees 
with the Commissioner, S. D., that the Vyasantol is 
not a necessary part of religious worship, The 
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plaintiffs failed in the Trial Court, and that 
point only is the subject for our decision in 
this appeal. 


Now the proposition with which we start, 
in a consideration of this subject, is the well- 
known principle that all members of the 
public and every sect have a right to use the 
streets in a lawful manner, and it lies on those 
who would restrain them in its exercise to 
show some law or custom having the force of 
law depriving them of the privilege: see 
Sadagopachariar v. Rama Rao (1), which was 
fullowed by a Bench of this Court in Baslin- 
gappa v. Dharmappa (2). 


These general or common law rights may 
be restricted by Statute: in this instance by 
the Bombay District Police Act. But the 
restrictions imposed must, it is manifest, be 
justified by the Act The question, therefore, 
is whether the Government Resolution, which 
1 have quoted, is justified under the District 
Polica Act. For, it is admitted by the learn- 
ed Advocate-Genera]l that the Resolution ‘is 
not to be saved by reference to section 144 of 
the Criminal Procedure Code read with section 
38 of the District Police Act. The learned 
District Judge, commenting upon the terms 
of the Resolution, observes that the order is 
not drafted with legal precision and does not 
suggest that legal advice was taken. The 
want of precision to which the Judge here 
alluded adds some difficulty toourtask, But 
the question is, whether, without pressing 
technicalities, the substantial requirements of 
the District Police Act have been complied 
with. In my opinion, the answer is in the 
negative. The authority issuing the order 
ascribes it to section 44, sub-section 1. That 


(1) 26 M. 376. 
(2) 7 Ind. Cas. 663; 12 Bom. L. R. 586; 34 B. 571. 


Pa E KNA Sa 
objection of the Brahmans and others is not to the 
procession itself, but to the parading of the Vyasuntol. 
On the question of the establi-hed practice, which 
atter all isthe most important one, it is admitted 
not only that there have been no processions of the 
kind in the Belgaum District within the memory of 
the present generation bat that it has been prohibited 
whenever the Lingayats attempted to revive it. 

5, The Governor-in-Council for these reasons is 
pleased to direot that permission should not in 
future be given to hold Vyasantol processions jn the 
Belgaum District. 


_ District, and the 


ascription, however, is, I think [ may say, obvi- 
ously a mistake. For whereas the Revolution 
under notice purports to probibit this Vyasantol 
procession, section 44 (1) deals not with the 
prohibition of religious ceremonials, but with 
the maintaining of public order at religious 
ceremonials which are not prohibited. That 
notwithstanding, the Resolution may,of course, 
still be valid if it can be attributed to powers 
vested in the Government by any other sec- 
tions of the Act, and the only section to which 
recourse has been had for this purpose is 
seciion 42. That section also, in my opinion, 
fails to serve the turn of the respondents, 
For, in the first place, the authority empower- 
ed under section 42 is not the Govern- 
ment, but the local Magistrate of the 
words ‘whenever and 
for such time asit shall appear necessary’ 
appear to me in the context to mean ‘appear 
necessary to that Magistrate.’ It was suggest- 
ed that the powers thus vested in the 
District Magistrate might be capable.of legal 
exercise by the Government by reason of the 
provisions of section 60 read with section 13, 
sub-section 2,of the Act. It is notat present 
necessary to pronounce upon this argument, 
and I will only say that [ am doubtful 
whether it should be conceded. Assuming, 
however, that the argument is sound, it goes 
no further than this that the present orders, 
though issued by Government, have the same 
validity as if they had been issued by the 
District Magistrate. The question, therefore, 
is whether these orders, if issued by the 
District Magistrate, would be lawful orders 
under section 42. I think they would not. 
For section 42 enables the Magistrate to 
issue these orders only whenever and for 
such time as it shall appear necessary and 
the orders`are to operate only in such 
town cr village or the vicinity thereof as 
may be directed; in other words, the 
powers of prohibition conferred upon the 
Magistrate are by the Statute expressly 
limited both in time and in place, the 
limitation of place being to a particular 
town or village or the vicinity thereof, 
This particular order, as I understand it, 
is to operate for all time, and instead of 
being limited to any town or village or 
the vicinity thereof is to prevail throughont 
the whole of the Belgaum District. 


On these grounds, therefore, I think thah 
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' the Resolution in question is bayond the 
powers*conferred by the Act. 

The learned Advocate-General, as a last 
effort to sustam the Resolution, suggested 
that it might be upheld if it were regarded 
as being nugatory. Iam unable, however, 
to read it in. that sense. From what I 
have already said, it is manifest that we 
must attend not so much to the words as 
to the plain meaning of this Resolution, 
and of the meaning of it I have not been 
able to entertain any doubt. As I read 
the Resolution, its meaning and effect is, 
and was intended to be, the prohibition 
of the Vyasantol procession throughout the 
Belgaum District for all time. 

Tor the reasons which I have given I 
am of opinion that no such orders could 
lawfully be issued under the Bombay District 
Police Act Therefore, the point upon which 
the judgment of the Court below has 
gone against the appellants must now be 
decided in their favour; the decree of the 
District Judge must be reversed and the 
suit must be remanded to his Court to be 
heard and decided on the other issues. 

Costs to be costs in the suit. 

Saan, J.—This appeal arises out of a 
suit brought by the Lingayat plaintiffs in 
the District Court of Belgaum for a 
declaration that the Lingayats havea right 
to exhibit Vyasantol, their religious symbol, 
in procession on religious and cther 
occasions, and that ths Government Re olu- 
tion No. 2658 (Juticial Department) of 
the 6th May 1911 is illegal and ultra vires 
in so far as it forbids the exhibition of 
the symbol entirely for all time and 
throughout the District. Among other 
things, it was urged by way of defence 
that the validity of the Government Resolu- 
tion could not be questioned in a Oivil 
Court, The material issues were decided .by 
the lower Court against the plaintiffs, 
principally on the ground that the Govern- 
ment Resolution was within the powers 
conferred by the District Police Act (Bum. 
Act IV of 1§99) on the Government, and 
that its validity could not be questioned 
in a Civil Court except so far as section 
81 of the Act permitted it. The result 
was that the plaintiffs’ suit was dismissed 
with costs. 

In this appeal against the decree of the 


District Court, the only point argued is 
whether the Governmant Resolution of the 
6th May 1911 is illegal and ultra vires. 

At the outset it will ba convenient to 
deal with the point, which has been raised 
by the learned Advocate-General, that 
the Resolution does not prohibit anythiag 
and is merely a direction to the District 
Magistrate that permission should not be 
given in future to hold Vyusantol pro- 
cessions in the Belgaum District. Taking 
the Resolution as a whols, I have no doubt 
that it was intended to prohibit, and has 
clearly the effect of prohibiting, Vyasantol 
processions in the District of Belgaum with- 
out any limitation as to time, so far as 
the Government are concerned. The Resolu- 
tion cannot, therefore, be treated as mere- 
ly nugatory as suggested by the Advocate- 
General, 

As regards the validity of the Resolu- 
tion, if is conceded, and, in my opinion, 
rightly conceded, by the Advocate. General 
that section 38 of the District Police Act 
has no application to the present case. 
No reliance was placed on bghalf of the 
defendants on section 81 of the Act in the 
course of the argument; and it is clear 
that the section can have no application, 
unless the order contained in the Resolu- 
tion is made by the Government under 
an authority conferred by the Act. 

The question, therefore, arises, whether 
the order in dispute can be referred to any 
authority conferred by the District Police 
Act on the Government. It is argued that 
the requisite authority is conferred by sec- 
tion b0 read with section 13, clause 2, 
Under section 50 orders made by the Magis- 
trate of the Districh under Chapter IV are 
subject to the provisions of section 13 (2); 
and section 138, clause (2), provides that 
in exercising authority under the preceding 
sub-section the Magistrate of the District shall 
be governed by such orders as Government 
may from time to time make in this behalf, 
Assuming, without desiding, that the Govern- 
ment have the power under section 13 (2) 
of making such discretionary orders, as the 
District Magistrate is empowered to make 
under sections 42 and 44,s0as to make them 
binding on the District Magistrate under 
section 50, it is clear that the orders 
to be made must be justified under seations 
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42 and 44. If they transgress the pro- 
visions of sections 42 and 44, they would be 
ulira vires to that extent. Section 13, clause 
(2), does uot confer auy unlimited power 
on the Government to prohibit processions, 
Having regard to the decisions in Bas- 
lingappa v. Dharmeappa (2) and Sadagopa- 
charter v. Rama Rao (1), it is clear that the 
plaintiffs have a right to use the public 
streets in a lawful manner and it lies on 
those who would restrain them to show 
some law or custom abrogating the privilege, 
“and that subject to the lawful orders 
that may be passed under any provisions 
of law such as section 144 of the Code of 
Criminal Procedure or sections 42 and 44 
of the District Police Act, they would be 
entitled to hold the Vyasantcl processions in 
any public street. AsI have already point- 
„ed ont, the Government by their Resolution 
prohibit the Vyasuntol processions in the 
whole District of Belgaum, without any 
limit as to time. The prohibition, that 
section 42 of the District Police Act con- 
templates, is limited as to time and space. 
It provides that the Magistrate of the Dis- 
trict may, whenever and for such time as 
it shall appear, necessary, prohibit in a 
town or village or the vicinity 
thereof the exhibition of symbols, which, 
in the opinion of the Magistrate, may pro- 
bably inflame religions animosity between 
different classes. The order of the Govern- 
ment is not confined to any town or village 
but extends to the whole District, and it 
is sot limited in any manner as to time. 
I feel clear that itis outside the ambit of 
section 42, Under section 44, it is still 
more difficult to justify the order of the 
Government. Under that section, when it 
appears to the District Magistrate that a 
dispute exists which is likely to lead to grave 
distirbance of the peace, he can give such 
orders, with reference to any religious 
exhibition or procession, as to the condact 
of the persons concerned towards each other 
and towards the public as he shall deem 
necessary and reasonable under the circum- 
stances. Such orders apparently are to have 
operation in a particular town or place. The 
present order of the Government does not 
appear to me to fall within the scope of 
section 44, as ib involves an unqualified 
prohibition of the Vyasantol processions in 


the whole District, and pays no reggrd to. i 


the apparent legal rights of the persons * 
interested. Farther, under section 44 (2), 


any order made under section 44°(1) is. 
subject to a decree of a competent Court 
and is liable to be recalled or altered’ if 


it is inconsistent with a decree that may be 
passed in a suit, filed by an interested 


person, as to the rights and duties of the 


persons affected by the order. This sub- 
section would save the present suit even 


if the order of the Government were within‘ 


the scope of section 44 (1), because no order 
made under the first paragraph is to be 


inconsistent with the legal rights of the’ 


parties as determined by a Court of com- 
petent jurisdiction. But, in my opinion, the 
order of the Government is clearly outside 
the scope of sections 42 and #44; and it is 
not possible to treat it as having been made, 
under an authority conferred by the Ast. 

I am unable to agree with the learned 
District Judge in his opinion that 
within the competence of Government in the 
exercise of their power of contral to give 


a general direction to the District Magis- 


trate.’ No authority has been cited in 
support of this view; and on the proper 
construction of the sections of the Act, I 
cannot’ hold that the Act confers 


hibiting religious processions in the whole 
of any District. On these grounds I am 


of opinion that the Government Resolution. 


is illegal and wiéra vires in so far as it pro- 
hibits the Vyasantol processions in the whole 
District without any limit as to time, and 
that it is no bar to the Plaintiffs’ suit. 
I, therefore, concur in the order proposed: 
by my learned brother. , 
Appeal allowed ; Suit remanded. 


bbais os 
it js, 


upon 
the Government an unlimited power of pro’ 
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» PATNA HIGH COURT. 
First Civiz Appgats Nos. 49 AND 159 
or 1913, 
November 13, 1916. 
Fresent:—Mr. Justice Mullick and 
Mr. Justice Atkinson. 
| Musammat DILTOR KOER— PLAINTIEE— 
APPELLANT 
_HARKHOO SINGH- Derenpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. THI, r. 
6 (1)—Set-off, legal and equitable—Landlord and tenant 
—Rent, suit for—Liability to defendant on accounts— 
‘Ascertained sum’, meaning of —Set-off, right to, in claims 
arising in respect of same matter—Trust—Voluniary 
management of property— Constructive trustee—Liability 
of manager to account, 

Ihe expression ‘ascertained sum’ in Order VIII, 
rule 6 (1), Civil Procedure Code, means an amount 
which is beyond challenge and beyond dispute, 
concluded and conclusive. [p. 869, col. 1.] 

A set-off can be claimed on the basis of a 
ag relation between the parties. |p, 369, 
col, 1. 


In the absence of such a contract, there is a 
right to an equitable set-off when the set-off arises 
out of the same transaction out of which the claim 
springs. If itis found that the set-off is foreign to 
the original claim, the set-off will not be allowed. 
(p. £69, cols. 1 & 2.] 


In a claim for rent due by a tenant under a lease, 
it is not open tothe latter to plead a set-off of 
amounts due to him by the plaintiff on accounts in 
respect of payments made on the plaintiff’s behalf 
in respect of other properties which are not the 
subject-matter of the suit. The dofondant can, 
however, claim a set-off in respect of payments 
made on the plaintiff’s behalf gua the property which 
he holds under him. [p. 368, col. 2.} 


A volunteer acting in the management of another’s 
property, without remuneration, becomes clothed with 
the character, position and capacity of a trustee and 
is deemed in law a constructive trustee, and, as such, 
is undoubtedly liable and bound to account for the 
management of the property committed to him. 
Voluntary service is the foundation underlying all 
trusteeship and the law precludes a trustee from 
making a profit or acquiring a benefit from his office 
as trustee. The fact of the payment of a salary 
affords no test in ‘determining the liability to 
account, [p. 870, col. 2; p. 371, col. 1.] 


decision of the 8rd, 
Patna, dated the 30th 


Appeal from the 
Subordinate Judge, 
September 1912. 


Dr, D. N. Mitter (with him Messrs. 
Purnendu Narain Sinha, Ram Prasad and 
Baikunth Nath Mitter), for the Appellant. 


Dr. Sarat Chandra Bysack (with him Messrs. 
Hai Bhusan Mukherji and Rai Guru Saran 
Prosad), for the Respondent. 
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Atkinson, J.—A gentleman called Tundun 
Singh died prior to the 19th of April 1891, 
leaving a widow and three daughters him 
surviving. The plaintiff is the second 
daughter, the third daughter Muntor Koer 
is dead, having died in December 1906, and 
the eldest daughter is also dead and is 
represented by her son. Upon the death of 
Tundun Singh, a family arrangement was 
arrived at and embodied in a written 
agreement dated the 19th April 1891, where- 
by all the property of Turdun Singh, save 
four denominations, was equally divided 
amongst his thres daughters, each of whom 
took a share to the extent of 5 annas 4 
pies. The plaintiff Diltor on the 5th April 
1892 leased herone-third share of that. 
property to the defendant Harkhoo Singh, 
The plaintiff's one-third share represented 
61 villages in all, and the rent reserved 
by the lease was Rs. 3,975 per annum 
payable in various proportions on the dates 
specified inthe deed itself. There is no 
dispute as to the validity ofthe deed. The 
defendant entered into possession of the 
lands and continued to hold the lands under 
the lease for the term of seven years; and 
he remainedon in possession after the 
expiration of the lease and is in possession 
still of the lands, and the rent that is 
sought to be recovered is the rent for the 
years 1315 and 1316 Fasli. ‘The defendant 
also admits that he is liable, since the 
period when the lease expired, to hold the 
lands subject to all the provisions and terms 
embodied in the lease itself. Accordingly 
the plaintiff in action No. 49 of 1913 seeks 
to recover Rs. 6,114-11-0 for arrears of rent 
due for the years that I have already 
mentioned, and that sum of Rs. 6,114-11-0 ig 
arrived at after the plaintiff has given the 
defendant credit for payment of Government 
revenue. Primarily, the plaintiff would be. 
bound to pay all the charges affecting the 
property, namely Government revenue, road 
cess, and whatever superior rents might be 
payable in respect of the same, and, in so 
far as the defendant has paid Government 
reyenue and road cess, or has paid any 
superior rents so far as they affect the 
thika properties, of course, as against the 
rent due, he must be entitled to get credit 
for such payments, because the obligation 
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to make all such payments is not upon 
him but upon the plaintiff, who is the 
proprietor or owner of this property. It 
seems a very simple mutter, and one 
would have thought that it was a mviter 


easily disposed of within a reasonable 
limit of time. However, it has taken 
over six years for a simple claim for 


rent payable under a lease to be disposed 
of in the subordinate Courts. 
` The defendant’s defence to this action 
for rent is one of a very extraordinary 
character, unless indeed the defendant is 
clothed with the authority and occupies 
the position which the plaintiff alleges he 
does in the corresponding Suit No. 1.9, 
namely that of an agent, manager or 
trustee. The defendant’s defence to the 
action shortly stated is:— I was your lessee 
of the leased lands, but f consented to 
pay in respect of your other properties 
(which 1 will refer to in a moment) all 
the charges that might affect them, and 
that whatever payments I made in respect 
of those properties I was to be entitled 
to set off by way of payment as against 
the rent payable by me to you under the 
lease.” ` 

It appears that in the year 1391 the 
plaintiff purchased a 5annas share in 
three villages, Dibra, Shahpur and Fatehpur, 
and also that upon the death of her 
sister Muntor, childless, she inherited the 
38-annas share which that lady also 
bought‘in these same villages, as well as 
her one-third share in the family property 
settled by the agreement of the 19th April 
1831. These properties have been referred 
to in the course of the argument as the 
non-thika properties. The defendant’s case 
or defence is, that he was to make all 
payments which could bs properly claimed 
against the plaintiff in respect of these 
non-thtka lands, whether by way of wages 
for servants, or Government cess or road 
cess or superior interests, and he avers in 
the claim that he was to pay them, and 
the payments which he mada he was to 
be entitled to set off as against the rent 
payable under the lease of 1892. The 
plaintiff denies that contention altogether, 
and says that the payments the defendant 
may have made form the subject-matter 
of a different transaction; that the defend- 
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ant was to pay »her rent under his 
contract and that whatever claim hé had 
for acting as her manager was to be 
settled in a different proceeding and ona 
different basis entirely. Dr. Bysack in a 
very strenuous argument has suggested that 
really the only question for the determina- 
tion of the rent suit is, whether or not 
the contract that was made between the 
plaintiff and defendant was the one which 
is pleaded in paragraphs 3 and 4 of the 
wriiten statement, or is the simple con- 
tract alleged by the plaintiff. Io fact he 
says that the real thing is this, that the 
disbursements to be made by the defend- 
ant in respect of the non-thika properties 
were to be made by way of a settlement 
of the rent due under the lease. Well, 
we do not at all hold with that view. 
We think that there was nosuch contract 
made between the parties as is alleged in 
the written statement and as has been 
contended fcr here. We think the case is 
one of a simple lease made between land- 
lord and terant, whereby the tenant con- 
tracts to pay rent to his landlord and that, 
if the defendant as tenant makes pay- 
ments on his landlord’s behalf qua, the 
property which he holds under him, that, 
therefore, only to that extent is the 
defendant entitled to set off as against 
the rent due what sums he has paid. I 
have indicated the nature of the items to 
be set off, but in order to emphasize it 
1 desire to draw particnlar attention to 
the fact that the claim is conversant only 
with the thika properties. Therefore, the 
first question which appears to us to require 
an answer is, what was the contract be- 
tween the parties? Was the defendant to 
pay all the expenses and outgoings of all 
the plaintif’s property and set off the same 
as against the #hika rent? or was the de- 
fendant only to pay outgoings and Govern. 
ment demands of the thika properties and 
set off the same as against the thika rent 
payable by the defendant to the plaintiff? 
We are of, opinion that ‘yes’ is the proper 
answer to be given to the second question 
and ‘no’ to the first, namely that the set- 
off as against the thika rent is only con- 
versant with payments made by the defend- 
ant in respect of the thika properties and no 
other. : 
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Then in the written statement an attempt 
is made by way of further defence to set 
off as against the rent due a very large 
sum which is claimed in very loose and 
ambiguous terms, and so far as it purports 
to be a set-off seems to be directly in 
violation of every rule of pleading. The 
defendant says) “You owe me on a 
general account items amounting to Rs. 18,000 
and odd. I will set off as against your rent so 
much; it leaves you a debtor in my hands 
of Rs. 9,145 and, therefore, I owe you no- 
thing, and your action for rent must be 
dismissed.” Ib is impossible to tell how 
the claim of set-off is made out, no de- 
tails are given, it is lacking in precision, 
and some of the items appear to have been 
arrived at in a very seratchy way. No 
one single item’ seems to: us to be verified 
or vouched, nor can it be said to be 
ascertained, ascertained in the sense that it 
is beyond challenge or dispute. Bat the 
items which are claimed to be set off are 
items not connected with the thika property 
but with general disbursements made by the 
defendant in his capacity as the plaintifi’s 
agent or trustee. We do not think that 
the various sums that are sought to be 
set_off are in themselves what are termed 
in law ‘ascertained sums’; nor are they 
within the express pravisions of section 1 1 
of the Code of Civil Procedure auffitiently 
ascertained to justify and entitle the defend- 
ant to claim a legal set-off as distinct 
from an equitable set-off. Dr. Bysack did 
not argue whether he had the right to an 
equitable set-off. He was very strenuous 
in his argument that he ought to ba en- 
titled to setoff by way of rent what he 
claims to have paid on foot of Nowratan’s 
decree. I do not see why thatclaim should 
be allowed at all. It is certainly not an 
ascertained sum in the sense that it is 
beyond dispute. He claims it as a definite 
sum; it may be, I feel sure it will be, 
hotly contested that the amount allowed 
by the Subordinate Judge is not in itself 
the amount for which he ought to get 
credit. Therefore, this item cannot be said 
to be ascertained; ascertained, as I have 
said, means beyond challenge and beyond 
dispute, concluded and conclusive. Well, 
that being so, we do not think that a 
right to an equitable set-off can exist in this 
case, because the right to equitable set-off 
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is founded upon the condition that the set-off 
must arise out of the same transaction out of 
which the claim springs. If it is found 
that the set-off is foreign to tha original 
claim, then the Courts of Eyuity prior to 
the Judicature Astin England did not allow 
the set-off. Here the set off springs not 
undar the contract ereated by the lease of 
1892, but out of a claim arising froma breach 
‘of trast. in a totally different matter under a 
totally different right, and in respgct of totally 
different property. ‘Therefore, an equitabla 
set-off is entirely out of. this case; in fact 
the whole of the defendant’s allaged claim to 
set off appears tn ma to be more in the nature 
of a counter-claim thau a s3t-off. That 
really disposes of the action for reat. [L 
shall indicate in a moment the form of 
direstion which we will give ani the case 
mnst be sent back to ascertain whit are 
the spscific items for which tha defendant 
is to have credit as against the rent due. 

The next question is, was the defend- 
ant manager, agent or trustee for the plain. 
iff in the management of what has boen 
referrad to as the non-thtka property? Dz. 
Bysack contends that he was not, that he 
was never clothed with the character of 
an agent, that he was never manager, and 
that what he did was done more or less 
as a matter of friendship or as a made of 
paying his rent, that it never imposed 
any obligation or duty upon the defendant. 
But the Judge in this case finds as a 
fact that Harkhno Singh the defendant did 
look after the plaintiff's sir property not as 
manager but as a relative. I got lost in 
my endeavour to find out what the learned 
Jedge meant by that ‘not as manager bat 
as a relative. I think, viewing the evidence 
in its entirety and having studiedit with 
the greatest possible care, not only from 
the point of view of the plaintiff but 
from that of the defendant also, and hav- 
ing gone through every single exhibit re- 
ferred to in the case, that it is obviously 
plain that Harkhoo Singh managed and con- 
trolled the plaintiff’s property. Whether 
he did so for a reward payable under an 
express contract does not satisfactorily 
appear, but what is established by the evi- 
dence of the plaintiff’s and defendant's 
witnesses is, that by his actions and conduct 
the defendant put himself in a fiduciary 
capacity towards the plaintif in reference 
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to the management of her non-éhtka pro- 
perty. He received the rent and profits of 
her property; he exercised control and do- 
minaticn in his relationship with the ten- 
ants, his order and mandate prevailed, 
and the patwarts and gomasthas in their 
diverse capacities acted in obedience to his 
direction and order. The defendant institut- 
ed rent suits on behalf of the plaintiff 
against the tenants, and generally conducted 
and controlled the course of the litigation; 
and if money was required demanded it 
for the purpose. Most significant of all, 
however, are the three revenue chalans of 
1907 and 1909, which show payments of 
revenue by the defendant of the non-thzka 
preperty as agent for the plaintiff. By 
what right, by what authority did he, the 
defendant, make these payments unless he 
had put himself in the position of manager 
of this lady’s property, thereby acting as 
‘her trustee? However one fact can never 
be lost sight of in this case, that in Fasli 
1311 the defendant rendered his account, 
having rendered antecedently five prior ac- 
counts, on the basis of his liability to ac- 
count. The account was settled and the 
parties were satisfied, and what is asked 
and prayel for by way of relief in this 
suit is an account by the defendant for 
the years 1312 to 13816 Faslis that is from 
the settlement of the last account in 1311. 
Exhibit. 16 (a), page 81, clearly, I 
think, points to an admission by the defend- 
ant of his liability to account, as also 
. Exhibit 15 (a), page 78, and Exhibit 
20 at page 85, It may besaid that these 
Exbibits refer to a period antecedent to the 
period .of account sued for in this action. 
That fact, admittedly true, is wholly im- 
material, because these dccuments are only 
relied upon to establish the genesis and 
origin and nature of the relationship 
| and its character existing between the plaint- 
iff and the defendant in their dealings with 
the /plaintif?’s property. We shall not 
attempt to take the account or investigate its 
bona fides or accuracy. All we decide in 
these two actions is the main outstanding 
feature of liability—the liability for rent 
and the liability on the defendant’s part to 
account. 

The relationship between the defendant 
and the plaintiff is somewhat mixed. He 
was a cousin and a kinsman. She was 
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a purdanashin lady living a considerable 
distance from the property in suit, and 


naturally she would look to the defend- 
ant, wbo is her kinsman and who had 
managed the property for her mother in her 
lifetime and who had managed the 
property fcr her sister, ard the 
natural thing for her to do would be to 
look to the defendant to assist her in-the 
management of her property in the way he 
did. 

_ Dr. Bysack relied very strongly upon an 
admission made by the plaintiff’s husband 
at page 125, line 12, of bis evidence that he 
used to manage his wife’s property. I think 
that an entirely erroneous import- 
ance bas been attached to that admission. I 
think tbat what the plaintiff's husband 
meant and said was, that as between the 
defendant and the plaintiff he used to 
conduct the negotiations with the défendant 
on behalf of the plaintiff but that he never 
acted in regard to the plaintiff's property as 
the defendant himself did. The learned 
Judge who tried this case seems-to have 
erred lamentably in his view of the law 
touching the defendant’s liability to account, 
having regard to the defendant’s admissions 
which are not denied, because it is sworn 
to specifically by Muneshar Lalland by the 
plaintiff's husband that the defendant 
admitted he was asked to manage the 
plaintiffs sir property. The learned Judge 
seems to have thought that to establish the 
defendant’s liability to account as manager 
it was necessary, in support of the plaintiff’s 
case, to prove or establish a contract appoint- 
ing the defendant manager ata fixed salary 
or scale of remunaration, because he seems 
to imply that ifa relative acts voluntarily 
without remuneration in the management 
of his kinsman’s property, no question of 
liability to account would arise. Of course 
if that was the view of the learned Judge 
he was hopelessly wrong. No doubt a 
manager appointed ata salary is one thing, 
but it is equally certain and different that 
a volunteer acting in the management of 
another’s property without remuneration 
becomes clothed with the character, position 
and capacity of a trustee, and is deemed 
in law a constructive trustee, and as such 
is undoubtedly liableand bound to account for 
the management of the property committed 
to him. The fact of the payment of a salary 
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affords no. test in determining the liability to 
account, #Voluntury service is the foundation 
underlying all trusteeship, and the law 
precludes a trustee from making a profit or 
acquiring benefit from his office as trustee. 
Therefore, we are clearly of opinion that 
the Subordinate Judge erred in law in 
finding that the defendant was not liable 
` to account. The Judge finds as a fact that 
the defendant did manage the plaintiff’s 
property as a relative. Taking this finding 
of fact coupled with the evidence and docu- 
ments submitted in`evidence by both sides, 
we are clearly. of opinion that the defend- 
ant occupied the position of a constructive 
trustee in law, and by reason thereof he 
has clearly to account forall moneys which 
he ought to have received, which he did 
receive,- and which he disbursed. in the 
due course and management of the pro- 
perty. To allow this decree to stand would 
be a defance of justice and the negation 
of equity and good conscience. Dr. Bysack 
says in effect, “I will account for what- 
ever moneys I have received.” If this decree 
were to stand the defendant would not be 
called upon to account for a single penny. 
Dr. Bysack’s own admissions show that 
his client is liable to account for some- 
thing; he does nct know to what extent. 
But if we held, as we have held now, that 
the defendant is in the position of a manager 
and has been acting as a manager of this 
lady’s property, then he must account. 
That he has made disbursements, I think, 
is beyond doubt. If be is an honest de- 
fendant he can very well discharge him- 
self of the burden the law casts upon him, 
if. he cannot then he must suffer. ; 
Accordingly we think the form of the 
decree in this case should be as follows. ` 


In Suit No. 49 of 1913 we decree the 
rent suit qua the thika properties, subject 
to the defendant’s right to set off as 
against the rent due all revenue and other 
outgoings primarily payable by the plaint- 
iff in respect of the same but in fact 
paid by the defendant during the years 1315 
and 1816‘ Fasl’s. We shall remand the case 
to have the defendant’s claim ascertained, 
and direct that upon ascertainment the 
same should be set offas against an aliquot 
part of the rentdue, and the plaintiff shall 
thereupon be entitled to: a. decree for the 
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balance so found due. We sball direct this 
inquiry to be expedited and disposed of with- 
out delay. The plaintiff will be declared 
entitled to her costs of the rent suit in the 
lower Court, and also of this appeal and of the 
enquiry now directed. We decline to put 
any stay upon the execution of that decree 
for rent. 

In Suit No. 159 of 1913 we shall declare 
the plaintiff entitled to the account claimed 
by her plaint for the years 1312 to 1316 
Faslis as against the defendant in respect of 
the property mentioned in paragraph 8 of the 
plaint, with. liberty to the defendant 
to filean account by way of discharge, if so 
advised, of all disbursements made by him 
as agent, manager or trustee in respect of 
the said property. We shall remand the 
case to the Subordinate Judge to have the 
account taken and we shall direct him. to 
proceed with the hearing of this matter as 
expeditiously as possible. The costs in the 
lower Court and of this appeal and of- taking 
of the account will abide the issue of the 
taking of the account. 

Mcuuick, J.—I agrée. 


Appeal allowed; Case remanded, 
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BOMBAY HIGH COURT. 
Crvip Apetication No. 483 or 1915, 
February 2, 1916, 
Present:—Mr, Justice Batchelor and 
Mr. Justice Shah, 
MOHANLAL NAGJI—Ptaintizre— 
PETITIONER 
Versus 


BAI KASHI—DEFENDANT— OPPONENT, 

Civil Procedure Code (Act V of 1908), s. 110— Appeal 
to Privy Council—Subject-matter of suit, value of— 
Suit for injunction and declaration—Fiscal valuation 
—Real value, if can be shown. z 

In the Bombay Presidency it is open to a plaintiff 
to sue ina second class Subordinate Judge’s Court 
for a declaration and injunction, even though the 
jmmoveable property referred to or affected by the 
injunction exceeds the pecuniary limit of that Judge, 
i. e„ Rs. £,060. [p 378, col. 2.] 

Therefore, a plaintiff by suing for a declaration and 
injunction in a second class Subordinate Judge’s Court 
makes neither directly nor indirectly any sort of 
representation to the defendant as to the real or 
market value of the property to be affected, as dis- 
tinguished from the fiscal value which, as the law 
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allows him to do, he places upon the relief which he 
is seeking. [p. 373, col. 2.] 

Hirjibhat v. Jamshedji, 21 Ind, Cas, 788; 15 Bum. 
LCR. 1021 at p. 1032, applied. 


Mr. Setalrad (with him Mr, N. K. Mehta), 
for the Petitioner. 

Mr. Jayakar (with him Mr, G. N. Thakor), 
for the Opponent. 

JUDGMENT. 

BATCHELOR, J.—This is an application 
for leave to appeal to the Privy Council, 
the applicant being the original plaintiff 
in the suit. The suit was filed for a 
declaration that the plaintiff- was the 
adopted son of one Nagji Vithal and for 
an injunction restraining interference by 
the defendant. 

The suit was originally instituted. in 
the Court of the first class Subordinate 
Judge at Broach. It so happened that 
he was the only Subordinate Judge then 
at Broach, and by him the suit was 
transferred for hearing to the second class 
Subordinate Judge. It was contended by 
Mr. Jayakar that as the trial before the 
second class Subordinate Judge was 
acquiesced in by the plaintiff, the result is 
the same as if the suit had been fled in 
the Court of the second class Subordinate 
Judge. That position has not been contested, 
and I will assume for the purposes of my 
judgment that this part of Mr. Jayakar’s 
argument is unassailable, 

The Trial Court found in favour of the 
plaintiff and that decree was confirmed on 
appeal ` by the learned District Judge. 
But in the appeal to the High Court, 
which was heard by my learned brother 
Shah and myself, we came to another 
couvlusion, being satisfied that there had 
been the exercise of undue influence by 
the plaintiff. Therefore, we reversed the 
decision of the lower Court and dismissed 
the plaintiif’s suit. From that decree the 
plaintiff now seeks to go in appeal to 
the Privy Council. 

The suit as instituted by the plaintiff 
was valued by him at the sum of 
Rs. 133, and this present application is met 
at the outset by the objection that the 
plaintiff cannot now be heard to say that, 
within the language of section 110 of the 
Civil Procedure Code, the amount or value 
of the subject-matter in dispute on appeal 
is Rs. 10,000 or upwards. The argument 


INDIAN OASES. 


{1917 


is that since the plaintiff himself elected 
to value his suit at only Rs. 435 and 
conducted it in the Court of the Subordinate 
Judge, the limit of whose pecuniary 
jurisdiction was Rs. 5,000, ke cannot now 
contend that the eubject-matter of the suit 
is worth Rs. 10,000. It is urged in support 
of this argument that the word ‘subject- 
matter’ occurring in section 110 of the 
Civil Procedure Code must be used in the 
same sense which the expression bears in 
section 24 of the Bombay Civil Courts 
act. This argument is based upon the 
decision of the Chief Justice and Mr. 
Justice Beaman in Hirjibhai v, Jamshedgi 
(1). That was a suit brought in the 
Court of the second class Subordinate 
Judge for taking accounts, and the claim 
was valued at Rs. 101 for the purposes 
of Court-fees and jurisdiction. The plaintiff, 
however, in applying for leave to appeal 
to the Privy Council, alleged that the 
amount or value of the subjeét-matter of 
his suit was far in excess of Rs. 10,000, 
The Court decided against him, and the 
scope of the decision is stated very clearly. 
towards the end of Mr. Justice Beaman’s 
judgment, where we read:— 

We ‘are, therefore, very clearly of 
opinion that the proposition we began’ by 
stating is correct, and has been supported 
by good reasoning in the case of Golap 
Sundari v. Indra Kumar Hazra (2). That 
proposition is that the amount or value of 
the subject-matter of a suit can in no 
case exceed the limits of the pecuniary juris- 
diction of the Court in which itis instituted. 
It follows that the amount or value of tho 
subject-matter of a suit, for the purposes 
of section 109, clauses (a) and (b), and 
section 110 of the Civil Procedure Code, 
if that suit is instituted in a Court the 
pecuniary limit of whose jurisdiction is 
Rs. 5,000, can never be greater than 
Rs. 5,000.” 

Though the facts of the present case 
are in some respects different from those 
of the application before the Chief Justice 
and Mr. Justice Beaman, notably in this 
respect that whereas that was a suite for 


(1) 91 Ind, Cas. 783; 15 Bom. L. R. 1021 at p. 1032, 
(2) 1 Ind. Cas. 86; 13 C. W. N. 493; 90. L. J. 867, 
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accounts, this was merely a suit for an 
injunction and declaration, yet I am not 
prepared to hold that the present application 
“tan be taken out of the scope of the 
desision in’ Hirjibhai v. Jamsheiji (1), in so 
far as that decision interprets the words 
occurring in the first paragraph of section 
1:0 of the Civil Procedure Code—I mean 


the words ‘the amount or value of the’ 


subject-matter in dispute on appeal to His 
Majesty in Council.’ Bat even supposing 
that Mr, Jayakar is successful in bringing 
this part of his application within the 
ambit of the decision which I have quoted, it 
- remains to consider whether the petitioner 
is not entitled’ to obtain leave to appeal 
under the second paragraph of section 110, 
For the section enacts that a petitioner is 
so entitled if, in the circumstances which 
are now before us, the decree or final 
order must involve directly or indirectly 
some claim or question to or respecting 
proper'y of like amount or value. For 
the purposes of the present argument we 
are assaming that the property affected 
by our decree exceeds in value the sum 
of Rs. 10,000. And the argument which 
we have to consider is, whether upon that 


assumption there is anything in the past 
conduct of the present petitioner which 
should, as by a species of an estoppel, 


debar him from asserting and proving, if 
he can, that such is the value of the 
property affected. [n my opinion there is 
nothing which should debar him, And in 
this respect the application is, I think, clearly 
distinguishable from the facts which were 
before the Court in Hirjibhaz’s case (1). ‘That, 
as I have said, was a suit for accounts, 
and the plaintiff elected as his forum the 
Court of a Sabordinate Jidge whose 
pecuniary jurisdiction was limited to 
Rs. 5,000. The Court, therefore, for reasons 
which may readily be appreciated, held the 
plaintiff bound by this action of his to, 
acquiescence in the statement that the value 
of the subject-matter of his suit could not 
exceed Rs. 5,000. Here, however, our facts 
are otherwise, The suit was, as I have 
said, brought only for an injunction anda 
declaration. By a series of decisions of this 
Court, whieh are at present binding upon 
us and of which I need notice only the 
ease of Vachhanni Keshabhu v. Vachhani 
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Nanbha (3), it ia the law in this Presidency 
that ib is open to a plaintiff to sue in a 
second class Subordinate Judge’s Court for 


a declaration and injunction even though the 


immoveable property referred to or affected 
by the. injunction exceeds the pecuniary 
limit, ze, Rs. 5,000, of the second class 
Subordinate Judge’s jurisdiction. That being 
so, the plaintiff in this case by suing in the 
second class Subordinate Jndge’s Court 
seems to have made neither directly nor 
indirectly any sort of representation to the 
defendant as to the real or market valne 
of the property to be affected, as distinguished 
from the fiscal value which, as the law 
allowed him to do, he placed upon the 
relief which he was seeking. 

Admittedly, the decision in Hirjibhai v. 
Jamshedji (1) proceeds upon the reasoning 
that a plaintiff should not bs allowed to put 
inconsistent values upon the subject-matter 
of his claims at different times according 
to the shifting character of his interests. 
But if I am right in what I have alraady 
said, it will be clear that this raasoning 
cannot affect the present plaintiff, for the 
merely fiscal valuation which he put upon 
the injunction and declaration which he 
sought is wholly indepandent of the real or 
market valne of the immoveable properties. 

I am conseqnently of opinion that the 
decision in Hirjibhai y. Jamshedji (1) eannot 
be invoked so as to shut out the present 
plaintiff from appealing to the Privy Counail, 
if he succeeds in proving that the condition 
described in the second paragraph of section 
110 is in his case satisfied, that is to say, 
if he can succeed in proving that the dasree 


or final order must involya direstly or 
indirectly some claim or question to or 
respseting property of the valua of 
Rs. 10,000 


In my opinion, therefore, he must hav2 an 
opportunity of proving that that is the value 
of the property. 


As the affidavits which have baen put in 
on both sides with referenca to the question 
as to the value of the proparty are in 
direct conflict, we think it desirable to azt 
under the powers given to us by Ocder 


(3) LInd. Cas, 103; 33 B. 807; 11 Bom. I, R. 30; 
5 M. L. T. 230, 
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XLV, rule 5, of the Code. Under that- 
rule, therefore, we refer to the Court of 

first instance the dispute as to theamount~ 
or value of the property which must be 

involved directly or indirectly by the decree or 

final.order in thisappeal. It is conceded that 

the Sutarel property is no -part of the property 
in-suit, which-is concerned-only with the pro- 

perty at Derol. The Court of first instance 

will take evidence and report on the ‘question 

referred toit. ° 


Suan, J.—1 entirely agree. 


Dispute remitted. - 


PUNJAB CHIEF: COURT. 
Seconp Civiu Appear No. 255 or 1916. 
July 13, 1916. 

; Present:—Mr. Justice Broadway. 
SAIDU SHAH AND OTAERS—PLAINTIPPS—- 
APPELLANTS 
versus 
MALAWA RAM AND OTHERS —DEFENDANTS 
——RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42— Declaratory 
suit— Consequential relief claimable Suit, whether 
competent-——-Mortgage, redeemable—Suit for declaration 
that certain conditions were not enforceable, maintain- 
ability of. 

‘A declaratory suit is not maintainable when the 
plaintiff is entitled to claim consequential relief. 

Where, therefore, a mortgagor, instead of claiming 
possession of the mortgaged property by redemp- 
tion, sues for a declaration that certain conditions 


of the mortgage are not enforceable, his suit must 
be dismissed. 


Second appeal from the decree of the 
District Judge, Ludhiana, dated the 2nd 
November 1915, reversing that of the 
Munsif, 2nd class, Jagraon, District 

- Ludhiana, dated the 28th July 1915, decree- 
ing the claim in part. 

FAOTS.— Plaintiffs executed a mortgage 
in favonr of defendants, which provided 
that the mortgage-debt should carry interest 
at the rate of 12 percent. per annum and 
that there should be no redemption for 50 
‘years. Plaintiffs sued to have the mortgage 
declared ineffective, on the ground that the 
above conditions were unconscionable and 
canenforceable.’ The first Court upheld the 
condition postponing redemption, but declar- 


CASES, ~. (1917 


SRIRAMULU NAIDU V. KOLANDAIYELU MUDALI. 


ed that the rate of interest was uoreason 
able. ` 
On appeal, the District Judge upheld 
both the conditions as valid and enforceable 
and dismissed plaintiffs’ suit in toto. Plaint- 
iffs appealed to the Chief Court. ~ 

` Chaudhri Nabi Bakhsh, for the Appellants. ` 

Dr; Nand Lal, for the Respondents. $ 

JUDGMENT. —Dr. Nand Lal takes a 
preliminary objection that under section 
42 of the Specific Relief Act, the suit as 
framed does not lie, inasmuch as the 
plaintiff can claim possession of the land 
by redemption if his allegations are 
correct. The proviso to. that section 
prohibits a.declaratory decree being passed 
where the plaintiff can seek ` further 
relief. Mr. Nabi Bakhsh agrees that the - 
plaintiff can claim further relief and dues’ 
not object to the suit being dismissed so 
long as he is able to bring the redemption 
suit. ii 

I, therefore, reject fhe appeal and leave 
the plaintiff to bring a suit for redemption, 
if so advised. Parties will bear their own 
costs in this appeal. . 

Appeal rejected, 


‘MADRAS HIGH COURT. 
Second Orvin Appgan No, 2242 oF 1914, 
| August 23, 1916. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
P. V. SRIRAMULU NAIDU—Panrive 
— APPELLANT 
versus “ 


KOLANDAI VELU MU DALI—Dzrenpant 


—~RESPONDENT. 

Malicious prosecution, suit for—lIllegal distraint of 
pa e Dawan to vrepufation—Catile Trespass Act 
(I of 1871), s. 20. 

Per Curiam. —A suit’ for damages for malicious 
prosecution is not confined to crimitial proceedings 
alone nor would such an action lie for all criminal 
prosecutions. The cases for which such a suit lies 
are those in which there is either (a) damage to a 
man’s reputation or (b) danger to'his liberty or (c) 
damage to his property. [p. 375, cols; r & 2 i PL 376, 
col. 1.) 

Per Seshagiri Aiyar, J.—A- suit for damages “for 
malicious pr secution ander section 20 of the Cattle 
Trespass Act may lie in some cases, for though in 
such an accusation there may not be either danger 
to the liberty or damage to the property of ihe 
accused, still there may he “damage to the reputa, 
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tion” of the person aceused, considering his position 
_ in life*and tho motive and status in lifeof the 
accuser. [p, 376, cols. 1 & 2.] 

Per Napier, J.—A charge of illegal distraint of 
cattle does not come within the mischief of the 
principle of damage to the reputation of the accused 
and no suit for damages lies. The damage to a 
man’s reputation must be something serious, as if 
the matter whereof he is accused be scandalous. 
[p. 378, col, 2.1 ` 

Whitworth v. Hall, (1881) 2 B. & Ad. 695; 9 D. J. 
(o 8.) K. B. 297; 109 B. R. 1802; 36 R. R. 715; Quartz 
Hill Gold Mining Company v. Eyre, (1883) 11 Q. B. 
D. 674; 52 L.J. Q. B. 488; 49 L. T. 249; 31 W. R. 
668, Metropolitan Bank v. Pooley, (1885) 10 A. C. 210; 
54 L J. Q. B. 449: 53 L. T, 163; 33 W. R. 709; 49 J. P. 
756, Lockenour v. Sides, 57 Ind. 360; Allen v. Flood, 
(1898) A C. 1 atp 7% 67 L.J. Q. B. 119; 77 L.T. 
717-46 W. R. 258; 62 J. P. 695; 14 T, L. R. 125; 
Barile v. Roberts, 1 LA Raym, 374; 91 E. R. 1147; 
Wiffen v. Bailey and Romford Urban District Council, 
(1915) J K. B. 600; 84 L. J. K. B. 688; C. H Crowdy 
v, L. O'Reilly, 18 Ind. Cas. 787; 17 C. W.N. 554; 17 
C.L. J. 105, Ramasami Aiyer v. Govinda Pillai, 32 
Ind. Cas. 448; 80 M. L. J. 180; 3 L. W. 82; (1916) 1 
M. W. N. 156; 39 M. 952, referred to. 

Second appeal against the decree of the 
District Court, Chingleput, in Appeal Suit 


No. 20 of 1914, preferred against that of 


the District Munsif, Tiruvallur, in Original . 


Suit No. 545 of 1912. 

Mr. K. R. Rangaswami Aiyar for Mr. A. 
K. Madhava Rau, for the Appellant. 

Mr, T. Ramachandra Rao, for the Respond- 
ent, 

JUDGMENT. 

SESBAGIRI Aryar, J.—The plaintiff im- 
pounded the defendant’s cattle. Thereupon 
the latter complained under section 20 of the 
Cattle Trespass Act. But the plaintiff was 
acquitted. The present suit is for damages 
for malicious prosecution on the ground 
that the defendant instituted proceedings 
falsely and maliciously. 
below have held that such a suit would not 
lie. Hence this second appeal. 

It is not with reference to criminal proceed- 
ings alone that a suit for malicious prosecu- 
tion lies. An action will lie for the institu- 
tion ‘of bankruptey proceedings, for filing an 
ungrounded petition to wind up a Corpora- 
tion, for procuring the arrest of a person 
even for a civil debt, and for instituting 
proceedings to declare a persona lunatic, 
See Whitworth v. Hall (1), Quartz Hill 


Gold Mining Company v. Eyre (2), Metro- 
(1) (1831) 2 B. & Ad. 695; 9 L. J. (o. 8.) K. B. 297; 
109 E. R. 1302; 36 R. R. 715. 7 
(2) (1883) 11 Q. B. D. 674; 52 D, J. Q. B. 488, 49 
L, T. 249; 31 W. R, 668, i 
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politan Bank v. Pooley (3) and Lockenour v. 
Sides (4). But neither would an action 
of this nature liefor all criminal prosecu- 
tions. A man may be prosecuted for driving 
a motor car without lights, for laying down 
a drain in an improper manner, ete. If the 
prosecution fails in such eases, the prosecutor 
will not be held liable for malicious prose- 
cution, 

` Lord Davey explained in Allen v. Flood 
(5) on what basis, an action for malicious 
prosecution rests: In my opinion the 
somewhat anomalous action for malicious 
prosecution is based on the same principle 
(referring to defamition). From motives 
of publie policy the law gives protection to 
persons prosecuting, even where there is 
no reasonable or probable cause for the 
prosecution.- Batif the person abuses his 
privilegefor the indulgence of his personal 
spite, he loses the protection, and is liable 
to an action, not for the malice, but for the 
wrong done in subjecting another to the 
annoyance, expense, and possible loss of 
reputation ofa causeless prosecution.” This 
is also the view of Lord’ Herschell (see 
page 1251. Sir F. Pollock in his book on 
Torts says that this is the true fonndation 
of the action. According to these authorities, 
the gist of the action is not the prosecution, 
but the aspersion on character or reputation 
which the prosecution involves. 

I shall now proceed to consider the present 
case inthe light of the above principles. 
The proceedings under the Cattle Trespass 
Act are of a criminal nature; but no 
imprisonment is provided for the offence 
under section 20. A fine in the nature of 
solatium is tobe levied. A complaint under 
section 20 is included in the definition of 
the term ‘offence’ [section 4 (o) of the Code - 
of Criminal Procedure]. Under section 260, 
clause (m), it is triable summarily. There- 
fore all the ingredients of a criminal 
prosecution are to be found with reference 
fo the complaint; but the question still 
remains, whether a complaint of this nature 
involves moral turpitude or stigma on 


(3) (1885) 10 A. O. 210; 54 L. J, Q. B. 449; 53 D. T. 
163; 38 W. R. 709; 49 J. P. 756. 

(4) 57 Ind. 360. 

(5) (1898) A.C. Lat p. 172; 67 L. J. Q. B. 119% 77 
L, T. 717; 46 W, R. 258; 62 J, P. 595; 14 T. L. R, 125, 
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character. Inthe well-known case of Quariz 
Hill Gold Mining Company v. Eyre (2), Brett, 
M. R, and Bowen, DL. J., accept the 
dictum of Lord Hrlt in Saczle v. Roberts 
(€) as practically exbausting the classes of 
cases for which a suit for malicious prosecu- 
tion would lie. There must be in the 
previous proceedings either (a) damage to 
a man’s reputation or (b) danger to his 
liberty or (c) damage to’ his property. 
There can be no question in this case of 
danger to a man’s liberty. Under section 
886 of the Code of Criminal Procedure, if 
the fine that was imposed is not paid, 
there may be a distress of property: see 
per Lord Buckley in Wifen v. Bailey and 
Romford Urban District Council (7). The 
accused is not Hable to be sent to jail. It 
ig conceivable that clause (c) may cover this 
case, As Lord Justice Bowen says, as 
the theory is that in ordinary civil actions, 
the costs awarded to a successful litigant 
are intended to compensate him for the 
trouble incurred by him, there will be no 
action for malicious prosecution in such 
cases. See also per Buckley, L. J., in Wiffen 
v, Bailey and Romford Ur'an District Council 
(7). In the present case, no costs could 
have been awarded to the accused under 
the Cattle Trespass Act; and probably, 
if the claim for costs were one of the 
items of the claim for damages, it may 
be open to argument that there was 
probable damage to property within the 
dictum of Lord Holt. But, in the present 
case, although the claim for such costs 
was in the plaint, it was advisedly given 
up in appeal. It is not, therefore, necessary 
to consider this question further. 


The only other ground on which the 
action can be sustained is that the plaintiff’s 
reputation suffered by the complaint under 
section 20 of the Cattle Trespass Act. It 
“ certainly looks as if it would be straining 
the language too far to say that an injury 
to a man’s reputation has been done by 
accusing him of having improperly and 
maliciously impounded the cattle of the 
complainant. A great deal will depend 
upon the position in life of the man who 
has been thus accused, and upon the 


(6) 1 Ld. Baym. 874; 91 E. R. 1147. 
(7) (1915) 1 K. B. 600; 84L. J. K. B. 638. 
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t 
motive and status in life of the accuser, 
I am not prepared to hold that an mensa- 
tion of this kind is not covered by the 


head of “damage to reputation”. Mr. 
Justice Mookerjee, in C. H. Crowdy v. 
L. O'Reilly (8) seems inelined to give 


an extended application to the principle. 

The District Munsif in paragraph l4 of 
his judgment says that there has been 
enmity between the plaintiff and the defend- 
ant for some years. It may be that the 
prosecution was started with intént to harm 
the reputation of the plaintiff. The Munsif 
has, however, held that there was no malice 
or want of probable and reasonable cause 
for the complaint by the defendant. The 
District Judge has expressed no opinion 
on the facts; but the evidence has been 
placed before us and on reading them, 
(see section 103 of the Code of Civil 
Procedure) I see no reason to differ from 
the conclusion of the District Maneif, I 
would, therefore, dismiss the second appeal 
with costs, 


Napisr, J—I agree with my learned 
brother that this appeal should be dismissed 
and I entirely concur with him as to the 
principles governing suits for maliciously 
setting the law in motion [ride 
my judgment in Rama Azyer v. Govinda 
Pillai (9)], but I would go rather further 
than he does in applying those principles 
to a ‘suit for maliciously proceeding under 
section 20 of the Cattle Trespass Act. The 
Court of Appeal in England has, in Quartz 
Hill Gold Mininy Co. v. Eyre (2) and Wiffen 
v. Bailey and Ramford Urban District Council 
(7), accepted the proposition that where 
it is based on damage to a person’s re- 
putation it must be something serious, the 
words of Holt, ©. J., in Savile v. Roberts 
(6) being “as if the matter whereof 
he is accused be scandalous”; and Bowen, 
L. J., in Quartz Hill Gold Mining Oompany’s 
case (2), at page 692, draws an analogy 
between such cases and spoken slander, 
giving as examples charges that a man 
has been guilty of an indictable offence 


(8) 18 Ind. Cas. 787;.17 O. W. N. 654, 170. L. J. 
103. 

(9, 32 ind. Cas. 448; 30 M. b. J. 180; 3 L. W. 82; 
(19.6) 1 M. W N. 156; 39 M. 952, 
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which is criminal and scandalous in its 
characte? and involves the loss of liberty 
or fair fame. Accepting this explanation 
as to what is meant by damage to fair 
fame, I cannot regard a charge of illegal 
distraint of cattle as coming within the 
mischief of the principle. 


Appeal dismissed. 
V.R.P, 





MADRAS HIGH COURT. 
Seconp Crvit Appgat No. 2353 or 1914, 
September 21, 1916. 
Present:—Mr. Justice Seshagiri Aiyar and 
. Mr, Justice Napier. 
SUBRAMANIAM CHETTIA R—PGLAINTIFE 
—ÀPPELLANT 
versus i 
ARJUNA PERUMAL, MINOR, BY HIS MOTHER 
AND GUARDIAN VELAMMAL— 


DerENDANT— RESPONDENT, 

Contract Act (IX of 1372), 88. 73, '74—Contract,breach 
of—Remedy of party wronged—Non-reserration of 
right to damages, effect of—Deposit, forfeiture of, effect 
of, on claim for damages. 

In cases of breach of contract, parties have their 
right to damages under section 73 of the Indian 
Contract Act, and unless they expressly contract out 
of that right, under section 74, they are entitled to 
such compensation as flows from the breach. [p. 
377, col. 2.] ° 

The forfeiture of a deposit for failure to perform 
a contract is not affected by section 74 of the Act, 
though in estimating the damages, the amount forfeited 
may be taken into account and may go towards miti- 
gating the claim. [p 377, col, 2.] 

Allahabad Improvement Trust v. Tikandra Jang 
Bahadur, 30 Ind. Cas. 584; 38 A. 52; 18 A. L. J. 1079, 
dissented from. i 

Natesa Aiyr v, Appavu Padayachi, 19 Ind, Cas. 
462; 39 M. 173; (1913) M. W. N. dhi; 24 M. L. J. 488; 
13 M. L. T. 391; 38 M, 178, Vellore Tuluq Board v. 
Gopalasami Naidu, 26 Ind. Cas. 226-17 M. L. T. 84; 
88 M. 801,0rr v. Chitha Chinna Yegappa Chetty, 28 
Ind. Cas; 318; (1915) M. W. N. 24); 17 M. L. T. 229, 
referred to. 

Second appeal against the deeree of the 
Court of the Temporary Sabordinate Judge, 
Sivaganga, in Appoal Suit No. 100 of 19138, 
preferred against that of the District Munsif, 
Paramagnudi, in Original Sait No. 782 of 
1911. 4 
Mr. A. Krishnasami Aiyar, for the Appel- 
lant. : 

Mr, O. S. Venkatachariar, for the Respond- 


ent, 
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JUDGMENT.—Subramanian Chetty 
agreed to sell paddy to Ayodhia Pillai and 
received a deposit of Rs. 500. Ayodhia 
Pillai failed to perform his part of the 
contract and is sued -for damages by 
Subramania. The finding is that it was 
Ayodhia that broke the contract. The 
question is whether Swubramania is 
restricted in his claim by the amount of 
the deposit. The Courts below have held 
that he is not entitled to recover anything 
more. 

In second appeal Mr. Venkatachariar 
wants to support the judgments of the 
Courts below by asking us to read a 
finding in their judgments to the effect 
that the parties agreed at the time of the 
contract that nothing more than Rs 500 
is to be recovered, in case of breach. We 
are unable to agree with this contention, 
There is no finding, asa matter of fact, that 
there was an agreement that the only amount 
payable as damages is Rs. 500. The District 
Judge gives as reason for refusing damages 
the fact that the contrast contains no 
stipulation for’damages for breach of con- 


tract. If this reasoning is to be given effect 
to, then in every case where the parties 
fail to provide for damages for breach, 


the offending party is not liable to pay 
damages. 


The parties have their right to damages 


_ under section 74 of the Indian Contract Act, 
and unless they expressly contract out of that 


right under section 74 they are entitled to 
such compensation as flows from the breach. 
The decision in Allahabad Improvement 
Trust v. Tikandra Jang Bahadur (1)` no 
doubt supports the respondent, but, with all 
respect, we are unable to follow it, In 
this Presidency it is now settled that the 
forfeiture of the deposit for failure to per- 
form is not affected by section 74 of the 
Contract Act. Natesa Aiyer v. Appavu 
Padayachi (2). In a later case (Full Bench), 
Vellore Talug Board v. Gopalasami Naidu (8) 
it was held that the amount forfeited may be 
taken into account in estimating the damages. 
That was also the view taken by oneof 


(1) 30 Ind. Cas. 584; 38 A. 52; 13 A. L. J. 1079. 

“(2) 19 Ind. Cas. 462; 38 M. 178; (1913) MW. W, N. 
341; 24 M. L. J. 488; 13 M. L. 'T. 391; 38 M. 178, 

(3) 26 Ind, Cas. 226; 17 M. L. T. 84 38 M. 801, 
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us in Orr v. Chitha Chinna Yegappa Chetty 
(4). It follows from these rulings that 
the general right to damages remains 
unaffected by the ‘forfeiture, although in 
estimating the damages the amount may go 
towards mitigating the claim. 

In this, view, the decision of the Court 
below must be reversed. It has been found 
that Subramania suffered damage to the 
extent of Rs. 1,031-10-3. Deducting from 
this the sum of Rs. 500, Subramania is 
entitled toa decree for Rs. 531-10-3 with 
interest thereon at 6 per cent. from this date 


from the -estate of ASodbia Pillai. He is 
entitled to his costs inthis Court. There 
will be no costs in the Courts below, 

Appeal allowed. 


VRP. 
(4) 28 Ind. Cas. 318; (1916) M. W. N. 249; 17 M. D. 
T, 229, 


: COURT OF THE BOARD OF REVENUE, 


MADRAS. 
Revision Petitron No. 8 or 1916. 
November 28, 1916. , 
> Present:—Mr. Clegg, F. M. 
POTHA VENKATASAWMI— 
PETITION ER 
versus 
TRUSTER, VIZIANAGARAM ESTATE— 
: COUNTER- PETITIONER. 

Madras Estates Land Act (Mad. Act I of 1908), s. 181 
—Tender to Divisicnal Officer, whethet sufficient. 

"The deposit.required by section 181 of the Madras 
Estates -Land Act may be tendered to the Divisional 
Officer, who is bound to receive it. The amount need 
not be paid into the sub-treasury, - 


Revision petition from the order of 


the Honorary Deputy Collector, Vizagapatam, ` 


in Sale Application No. 1466 of 1914-15, 
dated the 13th March 1916. . 
Mr. J. Janakiramayya, for the Petitioner. 


Mr. 8. . Desckachariar, for the Connter- 
Petitioner. 

. ORDER.— The Honorary Deputy Col- 
lector has contravened the express pro- 


visions of section 131 of the Act. The 
deposit ` was, tendered to him with an 
application to set aside the sale within the 
prescribed limit of thirty days and should 


have been received. The applicant is 
not bound to deposit the sum ‘in the’ 
"The rule under the Ast 


sub-treasury. 
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merely says he may do ‘so. Theme is a 

dispute as to whether the petitioner has any 

right or interest in the land affected by” 
the sale, which it is necessary.to deter- 

mine before the sale can be cancelled. The 

Honorary Deputy Collector or his successor- 

in-office will be required to submit. 
within one month after notice to the 

parties’ to’ ‘this’ petition a finding on this 

point after taking such evidence as is ` 
necessary. 

[On receipt of this order the Honorary 
Deputy Collector submitted the following’: 
finding: :—] 

“5, Inthe result, I find that the peti- 
tioner hasa right and interest in the land 
affected by the. sale, that is zeraiti land, 
Patta No. 15, of Kalamrajupeta of the Gaja- 
patinagaram Tana of the Vizianagaram 
Estate, as its purchaser.” È 

After receipt of the finding, the Court 
passed the following 

FINAL ORDER.—It is clear from the 
finding of the Honorary Deputy Collector, 
which I accept that the petitioner has an 
The 
sale will be set aside, the amounts specified in 
section 131 (1) of the Act will be paid to the 
counter-petitioner, who is landholder and 
auction-purchaser, out of the deposit made 
by petitioner. The purchase-money is order- 
„od also to be returned’ to the counter- 
petitioner under section 131 (2). The 
costs of this revision petition will. be paid 
by the connter-petitioner. 


Petition allowed; Sale set aside. 
V.R.P. i 


PUNJAB CHIEF COURT. 
Civiu MISCELLANEOUS ÅPPLICATION No. 285 
or 1915. 
November 24, 1915. 


Present:—Sir Donald Johnstone, Kr., Chief 
Judge. 
JHANDA MAL-—PLAINTIFE— PETIT;ONER 
versus 
Musammat SARDAR BEGAM — DEFENDANT... 
— RESPONDENT. 


Civil Procedure Code (Act V of 1905), ss. 151, 152— 
Amendinent of Judgment and. decr ee—Error ` in 
judgment. . 

When by § some , oversight or otherwise a Jud ge ma 
writing his judgment commits @ mistake which ` 
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injuriougly affects either party to the case he can, 
and should, exercise his power under sections 151 and 
152 of the Civil Procedure Code, 1908, to correct 
the mistake and amend the decree accordingly. 


Application, under sections 151 and 152 


of the Civil Procedure Code, for amendment ` 


of the judgment and decree passed by the 
Chief Court of the Punjab in Civil Appeal 
No. 2183 of 1914 on the 22nd February 1915 
and reported as 27 Ind. Cas.775. 

Mr. Beechey, for the Petitioner. 


Mr. B. Bevan Petman, for the Respond- 


ent, 

JUDGMENT.—(1). {On 30th Murch 
1912, the learned Subordinate Judge gave 
plaintiff a decree for pre-emption ofa site 
on which was a house belonging to the 
vendee. The decree was to the effect that 
plaintiff should get the sife on payment of 
Rs. 800, that defendant should remove the 
house within four months, thatif she failed 
todo so, plaintiff should have the right to 


pay Rs. 3,600 to defendant within one month ` 


of the default and get pessession of the house 
and site. In April 1912, vendee-deferdant- 


appealed, asking that the decree be set aside; , 


and that appeal was not decided until 15th 
June 1914, when the lower Appellate Court 
dismissed plaintiff’s suit. On 30th Septem. 
ber 1914, plaintiff filed a second appeal 
here, and I after discussing the whole case 
at length and concurring with the first 


Court inits findings on 22nd February 
1915 “accepted the appeal with costs.” 
When plaintiff attempted thereafter to 


execute his decreé, the executing Court on 
llth May 1915 held that plaintiff, who 
deposited Rs. 3,600 on 8th March 1915, 
had not complied with the terms of the 
decree, and that the suit stood dismissed with 
costs. Plaintiff has now come to this Court 
with this petition under sections 151 and 
152, Civil Procedure Code. 

(2). I think under section 151 I can and 
should give him relief. In accepting his 
appeal, knowing that he had not paid the 
Rs. 3,600 within five mouths of the original 
decree, I, of course, meant that he should 
have five months from date of my decree; in 
short, I intended my decree to be a reproduc- 
tion of the decree of 30th March 1912, with 
22nd February 1915, substituted for 30th 
March 1912. I can now, under section 151 
aforesaid, so alter my judgment as to make 
this. result clear and f do so hereby; and of 
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course the decree will be amended accord- 
ingly. As plaintiff deposited Rs. 3,600 on 
8th March 19 5, the deposit is well within 
time. Plaintiff decree-holder is now at 
liberty to apply to the executing Court for 
review of its order of llth May 1915. The 
parties will bear their own costa. 

Petition all-wed. 


COURT OF THE BOARD OF REVENUE. 
MADRAS. 
Revision Perition No. 10 or 1915, 
November 30, 1916. 

Present: —Mr Clegg, F. M. 
VEERAPPA CHETTIAR— PETITIONER 
versus 
MOOTHI KARUPPAN—Coonter- 
PETITIONER. 

Madras Estates Land Act (Mad. Act I of 1903), ss. 
74, 15 (6), 75 (7)—Appraisement of produce—Appor 
tionment of varam, jurisdiction as to—Disagreement 
with assessors—Award, when final. 

The officer deputed to make an appraisement under 
Madras Act I of 1908 has jurisdiction to decide the 
rate of ‘raram’ in cases of dispute. fp. 280, col. 1.] 

Where the assessors accept the appraisement of the 
officer, but differ as to the rato of the ‘raram’, the 
award is not final under section 75 (7) and the officer 
can record his opinion on the rate after hearing 
objections. [p. 880, col. 1.] 

Revision petition from the order of the 
District Collector, dated the 29th March 
1916, in Revision Petition No. 4 of 1915. 

Mr. G. 6. Ramachandra Atyar, for the 
Petitioner, 

Mr. T. R. Ramachandra Azyar, for the 
Counter- petitioner. 


JUDGMENT.—The petitioner’s main con- 
tention is that the Revenue Divisional 
Officer had no jurisdiction in this case. 

2. The first point is that the applica- 
tion under section 74 is for appraisement 
and not for division cf the produce; there- 
fore the officer deputed to make the appraise- 
ment has no jurisdiction to decide the rate 
of “varam” when there is a dispute. On 
the other hand, it is contended by the 
ccunter-petitioner that the petition is also 
for division, that division of produce does 
not mean mere physical division, but 
includes a decision as to the shares payable. 
The object cf section 75 is to divide the 
produce or determine the rent payable, 
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The rent is payable by appraisement of the 
standing crop in this ease. It is incumbent 
on the officer deputed to determine the 
rent payable. See section 75 (6). With- 
out a dec'sion as to the rate of “varam” 
it ig obvious that you cannot determine the 
rent and the provisions of the section 
would be futile. 

3. The next contention is that inasmuch 
as the assessors and the officer agreed as 
to the appraisement and they were only 
appointed to appraise and nothing more, 
the award ‘was final under section 75 (7', 
The assessors accepted the appraisement 
but differed on the rate of “varam”. The 
award must contain a decision as to the 
money value of the “varom”. Reading the 
latter portion of section 75 (6) with section 
75 (7), L think it is clear that the award 
is final only when the assessors agree with 
the officer as to the award. Section 75 (5) 
enacts that in making his award the cfficer 
shall record and have regard to the opinions 
of the assessors. It does not restrict the 
opinions to the appraisement, 

I hold, therefore, that the Revenue Divi- 
sional Officers had jurisdiction to hear 
objecticns. 

On the question of the’ burden of proof 
I see no ground for interference. 

The petition is dismissed with costs, 

Petition dismissed. 
VLR. 


CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Decree No, 378 
or 1913. 

March 16, 1916. 

_ Present: :—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
MANSARAM DAS AND ANOTHER— 
DerenpantTs— APPELLANTS 
versus 
AHAMAD HOSAIN PRADHAN AND OTHERS 


—Pcaintivrs— Respondents. 

Guardians and Wards Act (VITI of 1-99), s 30— 
Mortgage by certificated guardian without Court 
senction—Minor’s right to avoid—Burden of proof— 
Interest on mortgage of minor's property. 

A mortgage of a minor's property executed by his 
certificated guardian without sanction by the District 
Judge can ba avoided by the minor only on restoration 
of the benefit actually received by him under the 
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transaction. But it is for the mortgagee to show 
to what extent the money raised by ‘the mtrtgage 
was applied for the benefit of the minor’s estate. [pi 
881, col. 1.] 

Where in a mortgage-bond executed by a certificated 
guardian of a minor the rate of interest was Rs. 7-8-0 
with, annual rests, which rate was not sanctioned 
by the Court nor placed before it: 

Held, that the mortgagee should not get more than 
12 per cent. simple interest. [p. 38], ool. 2.] 

Appeal againat the decree of the Subordi- 
nate Judge, Rangpur, dated the 30th June 
1913. 

Babus Bepin Rehori Ghose and Atul 
Chandra Gupta, for the Appellants. 

Babus Basanta Kumar Bose and’ Atul 
Chandra Dutt, for the Respondents. 


JUDGMENT. This appeal arises out of 
a suit on a mortgage-bond executed by de- 
fendant No. 2 on behalf of her son Monasha- 
ram Das defendant No.1, whoat the date of 
the mortgage w-s a minor. The mortgage 
was executed in favour of one Rahamatnila 
Prodhan, whose heirs the plaintiffs are. It is 
not denied that defendant No, 2 had execut- 
ed the mortgage. But the defence was that 
no consideration was actually paid for the 
bond. It appears that defendant No. 2 was 
the certificated guardian of defendant No. 1 
under Act VIII of 1890. She applied to the 
District Judge for permission to raiso a loan 
of Ra. 2,000 on mortgage from one Hossain 
paiwart at an interest of Rs. 1-40 per 
cent. per month. The permission was grant- 
ed; but Hossain subsequently being unable 
to advance tbe loan, the defendant No. 2 
again applied to the Judge for permission to. . 
raise the lcan from Rabamatnila the father 
of the plaintiffs, This application was grant- 
ed by the District Judge. Subsequently, it 
appears that the District Judge called upon 
the guardian of the minor (defendant No. 2), 
to state whether the mortgage had been 
€seculed or not, and on her failing to do so 
the Judge on the 8th March 1906 revoked 
the order granting permission to the guardian 
to execute the mortgage. The creditor 
Rahtmatulla, it appears, had acted upon the 
original order of the District Judge granting 
permission to raise the loan from him, a 
cop; of the order having been shown to him 
on behalf of the guardian. It may be observ- 
ed that Rahamatnlla was specifically named 
in the application for permission as the 
person in whose favoer the mortgage-bond 
was to be executed on taking the loan from 
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him. But although the ordar revoking the 
permigsion was made, no notice was given 
either to the said Rahamatnila or evan to the 
guardian. Theguardian denies in her written 
statement that any such notice had ever 
-been given to her, and her witness, Mohesh 
Chandra Barman, denies that any notice was 
served upon her. Rahamatnila appears to 
have acted bona fide in’ advancing the loan 
on the mortgage without any knowledge 
whatever of the arder revoking the permis- 
sion; although the order was passed before 
he advanced the maney. It is unnecessary, 
however, to decide wheather the order 
revoking the permission is effective as against 
Rahamatnlla. 

Assuming that the order was effective, the 
transaction stands in the same position as if 
there were no sanction by the Judge to the 
certificated guardian. The order was merely 
a voidable one under section 30 of the 
Guardians and Wards Act at the instance of 
the minor, and the minor, who is now of 
age, can avoid the transaction only on 
restoration of the benefit reseivad bv him 
under theorder. [See the cases .of Hastern 
Mortgage and Agency OUomvanu. Limited v. 
Rebati Kumar (1) and Hem Chandra 
Sarkar v. Lalit Mohan Kar (2).] There can 
be no doubt that the full consideration was 
paid. Apart from the oral avidence adduced 
on behalf of the plaintiffs, there are two 
receipts executed by defendant No. 2, the 
guardian, which show payments of themoney 
on certain dates, namaly the L'th April 1906 
and 27th June 1906. These two reseipts 
~ were registered and defendant No. 2 was 
identified by one Mohesh, whois an uncle of 
defendant No. Land livad in the suma maas 
with him. There can be no donbb, therefore, 
. thatthe money was actually paid by Rahamat- 
ulla to the guardian, 

Tt is contended before us that it is for tha 
creditor to show how much of the money was 
actually applied forthe benefit of the minor 
and that he cannot get any dacrea for more 
than the amanat sn apolisi. No doubt it is 
for the plaintiff to show to what extent the 
money was applied for the benefit of the 
minor’s estate. The guardian in her applica- 
tion to the Judge stated that there was urgent 


(1) 3 C. L. J. 260. 
(2) 14 Ind, Cas. 515; 16 O. W. N. 715;160. L. J. 
587, 
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necessity for raising a loun of Rs. 2,000 for 
paying off the -creditors of the estate; and 
as we have said, there is no doubt that 
Rs. 2,090 were actually advanced to her by 
the father of the plaintiffs. 

The defendants were called upon to pro- 
duce account bonke. They produced an 
account hook which doas not appear to be 
the genuine book, because it does not confa’n 
any entry as to the payments of Rs. 1,290 
and Rs. 809 made to the gnardian in March 
and April 1906. Butthe account book pro- 
duced by the defendants shows that, at any 
rate, a portion of the money advanted was 
actually applied for the benefit of the estate. 
The defendants withheld thereal account 
books and having regard to all the evidence 
and circumstances of the case, the Court 
below came to the conclusion that it has been 
established that the entire amount had 
been applied to the benefit of the miaor’s 
That being also our opinion, the 
plaintiffs are entitled toa decree for Rs. 2,000 
advanced on the mortgage-bond. 

The only question which remains to be 
decided is, what is the rate of interest which 
ought to beallowed. The order of the Judge 
does not specify the rate of interest. In the 
application made by the guardian to the Judge 
for permission to raisealoan by mortgag- 
ing the property to Hossain patwari 
Rs. 1-40 was stated as the rits of interest, 
Inthe mortgage-bond exeputed in favour of 
Rahamatulla the rate of interest was 
Rs 1-8-0 with annual rasts. This rate of 
interest does not app~ar to have been placed 
before the Cort, nor was if sanctioned by 
the Court. We are of opinion that compound 
interestat Re. 1-8-0 ought not to be allowed. 
We think the plrintiffs should not get more 
than 12 per cant. simole interest. That 
interest is to ba calculated moon the amounts 
advanced on the 31st March 1996, llth 
April 1906 and 27th June 1906 respectivaly, 
after deducting Rz 199 admitta] by the 
plaintiffs to hav3 been pail by the defendants 
on azcount of the debt. 


Let a deereg be made accordingly. The 
subsequent intarest will b2 at the rate of 6 
percent, per annum. Six months will be 
allowed to the defendants for redemption. 

The parties will pay costs in proportion in 
both Courts. 

Decree varied, 
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~ COURT OF THE BOARD OF REVEN CE, 
MADRAS, 
Revision Petition No. 9 or 1916. 


October 19, 1918. ta S g 


Present:—Mr. Clegg, F. M. 
BAVAJI PATNAJKĶK —— PETITIONER 
VErSUS i 
GOVINDA PATNAIK AND OTHERS— 


COUNTER- PETITIONERS. 

Madras Estates Land Act (Mad. Act I of 1908), ss. 
45, 205—Appruisement proceedings—Co-sharer tenant 
under co-sharer landlord -Other co-sharers, whether 
necessary parties. 

Where one co-sharer owns a third share of a village 
and pays rent to another co-sharer: 

Held, that to a proceeding by thelatter for appraise- 
ment of crops under section 75 of the Madras Estates 
Land Act, there is no necessity to join all the 
share-holders as parties. í 

Revision petition against the order of the 
Collector, Ganjam, in Revision Petition No. 29 

of 1915. 

Mr. K. V. L 
Petitioner. i 

Diwan Bahadur L A. Gorindaragnara 
Atyar, for the Counter-petitioners. 

JUDGMENT.—These are appraisement 
proceedings for 1324 Fasli under section 75 
_of the Estates Land Act. It has not 
been .shown how the procedure was not in 
accordance with that section. 

The main grounds on which the Board 
is asked to revise these proceedings are 
(1) that the lands concerned do not form 
an estate; (2) that the petitioner is not 
a ryo but a mokhasadar and this land 
is his private land; (8) thatthe Revenue 
Courts should not have entertained these 
proceedings when there was 
going on in the Civil Courts regarding 
the title and mesne profits; (4) that the 
proceedings are barred under section 11 
of the Civil Procedure Code (res judicata): 
and (5) that all the land-holders should 
have joined in the application for appraise- 
ment. 

The first objection was not made at all 


before the Deputy Collector but formed 
the ground for revision befcre the 
Collector. No reason has been satisfactorily 


me for differing from the 
Collector’s views. The parties must, there- 
- fore, be considered to be land-holder and 
ryot under the Actand tbe Deputy Collector 
has not exercised a jurisdiction not vested 
jn him by law. The counter. petitioners 


urged before 
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“Narasimham, for the 


litigation | 
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had one-third share of the village and it 
has been found that the Board’s petitioner 
was bound to pay one-third. of his rent 


to counter-petitioners. There are mo 
grounds for revising that finding under. 
section 205:- There was no necessity 


under the circumstances for all the share- 
holders to join in the appraisement pro- 
ceedings. The civil litigation -involves the 
questions of title and mesne profits. :There: 
is no reason for postponing or not 
entertaining these proceedings, which are 


for rents payable “by patitioner in his 
capacity as ryot and distinct from the 
civil litigation. The Civil Courts in 


settling the question of mesne profits will 
dowbtless take into consideration, if necessary, 
the payment under.the Deputy’ Collector’s | 
decree for rents. No grounds for revision 
have been shown. The petition will be 
dismissed with costs. 7 
Petition dismissed. 
WR. P. g 


è o 
“PUNJAB CHIEF COURT. 
Civiu Aeriication No. 17 or 1916, 
February 29, 1916. 
Preseni:—-Sir Donald Johnstone, Kr., 
Chief Judge. 
Manah SARDAR LAN AN ees 
—Peritioxer 
` -versts 
JHANDA MAL—Ptartntivy— 
; RESPONDENT. - i 

Civil Procedure Code (Act F of 1908), ss. 151, 
152—Reduactio ad absurdum- - Defective judgment and: 
decree—Pre- emption—Compensation for pre-emptor re- 
maining out of possession of pre-empted pr operty. 

Section 152 of the Civil Procedu:e Code is widd 
enough to enable a Judge to avoid a sangko ad absur- 
dum. |p. 383, col l a, : 
Where a vendee by his act or omission depriyes the 
pre-emptor both of the use of the pre-emption money, 
and the pre-empted property, the pre-emptor is en-` 
titled to get reasonable interest for the time he is so: 
depr: ived. [p. 383, col, 1.] 


Application, under sections 151 and 52 
of the Civil Procedure Code, for amendment 
of the judgment and decree of the Chief 
Court passed on 22nd February 1915- in 
Civil Appeal No. 2183 of 1914 and reported 
as 27 Ind. Cas. 778, 

“Mr. B. Bevan Petman, for the Petitioner. ` 

“Mr, H. Beechey, for’ the Respondents 


` 


Vol. XXXVI] 
KAMTA V, PARBHU DAYAL, 


. JUDGMENT.—(1). This case is the outcome 
of my orgers in Civil Appeal No. 2183 of 1914 
[Jhanda Mal.v. Sardar Begam (1)] and Civil 
Miscellaneous Application No. 285 of 1915 
[Jhanda Mal v. Sardar Beyam (2)]. In 
the latter order I explained why it was 
necessary for me so to amend my former 
order as to give Musammat Sardar. Begam 
time to remove materials. I pointed out 
that I intendel in my earlier order to 
substitute the date of it (22nd February 
1915) for the date (30th March 1912) to be 
found in the first Court’s decree. This order 
of mine was dated 24th November 1915, 
and I regret that I did not go on to 
direct that, as 22nd February 1915 was 
long past, and the four months’ ‘term 
allowed had long expired if counted from 
that date, I, therefore, altered the date to 
24th November 1915. Musammat Sardar 
Begam has again come up, and I find 1 
must give her reasonable satisfaction. Mr. 


Beechey on the other side objects that she ` 


is estopped, and that section 152, Civil 
Procedure Code, does not apply. I can 
find no estoppel, and I think the section is 
wide enough to enable'me to avoid a 
reductio ad absurdum. 

(2). But I think Mr. Beechey’s clients 
deserve some consideration. T'he lady’s legal 
' advisers, should have put to the Court, 
both on 17th February 1915 (hearing of 
Civil Appeal) and on 24th November 1915, 
- exactly what was required; and one result 
of all this loss of time is that since 8th 
March 1915, Mr. Beechey’s clients have 
been standing out of Rs. 3,600 and that there 
have been two miscellaneous petitions argued. 

(3). I, therefore, direct that the decree 
be so amended that Musammat Sardar 
Begam may have four months from to-day 
to remove materials, instead of four months 
from 22nd February 1915, subject to the 
condition that on or before this day week 
she do deposit in executing Court Rs. 288 
for Mr. Beechey’s clients, this being the 
interest at 6 per cent. per annum on 
Rs. 3,600 for 13 months I also direct that 
the costs of the present proceeding be paid 
by her inthe ordinary sourse. Pleader’s fee 
Rs. 25. 

5 Petition accepted. 


(1) 27 Ind. Cas, 778; 168 P. W. B. 1916. 
(2) 37 Ind. Cas. 378; 169 P. W. R. 1916. 
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ALLAHABAD HIGH COURT. 
First Civin APPRAL FROM Orrer No, 83 
or 1916. 
November 3, 1916. 
Present: -Mr. Justico Walsh and 
Mr, Justice Stuart, 
KAMTA AND otHers—Derendants— 
— APPELLANTS 
versus 
PARBHU DAYAL AND anotaer—PLaIntiFr3 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 23 
—Preliminary point—LDeciston on one tssue—Remand. 

Inacase four issues were framed and the first 
Court decided an issue and finally disposed of the 
suit. The lower Appellate Court remanded the suit 
under Order XLI, rule 28: 

Held, that the decision was on a preliminary point 
within the meaning of Order XLI, rule 28, and tho 
suit was properly remanded. [p. 383, col. 2.] 

Mata Din v. Jamna Das, 27 A. 691; A. W. N. (1905) 
159; 2 A. L J. 685, referred to. 


~ First appeal from an order of the Sub. 
ordinate Judge, Mirzapur, dated the 12th 
February 19.6. 


Mr. S. D. Sinha, for the Appeliant. 
Mr. Newal Kishore, for the Respondents. 


JUDGMENT.—In this case four issues 
were framed. The Munsif decided the first 
issue in favour of the defendanty and dismiss- 
ed the suit. Now the first issue was an issue 
which, if decided in favour of the defendants, 
finally disposed of the suit. If cn the other 
hand it was decided in favour of the plaintiffs, 
it left other issues undetermined, and tke 
suit, therefore, came up to the Appellate Court 
in the condition that if the first issue was 
wrongly decided, the remaining issues had 
not been decided at all, and it was necessary 
to decide them. Having regard to the 
previous decisionsin this Court and particular. 
ly to the decision in Mata Din v. Jamna 
Das (1), we think that that was a pre- 
liminary point within the meaning of 
Order XLI, rule 23. 16 is most import- 
ant that on these questi ns of practice 
the decisions of the Court should be consistent. 
We think, therefore, that the case was a 
proper one for remand under that order. 
A further point has been suggested that the 
Appellate Court improperly admitted addi- 
tional evidence, but there seems to be no force 
in that point although it was put in the 


forefront of the memorandum of appeal. 
(1) 27 A. 691; A. W. N. (1905) 159; 2 A. L. J. 685, 
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We are not disposing of the suit, which still 

remains to be decided on the result of 
issues Nos. 2,3 and 4 inthe Munsif’s Court. 

This appeal must be dismissed with ccsts. 
Appeal dismissed. 


PATNA HIGH COURT. 

Seconn Civit Appean No. 1592 or 1915. 
November 13, 1916. 
Present:—Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 

_ RAGHURAJ SINGH—Derenpant— 

APPELLANT 
versus 
BISHEN TEWARY—PLaintiF¥, AND OTHERS 
— DEFEN DANTS—-RESPONDENTS. 

Civil Procedure Code tAct V of 1908), O. I, r. 8— 
Ejectment, suit for—Necessary parties—Co-owner, 
maintainability of swit by. 

Where a number of persons hold a joint interest 
in a cause of action and where the extent of the 
interest of each is an unspecified interest, it is 
open to any one of those persons to maintain on 
behalf of the whole body of interested persons a 
suit to establish the cause of action set forth and 
in the event of success of that one person all persons 
interested will enjoy the fruits of the litigation, unless 
there is some specific law forbidding such a procedure. 


Kanna Pisharody v. Narayanan Somayajipad, 3 M. 
234, | Ind. Dec. (N. S.) 718, followed. 

Therefore, one of several co-owners can, on behalf 
of the whole body, maintain a suit for the recovery of 
ihe land against trespassers. 

Second appeal from the decision of the 
Subordinate Judge, Chapra, dated 27th 
March 1915, reversing the decree of the 
Munsif, 8rd Court, Chapra, dated the 10th 
July 19.4. 

Mr. Garosht Chandra Mitra (with him Mr, 
Baidya Nath Sinha), for the Appellant. 

Mr. Parmeshwar Dayah (with him Messrs. 
Shambhu Saran and Anugrah” Narain), for 
the Respondents. 

JUDGMENT.—In this case upon the 
findings of fact arrived at by the lower 
Court, the only point on which the appeal 
can be argued is whether the plaintif is 
entitled to sue, and if so, to what extent 
ean he obtain relief. 

The facts are that the plaintiff, and the 
defendants Nos. 4 and 5 who apparently have, 
apart from this suit, no joint interests with 
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the plaintiff, purchased in execution of a 
decree the right, title and interes of one 
Dbanokdhariin the landsin suit. The extent 
to which the plaintiff was interested in this 
purchase is not specified in the plaint. It is 
mentioned only that the purchase was a joint 
purchase, - 

The lower Appellate Court has found 
as a fact that the plaintiff and these two 
defendants are entitled by virtue of an auction 
purchase to take possession of the whole of 
the Jands in suit and bas, therefore, made a 
decree in favour of the plaintiff for such 
possession jointly with the defendants Nos. 4 
and 5. It is argued that inasmuch as the 
defendants Nos. 4.and 5 have not made them- 
selves plaintiffs in the suit and have asked for 
no relief, it is inequitable that they should be 
given possession with the plaintiff. And it 
is further argued that since the defendants 
Nos. 4 and 5 cannot in equity obtain any share, 
it follows that the plaintiff cannot obtain 
any ebare inasmuch as he has failed to 
specify in the plaint the extent of bis 
interest as separate from the interests of 
defendants Nos.4and5 Weare of opirion 
that in these suggestions there is no force. 
The principle laid down in Kanna Pisharody 
v. Narayanan Somayajipad(1) is one which 
has been universally followed in the Courts 
throughout India., It is that where a number 
of persons hold a joint interest ina cause 
of action and where the extent of the 
interest of each is an unspecified interest, it 
is open to any one of those persons to 
maintain on behalf of the whole body of 
interested persons a suit to establish the 
cause of action set forth and that in the 
event of success of that one person all persons 
interested will enjoy the fruits of the 
litigation, unless there is some specific law 
forbidding such a procedure. There is no 
bar tn the present snit in any codified law. 
Under the common law the plaintiff must ke 
held entitled to bring on behalf of the whole 
body of persons interested a sunit for the 
recovery of the land upon which the principal 
defendauts are trespassing, and the whole body 
of those interested participate in the fruits of 
his success. The appeal must, therefore, be 
dismissed with costs. 

Appeal dismissed. 


(1) 3 M. 234; 1 Ind. Dec. (N. s.) 718, 
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MADRAS HIGH COURT. 
Civia Miscettaygous Petition No. 50 
or 1916, : 
July 25, 1916, 
Present: —Mr, Jastice Spencar and 
Mr. Justice Phillips. 
Sri RAGHUNADA DOSS ~ 
PETITIONER 
b CeTSUS 
Sri Sr S VIKRAMA DEO, MAHARAJA 

or JEYPORE -~ Resronpent. 

Ganjam and Vizagapatam Agency Rules, rr, 10 (4°, 
18, 20—Rzmew of order passed ex parte- Juris- 
diction of Governor’s Agent —Civil Procedure Code (Act 
V of 1908), s. 151—Order -passed without notice — 
Remedy of party aggrieved. 

Every litigant is entitled to be heard bofore an 
order is made to his prejudice, and the proper 
remedy of a party against whom an order has been 
made without hearing him is to apply to the same 
authority for a re-hearing. [p. 886, col. 1.] 


Yandamuri Jagannadham v. Yandamuri Besha- 
chelam, 28 M. 404, Ganeswar Singh v. Ganesh Das, 
33 ©. 1178; 10 O. W. N. 96.3; 4 C. L. J. 177; 16 M. L. 
J. 365; 8 Bom. L. R. 719; 3 A.L.J 69851 M. L. T. 
308; 33 I. A. 134, followed. 


Apart from the provisions of section 151 of the 
Code of Civil Procedure, a Court has an inherent 
power to rectify any inadvertent mistakes made 
by it and when a party can kave a mistake corrected 
by the Conrs which made the mistake, be should 
adopt that course rather than resort to the Appellate 
Court. [p. 887, cols. 1 & 2.] 

Debi Bukhsh Singh v, Habib Shah, 19 Ind. Cas. 526; 
15 Bom. L. R. 640; 17 0. W. N. 829; 11 A. L. J. 625; 
18 ©. L. J. 9; 14 M. L., T. 33; (1918) M. W, N. 566; 25 
M. L. J. 148; 35 A. 281; 16 0. ©. 194; 40 I. A. 120 
(P. O.); Vint v. Hudspith, (1895) 29 Ch. D. 322; 54 L. 
J, Ch. 844; 52 L. T. 74'; 88 W. R. 738; Ganeswar 
Singh v. Ganesh Das, 33 C. 1178; 33 I. A. 134; 16 M. 
L.. J. 365; 10 0. W. N. 969; 4 O. L. J. 177; 8 Bom. L. 

B. 719; 3 A. L. J. 698; 1 M. L. T. 395, followed. 
$ Where the Ageni tothe Governor, Vizagapatam, 
set aside, after hearing the parties, an eò parte order 
previously made by himself without notice to the 
parties and without hearing them, and passed a final 
order correcting the mistake: 

Held, that though the Agency Rules did not in 
express terms invest the Agent with the power to 
review his own order, the Agent had inherent power 
to rectify a mistake committed by him without 
hearing the parties and the High Court would not, 
on technical grounds, interfere with a decision that 
was saa on the merits, [p. 386, col. J; p. 337, 
col, L 

Bibi Mutto v. Ilahi Begum, 6 A. 63; 3 Ind. Dec. 
(x. s.) 689; Amir Hasan v. Ahmad Ali, 9 A. 36; A. W. 
N. (1886) 293; 5 Ind. Dec. (x. s.) 454, followed. 


Petition praying that in the circumstances 
stated therein the High Court will be 
pleased to direct the agent to the Governor 
at Vizagapatam to put the petitioner in pos- 
session of Sri Balajiswami Matt at Gunupur 


25 
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and its properties as directed by the Hizh 
Court and as pər his orlers dated the 5th 
March 1913 and Llth March 1913. 


Mr. T. Rangachariar, for the Potitioner. 
The Hon’ble Mr. B. N. Sırma, for the Rə- 
spondent. 


JUDGMENT. 


Speycer, J.—The Agent to the Governor, 
Vizagapatam, was directed by this Court 
in Civil Miscellaneous Petition No. 152 of 
1909 to investigate ani decide the question 
whether the petitioner Raghunatha Doss 
is the lawfal’ mahant of Sri Balajiswami 
Mutt in Jaypora or not and to dispose of. 
the application for restitution of property 


scordingly. The result is that wa have 
before us a, finding of the Special 
Assistant Agent that the said individual 


is the lawful mahani, an order dated 6th 
March 1913 of the Agent to the Governer 
made without hearing the parties accepting 
the Special Assistant Agent’s finding, two 
written endorsements dated 12th March 
1913 on petitions objacting tə the Special 
Assistant Agent’s finding and asking for 
a hearing, and an order dated 22nd May 
1913 made after hearing both sides deciding 
that Raghunatha Doss was not the lawful 
mahane. 

We are now asked under rule 2) of 
the Agency Rules to direct the Agant 
to review his last order on the ground 
that having once passed an order io the 
matter, he had no jurisdiction to review 
it without a fresh direstion from the High 
Court. 

There are nd merits in the present 
application to recommend it. [ have no 
doubs that the final order of the Govern- 
ment Agant, which follows the carefully 
considered decision of a former Govern- 
ment Agent Mr. H. G. Turner, is right. 
Tf the matter had come before us on 
appoal from the firsb order of the Govern- 
ment Agaut, wə should feel tha noseassity 
of directing him to pass a proper order 
after heariaug the parties. Now that he 
has decided the case -in a proper way, it 
will serve no useful purpose to again remand 
it. To ask us to declare in favour of his 
first order is in effacs toast us to prafer 
a wors3 jaigmant tọ a batter upon a 
puiraly technical objection. It is an 
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elementary principle of justice that every 
litigant is entitled to be heard before an 
order is made to his prejudice. If any 
authority be needed for this self-evident 
proposition, it will be found in the wording 
of Agency Rule XVJII which speaks of 

“the offcer bearing the appeal” and in 
Yandamuri Jagannadham v. Yandamurt 
Seshachelam (1), and in Ganeswar Singh v. 
Ganesh Das (2) the Privy Council lay down 
in the latter case that the proper remedy 
of a party against whom an order has 
. been made without hearing him is to apply 
to the same authority for are-hearing, as 
“was done in the present case. The first 

order having been passed without notice 
to the parties had thus no judicial value. 
As the whole matter is before us and the 
parties have been fully heard and as 1 
am satisfied that the order appealed against 
js a just crder, the proper course, in my 
opinion, is to dismiss the present applica- 
tion with costs. 

This is sufficient to dispose of this 
petition, but as the question has been 
raised and argued at length whether the 
Agent acted without jurisdiction in 
reviewing his own order, I may state how, 
I think, that plea fails. 


Under the Oivil Procedure Code if a 
Court passes an order‘or decree without 
hearing one of the contesting parties, it 
is provided that that party may apply to 
the Court that passed the order to set 
aside its ex parte order or decree (see 
Order IX, rules 6, 8, 9 and 13). The 
procedure to be followed when an order is 
passed ex parte both of plaintiff and defendant 
is similar (see Order IN, rules 3 and 4). 

Although it has been held that ex parte 
decrees and orders are capable cf being 
reviewed under the provisions of the Civil 
Procedure Code [vide Bibi Mutto v. Iahi 
Begam (8) and Amir Hasan v. Ahmad Ald 
(4)], yet the ordinary procedure for dealing 
with the consequences of the non appearance 


(1) 28 M. 404. 

(2) 33 ©. 1178; 10 O. W. N. 969; 4 
M. L. J. 865; 8 Bom. L. R. 719;3. 
L. T. 808; 33 I. A. 134. 

(3) 6 A. 65; 3 Ind. Dec, (x. s.) 639. 

a” 9 A. 36; A. W. N. (1856) 293; 5 Ind, Dec. (nN. s.) 
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of parties is distinguishable from jhe proce-' 
dure for review of judgment and is contained 
in Order IX of the Civil Procedure Code. 

Now the Agency Rules are silent as to 
the procedure to be followed by Agency 
Courts in the event of parties not appearing 
at the hearing of suits and appeals. It 
is only as regards the examination of 
witnesses that rule 13 specifically states 
that the rules prescribed by the Civil 
Procedure Code will apply. But rule 10, 
clause 4, invests the Agent and his 
Divisional Assistants with the same powers 
as are vested in District and Subordinate - 
Courts respectively, subject to the modifica- 
tions contained in these rules. 

Where nothing appears to the contrary, 
ib may, therefore, be reasonably assumed 
that a Government Agent, who takes the 
step that a District Court, acting as 
directed by the Civil Procedure Code, 
would take under similar circumstances, 
is acting legally. When tbe matter before 
the Agent is an appeal not summarily 
dismissed, rule 18 states positively that 
he “will proceed as directed by the Code 
of Civil Procedure’, In this view, the 
order dated 22nd May 1913 was not 
ultra vires. 

The petition is dismissed with costs. 


Paituips, J—Under rule 10 of the Rules 
framed for the Vizagapatam Agency Tracts, 
the Agent to the Governor has the powers 
of a District Court, subject to any modifea- 
tions .contained in the rules, and under that 
rule, the Agent has held that he has the . 
power of reviewing his own order, and 
purports to do so in the case now under 
reference. For. petitioner, it is contended 
that the Agent has no such power and 
secondly, that even if he has such ‘power, 
his present order is wrong because it is a 
review of a review. I think the second 
objection may be disposed of briefly on the 
ground that the Agent has not reviewed 
an order ‘passed in review. The petitions 
put in by counter-petitioner on 5th March 
1913 and &th March 1913 wereapparently 
written before the orderof 6th March 1913 
had been received by him, and they are 
certainly not applications to review tbat 
order. The first is merely a petition ask- 
ing for a hearing before orders are passed, 
and the second is a petition setting forth 
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the objections which counter-petitioner 
wished to urge against the finding of the 
Senior Assistant Agent. There was no 
hearing of either petition, but the Agent 
summarily dismissed them on the ground 
that counter-petitioner was not entitled to 
a hearing and that orders had already 
been passed. As the orders were not passed 
on any application to review the original 
order, of which counter-petitioner was then 
unaware, they cannot be treated as orders 
passed in review. I think it unnecessary 
to deal with the more difficult question of 
whether the Agent has the power of re- 
view, for I agree with my learned brother 
that on the merits petitioner has no case. 
Even if I were of opinion that the Agent 
has no power of review and that the 
order under reference was passed withont 
jurisdiction, it would be manifestly unjust 
to set it aside and restore the order of 
6th March 1913 which was passed without 
hearing the parties. Both orders would 
have to be set aside andthe whole proceed- 
ings commenced afresh. However, I do 
not think that this course is necessary now, 
for the order under reference corrects an 
order which had been made previously with- 
out hearing the parties. It is an elementary 
principle that a party is entitled to be heard 
before an order is passed to his prejudice 
and the Agent acted illegally in passing 
the order of 6th March. 1913 without hear- 
ing either party.. Even if he considered 
it to be an appeal, which it was not, the 
Agency Rules do nottempower him to dis- 
miss an appeal without allowing the appel- 
lant to be heard in support .of it, although 
he need not summon the respondent, In 
a case wherea Deputy Commissioner passed 
orders in the ahsence of a party who had 
died, and subsequently reviewed his order, 
it was held. by the Privy Council that he 
was right and Lord Shaw remarked: “Quite 
apart from section 151, any Court might 
have rightly considered itself to possess an 
inhereut power to rectify the mistake which 
had been inadvertently made,” Debi Bakhsh 
Singh v. Habib shah (5). When a party can 
have a mistake corrected by the Court which 


(5) 19 Ind. Cas. 526; 15 Bom. L. R. 640; 17 0. W. N. 
829; 11 A. L. J. 625; 18 ©. L. J. 9: 14 M. L. T. 38; 
(1913) M. W. N. bt6; 45 M. L. J. 148; 35 A. 381; 16 
Ò. G. 194; 40 L A. 150 (P. 0). 
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made the mistake, he should adopt that 
course rather than resort to the Appellate 
Court [vide Vint v. Hudsptth (6) and 
Ganeswar Singh v. Ganesh Das (2)]. In 
this view as the whole case is open 
before us, I agree that we should notin- 
terfare in a case where an initial injustice 
bas been corrected and substantial justice 
done. 
Petition dismissed. 

VRP. 


(6) (1885) 29 Ch. D. 322; 54 L. J, Oh, 844; 62 L, 
T. 741; 33 W. R. 738. 





MADRAS HIGH COURT, 
Civin MiIsCELLANEOUS Petition No, 708 
oF 1916 anp Seconp Appa No. 92 or 1914, 
August 30, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Napier. 
TANGUTURI JAGANNADHAM. alias 
HANUMANTHA RAO—Patitionar 
IN No. 708 or 1916— RESPONDENT IN No, 92° 
oF 1914 
$ versus 
K. SESHAGIRI RAO AND OTSERS— 
Responpents IN No. 708 or 1 916—APPELLANTS 


IN No. 92 or 1914, ; 

Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
—Sale without notice to judgment-debtor, validity of-— 
Auction-purchaser, extent of protection to, under 
irregular sale—Notice, absence of—Burden of proof. 

A Court auction-sale held without notice to the 
judgment-debtor, whose interests are to be directly 
affected by the sale, is vitiated by such a grave and 
material irregularity that it is liable to be set aside on 
that sole ground, unless it is proved that the judg- 
ment-debtor had knowledge of the execution proceed- 
ings or wilfully kept himself in the background or 
there are other valid defences to his claim. [p. 888, 
col 2. 

Malkarjun v. Narhari, 25 B. 337; 5 C. W. N. 10; 2 
Bom. L. R. 927; 27 I. A. 216; 10 M. L. J. 868; 7 Sar. P. 
O. J. 739; Raghunath Das v. Sundar Das Khetri, z4 Ind. 
Cas, 34; 18 O. W. N. 1058; 1 L. W. 567; 27 M. L. J. 
150; 16 M, L. T. 353; (1914) M. W, N. 147; 16 Bom. 
L. R. 814; 20 C. L. J. 555; 13 A. L. J. 154; 42 C. 72 
(P. C.), followed. 

Ramachari v. Duraisami Pillai, 21 M, 167; 7 Ind. 
Dec. (x. s.) 475, referred to. 

A bona fide ouction-purchaser is protected as 
against an irregular sale where the decree in execu- 
tion of which the sale is held, was passed by a 
Court having jurisdiction, though the decree was 
vitiated by illegality or was afterwards set aside, 
But irregularity in the conduct of the sale itself 
which vitiated it can be urged against the Court 
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auction-purchaser also in proper proceedings by way 
of application or of suit within the time prescribed 
by law. [p. 388, cols. 1 & 2.] 

Zian-ul-Ab-Din Khan v. Muhammad Asghar Ali Khan, 
10 A. 166 (P.-C.); 15 I. A. 12; 5 Sar, P. O.J. 129 6 
Ind. Dec. (xN. 8.) 112, Kr ishna Chandra Mandal v. 
Jagendra Narain Roy, 27 Ind. Cas. 189; 20 C. L. J. 439; 
190. W. N. 587; Malkarjun v. Narharz, 25 B. 337; 5 
0. W. N. 10; 2 Bom. L. R. 927; 27 I. A. 216; 10 M. L. 
J. 369; 7 Sar. P. C. J. 739; and Satis Chandra Ghose 
v. Rameswari Dasi, 81 Ind. Cas. 894; 22 ©, L. J. 409; 20 
CO, W. N. 665, distinguished. 

Where a sale i is sought to be set aside for want of 
notice to the judgment-debtor and that the same was 
not in fact issued through Court, it is for the Court 
auction-purchaser to prove that the jadgment-debtor 
was otherwise aware of the sale and to set up 
appropriate defences. [p. 389, col. 1.] 


Application under section 114 and Order 
XLVII, rulel, of the Code of Civil Pro- 
cedure for review cf the judgment of the 
High Court in Second Appeal No. 92 of 
1914, printed as 32 Ind. Cas. 39), on the file 
of the High Court, 

Mr. T. Prakasam, for the Petitioner. 
Mr. K. Krishmaswami Atyangar, for 
Respondents. 

JODGMENT.—This Civil Miscellaneous 
Petition No., 708 of 1916 is an application 
to review our judgment in Second Appeal 
No. 92 of 1914,* as it proceeded on the 
basis that the suit to set aside, among 
other things, the Court auction-sale of item 
No. 18 (at which the 15th defendant became 
the purchaser of that item) was brought 
mêre than a year after that sale and was, 
therefore, barred by Article 12 of the 
Limitation Act. It is not now disputed 
that we were in error in having entertained 
the opinion that tbe suit was brought after 
an interval of more than one year from 
the date of the confirmation of the sale of 
item No. 13. 

It is, however, argued for 15th defend- 
ant’s legal representatives (the appellants) 
that the sale should not be set aside as 
the 15th defendant was a bona fide pur- 
chaser at the Court auction without notice 
of the irregularities relied on by the plaint- 
Ga. A third party who is the tona fide 
purchaser at a Court auction-sale is no 
doubt protected where the decree, in execu- 
tion of which the sale was held, was passed 
by a Court having jurisdiction, though the 
decree was vitiated by illegality or was 
afterwards set aside. But irregularity in 


the 








gee 82 Ind. Cas. 891.—Lu, 
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the conduct of the sale iiself which vitiated 
it could be urged sagainst the Court auction- 
purchaser also in proper proceedings by 
way either of ‘application or of suit taken 
within the period fixed by iaw and the 
observations in Zain-ul Abdin Khan v. 
Muhammad Asghar Ali Khan (1), Krishna 
Chandra Mandal v, Jagendra Narain Roy (2) 
and Malkarjun v. Narahari (3), relied on 
by the appellants’ learned Vakil [See also 
Satis Chandra Ghose v. Rameswart Dusi (4) ] 
have ro bearing cn the question before us. 
The question for decision in those cases was 
whether sales in execution held under 
decrees afterwerds reversed were valid. 
We think that we are bound by tke Privy 
Council decisions in Malkavjun v. Narhari 
(3) and Raghunath Das v. Sundar 
Das Khetri (5) to hold that a Court 
auction-sale beld without notice to 
the judgment-debter whose interests were 
to ke directly affected by the sale (as in 
the present case), without notice to a major 
judgment-debtcr who was wrongly treated 
as a minor, is vitiated by such a grave 
and material irregularity that the judg- 
ment-debtor is entitled to bring a suit to 
set aside the sale on that sole ground, 
unless the defendant pleads facts which 
raise valid defences to the claim of the 
plaintiff which is, prima facie, a sustainable 
claim. One of such defences is indicated 
by the decision in Ramachart v. Duraisam? 
Pillai (6), namely, that the plaintiff, 
knowing of the proceedings before the sale 
actually tcck place, allowed arother judg- 
ment-debtor to represent him in the execu- 
tion proceedings, wilfully kept in the back- 
ground ard allowed the sale to proceed, 
when he could have stopped it by pointing 
out the irregularity to the Court at once. 


If the decision in Famachari v. Durat- 


samt Fillat (6) intended to lay down that 

t1) 10 A. 166 (P. C.); 15 I. A. 12; 5 Sar. P. 0. J. 
129; 6 Ind. Dee. (x. s.) 112. 

(2) 27 Ind. Cas, 189; £0 0. L. J. 469; 19 C. W. N. 
83T. 

(3) 25 B. 887; 50. W, N. 10; 2 Bom. 2 A 927; 27 
I. A. 216; 10 M. L. J. 368; 7 Sar. P. 0. J. 7 

(4) 81 Tnd. Cas. 894; 22 O. L. J. 409; ee WON. 
665. 

(5) 24 Ind, Cas. 304; 180. W. N. 1058; 1 L. W. 567; 
27 M. L. J. 150; 16 M. L. T. 353; (1914) M WIN. 
147; 16 Bom. L. R. 814; 20 C. L: J. 555; 18 A. L. J. 
154; 42 0.72 (P. C.). 

(6) 2L N. 167; 7 Ind. Dee. (x. 6.) 475. 
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the plaintiff in such a suit ought to 
allege én the plaint not only that no 
notice was served on him through Court 
as required by law but that even otherwise 
he had no notice of the sale proceedings, 
we respectfully dissent from such a view. 
But we are not at all clear that the 
learned Judges intended to go so far as to 
lay down such a proposition. 

The .observations of the Privy Council 
found at page 348 of the decision in Malkarjun 
v. Narhari (3), which was decided later than 
the case of Ramachari v. Duraisami Fillat 
(6), seem to imply clearly that it was for the 
Court-purchaser to seb up any appropriate 
“defences when the plaintiff has made the only 
necessary allegation in his plaint, namely, 
that no notice through Court as required 
by law was issued to and served on him. 

We are finally asked to send down for 
finding an issue as to whether the plaint- 
iff had notice of the sale proceedings 
otherwise than through Court and whether 
he is estopped by his conduct from relying 

-on the material irregularity in the sale 
proceedings, 

We think that the 15th defendant not 
having raised that defence in his written 
statement, -it would be inadvisable to allow 
him to raise it at this late stage and we, 
therefore, refuse it to be so raised. 

In the result the Second Appeal No. 92 
of 1914 is dismissed with the plaintifi’s 
costs incurred by him in this Couri, 
including the costs of the Review Petition, 


Civil Miscellaneous Petition No. 708 of 
1916. 
Review petition allowed; 
Second appeal dismissed. 


VRP, 
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PATNA HIGH COURT. 
First Civi APPEAL No. 221 
or 1915. 

November 20, 1916. 
Present:—Mr. Justice Mullick and 
Mr. Justice Atk‘nson. 
INDRA DEO NARAYAN SINGH-- 
PETITIONER— Å1 PELLANT 


CETUS 
MATUKDHARI SINGH —O-rosite Parry 
—- RESI ONDENT. 


Civil Procedure Code (Act V of 1993), 0. IX, r. 13— 


- 


Decree, ex parte, applicution to set aside—Minor— 
Guardian ad litem, father, whether proper— Hindu Law 
— Joint- family. 

A father is fully competent to be the guardian ad 
litem of his minor son and to protect his interests, 
[p. 390, col. 1.] 

A mortgagee sued his mortgagors, members of a 


. joins Hindu family one of whom was a minor, on 


the mortgage. Tho minor's father, who was himself 
a defendant, was appointed guardian ad litem of his 
son, but he failed to putin any defence and an ev 
parte decree was passed against the minor. The 
lattor applied to set aside the decree: 

Held, that the minor was fully represented in the 
case by his father, and that the decree was, therefore, 
binding on him. [p. 39', cols. 1 & 2] 


Appeal from a decision of the Sub-Judge, 
3rd Court, Patna, dated the 22nd February 
1915, 


Messrs. Ganesh Dutta Singh and Shivnandan 
Rat, for the Appellant. 


Rai Guru Saran Prasad, for the Re- 
spondent. 
JUDGMENT. 
ATKINSON, J.—Nathuni Prasad is the 


maternal uncle of the present ‘appellant, 
Jadunandan Prasad Singh, the grandfather, 
and Ram Das Singh the father of the appel- 
lant and the appellant himself are members 
of a joint Hindu family. The grandfather 
as karta of the family made a mortgage 
charging the family property with payment 
of money, and if is alleged thatthe debt sp 
contracted was fora family necessity, The 
mortgagees under the mortgage instituted a 
suit cn the 26th April 1109 to realise the 
amount cf their mortgage-debt. The defend- 
ants to that suit were Jadunandan Prasad 
Singh the grandfather, Ram Das Singh his 
son, the present aprellantand the defendant 
No. 4, who appears to be a subsequent 
purchaser of this property. At the date of 
the institution of the suit the appellant was 
a minor. Neither the grandfather nor any 
member of the joint family contested the suit. 
The suit was contestcd only by defendant 
No. 4. The appel'ant being aminor at the 
time, his father Ram Das Singh was on the 
25th of May 1909 appointed guardian of 
his minor son, and on the 3lst May 1909 
Ram Das filed a petition on behalf cf his 
father, himself, and as guardian of his son 
for time to file a written statement in answer 
to the claim of the mortgagees on foot of the 
mortgage-bond. No written statement was 
filed by any of these three persons, and as 
against them the suit proceeded and was 
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decreed ex parte on the 30th August 1909, 
The present appellanton the 2nd February 
1915 made an application to have the 
decree of the 30th August 1909 set aside 
on the following grounds, (1) that he 
had no notice of the proceedings incidental 
to that decree, (2) that he was not properly 
represented in the suit, and (3) that his 
interests were not properly looked after, 
Be alleged that he had been living since 
the death of his mother in 1904 -with 
his maternal uncle and that at the time when 
the process was served upon his father, he 
was not an inmate of his father’s house, 
and that he received no notice of any kind 
whatsoever affecting him with knowledge of 
the proceedings in the mortgage suit. The 
learned Judge finds that that story is an 
entire concoction, that the appellant was 
not living with his: maternal uncle, but 
that he was-living in the house of his 
father, and that he was affected with notice 
of the proceedings, On the second point it 
was suggested that he was not properly 
represented. We entirely disagree with that 
contention. The appellant’s father was 
appointed his guardian and he was fully 
‘competent to be the guardian ad litem of 
tis son, and as such he was properly appoint- 
ed and could have afforded the son in the 
course of the litigation every protection, if 
‘indeéd he had any defence to the action at 
‘all. 

Thirdly itis alleged that the interests of 
‘the minor were not looked after, As to 
this there is no evidence whatsoever before 
us which would justify us in arriving at 
the affirmative conclusion that the minor’s 
interests at the time had been disregarded. 

The present application is made under 
Order IX, rule 18. It is specific in its terms 
and it enables a person to apply to set aside 
an ex parte decree if he satisfies the Court 
that the summons was not duly served, or 
that he was prevented by sufficient cause 
from appearing when the suit was called 
on for hearing. Admittedly the appellant was 
not able to satisfy the Court that the 
summons was not duly served. We entirely 
agree with the finding of fact on that point 
arrived at by ths learned Judge. 

It remains to consider whether any 
sufficient cause was alleged or -proved for 
the minor not appearing when: the suit 
was called on for hearing. We have - listened 
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very attentively to the argument of the 
learned Vakil for the appellant, bué he has 
utterly failed to convince us that any cause 
was shown or that proof ofany cause was 
given to the learned Judge to show or to 
excuse the non-appearance of the minor 
appellant by his guardian at the trial. There 
is no affidavit or evidence given by the 
father or by the grandfather. It is 
suggested that the guardian either disregard- 
ed his duty or ifhe did not disregard his 
duty, that probably hs may have been 
purchased off by the mortgagees frem filing 
his defence to resist their claim. This is a 
matter of speculation and no evidence 
having been given to justify these allega- 
tions, we donot think that we would be 
justified in acceding to this application, and 
accordingly we dismiss the application with 
costs measured at one gold mohur. - 
Mcutics, J.—I agree. 
Application dismissed, 


al 


PUNJAB CHIEF COURT. 

Orvic Revistoy Parition No. 740 or 1915, 
February 2, 1916. 
Present:—Mr, Justice Shah Din. 
MIHAN SINGH AND OTHERS —DRFENDANTS — 
PETITIONERS . 

Versus 
Musammat BHAGWAN KAUR— 


RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), s. 77 (8), as 
amendet by Punjab Act HI of 1912, seope of— 
Revenue Court, question exclusively triable by ~Pro- 
cedure—Civil Courts, duty of. 

Where, ina case cognizable by a Civil Court, the 
question was whether defendants were oecupancy 
tenants of the land in dispute: 

Held, that the matter was one which could, under 
section 77 (3) of the Tenancy Act, be heard and 
determined only by a Revenue Court, and that the 
Civil Court trying the suit should have returned the 
plaint for presentation to the Collector in accordance 
with the provisions of Act ILL of 1912. [p. 391, col. 1.] 


Petition for revision, under section 44 of 
Act ILI of 1914, of the order of the Senior 


‘Subordinate Judge, Feroz3pore, dated the 25th 


May 1915, reversing that of the Mansif, 2nd 
class, Zira, District Ferozspore, dated the 9th 
April 1915, and remanding the case for trial 
according to law. 

_ Mr, Daulat Ram, for the Petitioners, 


+ 
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Lala Shaukat Ras, for the Respondent. 

JUDGEMENT.—The Senior Subordinate 
Judge is right in holding that the suit as 
laid was one cognizable by a Civil Court; 
“but he has ignored the proviso to sub-sec- 
tion (3) of section 77 of the Panjab Tenancy 
Act, which was added by Panjab Act III 
of 1912. That proyiso runs as follows: 

“I. Where in a suit vognizable by and 
instituted in a Civil Court it becomes neces- 
sary to decide any matter which can under 
this sub-section be heard and determined only 
by a Revenue Court, the Civil Court shall 
endorse upon the plaint the nature of the 
matter for decision and the particulars 
required by Order VII, rule 10, Civil Pro- 
ceduré Code, and return the plaint for pre- 
sentation to the Collector.” 

2 


z 


ni 


In the present case the principal plea urged 
by the defendants was that they wera occu- 
pancy tenants of the land on which the trees 
in disputestood, and that as such they had a 
right to cut those trees. The question 

-whether the defendants were ocvupancy 
tenants or not of the land on which the trees 
stood isa matter which can, under sub- 
section (3) of section 77 of the Punjab 
Tenancy Act, be heard and determined only 
by a Revenue Court; therefore, the provis> 
to sub-section (3) applies to this case, and 
the Munsif who beard the snié should have 
proceeded in accordance with the diractions 
contained in the first paragraph of the said 
proviso. Fakiria v. Dhani Nath (1) which 
has been followed by the Senior Sabordinate 
Judge and the Full Bench decision of this 
Court, Haji Muhammad Bakhsh v, Bhagwan 
Das (2), have been .raniered obsolete by 


the enastment of the proviso tə sub sestion’ 


(3) of section 77, to which reference has been 
made above. 

I accept this revision and setting aside 
the order of the Senior Subordinate Judge 
send the case back to the Munsif with a 
direction that the provisions of the first 
clause of the proviso aforesaid be complied 
with. The parties will pay their own costs 
in this Court. ` 

| Petition accepted. 
(1) 24 P. R. 1907; 131 P.:W. R. 1907; 26 P. L. R. 


1903. 
(2) 3 Ind. Oas. 498; 76 P. R. 1909; 119 P. W. R. 


1909; 66 P. L, R. 19°Q, 
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ALLAHABAD HIGH COURT. 
First Oivru APPEAL No. 76 or 1915. 
October 20, 1916. 
Present: —Mr. Justice Walsh and 
Mr. Justice Stuart. 
CHIRUNJI LAL AND oraers—APPLICANTS — 
APPELLANTS 
versus 
AJODHIA PRASAD AND OTHERS— OPPOSITE 
PARTI ES— RESPONDENTS. 

Provincial Insolvency Act (IIL of 1907), s. 16— 
Appeal—Application for adjudication dismissed — 
Parties, proper——Practice—Insolvency Court, power of, 10 
refuse application for adjudication—Adjudtcation, 
order for. 

In an appeal by a debtor against an order of an 
Insolvency Court dismissing his application for 
adjudication, notice of the appeal should be given to 
a substantial number of creditors to enable them 
to represent their interests as respondents. [p. 392, 
col, 1.] 

An §nsolvency Court has inherent power to refuse 
an application for adjudicition by a debtor when it 
is satisfied that it will result in no benefit,to any- 
body and is an abuse of the process of the Court. 
Ep. 892, col. 2; p. 393, col. 1.] 

Where there are considerable debts and also certain 
assets which can be administered anda dividend paid 
to all the creditors, it is contrary tothe policy of 
the Provincial Insolvency Act to refuse adjudication. 
[p. 398, col. 2.3 


The fact that a debtor, who is otherwise within the 
provisions of the Insolvency Act which renders an 
adjudication against him possible, is also a dishonest 
man, is not a reason for refusing an order of 
adjudication; but where fraudulent conduct is dis- 
closed, such as that the debtor was carrying on a 
dishonest business to obtain some material benefit 
for himself through the machinery of the Insol- 
vency Court, the Court must take it into serious 
account when the time arrives for him to apply 
for his discharge. [p. 392, col. 2; p. 393, col. 1.] 


Tirloki Nath v. Badri Das, 23 Ind. Cas. 4; 36 A. 
250; 12 A. L. J. 855; Ev parte Painter, In ve Painter, 
(1835) 1 Q. B. D. 85; 64 u. J Q. B. 2% 71 L. T. 481; 
1 Manson 499; In re Hancock, E» parte, Hillearys, 
(1904) 1 K. B. 585; 73 L J.K B. 245; 90 L. T. 
389; 52 W. R. 547; 11 Manson 1, referred to. 

First appeal from an order of the Sesond 
Additional Judge, Aligarh, dated the 31st 
Marsh 1915. 

Dr. Sundar Lal and Dr. Surendra Nath Sen, 


for the Appellants. 


Messrs. Girdharilal Agarwala, [qhal {imid 
and Pearey Lal Banerji, for the Raspoalents. 


JUDGMENT, 


Warsa, J.—This case is by ns means easy 
to deal with and raises several questions of 
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some importance. Not for the first time in 
tkis Oourt within my short experience 
questions are raised which show what, 
I think, has been recognised - for some- 
time by the legal profession, that there 
is a real recessity for a rigorous amendment 
of the existing insolvency law in these Pro- 
vinces. It is a question of some public im- 
portance which calls for the attention of the 
Government. Now there was one prelimi- 
nary question, which it is desirable to dispose 
of which was mentioned by Dr. Sundar Lal 
on behalf of the appellant at the opening of 
the appeal, namely, where the debtor bas peti- 
tioned on his own behalf for an order of 
adjudication and his petition has been dis- 
missed and he desires to appeal, whom he 
ought to make partiesas respondents to his 
appeal. There is no provision in the Act 
dealing specifically with the matter. If there 
was a Receiver, then in the rare event of 
a debtor appealing from an order of an 
Tnsolvency Court, the proper person to make 
respondent would be the Recaiver, but 
ex hypothesi there can be no Receiver, inasmuch 
as the appointment of a Receiver depends upon 
the adjudication. In this particular case 
there was an interim Receiver who had been 
appointed before the hearing of the petition 
and whose appointment was continued for the 
purposes of convenience, when it was known 
that the order of dismissal would be taken to 
the Court of Appeal. We are disposed to 
agree with Dr. Sundar Lal that that order, 
although a very natural and convenient one 
to make, was a nullity if anybody had chosen 
to call it in question and, therefore, the pre- 
sent appellant was well advised under 
the circumstances in not making the interim 
Receiver a party to the appeal. The persons 
really interested in the discussion before us 
were the general body of creditors and with- 
out attempting to lay down arule of universal 
application, we think that the better 
practice in such cases is to do what has been 
done in this case or even less than what has 
been done in this case, to give notice to a 
substantial number of creditorsof the proposed 
appeal, so as to enable them to represent their 
interests as respondents. Now thegrounds upon 
which the learned Judge has dismissed the 
application may be summarised as follows:— 

(1) It is alleged, and the Judge appears to 
have held, that one, if not more, of the appli- 
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cants (there are in fact three applicants for 
insolvency) had supplied his mother with 
funds. What precise branch of the criminal 
law that act is supposed to constitute a breach 
of, we do not forthe moment appreciate, but 
if it be the fact, then the money which could 
not otherwise be recovered from the mother, 
might be recovered by the Receiver undr 
the Insolvency Act. That ground appears 
to us, so far from being a ground for 
refusing an adjudication in bankruptcy, to 
be rather a reason in favour of making the 
order. 

The second ground is that the insolvent has 
deliberately incurred liabilities and com- 
mitted various frauds in the course of doing so. 
The fact that a debtor, who is otherwise 
within the provisions of the Insolvency Act 
which renders an adjudication against him 
possible, is also a dishonest man, does not 
seem to us to be a reason for refusing an 
order of adjudication. Conduct of that kind can 
be dealt with either independently of, or 
through the machinery of, the Insolvency 
Act, and if he has committed any offence, he 
can be dealt with for it, whether he is made 
an insolvent or not. 

The third ground is that he appears to have 
collected funds while proceedings in insol- 
vensy were contemplated, and not to have 
accounted for them. The observations we 
have made about the second ground apply 
equally tothe third ground. It, therefore, 
appears to usthat the three grounds upon 
which the learned Judge proceeded are not 
grounds recognised by law for refusing an 
adjudication. Therespondents, however, have, 
in addition to the specific matters relied upon 
by the learned Judge in the Court below, put 
forward other arguments of a somewhat 
similar character. It is safe to say that none 
of them amount toan allegation of what is 
known as an abuse of the process of the Court 
or really da any more than aggravate the 
allegation made against the debtor at the 
hearing. It is perfectly true that it is open to 
an Insolvency Court, (we think it is general- 
ly resoguised that the principles which 
regulate the administration of the Bankruptcy 
Act of 1883 in England are applicable to the 
Frovincial Insolvency Act), and according to 
the Eaglish authorities if is quite clear that 
there ig an inhersnt powerin the Insolvency 
Court, to refuse an application by a debtor 
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when it is satisfied that it will result in no 
benefiteto anybody andis an abuse of the 
process of the Court. Before pointing out 
shortly the illustrations of that principle, 
because as Dr, Sundar Lal has rightly 
pointed out, it: is -very easy to use 
vague language and take it out of one 
` context and apply it to another, and it is, 
of course,a dangerous method of interpre- 
tation it is important in this case to point 
out two things. First, owing to the nature 
of the resistance offered to the debtor’s 
application and to the way in which the 
Judge has treated the case, there are cer- 
tain findings of fact in the judgment before 
us of an undoubtedly embarrassing character 
to the appellant. We have not dealt with 
these findings of factin any way and they 
must be regarded as immaterial, or if I 
may use the term ulira vires, in the 
judgment of the Court below inasmuch 
as they do not constitute, in our opinion, 


legal grounds for the order that was 
made “and, therefore, any future pro- 
ceedings which may be taken upon the 


facts and admissions of the debtor in the 
evidence of the Court below must be taken 
wholly and entirely without regard to any 
findings arrived at in the judgment now 
under review. Secondly, ifit be true that 
the debtor, or the three debtors, are really 
fraudulent persons, who have been carrying 
on a dishonest business and hope to obtain 
some material benefit for themselves through 
the machinery of the Insolvency Court: 
such as for example payment of a dividend 
of their debts instead of payment in full, 
and obtaining a speedy discharge and starting 
afresh career at an early date, it must be 
clearly understood that all these matters 
of the conduct of the debtors in the 
insolvency proceedings are matters which 
ought seriously to be taken into account 
when the time arrives for the appel- 
lants to apply for their discharge. It only 
remains to point ont that we see nothing in 
what we are deciding which is inconsistent 
with the principle which has already been 
recognised bya Full Bench decision of this 
Court and which is reported as Tirloki Nath 
y. Badri Das (1) and which is consistent 
with the practice in England. But it 


(1) 28 Ind, Cas. 4; 86 A. 250; 12 A. L. J. 855, 
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should be recognised that the grounds upon 
which the Court has refused to interfere 
either at the instance of a creditor or at the 
instance of a debtor are limited. It is 
impossible to state them in the form of a 
general proposition, but two or three cases 
may atany rate be mentioned by way of 
illustration. In the case of Ex parte Painter, 
In re Painter (2), where a debtor who 
was possessed of a pension which he could 
not alienate and whose assets were only 
£12, filed his petition in order to evade 
a judgment summons; be was practically the 


„Only creditor, it was held that this was not 


an abuse of the process of the Court. Now 
the only conceivable object of the debtor 
in that case was to evade arrest, because he 
had a pension which bankruptcy could not 
effect and which enabled him to pay his 
creditors if he pleased, and although he 
had only £12 assets in addition to the 
pension, which would have enabled him to 
pay his debts in order to evade arrest, he 
petitioned the Bankruptcy Court, and there 
isa later case, In re Hancock, Hillearys, Ex 
parte (3), the facts of which (it is not neces- 
sary to refer to them in detail) were that 
the debtor had a very small income and 
there was practically no hope of anything 
for the creditors beyond his personal earn- 
ings and he wanted to evade committal 
which is, of course, the same thing as arrest; 
the Court of Appeal held that that also 
was not an abuse of the process of the 
Court. In this case there are very considerable 
debts and apparently, though that is not 
certain, considerable assets. At any rate there 
are a number of creditors, and it seems to us, 
atany rate so long as the existing Act is in 
force, administering that Act according to 
the recognised principles of law, that it 
would be contrary to the policy of that Act 
to refuse the adjudication in this case which 
will enable the assets to be administered and 
a dividend to be paid to all the creditors. 
Under these circumstances the appeal must 
be allowed and we make the order which 
ought to have been made by the learned 
Judge, that is to say, we adjudicate the 
three appellants insolvent under the petition 


(2) (1895) 1 Q. B. D. 85; 64 L. J. Q. B. 22; 71 L, T, 
481; 1 Manson 499. 
(8) (1904) 1 K. B. 585; 73 L. J. K. B. 245; 90 L. T, 


389; 58 W. R. 547; 11 Manson 1, 
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presented by them on the 9th of August 
1913, that is to say, the order of adjudication 
Jim this case will date from the 9th of August 
1913 under the provisions of section 14, sub- 
section’ 6, of Act IT! of 1907. 

We certainly think there are many grave 
éircumstances appearing in the findings in this 
ease which demand immediate action on the 
part of the Receiver. The Court should 
immediately appoint, if it can, a competent 
and responsible Receiver to enquire into the 
circumstances and to take steps under section 
36 or any other section applicable to the facts, 
assuming there is a prima facie case. If no 
Receiver is appointed, then we think thisis a 
case in which the District Judge, who will 
have to act as Receiver, shonld lose no time, 
although we recognise that he has very, little 
“time for such work, investigating the circum- 
stances and instituting proceedings; It must 
be taken that we form no opinion whatever 
upon the merits or otherwise of such proceed- 
ings. 

v Stuart, J,—I concur. ; 
AE Appeal allowed. 


t 


we 4 
~ - ‘MADRAS HIGH COURT. 
Orit Revision Petition No. 499 or 191). 
August 11, 1916. 
Present:—Mr. Justice Sesbagiri Aiyar. 
GOPISETTI NARAYANASWAMI NAIDU 
-© GARU, Receiver, NIDADAVOLE, 
ESTATE— PLAK IEF— APPBLLAN 
versus 
GANGISETTI BANGARAYYA AND OTHERS 
— Drrenpants—Responvents, 
‘ Madras Estates Land Act (Mad. Act I of 1908", s. 6, 
el. (6),-scope of-—Suit for rent—Land situated in a 
gzamindari—Ryoti land—-Presumption—ljara, leqgse— 
Jurisdiction of Civil Court. 
* Prima facie land situate within the ambit of azmin- 
dari must be deemed to be ryoti land unless the 
zamindar shows it is private land. [p. 394, col. 2.] 
: A claim for rent in respect of land in an ‘estate’ 
is cognizable by the Fevenue and not by the Civil 
Courts; unless the plaint sets forth particulars taking 
it oF of the cognizance of the former. [p 395, 
col. 1 

A claim is not exempted from the jurisdiction 
of the Revenue Courts simply because it arises out 
of an ijara leaso. [p. 395, col. 1.] 

-Glanse 6 of section 6 of the Madras Estates Land 
Act applies only to ihe case of a middleman taking an 
vara and mot where a ryot himself claims an ijara 
of his holding. [p. 898, col. 1] 


tte 


Petition, under section 115 of Act V 
of 1908, praying the High Cenrt-to 
revise the order and judgment. of the 


Court of the Subordinate Judge, Kistna, 
at Hllore, in Miscellaneous Appeal No, 21 
of 1910, (Original Suit No. 346 of 1910 on 
the file of the Court of the District Bune, 
Tanuku). v- 
Mr. P. Nagabhushanam, for the Appellant. 
The Hon’ble Mr, B. N. Sarma, for the 
Respondents. : 


JUDGMENT.—The question raised in 
revision is whether the suit is cognizable 
by a Revenue Court or by a Civil Court. 
The District Munsif before whom this 
and a number of connected suits were. 
tried, was of opinion that the matter 
came within the jurisdiction of the Deputy. 
Collector. There ‘was an appeal against 
that. Mr. Nagabhushanam has preferred 
this civil revision petition to this Court 
against the appellate order. He contends 
that the proper tribunal is the Civil 
Court and not the Revenue Court. ; 

One circumstance may be mentioned 
which, to my mind, is practically conclusive 
of this matter, and it is this. In the 
connected snits disposed of along with this 
by the Munstf there was a civil revision 
petition to this Court, No. 853 of 19:0, 
and others. In those petitions Mr. Justice 
Phillips was of opinion that the order of 
the Distrist Maunsif was right and that 
the Civil Courts had no jurisdiction. That 
detision was taken up in appeal to two Judges 
of this Court in Letters Patent Appeal and 
the decision of Mr.- Justice Phillips was, 
confirmed. If I interfere now, the result 
of it will be that in the same batch of 
saits tried by the same District Munsif, 
one of them will hava to be tried by the | 
Revenue Court ani the others by the 
Civil Courts. The question is whether 
this anomalous state of affairs is really 
necessary having regard to the facts of 
this case. Prima facie a land within the 
ambit of the zamandari musi be deemed 
to be ryoti land, unless the zamindar shows 
that it is private land. There is no 
allegation in the plaint in this sait as 
regards the nature of the land, whether 
it is ryoét or private land. Nor is there 
any allegation that the land is gamindari 
land, 


. out of an jara lease. 


è 
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circumstances prima facie 
this land being 


Under these 
the yresumntion is that 


in an estate’ and the claim being one 
for. rent, the suit lies in the Revenue 
Courts. 


Mr. Nagabhushanam’s contention is that 
there is an “java lease in respect of this 
land and other lands and that fact takes 
away the jurisdiction of the Revenue Courts. 
He has not been able to cite before me 
any authority for the proposition that 
where there is a ryot? land and the suit 
js for rent, the proper forum is the 
Civil Court and not the Revenue Court 
simply because the claim for rent arises 
He mainly relied 
upon clause 6 of section 6 of the Madras 
Estates Land Act, which lays down that 
“a person holding land as an tjaradar or 
farmer of the rent shall not, while so 
holding, acquire otherwise than by inheritance 
or devise a right of occupancy in any 
land comprised in the zara or farm.” 


I have very little hesitation in holding 
that this applies only to middlemen, who 
are a very well known class of persons 
and whose existence is recognized by a 
number of decisions in this Presidency. 
Where a middleman takes an tijara he 


-does not acquire the occupancy right of a 


ryot. That is the class of cases contem- 
plated by this clause 6 of section 6, and 
not cases where the ryot himself claims 
an tara of his holding. Mr. Nagabhushanam 
drew my attention to the decision of two 
learned Judges of this Court in Tallapragada 


Subba Row v. , Qopisetti Narayanaswamt 
Naidu (1). One of them Mr. Justice 
Napier seems to dissent from the view 


taken in the Letters Patent Appeal against 
the decision in the connected suits. From 
a perusal of that judgment it seems to 
me that the learned Judge there was 
considering the question of middlemen, not 
that of ryots, because he says in one portion 
of his judgment that the person -was not 
a ‘“ryot’. That makes all the difference 
between the two Classes of cases. As 
regards the question of the correctness of 
the decision in the Letters Patent Appeal 
referred to, with all deference Lam unable 


` (1) 36 Ind. Cas, 727; 20 M. L. T. 86;31 M. L. J. 
339; 4 L. W, 298. 
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Justice Napier holds 
that the person against whom rent is 
claimed was not a “ryot’, the question 
of the correctness of the decision in the 
Letters Patent Appeal really arose. I am 
mainly influenced by this consideration, 
namely, that the learned Judges in the 
connected batch of petitions in this Court 
have held that it is the Revenue Courts 
which should try the suits: and I do not 
think that any object will be gained by a 
trial of these suits before a Civil Court. 
Moreover, all the questions that Mr. 
Nagabhushanam wants to raise, viz., ques- 
tion regarding the land not being a ‘ryotd 
land,” etc.—all these questions can be gone 
into in the Revenue Court. 

For these reasons I am of opinion that 
there is no substance in this petition, 

The petition must be dismissed with 
costs, 


to see how, if Mr. 


Petition dismissed. 
V.R. P. 


ALLAHABAD HIGH COURT. : 
Seconp Civit APPRAL No. 918 or 1915. 7 
November 2, 1916. NG 
Present:—Justice Sir George Knox, KT: 
BIJAI NARAIN SINGH AND OTHERS— 

DerenDants-—APPELLANTS 
versus 
Sri Maharaja PARBHU NARAIN 


SINGH—PuatntirF—Responpent. 

Adverse possession —Possession, non-adverse in incep 
tion, when becomes adverse—Landlord and tenant— 
Non-payment of rent after expiry of term, effect of— 
Kabuliyat, contents of, when admissible —Evidence. 

When possession is non-adverse in its inception, it 
is necessary to provo some overtact of adverse 
possession before adverse possession can be deemed 
to exist. “[p. 397, col. 1.) 

Mere non-payment of rent by the tenant after the 
expiry of the stipulated term will not make his 
possessior adverse as from that date. The presump- 
tion is that the tenant continues to retain physical 
possession as he retained it before. p 395, col. 2] 

Pusa Mai v. Makdum Bakhsh, 3 Ind. Cas. 566; 31 
A 514; 8 A L. J. 584, distinguished : 

Musammat Bilas Kunwar v. Desraj Ranjit Singh, 
30 Ind. Cas. 249; 37 A. 557; 19 © W.N. 1207; 29 M. 
E. J. 335; 2 L. W. 830; 18 M. L. T. 2:8; 13 A, L J, 
591; 17 Bom. L R. 1003; 22 O. L. J. 516 (P.C.); 
(1915) M. W. N. 757; 42 I. A. 202; Ganpat Rai v. 
Multan, 33 Ind. Cas. 97; 14 A. L. J. 263; 38 A. 226 
yeferred to. : | 


i 
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Where there is a kabuliyat but no lease, the executant 
of the kabuliyat cannot utilise the contents of that 
document against the owner of the land for his own 
benefit. But the owner of the land can utilise tl:e 
contents of the kabuliyat to prove what the executant 
of the kabuliyat has undertaken to do. [p. 396, col. 2.] 

Nand Lal v. Hanuman Das, 26 A. 368; 1 A. L. J. $6; 
A. W. N.. (1904) 46, Kashi Gir v. Jogendro Nath Ghose, 
27 A. 186; A. W.N. (1904)189; 1 A. L. J. 576, Sikandar 
v. Bahadur, 2 A.J. J. 208; A. W. N. (1908) 48; 27 A. 
462, Beni v. Puran Das, 27 A. 190; A. W. N. (1904) 
212, followed. 

Sheo Karan Singh v. Parbhu “Narain. Singh, 2 Ind. 
Cas, 211; 31 A. 276; 6 A. L. J. 167 (F. B.); 5 M. L. T. 
847, referred to. 


decision of 
Benares, dated the 


-Second appeal eeu the 
the District Judge, 
2rd February 1915. 


Dr. S. N. Sen, for the Appellants. 
Messrs. Gokal Prasad and Beni Madho 
Ghosh, for the Respondent. 


JUDGMENT.—The facts of the case out 
of which this appeal arose are stated very 
clearly in the elaborate and well-reasoned 
judgment of the learned Vistrict Judge. I 
need not detail them. It is sufficient to 
note the points put forward by the learned 
Counsel for the appellants. These points 
are that the contents of the kabuliyat dated 
the 4th of September 1679 are not admis- 
sible in evidence, that even if they are 
admissible in evidence they do not prove 
that Bishesar Singh was a tenant of the 
plaintiff-respondent and that in any 
circumstance after the expiration of the 
term fixed by the kabulcyat, Bishesar Singh 
and his successors became trespassers whose 
adverse possession has ripened into full 
proprietorship after a lapse of more than 
twelve consecutive years. There was a 
fourth ground taken in appeal, but that was 
abandoned in argument. As to the admissibili- 
ty in evidence of the contents of the kabuliyat 
the learned Counsel has taken me through 
a series of decisions of this Court with 
reference to this point. These are Nand 
Lal v. Hanuman Das (1), Kashi Gir v. Jogen- 
dro Nath Ghose (2); Sikandar v. Bahadur (3), 
There is also a decision on a similar point 
in Bent v. Puran Das (4). it would 


(1) 26 A. 368; 1 A. L. J. 96; A. W. N. (1904), 46 

(2) 27 A. 136; A. W.N. (1904) 189; 1 A. L. J. £76, 
(3) 2A. L. J. 208; A. W. N. 11905) 48; 27 A, 462, 
(4) 27 A. 190; A. W. N. (1904) 212, 
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appear that the correctness of the view 
taken in the first three decisions gvhich 
I have mentioned was challenged and that 
the point was argued before a Full Bench 
in the case of Sheo Karan Singh v. 
Parbhu Narain Singh (5).` The Full 
Bench did not, however, determine the point 


and so far as I am concerned, I am bound - 


by the decisions in question. These deci- 
sions do not, however, in my opinion, assist 
the case forthe appellants. They nowhere 
state that the contents of a registered 
kabuliyat caunot be admitted in evidence 
sto prove the obligations undertaken by the 
executant or to prove the relationship be- 
tween ihe parties, What these decisions 
simply lay down is that where there is a 
kabul’yat but no lease, the executant of 
the kabuliyat cannot utilise the contents 
of that document against the owner of 
the land for his own benefit. But the 
owner of the land can clearly utilise the 
contents of the kabuliyat to prove what 
the executant cf the kabuliyat has under- 
taken to do. The plaintiff-respondent is, 
therefore, entitled to show from the contents 
of this kabuliyat that Bishesar Singh not 
only asserted no title contrary to that of the 
plaintiff-respondent, but that Bishesar Singh 
admitted himself to be a tenant under the 
terms of this document itself. 
titled to utilise ib in this way, and an 
examinationof the contents can only show 
that Bishesar Singh recognised the plaintiff- 
respondent as holding a superior title in 
the land in que:tion and agreed to pay 
rent for that land by abstaining to collect 
from the  plaintiff-respondent an equal 
amount which the latter owed him in another 
counection. 
expired in 1295 Fasli. The learned Counsel, 
for the appellants, argues that when the 
period of the kabultyat expired Bishesar 
Singh must be taken to have been in 
adverse possession. How does the case 
stand? Bishesar Singh was certainly not 
in adverse possession so long as the kabuliyat 
was in ‘force. When the period of the 
kabuliyat expired he ‘continued to retain 
physical possession as he retained it before. 
He did not pay rent to the plaintiff-re- 
spondent; he never had done so; but he is 

(5) 2 Ind. Cas. 211; 81 A. 276; 6 A.L.J. 167; 5M, 
F. T, 347. 


He is’ en-. 


The period of-this kabuliyat — 
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not ghown to have collected from the 
~ plaintiff-respondent the amount the plaint- 
iff owed to him. Therefore, it can only 
be taken that the rent due with regard 
“to this land was set off between the parties 
against the amount due from the plaintiff- 
respondent. In these circumstances can any 
question of adverse possession arise, specially 
when the relationship between tbe parties 
is considered? The  plaintiff-reapondent 
was first entitled to the revenue accruing 
from this land. Bishesar was the zemindar, 
The plaintiff-respondent, however, had pur- 
chased the rights of a tenant at fixed 
rates, After the recognition, of the plaint- 
iff-respondent as a Ruling Chief the right 
` to receive the revenue vested ia the British 
Government. The plaintiff-respondent be- 
came the zemindar, the appellants became 
under-proprietors and the  plaintiff-res- 
pondent continued to be recognised as a 
tenant at fixed rate. Jn these circumstances, 
how can there be adverse possession? It 
may also be taken that when possession 
isnon-adverse in its inception, it is neces- 
sary to prove some overt act of adverse 
possession before adverse possession can ba 
deemed to exist. Here there is no overt 
act, 
Counsel for the appellants as an authority 
for a view to the contrary, for which he 
argued with great skill, to tbe decision in 
Pusa Mal wv. Makdum Bakhsh (8). But 
not only were the ficts of that case con- 
siderably different from the facts of the 
present case, but that decision was passed 
before the pronouncement of their Lord- 
ships of the Privy Council in Musammat Bilas 
Kunwar v. Desraj Ranjit Singh (7), which was 
followed by a Bench of this Court in the 
later care of Ganpat Rai v. Multan (8). 
I, therefore, hold that the appellants have 
acquired no title by adverse possession. 
This disposes of all the points raised. The 
appeals fail and are dismissed with costs, 
including fees on the higher scale. 
Appeals dismissed. 


(6) 3 Ind. Cas, 566; 31 A. 5146 A. L. J. 584. 

(7) 80 Ind. Cas. 239; 87 A. 557; 19 ©. W. N. 1297; 
29 M. D, 3.385: 2 L, W. 830; 18 M. L. T. 248; 13 A. L. 
1.991; 17 Bom. L. R. 1006; 22 C. L. J. 516 (P. C.); 
(1915) M. W. N. 757; 42 I. A, 202. ; 

(8) 33 Ind. Cas, 97; 14 A. L. J. 263; 38 A, 226. 
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, PATNA HIGH COURT. 
Miscectangous Civic Arrear No, 182 
or 1916. 
November 27, 1916. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
GOKUL NATH JHA—JUDGMENT-DEBTOR 
— APPELLANT 
VENUS 
PRAN MAL MARWARI. AND OTHERS — 
DECREE- HOLDERS— RESPONDENTS. 

Civil Procedure Code (Acl V of 1908), O. XXXIV, 
r. 14, 8. 47—Compromise decree — Mortgage—Execution 
—Mortgaged property, whether can be sold in execution. 

In a suit for recovery of money due ona hand- 
note’ a compromise was effected in the following 
terms:— 

“Till the realization of the entire decretal amount 
with costs and interest, the defendants have given 
as security the under-mentioned property for which 
a separate registered bond has been executed..,.Jn 
default of one instalment the petitioner shall be 
bound to pay the entire amount of the decree with 
costs and interest, etc. The plaintiffs shall be entitled 
to realize their dues on all the instalments, firstly, 
from property given in security and afterwards...from 
the petitioners’ persons and other properties.” 

A decree was passed in terms of the compromise: 

Held, that by virtue of Order XXXIV, rule 1, 
Civil Procedure Code, the property given in security 
could not be sold in execution of the consent decree. 
[p. 398, col. 2; p. 899, col. 1.] 

Shyama Sundar Lal v. Bajpai Jainarayan, 30 O. 

1060, 7 C. W. N. 914, distinguished. 

Aubhoyessury Debee v. Qouri Sunkur Panday, 22 0. 
859: 11 Ind. Dec. (N. s.) 568, followed. 

Kissory Lal Chowdhury v. Raja Sewbux Boglu, 
3 Ind. Cas. 999; 13 O. W. N. 787, referred to, 

Appeal against the order of the Deputy 
Commissioner of Sonthal Parganas, dated 
the 10th April 1916, confirming that of the 
Sub-Judge, Godda, dated the 3!st January 
1916. 

Mr, Saroshi Ohandra Mitra, for the Appel- 


lant. 


Mr. Naresh Ohandra Saha, for the Respond- 
ents. 


JUDGMENT. 


JWALA Prasad J. —This appeal arises out 
of an order of the Deputy Commissioner 
of the Sonthal Parganas, dated 10th April 
1916, confirming an order of the Subordinate 
Judge, dated 3lst January 1916, directing 
the execution of a decree obtained by the 
respondents on the 20th December 1911, and 
the sale of property in execution thereof. The 
respondents had brought a suit in the 
Court of the Subordinate Judge to enforce 
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their claim in respect of money due from 
the appellants on a hand-note. On 18th 
November 1911 during the pendency of 
the suit, the appellants executed a registered 
mortgage-bond in favour of the respondents, 
pledging the property now pursued as 
security for the repayment of the debt. 
On 20th December 1911 the parties filed 
a petition of compromise, the terms of which 
were based upon the terms of this mort- 
gage-bond. It was agreed that a decree 
be passed in favour of the plaintiffs-re- 
spondents against the defendant-appellant 
for Rs. 4,000, principal and interest. The 
decretal amount was to be paid by instal- 
ments ‘set forth in the petition of compromise. 
The property which has in the present 
“proceedings bean advertised for sale was 
pledged as security for the payment of 
the instalments: Paragraph 4 of the com- 
promise petition récites as follows: — 


“Till the realization of the entire decretal 
amount with costs and interest the defend- 
ants have given in security the under- 
mentioned property, for which separate 
registered bond dated 18th November 191). 
has been executed which is filed herewith 
for the perusal of the Court. We hereby 
promise that in default of one instalment 
your petitioners shall be bound to pay the 
entire amount of the decree with costs and 
interest, ete., till the date of realization. 
The ‘plaintiffs shall be entitled to realise 
their dues on ‘all ‘the instalments, firstly, 
from property given in security and after- 
wards in case of the property not being 
sufficient from your petitioners’ persons and 
‘other properties, But if the first two 
instalments are paid on the dates fixed, 
then in case of the default in the other 
kist the plaintiff will realise that kist alone 
with interest.” . 

On’ 20th December 1911 the Court passed 
a decree in favour of the respondents for 
the sum agreed upon between the parties 
in terms of the compromise petition. No 
instalment due on the compromise petition 
was paid and the decrese-holders-respondents 
applied for the execution of the decree 
for the entiresum due to them by attach- 
ment and sale of the property pledged as 
security in the consent decree. Both the 
Courts below have allowed the execution 
to proceed, directing the attachment and 
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sale of the property. The judgment-debtors 
have appealed to this Court. The sole 
question is, whether the decree as it stands 
can be executed and-the property pledged 
in security can be attached and sold in 
execution of the decree or the respondents 
should bring a separate sait and obtain 
a proper mortgage decree. 


The Courts below have proceeded on the 
assumption that there was a condition in 
the decree that the decretal amount was, 
in case of default, to be realised by attach- 
ment and sale of the property in question. 
I, however, do not find any clear direction 
either in the’ compromise petition or in 
the decree that in default of payment of 
the instalments the decree-holder is entitled 


in execution of the decree to attach or 
sell the property in question. Paragraph 
4 of the petition of compromise quoted ` 


above in eaxtenso will show that the property 
in question is only offered as a security 
for the payment of the instalments in the 
terms of the mortgage-bond of 18th 
November 1911. 


The parties compromised the suit on the 
basis of a separate mortgage-bond already 
executed by the judgment-debtor. The 
decree-holder cannot proceed against the 
property unless he brings a proper suit 
on the basis of the mortgage-bond. The 
ruling reported as Shyam Sundar Lal v. 
Bajpai Jainarayan (1) does not apply to 
this case, as the decree-holder in that 
case was not the mortgagee and the security 
bond for the due performance of the decree 
was given by the defendant in favour of 
the Court by its order under section 545 
of the then Code of Civil Procedure.. The 
ruling clearly says that “if he (decree- 
holder) be such a mortgagee, no doubt 
he cannot sell the properties comprised 
in the mortgage without obtaining in the 
first instance a decree under the provisions 
of section 67 of the Transfer of Property 
Act.” In this case the decree-holder is 
a mortgagee under the mortgage-bond. The 
ruling reported as Abhoyessury Debee v. 
Gouri Sunkur Panday (2) clearly applies 
to this case, as there is no direction in 
the consent decree or in the compromise 


(1) 800. 1080; 7 C. W. N. 914, 
(2) 22 0. 859; 11 Ind, Dec. (x, s.) 688, 
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petition ‘for the sale of the property. This 
view is supported by Kissory Lal Chowdhury 
v. Raja Sewbux Bugla (3), where it is 
observed at page 790* that “if the consent 
decree had not contained a direction that 
the property charged should be sold for 
non-payment, this application would have 
failed on the authority of Aubhoyessury 
Debee v, Gourt Sunkur Panday (2'. Had 
that decree fallen short of declaring that 
sale should take place under cert#in 
contingencies, it is clear that a separate 
suit should have been necessary”. 

The respondents are, therefore, not entitled 
to attach and sell the property in question 
in execution of the decree and the order 
of the District Judge is bad and should 
be set aside. 

The appeal is allowed with costs, - 

Roz, J.—I agree. The mortgage being 
prior to the compromise decree, the debt 
arises ont of the mortgage. Therefore 
under Order XXXIV, rule 14, the mortgaged 
property cannot be sold. ; 

The plaintiff-respondent must institute 
a regular suit for the realization of the 
amount due to him. 

The appeal is decreed with costs. 
fee five (5) gold mahurs. 


Hearing 


Appeal allowed. 
(3) 3 Ind. Cas, 999; 13 C. W. N. 787. 
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ALLAHABAD HIGH COURT. 
Seoonp Civiu Appeat No. 1809 or 1914. 
May 3, 1916. 

Present: —Mr. Justice Lindsay. 
KARIYA MAHTO KURMI—DEFENDANT— 

APPELLANT 
versus 
RAM SARUP AND anotaeR—PLaintirrs— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLVI, r. 
4—Review-—Production of new document—Proof, 
necessity of. 

A party applying for review of judgment on the 
ground of discovery ofa document not produced at 
the trial is required, under rale 4of Order XLVII, 
to furnish strict proof of the non-availability of the 
document at the time of the trial or to satisfy the 
Court that its non-production was not due to any 
laok of diligence on his part. [p. 400, cols. 1 & 2.] 


. they also filed an application ` for 
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Seeond appeal from the decision of the 
Additional District Judge, Gorakhpur, dated 
the 4th September 1914. 

Mr. Wallach, for the Appellant. 

Messrs. Hamilton and Moti Lal Nehru, for 
the Respondents, 

JUDGMENT.—-These appeals are connect- 
ed and may be disposed of by the same 
judgment. Ths facts are as follows:— 

The parties are co-sharers in the village 
of Padri Mahdeo Buzurg. The appellant 
here, Kariya Mahto, is the owner of a plot 
No. 627/3 in this village and adjacent to 
it is another plot No. 627/4, the property 
of the respondents Ram Sarup and Bhagwat 
Prasad. 

The parties are at variance WORE E the 
boundary line between these two plots and 
in the year 1913 they brought cross-suits 
against each other, 

In one suit No. 526 of 1913, Ram Sarap 
and Bhagwat Prasad were the plaintiffs. 
Their case was that Kariya had encroached 
upon a portion of their plot No. 627/4 and 
included it in his plot No. 627/3. In the 
other suit No, 622 of 1913, Kariya was 
the plaintiff and his story was that Ram Sarup 
and Bhagwat Prasad had takenaway a portion 
of his plot No. 627/3 and included it in 
their plot No. 627/4. 

. Suit No. 526 of 1913 was tried first and 
Ram Sarup and Bhagwat Prasad won it. 
They got a decree on the 10th September 
1913. 

Kariya appealed and won the appeal, 
with the result that by its order of the 
25th February 1914 the Appellate Court 
directed that the suit No. 526 of“ 1913 
should be dismissed. 

Meantime the suit in which Kariya was 
plaintiff was still pending. When he won his 
appeal he produced a copy of the appellate 
judgment before the Munsif and got a 
decree in his case No. 622 of 1913. 3 

The opposite pirty filed an appeal and 
review 
of the appellate judgment dated the 25th 
February 1914. Both of these came before 
another, Judge than the one who had tried 
the appeal. He allowed the application 
for review and reversed the appellate order 
passed by his predecessor and acting upon 
the additional evidence which he permitted 
to be produced before him, he decreed the 
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appeal of Ram Sarup and Bhagwat Prasad. 
The present position, therefore, is that Kariya 
has been defeated in both suits. 

He has filed two appeals here. No. 1809 
of 1914 is directed against the order 
allowing review of judgment. No. 94 of 
1915 is against the appellate order allowing 
the appeal of Ram Sarup and Bhagwat 
Prasad by which Kariya’s suit (No. 622 
of 1918) has been dismissed. 

In the first of these appeals it is argued that 
the Court below improperly admitted the 
application for review and, in my opinion, 


the argumert must prevail. It is only 
necessary to refer to the terms of the 
application for review dated the 31st 


March 1914 to show that there was no case 
for review at all. The following grounds 
were set out in the application: (1) that 
the Judge who had decided the appeal by 
his order of the 25th February: 1914 had 
paid no attention to a certain document, 
viz.,a list of plots prepared at partition, 
(2) that tke map prepared by the 
Commissioner was correct and proved the 
applicants’ case, they said they would file a 
copy of it before the Appellate Court, (3) that 
this documentary evidence was uot before the 
Court at the time the appeal was heard and 
(4) that the partition map which had 


been relied upon was wrongly coloured 
and that the applicants had a correct 
map which they would put in. 

This latter map, said to have been 


prepared ata later partition, was received 
by the Judge and upon the strength of 
it he has decided both cases in favcur 
of Ram Sarup and Bhagwat Prasad. In 
his judgment allowing the review he 
remarks that neither the parties nor his 
predecessor-in-office had been aware that 
the earlier partition map relied on in the 
previous judgment had been superseded by 
the later map produced before him now 
by Ram Sarup and Bhagwat Prasad. It 
was for the applicants for review to show 
that this later map, which they persuaded 
the Court to accept, was not available at 
the time when the appeal was first tried, 
or to satisfy the Court that if it was 
available its non-production was not due 
to any lack of diligence on their part, 
and under rnle4 of Order XLVII, they were 
bound to furnish strict proof of any 
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allegations made to this effect. I have 
not been referred to any proof at all of 
the allegations contained in the petition 
for review and so far as T can see, the 


lower Appellate Court never called for 
any but was content to act upon the 
application ~as it stood. The learned 


Additional Judge was not entitled to act 
in this way and his order allowing the 
petition for review must be discharged. 

lt also follows that Appeal No, 94 of 
1915 must be allowed, as the dudge’s 
order appealed against is based upon the 
documentary evidence -which he improperly 
adiaitted in the proceedings in review. 
The result is that both these appeals are 
allowed with costs. 

Appeals allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Civit Revision Peririon No, 169 or 1915. 
November 5, 1915. 
Present:--Mr, Lindsay, J. O. 
Musammat BETAN A—Devenvayt— 
APPLICANT 
versus 
KEDAR NATH——Prantire— 
Opposite Party, 

Arbitration and award—Objections, evidence in 
support of-—Objector to be given chance of adducing 
proof—Court, duty of—Civil Procedure Code (Act V of 
1903), s. 15—Material irregularity — Revision. 

Where a party to a suit referred to arbitration 
files objections to the award, he ought to be given a 
chance of calling evidence in support of his 
objections; and, if the Vourt refuses to give him such 
time, the refusal amounis to a material irregularity. 
[p. 401, col. 1.) 

Application against the order of the 
District Judge, Sitapur, dated the 23rd 
March 915, upholding that of the Subordinate 
Judge, Sitapur, dated the 6th August 1914. 

Chaudhri Ram Bharose Lal (holding brief 
of Babu Bisheshwar Nath Srivastava), for the 


_ Applicant. . 


Mirza Sami Ullah Beg, for the Opposite 
Party. i 

JUDGMENT.—This is an application for 
revision by a defendant toa suit which was 
entertained in the Court of the Subordinate 
Judge of Sitapur. The facts, which it is 
necessary to state for the disposal of this 
mattor, are asfollows. There was areference to 
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arbitrators in the case and the arbitrators 
were dinected to file their award on the 13th 
of July. The 13th being a holiday it was 
put in on the 14th of July and or that date 
the Subordinate Judge passed an order that 
the case was to come on the 30th of July 1914 
and the parties were directed that if they had 
got any objection to the award they were to 
file them within ten days. The defendant 
who is the applicant here filed a petition of 
objections to the award alleging various 
grounds upou which the award should be set 
aside, several of them amounting to allega- 
tions of corruption and partiality against the 
arbitrators. When the case came up on the 
30th of July the defendant was called upon 
to substantiate her objections. Her Pleader 
informed the Court that he had no witnesses 
in attendance as he understood that the date 
had only been fixed for the case to be brought 
up and he did not understand that he was 
under any obligation to bring his witnesses 
on tbe 30th. I may also mention that 
having regard to the date fixed for filing 
objections there was very little time for 
the defendant-applicant to apply for attend- 
ance of witnesses and it seems highly pro- 
bable that if she had applied for the attend- 
ance of witnesses at the time she filed objec- 
tions they would not have been in attendance. 
However that may be, the Subordinate Judge 
refused to adjournthe case so as to give 
the applicant a chance of calling evidence 
in support of the objections. The case was 
decided at once. The award was filed and 
a decree was passed upon it. An appeal 
taken to the Court of the District Judge 
was dismissed apparently on the ground that 
no appeal lay. I am asked in revision to 
interfere with the proceedings of the Court 
below and to hold that the applicant ought 
to have been given an opportunity of pro- 
ducing evidence in support of her objections. 
The point seems to me to be incontestable. 
I think this applicant should have bsen 
given a chance of bringing forward proof 
of the statements which she made in order 
to have the award set aside. To deny the 
applicant a chance of calling evidence of 
this kind would be to deny her a right of 
making objections altogether. I think ib may 
fairly be held that in the present case the 
Sobordinate Judge acted with material 
irregularity in refasing an opportuaity to the 
applicant to call her witnesses. 


26 


I allow this application. The case will go 
back to the Subordinate Judge with directions 
to receive the evidence called by the applicant 
in support of the objections tothe award and 
to dispose of them according to law. The 
applicant will get her costs in this Court, 


Application accepted. 


` MADRAS HIGH COURT. 
City Civiu Corret APPEALS Nos. 5 AND 6 
or 1916. 
October 30, 1916. 

Present: ~Justice Sir William Ayling Ke, 

and Mr. Justice Seshagiri Aiyar. 

C. PARTHASARATHY CHETTY 
—Derenpant No. 2—APPELLANT IN bOTH 
Versus 
In C. ©. C. A. No, 5 
YELCHOORI NARAYANA CHETTY And 
OTHERS — PLAINTIKE No, 2 AND DEFENDANTS 
Nos. 1 AND 3—--RESPONDENTS. 

In C. C. O. A. No. 6 
K. S. RAJAGOPALACHARI AND ANOTHER 
Praintive AND DRFENDANT No. 1— 
RESPONDENTS. 

Contract Act (IX of 1872), ss. 128, 137 and 140— 
Surety, liability of—Rights of creditor—Postponement 
of surety’s liability—Civil Procedure Code (Act V of 
1908), 8. 11—Suit to vacate order in claim proceedings 
—Res judicata. h 

Sections 128, 137 and 140 of the Indian Contract 
Aot make it clear that a creditor has the right to 
proceed against a surety without exhausting his 
remedies against the principal debtor. The last 
section pre-supposes thatthe surety can be compelled 
to pay without the creditor resorting to the principal 
debtor for payment. [p. 402, col. 2.] 

Sankana Kalana v. Virupikshapu Ganeshapa, 7 B. 
146; 7 Ind. Jur. $17; 4 Ind. Dec. (N. S$.) 99; Hajarimal 
v. Krishnarav, 5 B. 647; 6 Ind. Jur. 189; 3 Ind. Dec. 
(N. 5.) 426; Totakot Shingunni Menon v. Kurusingul 
Kaku Varid, 4 M. H. C. R. 190, referred to. 

Gopal Nana Shet v. Joharmal, 19 B. 578; 10 Ind. 
Dec. (N. s.) 886, distinguished. 

Where the object of a suit is to vacate an order 
passed in claim proceedings, the latter cannot operate 
as res judicata. [p. 403, col. 1.4 h 

Appeals against the decrees of the City 
Civil Court, Madras, in Original Suits Nos. 
258 and 189 of 1913, respectively, 

Mr. V.O. Seshachariar (with him Messrs. 
O. P. Venkataraghavachariar and M, Raghava 
Chariar), for the Appellant. 

Messrs. R. Kuppuswami Anyar. and F. 
Pattabhirana diyar, for the Respondents. 


402 


INDIAN CASES. 


(1917 


PARTHASARATHY CHETTY t, YELCHOORI NARAYANA CHETTY. 


JUDGMENT.—The first defendant in 
the suit mortgaged certain immoveable 
properties to one Venkatappa Chetty. The 
mortgagor (lst defendant) sued for redemp- 
tion in Original Suit No. 14 of 1909. It 
was held in that suit that Venkatappa 
advanced only about Rs. 800 although the 
deed of mortgage stated that a larger 
sum was lent. The learned City Judge 
held in that case that only Rs. 800 was 
advanced and directed redemption on the 
payment of that sum. The first defendant 
paid the decree amount into Court and 
claimed the return of the title-deeds. 


Meanwhile Venkatappa appealed to the 
High Court against the decree. Before 
handing over tbe title-deeds, the City 


Judge ordered that security for a sum of 
Rs. 1,300 should be furnished. Thereupon 
tlie second defendant paid into Court the 
said sum as security, and the first defend- 
ant was given the titledeeds. In the 
High Court, it was held that the -mort- 
gagee, Venkatappa Chetty, was entitled to 
a further sum of about Rs. 2,000 more. 
On this decree being passed, Venkatappa 
claimed the payment of the money deposited 
as security. During the pendency of the 
appeal, the property was sold to the wife 
of the present plaintiff. The money was 
also attached by a person who had obtained 
a decree in the Small Cause Court. That 
attaching creditor is the third defendant 
in the suit. The 
.in the claim proceedings that Venkatappa 
Chetty must first procsed against the 
property purchased by the plaintifi’s wife. 
In consequence of this order the plaintiff 
had to pay the balance of the decree-debt 
in order to protect the property in his 
bands, This suit is brought by him for 
the payment of the money deposited by 
the 2nd defendant as surety in the mort- 
gage suit. 

The learned City Judge has come to the 
conclusion that his order in the claim 
proceedings was wrong and held that the 
plaintiff was entitled to recover the amount, 
“The attaching creditor raised a question 
that the money deposited by the 2nd defend- 
ant really came from the first defendant 
and that he was entitled to attach it, 
The plaintiff and the attaching creditor 
entered into a compromise by which they 


City Civil Judge held ` 


agreed that the former should get Rs. 700 
and the latter Rs. 600. The decrge is in 
terms of the compromise. The 2nd defend- 
ant has appealed against this decree. As 
the compromise does not affect the rights 
of the 2nd defendant, we see nothing 
illegal in the City Judge having accepted 
it. 

The main contention of Mr, Seshachariar 
is that the liability of the 2nd defendant 
can arise only on the failure of the first 
defendant to satisfy the decree and that 


. consequently there is no cause of action 


against his client. 

Ib is well-settled that a creditor is 
entitled to proceed against the surety 
without exhausting his remedies against 
the principal debtor. Sections 28, 137 
and 140 of the Indian Contract Act make 
this clear. The last section pre-supposes 
that the surety is compelled to pay without 
the creditor resorting to the principal 
debtor, for payment. Sankana Kalana v. 
Virupakshapa Ganeshapa (1), Hujarimal v. 
Krishnarav (2) and Totakot Shangunni 


Menon v. Kurusingal Kaku Vard (5) 
support this proposition, We, there- 
fore, hold that it was not incumbent 


upon the creditor to have proceeded against 
the mortgaged properties and the person 
of the first defendant before seeking to 
enforce his claim against the money deposited 
by the 2nd defendant. Moreover, as we 
read the order directing security to be 
furnished we understand it to direct that 
the amount paid into Court be beld primarily 
liable. 

Mr. Seshachariar relied on Gopal Nana 
Shet v. Joharmal (4).. In that case the 
learned Judges held that the bonds ete., 
produced by the jndgment-debtor should 
be first applied towards the satisfaction 
of the decree, before the amount paid by 
the surety is proceeded against. Apparently, 
the learned Judges understood the liability 
of the surety to be limited to satisfying 
the claim which may arise in case the 
judgment-debtor failed to satisfy the 
decree. We do not think this case is any 


146; 7 Ind. Jur. 817; 4 Ind. Dec. (N, s.) 99. 

647; 6 Ind. Jur. 139; 3 Ind. Dec. (x. s.) 426. 
H. ©. R. 190. 

19 B. 578; 10 Ind. Dec. (N. s.) 386. 


Vol. XXXVII} 
JAGERNATA PROSAD SHAH DEO V. KUARA KUAR, 


authority for the proposition that a surety 
cannot ¿be proceeded against before the 
creditor exhausts all his remedies against 
the principal debtor. 

As regards the argument based on the 
order passed on the claim proceedings, it 
is enough to say that the present suit is 
brought: to vacate that very order. Con- 
sequently it cannot operate as res judicata. 

No question about the right of the 
plaintiff to sue was taken in the Court 
below and we cannot allow it to be argued 
here. 

There can be no question on the state- 
ment of thè facts that plaintiff is entitled 
to claim ‘payment: of the’ money ‘which he 
was compelled to pay and which money 
should have been recovered from what was 
deposited in Court by the 2nd defendant. 

We think the learned Judge is right 
and dismiss the appeal (City Civil Court 
Appeal 5 of 1916) with costs. In view of 
our decision in the connected suit, the 
decree should be modified by inserting in 
line 41 in page 13 after tha words “700 
only,” the words “and the third defendant 
to Rs, 6007, A decree in the suit by the 
attaching creditor (Original Suit No. 189 
of 1913) has become unnecessary owing to 
his- having secured his right in the pur- 
chaser’s suit (Original Suit No. 258 of 
1918). We must, therefore, reverse the decree 
which we may point out, was not in form 
a proper one under any circumstances. The 
parties will bear: their costs in this and 
in the Court below in this case (City Civil 
Court Appeal No. 6 of 1916). 


Appeal allowed in part; Decree modified. 
V, R. P. 


PATNA HIGH COURT. 
Secon Civiu Appeat No. 1132 or 1913. 
November 21, 1916, 
Present: —Mr. Justice Roe and 

Mr. Justice Jwala Prasad. 

JAGERNATH PROSAD SHAH DEO AND 
ANOTHER—~-DEFENDANTS— APPELLANTS 
versus 

Musammat KUARA KUAR AND OTHERS— 


PLAINTIFYS— RESPONDRNTS. 
Hindu Law—Widow--Morigage by widow—Legat 
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necessity —Sale in ewecution of mortgage decree, whether 
passes husband's estate. 

Where a widow is forced to mortgage not only 
her life-interest but also the estate itself fora legal 
necessity, the enforcement of that mortgage must 
be considered to be of equal legal nocessity- with the 
actual mortgage itself, and the sale of the property 
in execution ofa decree based on the mortgage would 
pass not only the life-interest of the widow but also 
the estate of the husband. [p. 404, col. 1.] 


Appeal against the decision of the District 
Judge, Saran, dated the 9th February 1915, 
passed in Appeals Nos. 32 and 387 of 1916, 
affirming that of the Sub-Judge, Chapra, dated 
the 80th June 1914. 

Mr. Lachmi Narain Sinha; (with him 
Messrs. Baidyanath Narain Sinha and Nirsu 
Narain Sinha), for the Appellants. 

Messrs. Khurshed Husnain and Rajendra 
Pershad, for the Respondents. 


JUDGMENT.—In this case the important 
parties are by name Kuara Kuar and 
Gujra Kuar. They were co-wives and after- 
wards co-widows of one Ajudhia Sahu. On 
his death Kuara Kuar the elder widow 
managed to secure possession of the entire 
property with the ‘result, as found as a 
fact by the lower Courts, that in order 
to derive any maintenance from the pro- 
perty atall the younger widow was forced 
to institute a suit for partition. In order 
to prosecute this suit she was required to 
file certain Commissioner’s fees. To raise 
these fees she mortgaged the property in 
suit. The partition proceeded and she was 
placed in possession of a separate share, 
The mortgagees then foreclosed upon the 
property and sold it. Shortly afterwards 
the widow Gujra left her father-in-law’s 
honse and married again in the sagat 
form. Upon these facts the elder widow 
Kuara claimed that the interest of the 
younger widow had terminated by the re- 
marriage and that inasmuch as in the 
circumstances of the case no more than 
the life-interost or rather the interest during 
widowhood of the mortgagor could be bound 
by the mortgage she as the sole widow 
remaining was entitled tc enter into pos- 
session ofthe partitioned share now in the 
hands of the mortgagee. The lower Court 
found the facts as I have stated them 
but upon the ground that inasmuch as 
the property was worth over Rs, 5,000 
and mortgaged for Rs. 500 only and in 
auction sold for Rs. 900 only, it cannot 
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be said that the sale in execution was 
for legal necessity even though it be conced- 
ed that the mortgage was for legal neces- 
sity. 


The sole point for consideration, there- 
fore, is, where it is shown that the pro- 
perty of a widow has been mortgaged 
for legal necessity does the anction-sale 
based upon that mortgage nezessarily pass 
the deceased husband’s interest in the estate. 
The question appears to come before ns in 
its present form as res integra, We have 
no hesitation at all in saying that where 
a widow is forced by legal necessity to 
mortgage not only her life-interest but 
also the estate itself for alegal necessity 
the enforcement of that mortgage must 
be considered to be of equal legal neces- 
sity with the actual mortgage itself. It 
would probably be open to the rever- 
sioners to show that the redemption of the 
mortgage lien could have been effected 
without recourse to the sale of the estate 
but for the gross neglect of the mortgagor 
in collusion with the mortgagee. That 
point does not arise in this case for there 
is no suggestion on the record that there 
was any method by which the mortgage 
lien eculd be enforced otherwise than by 
the sale of the property in suit. 


Moreover it is worthy of consideration 
that prior to the aprellant’s mortgage 
there was in existence a former mortgage 
upon the  life-interest of the mortgagor. 
The mortgagor’s life-interest having bean 
alrady mortgaged it is clear that the 
only thing left to the mortgagor was the 
estate itself and the value of that estate 
subject to the mortgage upon. the life- 
interest was probably not much greater 
than the sum realised by the sale. There 
is no reason for supposing that the mort- 
gagor could by any means have saved 
the sale of the estate mortgaged to the 
appellant, 


We, therefore, hold that the plaintiff has 
no cause cf action upon which she can 
claim any title in the property in the hands 
of the defendants-appellants. The appeal 
must, therefore, be decreed and the snit 
dismissed with costs in all Courts. The 
plaintiffs-respondents must pay the costs 
of the defendants-appellants. The defend- 


ants-respondents do nob seem tous to be 
entitled to any costs. s 
Appeal acceple?. 


MADRAS HIGH COURT. 
ORIGINAL Sips Aresar No. 72 or 1913. 
ORIGINAL Civiu Soir No. 312 or 1910. 
October 3, 1916. 
Present: —Mr. Abdur Rahim, Officiating Chief 
Justice, and Mr. Justice Phillips. 
In No 72 or 1913 
SHIYALI SUBRAYA CHETTY, minor, 
BY HIS NEXT FRIEND, 
SHIYALI RUNGIA CHETTY— 
APPELLANT 
versus 
CALVE SUBRAYA CHETTIAR AND OTHERS 
RESPONDENTS. 
In No, 312 or 1910 
CALVE SUBRAYA CHETTIAR axp 
OTHERS—-PLAINTIFFS 
versus 


OALVE SANKARA CHETTIAR AND 


OTHERS — DEFENDANTS, 

International Law, Private—Foreign judgment— 
Judgment in personam, enforcement of, re title to or 
possession of foreign land — Domicile of parties within 
jurisdiction of foreiyn Courts, effect of-—Judgment 
declaring status of parties, recognition of, by forum 
rei sitas —Judgment of French Indian Court removing 
trustees and appointing new trustees, enforceability of, 
in British Indian Court where trust property is situate 
— Will, construction of —Adoption validity of—Implied 
prohibition. 

Per Abdur Rahim, Offg. CO. J. (Phillips, J. dissent- 
ing).—The Courts of a foreign country have no juris- 
diction to adjudicate upon the title or the right to 
the possession of any immoveable property not 
situate in such country or generally to give redress 
for any injury to any immoveable not situate therein. 
In the case of immoveables the judgment pronounced 
of the forum rei sitas is absolutely conclusive. It 
makes no difference that the parties affected by the 
judgment are domiciled in foreign territory and its 
Mourt has, therefore, jurisdiction over them in 
personam, The judgment of the foreign Court will, 
howerer, be recognized by the forum situs only to the 
extent of carrying out any obligations on the parties 
rae out of contracts or of trusts. [p. 407, cols, 1 
& 2, 

A judgment ofa French Indian Court removing 
trustees appointed by the Will of a testator and sub- 
stituting others in their stead cannot be enforced 
by an action in a British Court for possession from 
the discharged trustees of some immoveable pro- 
perties covered by the Will and situated within the 
jurisdiction of the latter Court, especially when 
Letters of Administration have been granted to the 
defendants by the law in foree in British India. The 
British Courts, will not remove defendants from the 
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trusteeship solely by virtue of the judgment of the 
French Court unless the plaintiffs have them 
removed and get themselves appointed by means of 
a suit inthe Court having jurisdiction over the trust 
property in British India. [p. 408, colg, 1 & 2.] 

Companhia De Mocambique v. British South Africa 
Company, (1892) 2 Q. B. 358; 61 L. J. Q. B. 663; 
Bishop of Sodor and Man v. Earl of Derby, (1751) 2 
Ves. Sen. 337; 28 E. R. 217: Pike v. Hoare, (1763) 2 
Eden 182; 28 E. R. 887; Tulloch v. Hartley, (1841) L 
Y. & C. C. C. 114; 62 E. R. 814; Norris v, Chambres, 
(1861) 29 Beav. 246; 30 L. J. Ch. 285; 7 Jur. (x, s.) 
59; 9 W..R. 269; 54 E. R. 621; 3 L. T. (N. s.) 720; 131 
R. R. 551; Holmes v. Reg., (1861) 31 L.J. Ch. 58; 2 
Johns & H 527; 8 Jur. (N. s.) 76; 5 L T. 518; 10 W. 
R. 39: 70 B. R 1167; 134 R. R. 323; Cookney v. Ander- 
son, (1863)1 Le G. J. & 8. 865; 32 1,1, Ch. 427; 9 Jar. 
736; 8 L T. 295; 11 W. R. 629; 2 N. R. 140; 31 Beav. 
452; 46 E. R. 146; 137 R. R. 234; Reiner v. Marquis of 
Salisbury, (1873) 2 Ch. D. 378; 24 W. R. 843; In re 
Hawthorne, Graham v. Massey, (1883) 23 Ch. D. 743; 
52 L. J. Ch. 750, 48 L. T. 701; 82 W. R. 147; Sirdar 
Gurdyal Singh v. Raja of Faridkote, (1894) A ©. 670; 
220. 222; 21 I. A. 171: 11 R. 340; 4M. L. J. 267; 6 
Sar. P. C. J. 503; 112 P. R. 1894, 11 Ind. Dec. (x s.) 
149; Boyse v. Colclough, (1854) 1K. & J. 124; 69 E. 
R. 396; 24 L. J. Ch. 7; 7 Eq. R.78; 3 W. B.8; 1°93 R. 
R. 44; Carteret v. Petty, 2 Swan. 321n; 36 E. R. 
639; Grimwood v. Bartels, (1877) 46 L. J. Gh. 788; 25 
W. R. 848; Waite v, Bingley, (1882) 21 Ch. D. 674; 30 
W. R. 698; 51 J. Ch. 651, referred to, 

Ewing v. Orr Ewing, (188?) 9 A. O. cd; 53 L. J. Ch. 
435; 50 L. T. 401; 32 W. B.573, distinguished. 

Per Phillips, J.—The principle on which a suit can 
be brought on a foreign judgment is that the rights 
of the parties have been already investigated and 
determined by a competent tribunal. In an action 
on a foreign judgment not impeached for fraud, the 
original cause of action cannot be ve-investigated, if 
the judgment was pronounced by a competent tribu- 
nal having jurisdiction. This principle applies alike 
to a judgment in personam, to a judgment in rem, 
and toa judgment or sentence of divorce or any other 
judgment having reference to status. [p. 410, col. 1.] 

Godard v. Gray, (1870) 6 Q. B. 189; 40 L.J. 
Q. B. 62; 24 L. T. 89; 19 W. R. 848; Castrique v. 
Imrie, (1870) 4 H. L. 414; 89 L. J. C. P. 350; 
23 L. T. 48; 19 W. R. 1; DeCosse Brissac v. Rathbone, 
(1861) 6 H. &-N.30', 20 L. J. Ex. 288; 158 E.R 123; 
123 R. R. 521; In ve Piercy, Whitwham v, Piercy, 

| (1895) 1 Ch. 83; 64 L. J. Ch. 249; 13 R. 106; 71 L.T. 
145; 43 W. R. 134, referred to, 


A judgment, therefore, of a French Indian 
Court, removing trustees appointed by the Will 
of a testator for the administration of charities 
in respeot of properties, the buk of which 
js situate within its jurisdiction, and appointing 
others in their stead is a judgment virtually regu- 
lating the administration of a trust and conferring 
a status on the persons appointed as trnstees. Snch 
persons can sue for possession from the discharged 
trustees of trust property situate in British India 
ina Court having jurisdiction over it solely by 
virtue of the judgment of the French Court. 
The suit cannot be traated as one for the 
removal of trustees who are already removed by a 
competent. Court but a suit based on a foreign 
judgment which has recognised plaintiffs’ title to 


administer the trust and to recover trust properties. 
[p. 410, col. 1; p. 411, col. 1.] 

The prohibition to adopt a son may be ex- 
press or implied. Where a testator by his Will provided 
for the contingency of his having a son in these words, 
viz, “of by divine favour I have a child of the ma'e 
sex” they mean only a natural son and do not even 
ty acd confer an authority to adopt. [p. 41), cols, 
162. 

Sri Balusu Gurulingaswami v. Sri Balusu Rama- 
lakshmamma, 22 M. 288; 21 A. 460; 26 I. A. 113; 
1 Bom. I, R 226; 3 O. W. N. 427; 9 M. D. J. 67; 7 Sar, 
P. C. J. 380; 8 Ind. Dec. (x. 8.) 288; Patel Vandravan 
Jekison v. Patel Manilal Chnnilal, 15 B. 665; 8 Ind. 
Dec. (nN. 8.) 881; Lekshmibai v. Sarasvatibai, 23 B. 
789; 1 Bom. L, R. 420; 12 Ind. Dec. (x. s ) 528; 
Colletor of Madura v. Mootoo Ramalinga Sathupatht, 12 
M.I A 397; 10 W. R. 17 (P.O), 1 B. L. R. 1 (P. C.) 
2 Suth. P. O. J. 135; 2 Sar. P. C. J. 861; 20 E. R. 389, 
referred to. 

One S., a resident of Pondicherry lofta Will inter alia 
bequeathing large properties for charities, the bulk 
of which was situate in Pondichery and the rest in 
Madras. Defendants Nos. 1 to3 and two others, who 
were executors under the Will, having obtained 
Probate in the Pondicherry Court, obtained Lettcrs 
of Administration in the Madras High Court in 
respect of the proporty situate in Madras, After they 
had administered the estate, defendants Nos, 1 to 3 
were removed from their office by a decree of the 
Pondicherry Court which appointed plaintiffs in their 
stead. The fourth defendant was the widow of the test- 
ator who adopted the 5th defendant and the 6th defend- 
ant was the natural mother of the Sth, all of whom 
were alleged to be in possession of the Madras pro- 
porties. Plaintiffs instituted the present suit on the 
original side of the High Court for possession of the 
trust properties situate in Madras from defendants. 
Mr. Justice Wallis decreed the suit, holding that the 
judgment of the Pondicherry Court was binding on 
him. On appel, 

Held, per Abdur Rahim Ofig. O. J., (Phillips, J dis- 
senting), that the suit was not maintainable by reason 
per se of the judgment of Pondicherry Court, who o 
authority could not extend to immoveable3 outside its 
jurisdiction [p. 408, col. 1.] = 

Appeal from the judgment of Mr. Justice 
Wallis, dated the Seh August 1913, in the 
Ordinary Original Civil Jurisdiction of this 
Court. 

The Hon’ble Mr. 9. Srin‘vas2 Aiyengar, 
(Advocate-General’, and Messrs, K. 
Narayana Rao and O. V. Axanthakrishna 
Aiyar, for the Appellant. J 

Mr. V. Raghunatha Sastri, for 
spondent. 

This. appeal coming on for hearing on the 
18th and 22nd August 1916, and having 
stood over for consideration till this day, the 
Court delivered the following 

JUDGMENT, 

Asocr Rania, Orre. ©. J.—One Calve 

Sadasiva Chettiar who was a domiciled 


French subject residing at Pondicherry 


the Rə- 
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died there on the 26th May 1891 leaving 
his last Will and testament, dated 25th July 
1889 and a codicil thereto, dated 20th May 
1891. He left considerable property, move- 
able and immoveable, in Madras and in 
Pondicherry. The immoveable properties in 
Madras are said to be of the value of 
Rs. 1,50,000 and the moveables consisting of 
Government promissory notes, jewels and 
cash in Madras are stated to be of the 
value of Rs. 1,70,000, By his Will Calve 
Sadasiva Chettiar‘ purported to dispose of 
the bulk of his properties in favour of 
various charities, mostly in Pondicherry and 
partly im the Presidency of Madras. The 
charities were to be conducted by a committee 
of management consisting of fiye members 
including defendants Nos. 1, 2 and 3, who were 
also appointed executors of the Will and the 
codicil. All the exesntors obtained Probate 
from the Court of first instance at Pondi- 
cherry and in August 1893, four of them 
obtained from this Court Letters of Ad- 
ministration limited to this Fresideney with 
exemplification of the Probate issued by the 
Pondicherry Court and an English transla- 
tion annexed thereto. Leave was given to 
the fifth executor ©. Krishnaswami Chettiar 
to apply for a like grant if he so wished. 
But apparently he did not apply to this 
Court for Probate or Letters of Administra- 
tion and had in fact instituted a suit on the 
22nd October 1892 in the Court of first 


instance at Pondicherry alleging various acts ' 


of malversation and breaches of trust 
against lst, 2nd and 3rd defendants in this 
suit and asking for their removal from the 
office of administrators and members of the 
committee of management. A final decree 
to that effect was passed in April 1904 and 
a new committee of management consisting 
of the plaintiffs in the present suit was 
appointed in place of the lst, 2nd, and 3rd 
defendants. The 4th defendant is the widow 
of the deceased testator, the 5th defendant 
who is an infant is alleged to have been 
adopted by the widow and the 6th defendant 
is the natural mother and guardian ad 
litem of the 5th defendant. The plaintiffs 
seek in this suit for a declaration that they, 
as members of the committee of manage- 
ment are entitled to possession and manage- 
ment of the ‘estate and effects of the late 
Calve Sadasiva Chettiar, for adecree directing 
the remoyal of defendants, Nos,1, 2 and 3 


from the.office of administrators and members 
of the. committee of management, for 2 
declaration that the alleged adoption of the 
5th defendant is not true or valid, for an 
account of the administration of the estate 
by the Ist, 2nd and. 8rd defendants, for a 
declaration that certain deeds of gift executed 
by Ist and 2nd defendants in favour of the 
4th defendant as guardian of the 5th 
defendant and another deed in favour of 
the 6th defendant purported to have been 
executed by the 4th defendant were frandu- 
lently and collusively obtained and, there- 
fore, null and void and for recovery of 
possession from the defendants of the im- 
moveable property set out in the schedule. 

The learned Chief Justice (then Mr. Justice 
Wallis) who tried the suit passed a decres 
declaring that the adoption of the 5th 
defendant was invalid, that the plaintiffs 
were entitled to possession of the property 
mentioned in the schedule against all the 
defendants, directed delivery of possession 
to the plaintiffs and declared that the deed 
of assignment in favour of the 4th defendant 
and the deed of gift in favour of the 6th 
defendant were not valid. He then ordered 
that the suit be referred to the Judge in 
chambers for the taking of an account of 
the rents and profits of the properties men- 
tioned in the schedule. 

The first question argued before us is 
whether the plaintiffs can maintain this suit, 
Their title as trustees is derived from an 
appointment made by the Pondicherry Court. 
The property with respect to which relief 
is mainly sought is immoveable property 
situate in the town of Madras of which the 
plaintiffs as trustees seek to obtain possession 
from the defendants. They also want a 
declaration that the 5th defendant who claims 
to be entitled to the properties by virtue 
of adoption, was not validly adopted. They 
seek other reliefs as well consequent upon 
a determination of their title to these pro- 
perties. It is admitted at the Bar that so 
far as the collection of the outstandings 
and the payment of debis- and dues is 
concerned, that bas been completed. ` All 
that is left to administer are the trusts in 
favour of charities. 

The learned Chief Justice disposes of the 
whole question of the plaintiffs’ title in these 
words “A judgment of the Ocurd’ Appol 
removing the plaintiffs, in my opinion, is binding 
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on the defendants (the word 
should be appointing). lt was not seriously 
contended it was not”. I do not know 
what exactly is meant by the last sentence. 
The point was certainly strenuously 
argued before us. lt had been raised in 
the written statement and formed the subject 
of an issue and the ledrned Advozate-General 
who appeared for the appellant, the 5th 
defendant in this suit, stated that he argued 
this question in the Court of first instance. 
The objection which is one of law goes 
to the root of the suit and if it is valid, 
we are bound to give full effect to it, 
lt is not suggested that it was abandoned 
at the time of trial. 


5 . 
removing’ 


No authority hag been brought to our 
notice which covers the exact point for 
decision. But there can be no doubt what- 
ever that the principles which must guide 
usin this matter are well established and 
cannot be said to be open to any doubt. 
Story in his “Conflict of Laws” in section 
586 lays down as a general proposition 
that In order, however, to found a proper 
ground of recognition of any foreign judg- 
ment in another country, it is indispens- 
able to establish that the Court pronouncing 
judgment should have a lawful jurisdic- 
tion over the cause, over the thing, and 
over the parties.” In section 590, he states 
The position that the sentence of a foreign 
Court is conclusive with respect to what 
it professes to decile is uniformly qualified 
with the limitation that it has, in the given 
case, jurisdiction of the subject-matter” and 
in section 591 “By the general consent of 
nations, therefore, in cases of immoveables, the 
judgment pronounced of the forum rei sitae 
is held absolutely conelusive......... On the 
other hand, a judgment in any foreign 
country, touching such immoveables, will be 
held of no obligation.” Dicey enunciates the 
law in rule 81 in these words “The Courts 
of a foreign country have no jurisdiction (1) 
to adjudicate upon the title, or the right to 
the possession, of any immoveable not situate 
in such country, or (2) (semble) to give 
redress for any injury in respect of any 
immoveable not situate in such country.” 
This rule,” he says “fig merely an application 
of the more general principle that no Court 
ought to give a judgment the enforcement 
whereof lies beyond the Court’s power, and 
especially if it would bring the Court into 


conflict with the admitted authority of a 
foreign sovereign, or, what is the same thing, 
the jurisdiction of a foreign Court.” Mr. 
Westlake in his treatise on “Private Inter- 
national Law” is equally explicit: “The 
principle of the forwm situs, in its application 
to the land itself, is incontrovertible. Since 
only the authorities that exist onthe spot can 
employ force to give possession or take it way, 
it would be idle for any foreign jurisdiction 
to make a direct attempt to determine the 
possession of land, or even the property on 
it, which would be unmeaning if disconnected 
from all immediate or fature right to posses- 
sion”. The mere fact that the defendants 
are domiciled in foreign territory and its Court 
has, therefore, jurisdiction in personam over 
them makes no difference, though it would 
be otherwise, to use Mr. Westlake’s language 
“when something has been done by which 
the personal jurisdiction is called into action 
on the ground of obligation which properly 
belongs to it, and the determination as to 
the foreign land is necessarily incident to 
the determination which has to be made 
about the obligation” (for instanse) where 
such obligation arises ont of contract or 
trust. It need hardly be pointed out that what 
was soughtin the case in the Pondicherry 
Court and what was decreed was not to 
compel the defendants Nos. 1, 2 and 3 to 
carry out the trust; but to remove them from 
the trusteeship. The propositions which 
are cited in these well-known authoritative 
text-books on “Private International Law” 
are entirely in accordance with what has 
been uniformly laid down by the Courts 
in England. The matter was very fully 
discussed by Mr. Justice Wright in Com- 
panhia De Mocambique v. British South Africa 
Company (1): “It seems plain that, in the 
view of mostof the Judges whose language 
has been cited, there was a funda- 
mental want of jurisdiction in the Common 
Law Courts of this country to determine 
directly questions of title to foreign land— 
a want not dependent merely on the law 
of venue, nor dependent even.on the defect 
of power to enforce a judgment in another 
country.” Then after pointing out that 
Courts of Equity have exercised jurisdic- 
tion in personam in cases of contract, fraud 
and trust, Mr. Justice Wright observes: 
“Although armed with much more effectual 


(1) (1802) 2 Q. B. 358; 61 L, J, Q. B, 663, 
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power of epforcing their decrees than were 
possessed by the Courts of Common Law, 
the Courts of Equity refused, with almost 
equal uniformity, the direct determination 
of title to foreign land”. He sums up 
the law in this way “The proper conclusion 
appears to be that, speaking generally, and 
subject to qualifications depending on per- 
sonal obligations, it is a general principle 
of jurisdiction, that title to land is to be 
directly determined, not merely according 
to the laws of the country where the 
land is situate, but by the Courts of that 
country, and this conclusion is in accord- 
ance with the rule ordinarily adopted by 
the jurisprudence of other countries.” He 
cites in support cf this conclusion, the 
authority of Lord Hardwicke in Bishop of 
Sodor and Man y. Earl of Derby (2), of Lord 
Northington in Pike v. Hoare (3), of Shadwell, 
in Tulloch v. Hartley (4), of Lord Romily 
in Narris y. Chambres (5), of Wood, V. C. 
in Holmes y. Reg. (6), of Lord Westbury 
in Cookney v. Anderson (7), of Malins V. C., 
in Reiner v. Marquis of Salisbury (8), of Kay, 
J, in In re Hawthorne, Grahom v. Massey (9). 
The judgment of the Divisional Court in 
Companbia De Mocambiqui v. The British 
South Africa Company (1) was reversed on 
another point which does not arise in the 
present case by Lords Justices Fry and 
Lopes, Lord Esher M, R. dissenting from 
the Courts below, the claim for declara- 
tion having been abandoned by the ap- 
pellants, In Sirdar Gurdyal Singh v. Raja 
of Faridkote (10), the Privy Council 
observed that territorial jurisdiction existed 


always as to the lands within the territory. . 


In Haythorne, In re, Graham v. Massey (9), 
Kay J, emphatically states Iam not aware 


(2) (1751) 2 Ves. Sen. 887; 28 E. R. 217. 

(8) (1768) 2 Eden 192; 28 E. RB. 867. 

(4) (1841) 1 Y. & C. O. O. 114; 62 E. R. 814. 

(5) (1861) £4 Beav. 246; 30 L. J. Ch. 285; 7 Jur. 
(x. s.) 50; 9 W. R. 259; 54 H. R. 62l; 3 L. T., (N.s) 
420; 1831 R R. 651. 

(6) (1861) 81 L. J. Ch. 58; 2 Johns & H. 527; 8 Jur. 
(x. s.) 76; 6 L. T. 548; 10 W. R. 39; 70 B. R. 1167; 134 
R. R. 323. 

(7) (1888) 1 De. G. J. 48. 365; 82 L. J, Ch. 427; 9 
Jur, 786; 8 L. T. 295; 11 W. R. 629; 2 N. R. 140; 31 
Beav. 452; 46 È. R 146: 187 R. R. 284. 

(8) (1873) 2 Ch. D. 378 at p. 385; 24 W, R. 843. 

(9) (1883) 28 Ch, D. 748; 52 L. J. Ch. 750; 48 L. T. 
701; 32 W. R. 147. 

(10) (1894) App. Cas. 670; 220. 222; 21 L A. 171; 
11 R. 340; 4 M. L. J. 207: 6 Sar. P, Q, J, 503; 112 P. 
R, 1894; 11 Ind. Dec. (N. 8.) 149, 


of any case where a contested claim depend- 
ing upon the title to immovyeable8 in a 
foreign country strictly so called, being no 
pərt of the British dominions or posses- 
sions, has been allowed to be litigated in 
this country simply because the plaintiff 
and defendant happened to be here.” In 
Boyse v. Coleclough (11), it was held that a 
decree of the Court of Chancery in Ireland 
of the will after verdict upon an issue 
devisarit vel non, does not determine the 
validity or invalidity, so far as it relates 
to lands ir England and cannot be pleaded in 
bar to a suitin this ż. e., the English Court. 
Vice Chancellor Page Wood observed: “The 
foreign Court in this case did not try, and 
could not try, the effect of the Will of the 


- testator on lands in England............They 


never could exercise any jurisdiction over 
this instrament as affecting the English 
estates.” In Pike v. Hoare (3) already 
mentioned, a bill by an heir-at-law for 
an issue to try the validity of a Will made 
in England was dismissed principally be- 
canse the lands lay in Pennsylvania. The 
Lord Chancellor obseryed: “A Will of lands 
lying in any of the Colonies is not triable 
in Westminster Hall.” In Carteret v. Petty 
(12), partition of land situate in Ireland 
was disallowed on demurrer. Vice Chan- 
cellor Hall in Grimwood vy. Bartles (13) 
held that the curator of a lunatic appointed 
by a foreign Court was not entitled to 
call for a transfer of a fund which. 
represented the value of the estate situate 
in England and in Waite v. Bingley (14), the 
same learned Judge held that real property 
in England dces not vest in the assignee 
under a foreigu insolvency. 

Much reliance was placed by the learned 
Pleader for the respondents on Ewing 
v. Orr Ewing (15) and Ewing v. Orr 
Ewing (16). In the first case, it was held 
that the English Court had jurisdiction to 
administer the trusts of the Will as to the 
whole estate both Seotch and English. In 
the first place the question so far as it can 


(11) (1854) 1 K. & J. 124,69 E R- 396; 24 L. J. 
Ch. 7; 7 Eq. R. 78; 3 W. R. 8; 103 R. R. 44, 

(12) 2 Swan. 324n.; 36 E. R. 639. 

(13) (1877) 46 L. J. Ch. 788; 25 W. R. 843. 
5 (14) (1882) 21 Ch. D. 674,30 W. R. 698; 51 L, J. 

th. 651. 

(15) (1883) 9 A. C. 34; 53 T, J. Oh. 435; 50 L.T. 
40.1; 32 W. R. 578. : 

(16) (1885) 10 A, O. 453 at p. 506; 53 H, T, 826. 
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be gathered from the report arose with 
respect’ to moveable property; and the 
main ground on which the jurisdiction of 
the English Court was rested was the fact 
that some of the trustees resided in Eng- 
land and the others submitted’ to the pro- 
cess of the English Court and that the 
object of the suit was to enforce the 
personal obligation of the trustees to ad- 
minister the trust. Lord Chancellor Sel- 
borne said: “The Courts of Equity in Eng- 
land are, and always have been, Courts of 
conscience, operating im perscnam and uot 
inrem; and in the exercise of this personal 
jurisdiction they have always been accustom- 
ed to compel the performance of 
contracts and trusts as to subjects which 
were not either locally or ratione 
domicilii within their jurisdiction”. In the 
Scotch case, the appeal to the House of Lords 
was from the judgment of the Scottish 
Court and it was held that the Court of 
the deceased’s domicile, that is the Scottish 
Court, had not exclusive jurisdiction to 
administer the deceased’s personality. It is 
difficult to see how the decisions in Ewing 
v. Orr Ewing (15) in any way help the 
respondents. They do not in any way pur- 
port to qualify a well established rnle of 
International Law relating tc jurisdiction 
over immoveable property. The plaintiffs 
in this suit are seeking possession of im- 
moveable properties situate in British 
India solely by virtue of a judgment of 
the Pondicherry Court. That Court bad no 
jurisdiction to determine any question of 
right or title to these properties. Their 
appointment as trustees by the French Court 
in no way binds this Court; and the only 
course open to them is to have their 
appointments recognised by this Uourt, 
That could not be done in this suit by reason 
of section 92 of the Code of Civil Procedure 
which lays down that any suit for the 
appointment of new trustees or for the 
administration generally of public trusts 
must be instituted with the sanction of the 
Advocate-General. The defendants Nos, 1, 2 
and 3 who are the executors named in the 
Wiland had as such obtained Letters of 
Administration with exemplification of 
the Probate annexed, from this Court 
could not be validly removed by the 
Pondicherry Court, and until the plaintiffs 
haye them remoyed and get themselves 


appointed by this Court in a suit pro- 
perly instituted, they cannot maintain any 
action with respect’ to the trust-property 
involved in this snit. In that view of the 
law, it is unnecessary to consider the other 
questions raised in this appeal. The appeal 
will be allowed and the suit dismissed with 
costs in both the Courts. 

My learned brother is of opinion that the 
decree of the Court of first inatance shonld 
be confirmed. 

Under section 36 of the Letters Patent, 
the appeal is allowed and the suit dismissed 
with costs in this and the Court of first 
instance. 

Puituips, J.—Plaintiffs were appointed 
trustees of certain charities instituted under 
the Will of one C. Sadasiva Chetti, husband 
of 4th defendant, and sue for various reliefs in 
connection with the trust-property. Defend- 
ants Nos. 1 to 3 and two others were the 
executors of the Will and having obtained 
Probate in Pondicherry, where the testator 
lived, obtained Letters of Administration 
in this Court in respect of the property in 
British India. After they had administered 
the estate, and it is admitted that the 
administration was completed, defendants 
Nos. 1 to 3 became trustees of the 
charity under the Will, but were sub. 
sequently removed from their office by a 
decree of the Pondicherry Court, which 
appointed plaintiffs in their stead. 

The main contention put forward in 
this appeal by the learned Advocate- 
General], a contention that appears not to 
have been seriously pressed at the trial, is 
that the decree of the Pondicherry Court 
is not binding on Courts in British India and 
that consequently plaintiffs, not having been 
recognised as trustees in British Indian Courts 
have no right to bring a suit in respect 
of the trust, and that the removal of defend- 
ants Nos, 1 to 3 from trusteeship is eqaally 
invalid as they have been recognised as 
trustees by this Court and consequently the 
decree of the French Court cannot affect ` 
their. status here. This last argument is 
based upon a fallacy for the trusteeship 
of defendants Nos. 1 to 3 has never 
been recognised by this Court. By the 
grant to them of Letters of Administration 
they were recognised as the executors of 
the deceased’s estate, but it was not until the 
assets of the estate had been got in that they 
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became trustees of the charity constituted 
under the Will and their position as executors 
of the Will isquitedifferentfrom their position 
as trustees of the charity instituted under 
the Will, There is, therefore, no question 
of the order of the French Court which 
removed defendants Nos. 1 to 3 from 
trusteeship conflicting with the grant to 
them by this Court of Letters of Administra- 
tion, and we have only to see wheather the 
removal of defendants and the appointment 
of plaintiffs by the French Court is binding 
on Courts in British India. No doubt all 
rights over or in relation to immoveables 
are, generally speaking, governed by the 
lex situs but here we are not concerned with 
the law relating to any such rights, but 
have to consider whether the appointment of 
plaintiffs by a French Court as trustees 
in whom the immoveable property vests 
can berecognised here. “The principle on 
which an action can be brought on a foreign 
judgment is that the rights of the parties 
have been already investigated and determin- 
ed by a competent tribunal......... In an 
action on a foreign judgment not impeach- 
ed for fraud, the original cause of action 
is not re-investigated here, if the judgment 
‘was pronounced by a competent tribunal 
having jurisdiction”, This is the principle 
enunciated by Lindley, L. J. In re Henderson, 
Nouvion v. Freeman (17). This general 
principle though stated in -reference to a 
judgment im personam applies to every 
“kind of judgment; it extends alike to a 
judgment in personam [Godard v. Gray (18)] 
to a judgment in rem [Castrique v. Imrie 
(19)] to a judgment or sentence of divorce, 
or any other judgment having reference 
to status (Vids Dicey’s Conflict of Laws, 
pages 408 and 409), and in accordance 
with it the plaintiffs would be entitled 
to sue in Courts here on the strength of 
their status as trustees appointed by a 
foreign judgment, unless there is any 
reason to the contrary. I may refer also 
to Bank of Australasia v. Nias (20) and 


(17) (1887. 87 Ch. D, 244, 

(18) (1870) 6 Q. B. 139; 40 L. J. Q. B. 62; 24 L. T. 
89; 19 W. R. 348. 

(19) (1870) 4 T. L. 414; 39 L. J, ©. P. 350; 23 L. 
T, 48,19 W R. 1. 

(20) (1851) 16 Q. B. 717; 29 L. 7. Q. B. 284; 15 
Jur, 967; 117 B. R. 1055; 83 R, R, 698, 


` was held that a Court will 


De Cosse Brissac v. Rathbone (21), „where it 
not question 
the validity of a foreign judgment except 
upon a definite plea being raised of error, 
fraud, ete. In Hwing v. Orr Ewing (15) 
a suit was allowed to be brought in 
England against the executors and trustees 
of an estate left bya testator domiciled 
in Scotland and situated mainly in Scotland, 
the said executors having obtained Probate 
in Scotland and confirmation in England. 
In that case the executors and trustees 
were identical and had been recognised 
in English Courts, bub in a subsequent 
case relating to the same estate—Hwing 
v. Orr Ewing (16)—Lprd Selborne 
remarks: “It cannot make any differ- 
ence as to the forum in such a case, 
whether the trustees, in whom the residuary 
estate is vested, are or not the same persons 
who, as executors, obtained Probate . or 
confirmation. The rights of the plaintiffs, 
(in both countries) and the remedies 
against the defendants ought to be pre- 
cisely the same so far as relates to 
the trust estate whether the defendants 
were original, or afterwards assumed, 
trustees, or were or were not executors as 
well as trustees.” 


The facts of the present case are not 
quite analogous bat in Ewing v. Orr Hwing 
(16) the jurisdiction of an English Court to 
deal with a trust constituted in Scotland 
was recognised, and similarly there can 
be no objection to the converse proposi- 
tion that a French Court can regulate the 
administration of a trust situated mainly 
in French territory and partly in British 
territory and that such administration will 
be recognised by British Courts. The 
Advocate General does not contend that, 
if plaintiffs were suing as possessing a 
certain status conferred by a foreign 
judgment, British Courts would not recog- 
nise that status, nor could he very well 
do soas the proposition that they could sue 
has frequently been affirmed (Vide Dicey’s 
Conflict of Laws, Chapter XIX). In In re 
Piercy, Whitwham v. Piercy (22), a person 
domiciled in England left by Will lands 


(21) (1861) 6 H. & N. 801; 80 L. J, Ex. 288; 158 E, 
R, 12% 193 R. R. 521, 

(22) (189%) 1 Oh. 83; 64 L. J. Ch. 249; 13 R. 106; 
TiL. p. 745; 43 W. R 184, 
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in Italy to trustees to sell the same and, 
having invested the proceeds to hold the 
investments on certain trusts and it was 
held that the right of the trustees to 
sell the land is governed by the Law 
of Italy (lea situs) and that the validity of 
the trusts as to the proceeds of the land 
is governed by the Law of England (lea 
domiclit). Similarly in this case the ad. 
ministration of the trust is governed by the 
lex domicilii, i. e, French Law, and con- 
sequently the appointment of new trustees, 
which is part of the administration, is 
governed by the lea domicilii and the 
action of the foreign Courts would be recog- 
nised by British Courts. No direct authority 
for the proposition he puts forward has 
been cited by the learned Advocate- 
General, nor is there any direct authority 
to the contrary, but the principles enunciat- 
ed above seem to be sufficient justifica- 
tion for rejecting the proposition. It is 
also very significant that the objection was 
not seriously pressed in the original trial 
‘by defendants Nos. 1 to 3, the old trustees, 
but is now put forward in appeal by 5th 
defendant alone, an alleged adopted son of 
4th defendant, who, as I shall presently 
show, has no locus standi as his alleged 
adoption is not valid. 


It is further sontended that the present 
suit to remove the defendants Nos. 1 to 3 is 
not maintsinable in this Court without the 
sanction of the Advocate-General under 
section 92 of the Code of Civil Procedure, 
An issue-was framed on the point, but was 
not seriously pressed at the tral. It seems 
to me that this is not a suit for removal 
of trustees, for they have already been 
removed by the French Court, and as I 
have already pointed out they were not 
appointed trustees by the British Indian 
Courts. They were granted Letters of 
` Administration and became trustees under 
the terms of the Will and not by appoint- 
ment of Court. They were validly removed 
from office by the French Court and plaint- 
iffg were appointed in their place and con- 
sequently this cannot be looked upon asa 
suit for removal of trustees. In fact the 
prayer to this effect in the plaint might 
. well be ignored, as it does not affect the rest 
of the case. It isa suit based upon a foreign 
judgment which has recognised plaintiffs’ 


title to administer the trust and to recover 
trust-properties. 


. Had this Court recognised defendants Nos. 

1 to 3 as trustees, and, as I have pointed out, 
it has not done so, the objection might 
hold good on the ground that the order cf 
the Franch Court removing them would 
not affect the order of this Court appoint- 
ing them and a deezree for their removal 
would benezessary. Even so it is difficult 
to see that the judgment of the French 
Court would come under any of the excep- 
tions (al) tc (f) of section 13 of the Code 
of Civil Procedure and if it does not come 
within any of those exceptions, it is con- 
clusive as between the parties. 


The learned Advocate-General has also 
sought to impeach the finding of the learned 
Jadge as to the validity of the adoption. 
The adoption has been fonnd to be invalid 
on two grounds (1) that adoption is prohibit- 
ed by the Will of thé testator and (2) that 
the consent of the nearest sapinda was not 
sought or obtained. A perusal of the Will 
is sufficient to show that the testator did 
not want to adopt a son and was unwill- 
ing that one should be adopted after his 
death. He made provision forthe disposal 
of all his property, mostly for charitable 
purposes, and also made provision for the 
event of a son being born. The words “if 
by divine favour I happen to have a child 
of the male sex” show clearly that anatural 
son and not an adopted son was contemplat- 
ed, for he could not have an adopted child 
of the female sex. The subsequent references 
to a son must also mean “natural son.” 
There is also a provision in the Will for 
a boy being brought into the family in 
certain events to look after the family house, 
but not as an adopted son. Even if a 
natural son were born the testator did not 
want him to succeed to the whole estate, 
but gave a direction that the son should 
carry oat the terms of the Will, and made 
a special provision for the son’s maintenance. 
All this is quite inconsistent with a wish 
to be represented by an adopted son. The 
contention that the prohibition to adopt 
must be express and not implied appears 
to be mainly based on an isolated sentence 
in the judgment of the Privy Council in 
Sri Balusu Gurulingaswamt y. Şri Balugy 


412 
ARUR SINGH v, SOLAKHAN SINGH. 


Ramalakshmamna (23) which is itself not 
free from ambiguity, and is certainly no 
authority for the contention. It may per- 
haps’ be contended that in Bombay the pro- 
hibition must be express. [Vide Patel 
Vandravan Jekison v. Patel Manilal Chunslal 
(24) and Lakehmibat v. Sarasvatibai (25) 
but the widow’s powers in regard to adop- 
tion are greater in that Presidency than 
in Madras, whereas Collector of Madura 
v. Moattoo Ramalinga Saihupathy (26) is 
authority for holding that an implied pro- 
hibition is sufficient, for in that case it 
was held that the probibition was to be 
deduced from thecircumstances. As regards 
the second ground it was not asserted in 
appeal that the consent of the nearest 
sapinda was obtained, but it was contended 
that the Hindu Law, as administered in 
Pondicherry, is the same as in Bombay, 
where consent of the sapixdas to adoption 
is not necessary. This point was not raised 
at the trial and consequently there is no 
evidence to support it. No doubt it has 
been held in this Court that a widow’s 
estate in Pondicherry is absolute and not 
a mere life-interest | Vide Mailathi Anni yY. 
Subbaraya Mudaliar (27), and Original Suit 
Appeal No. 11 of 190%) and from this 
fact one Monsieur Sorg in a_ treatise 
on Hindu Law deduces an opinion that 
a widow can adopt without consent of the 
sapindas, but gives no authority for his 
opinion. On the contrary the decree of 
29th December 1855 in French India 
expressly contemplates the consent of the 
relations being given (Vide Article 2). 
The materials for a right decision on 
this point are not before the’ Court, 
but on the materials available it would 
appear that there is no authority for the 
contention put forward. A further poiat 
is taken by respondents that there is no 
evidence of the factum of adoption, and 
this is so, for we have only proof of the 
adoption deed, said to have been executed 


(28) 22 M. 898; 21 A. 460; 26 I. A. 113; 1 Bom. L. 
R. 226; 3 C. W. N. 427; 9 M. L. J.67; 7 Sar, P. O. J. 
330; 8 Ind. Dec. (N. s.) 286. 

(24) 15 B. 565; 8 Ind. Dec. (N. s.) 3&1. 

(25) 23 B. 789; 1 Bom. L. R, 420; 12 Ind. Dec. 
(N. 8.) 528. 

(26) 12 M. I. A. 397; 10 W. R. 17 (P.O) 1 B. L. 
R. 1 (P. CO.) 2 Suth. P. O. J. 185; 2 Sar. P. C. J. 861; 
20 E. R. 389. 

(27) 24 M. 650; 1} M, L, J. 309, 
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at the time of adoption, and defendants 
Nos. 2 and 6, who were in Count, have 


not attempted to prove the factum of 
adoption although they are said to have 
been present when it took place. ‘The 


learned Judge’s finding that the adoption 

is invalid must be confirmed. 
In my opinion, therefore, 

should be dismissed with costs. 


the appeal 


Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Civit Appean No. 503 or 1915. 
May 26, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Le- Rossignol. 
ARUR SINGH—Derenpant— APPELLANT 

LET3UB i 
SOLAKHAN SINGH AND OTHERS— 


PLAINTIFFS —RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Oustom—Alienation by male proprietor—Suit by rever- 
sioners—Adverse possession— Limitation. 

A collateral governed by the Customary Law of 
the Panjab does not derive his right to sue from or 
through his father, but from or through the common 
ancestor who owned the land. Therefore, in cases 
governed by Article 144, Schedule I of the Limitation 
Act, limitation does not begin to run against a 
collateral till the right to sue accrues to him. [p. 418, 
col. 2.] 

Sundar v. Salig Ram, 9 Ind. Cas. 300; 26 P. R, 1911, 
33 P. W. R. 1911; 34 P. L. RB. 1911, followed. 

Kaka v. Labh Chand, 106 P. R. 1906; 162 P. L. R. 
1906; 88 P. W. R. 1906, dissented from. 

Gnanasambanda Pandara Sannadhi v. Velu Panda- 
ram, 23 M. 271; 2 Bom. L, R. 597; 4C. W. N. 329; 27 
I. A. 69; 10 M. L. J. 29; 7 Sar. P. O. J. 671; 8 Ind. 
Dec. (N. s ) 591, distinguished. 

One D § sold certain ancestral land to defendant on 
10th August 1886. He died on 28rd February 1892, 
and plaintiff sued in 1914 to recover the land as his 
collateral. It was found that on the death of D. 8. 
plaintiff's father was his nearest collateral entitled to 
sue. He died about five years before the institution 
of the suit: 

Held, that limitation began to run as against the 
plaintiff on the death of his father and the suit was 
therefore, within time, [p. 414, col. 1.] 


Second appeal from the order of the 
Additional District Judge, Lahore, dated 
the 26th January 1915, reversing that of 
the Subordinate Judge, lst class, Lahore, 
dated the 28th of August 1914, and 
remanding the case to-the first Court for 
further enquiry. 
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The Hon’ble Mr. Muhammad Shafi, K. B., 
for thee Appellant. 


Messrs. Mokal Chand Norang, Nanak 
Chand and Kanshi Ram, for the Respond- 
ents. 


JODGMENT,—This is a suit by the 
collaterals of one Deva Singh for the 
possession’ of the land sold by him tothe 
defendant, and the sole question for 
determination is whether the suit is, or 
is not, barred by limitation. The relevant 
dates are as fcllows:—The sale was effected 
on the 10th August 1586; Deva Singh 
died on. the 23rd February 1892, and the 
present action was brought in February 
1914. It is common ground that, as the 
alienor died before the enforcement of the 
Panjab Limitation Act of 1900, the rule 
of limitation applicable to the suit is that 
` furnished by the Indian Limitation Act. 
There is no doubt whatsoever, that on 
the death of the alienor the plaintiffs’ 
father Seva Singh was the nearest 
collateral entitled to sue for the possessign 
. of the property, and that his suit would now 
be barred by time. It appears that Seva 
Singh died about five years before the institu- 
tion of the present suit, and the plaint- 
iffs contend that their right to sue did not 
accriie until the death of their father, 


The learned Counsel on both sides admit 
that Article 144 of the Limitation Act 
governs the suit, and it is plain that the 
terminus a qua under the said Article is the 
date when the possession of the defend- 
ant became adverse “to the plaintiff,’ The 
matter is, then, reduced to this; did the 
possession of the defendant become adverse 
to the plaintiffs on the death of their 
father Seva Singh, or on the death of 
the alienor when the cause of action to 
sue for possession accrued to Seva Singh. 
Now section 2 (8) of the Limitation Act 
lays down that the expression “plaintiff” 
includes any person from or through whom 
a plaintiff derives his right to sue; and 
it is manifest that if the plaintiffs derived 
their right to sue from or through Seva 
Singh, the defendant’s possession which 
comimenced adversely to Seva Singh in 
1892 must be deemed to be adverse to 
the plaintiffs and their suit would be barred 
by limitation. 
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The subject. is, however, fully discussed 
in the Full Bench judgment of this Court 
reported as Sundar v. Salig Ram (1) and 
it is pointed .out therein that a collateral 
governed by the Customary Law of the 
Punjab does not derive his right to sue 
from or through his father, but from or 
through the common ancestor who owned 
the land. There can be no manner of 
doubt that the ruling is directly applicable 
to the case, and that under the rule 
enunciated therein the plaintiffs’ suit is 
not barred under Article 144 of the 
Limitation Act. It is further clear that 
Kaka y. Labh Chand (2) which laid down 
the proposition favourable to the defendant 
has been overruled by the Full Bench. 

The learned Counsel for the appellant 
contends that the exposition of law in the 
aforesaid Full Banch ruling is errvneons; 
and he invites our attention to certain 
passages in Roda v. Harnam (3) and 
Dheru v. Sidhu (4), but we find that all 
the relevant authorities have been examined 
by the learned Judges who delivered the 
Fall Bench judgment, and it would be an 
act of supererogation, if we repeat here 
what has already been stated by him in 
extenso, We admit that there is consider- 
able force in the argument of the learned 
Counsel but the question is not res integra, 
and there is no sufficient reason to justify 
us in making a reference to the Full 
Court for a re-consideration of the whole 
question. The judgment of the Privy 
Council in Gnanasanbanda Pandara Sannadhi 
v. Velu Pandaram(5) cited by Mr. Muhammad 
Shafi has a direct bearing upon the point 
before us. That case related to the 
alienation of the hereditary office and the 
property attached to a religious trust and 
their Lordships decided that the possession 
delivered to the vendee was adverse to 
the vendor, and that the suit of the 
vendor's son to recover the hereditary 
managership and possession of the lands 
of the endowment was barred under Arti- 

(1) 9 Ind. Cas 309; 26 P. R. 1911; 33 P.W, R. 1915; 


34 P. L. R. 1611. 

(2) 106 P. R. 1908; 88 P. W. R. 1906; 162 P. L. R. 
1906. 

(3) 18 P. R. 1895. 

(4) 56 P. R. 1903; 93 P. L. R. 1993. 

(5) 23 M. 271; 2 Bom. L. R. 597; 4 C. W. N. 329; 27 
I. À. 6% 10 M. L. J. 29% 7 Sar. P. 0. J 671; 8 Ind. 
Dee, (x, s.) 591, 
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cle 124 of the Indian Limitation Act, and 
that even if there were 
between the claim to the office and the 
claim for the property, in regard to the 
application of tbe said Article, the claim 
for the property would, in any case, be barred 
by Article 144. It will be observed that 
the endowment was held to be hereditary 
in the family of the vendor, and that 
the plaintiff was consequently treated as 
the heir to his father, from or through 
whom he derived his right to sue. This 
incidence of the son being the heir to 
his father is, as pointed out by the Full 
Bench, not applicable to the devolution of 
ancestral property under the Customary Law. 
Accordingly we ara constrained to hold 
that the defendant’s- possession did not 
become adverse to the plaintiff until the 
death of their father, and that their suit 
is within time. The- result is that we 
dismiss the appeal, but leave . the .parties 
to bear their own costs in this-Court. 
Appeal dismissed, 


MADRAS HIGH COURT. 
FULL BENCH. 
. Seconp Civrn Apesats Nos. 979 AND 1712 
f or 1914. 

November 28, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Abdur Rahim and Mr. Justice 

Srinivasa Alyangar. 

'‘BALIDE KAMAYYA AND OTHERS— 
DEFENDANTS, APPELLANT IN S. A. No. 979 
or 1914 Responpents in S. A. No. 1712 

or 1914 
VETEUS 
PRAGADA PAPAYYA AND AÑOTHER— 
PLANTIFES, RESPONDENTS IN S, A, No. 979 
or 1914 AND APPELLANTS IN S, A. 


No. 1712 or 1914. ; 

Civil Procedure Code (Act V of 1908), ss. 11, 107, O. 
XXII, 1.11 O. KALII, 1. 1—Appeal—Withdrawal of 
suit, leave for—Appellate Court, powers of—Jurisdic- 
tion~Order giving leave ‘to withdraw appeal with 
liberty to bring a fresh suit’, effect of—Intention of Court 
—Res judicata— Decree, construction of — Order 
incorrect—Party, duty of. 

By the Full Bench.—It is open to an Appellate 
Court in proper cases when reversing the decreo of 
the lower Court to give the plaintiff leave to with- 
draw the suit with liberty to file a fresh suit, [p. 
419, col, 1.] . fi 
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Choragudi Chinna Kotayya v. Raja Varadaraja Appa 
Row, 25 Ind. Cas, 388; 27 M. L. J 244; 1 L. W. 618; 
16 M. Is T. 186; Eknath v Ranoji, 10 Ind, Cis. 813; 
35 B, 261; 13 Bom. L. R. 237, dissented from. 

Ajzal Begam v. Akbari Khanan, 28 Ind.. Cas. 857; _ 
37 A. 326; 13 A, L. J. 444; Ganga Ram v. Data Ram, * 
8 A. 82; A. W. N. (1886) C; 4 Ind. Dec. (N. s.) 107%., 
Veera Reddy v. Akka Reddy, 28 Ind. Cas. 487; Chi- 
dambara Mudali v, Kozhandavelu Mudali, 1% Ind. Cas. 
395; (1912) M. W. N. 1008; Jogodindro Nathv. Sarut. 
Sunduri Debi, 18 C. 322; 9 Ind. Des. (wn. s:)`215; 
Kali Prasanna Sil v, Panchanan Nandi, 38’ Ind Cas, 
670; 23 O. L. J. 489; 20 ©. W..N, 1000; Tirupati v. 
Muthu, 11 M. 322; 4 Ind. Deo. (x. 8) S24; Radha, 
Kishen Lall v. Radha Pershad Singh, 18 0. 515; 9 Ind; 
Dee. (N. s.) 844; Lakshmi Narasimha v. Atchanna, 15 
M. 240; 1 M. L. J. 750; 6 Ind. Dec. (N. s.) 518; Tara- ` 
chand Megraj v. Kashinath Trimbak, 10 B. 62; 5- 
Ind. Dec. (N. s.) 425; Perumal v. Pichan, 8 Ind. Cas. 
268; 21M. L. J. 574 (1910) M. W, N. 7919 M.. 
L. T. 275; Chhajju v. Khyali Ram, 14 Ind ‘Cas. 178; 
9 A. L. J. 878; Robert Watson § Co. v, Collector of: 
Rajshahye, 18 M. I. A."160; 12 W. R. (P..0.) 43; 38 Bo 
L. R. (P.C) 48; 2 Suth P, C.J. 269; 2 Sar. P. O. J. 
660; 20 E. R. 51), referred to, : g ` 

Per Spencer, J.—Where, in an appeal by a plaintiff 
against a decree dismissing his suit, the Appellate 
Court permits him to withdraw his appeal with 
liberty to bring a fresh suit,. the decree of the lower 
Court is wiped out and in effect set aside though 
nothing else is substituted for it and the institution 
of a fresh suit, pursuant to the order, is not barred’ 
as res judicata. [p.420,cohJ.J © ae 

Ganga Ram v. Data Ram, 8 A. 82; A. W. N. (1886) 
6; 4 Ind. Dec. (x. s.) 1077; Jogodindro Nath v. Sarut 
Sunduri Debi, 18 O; 322:9 Indy Dec. (N. s.) 215; 
Jagdesh Chaudhuri v. Tulshi Chaudhri, 16- A:-19; A. 
W, N. (1898) 189; 8 Ind. Dec, (x. s.) 13.and Genda 
Mal v. Pirbhu Lal, 17'A. 97 at p. 99; A. W. N. (1895) 
17; 8 Ind. Dec. (N. 8.) 387, referred to, 

A decree should be given an effect which is 
intelligible and it should be presumed to be legally 
effective for obtaining the relief sought and granted, 
[p. 419, col. 2.] : : a: 

Per Phillips, J. Contva.—An order of a Court of 
Appeal allowing a plaintiff appellant to withdraw 
the appeal with liberty to bring a fresh suit does 
not operate per se as a reversal of the lower Court’s 
decree, or as wiping it. out. The order amounts, 
in substance, to a striking off of the appeal, the 
decree of the Trial Court being left unaffected, and 
a fresh suit on the same cause of action is barred 
as res judicata. The order cannot be read in the 
light of what the Court might have intended. [p, 
421, col. 1.] 

Ganga Ram v. Data Ram, 8 A. 82; A, W. N. (1886) 
6; 4 Ind. Dev. (N. 8.) 1077; Jogodindro Nath v. Sarut 
Sunduri Debi, 18 ©. 322;9 Ind. Dec. (x. 5.) 215; 
Jagdesh Chaudhri v. Tulshi Chaudhri, 16 A. 19; A. 
W. N. (1893), 189; 8 Ind. Dec. (N. s.) 18 and Genda 
Mal v. Pirbhu Lal, 17 A. 97 ab p. 99; A. W. N. (1895) 
17; 8 Ind. Dee. (x. s.) 387, distinguished. 

Robert Watson J Co.v. Collector of Rajshahye, 13° M, 
I. A. 160; 12 W. R. 43 (P. C.); 3 B. L. R, 48 (P. 0); 2 
Suth. P.C. J. 269; 2 Sar. P. C. J. 500; 20 E. R.6511, 
Gulkondi Lal v. Manni Lal, 23 A. 219; A. W, N. (1901) 
66, "Tirupati v. Muttu, 11 M. 322; 4 Ind. Dec. (N. s.) 
224; Sukh Lal v. Bhikhi, 11 A. 187; A. W.N. (1889) 
13; 6 Ind. Dec. (N. s.) £48, applied. ~ 
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Where an order of Court is drafted in such a way 
as to fail to give effect to the Court’s intention, 
it is the “duty of the party to apply to have it set 
corrected. (p. 421, col. 1.] 

Second appeals against the decree of the 
Court of the Temporary Subordinate Judge 
of Ganjam at Berhampore in Appeal Suit 
No. 163 of 1913, preferred against that of 
the Court of the District Munsif of Sompeta 
in Original Suit No, 203 of 1912. > 

These second appeals coming on for 
hearing on 8th and 9tb August 1916, upon 
perusing the grounds of appeal, the 
judgments and decrees of the lower 
Appellate Court and the Court of first 
instance and the material papers in the 
suit and upon hearing the arguments of Mr. 
V. K, Srinicasa Atyangar for Mr. OC. 5. 
Venkatachariar, for the Appellants and of 
Mr. K. V. L. Narasimham, forthe Re- 
spondents in Second Appeal No. 979 of 
1914 and of Mr. K.V. L. Narasimham, 
for the Appellants and of Mr. F. K. 
Srinivasa Aiyangar for Mr. O. S. Venkata- 
chariar, for tbe Respondents in Second 
Appeal No. 1712 of 1914 and the cases 
having stood over for consideration till 
15th August 1916, the Court (Spencer 
and Krishnan, JJ.,) made the follow. 
ing 


ORDER OF REFERENCE 
TO A FULL BENCH. 

Spencer, J.—Original Suit No. 480 of 1809 
on the file of the District Munsif’s Court of 
Sompeta was a suit brought for recovery of 
possession of certain lands. The suit was 
dismissed with ccstsas there was nothing 
on the record to show how the lst defendant 
got title from the purchaser at Court 
auction andas the plaintiff’s only title was 
that derived from the Ist defendant. The 
plaintiffs appealed and the District Judge 
permitted the appeal to be withdrawn with 
liberty to bring a fresh suit. As observed 
by the Subordinate Judge, the granting of 
permission “to withdraw the appeal” was 
a clerical error, and we must take it that 
what the learned District Judge intended 
was to setaside the decree of the Original 
Court and to permit the suit to be with- 
drawn. The appeal was allowed to that 
extent. Theplaintiffs broughta fresh snit, 
Original Suit No. 203 of 1912 and succeeded 
generally both in the Original and Appellate 
Courts. 
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Tt is now contended in these appeals 
that an Appellate Court has no power to 
allow a suit to be withdrawn with liberty 
to flea fresh suit. In support of this, the 
appellants’ Pleader relies on the decision in 
Choragudi Chinna Kotayya v. Raja Varadaraja 
Appa Row (1) and on the following observa- 
tion in Eknath v. Ranoji (2): “Itis clearly, 
we think, beyond the power of the Court 
to allow a withdrawal from a suit with 
leave to file a fresh suit on the same cause of 
action after the defendant has obtained a 
decree in his favour.” This observation 
was of the nature of an obtter dictum in 
that case. The correctness of the decision, 
so far as it decided that before the admission 
of the appeal the Appellate Court had uo 
power to make an order of this nature, 
cannot be doubted. In Afzal Begum v, 
Akbari Khanam (8) the decision of this 
Court in Choragudi Chinna Kotayya v. Raja 
Vuradaraja Appa Row (1) has bean con- 
The learned 
Judges of the Allahabad High Court followed 
a previous decision to the same effect in 
Ganga Ram y. Data Ram (4) and they 
farther relied on the practice of the 
Allahabad Courts to give such a permission 
even in appeal. In Veera Reddy y. Akka 
Reddy (5) Sadasiva Aiyar, J., sitting asa 
single Judge has doubted the correctness of 
the decision in Ohoragudi Ohinna Kotayya v. 
Raja Varadaraja Appa Row (1). 

The exercise of this power by virtue of 
section 107 clause (2), Civil Procedure Code 
(old section 582) by the Appellate Court as 
a matter of practice is conceded by the 
learned Judges who decided the case in 
Choragudi Ohinna Kolayya v. Raja Varadaraja 
Appa Row (1). In Ohidambara Mudah v. 
Kozhandavelu Mudali (6), the power was exer- 
cised even!in second appeal; but thejurisdiction 
of the Court to make such an order does not 
then seem to have been questioned, nor was 
it questioned in Jogodindro Nath v. Sarut 
Sunduri D.bi (7), in which the practice was 
recognised. In Kali Prasanna Sil v. Pan- 

(1) 25 Ind. Cas, 388; 27 M. L. J. 244; 1 L. W. 613; 
16 M. L. T. 186. K 

(2) 10 Ind. Cas. 813; 35 B. 261; 13 Bom. L. R. 237. 

(3) 28 Ind. Cas 857; 37 A, 326; 13 A. L. J. 444 
tae 8 A. 82; A. W. N. (1886) 6; 4 Ind. Dec. (xN. 3.) 

(5) 28 Ind. Cas, 487. 


(6) 17 Ind. Cas. 395; (1912) M. W. N. 1003 
(7) 18 O., 322; 9 Ind. Dec. (N. 8.) 215. 
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chanan Nandi (S), it was held that the fact 
that the plaintiff was not able to adduce all 
the evidence which he would have liked to 
adduce at the first hearing was nota good 
ground for an Appellate Court permitting 
the plaintiff to withdraw from the suit and 
bring a fresh suit and, therefore, such an 
order was without jurisdiction. Similarly 
in Tirupan v. Muttu (9), it was held that 
an order passed by an Appellate Court 
permitting a plaintiff to withdraw his suit 
with permission to bringa fresh suit was 
bad if no reasons were assigned for the 
order, 


In the present case, the permission was 
granted in order to permit the plaintiffs to 
re-draft their plaintin such a manner as to 
contain certain necessary allegations for 
indicating more clearly what their father’s 
title was, and this appears to me to bea 
good ground for the order in the circum- 
stances of this case. 

With due respect to the learned Judges, 
I am unable to follow the reasoning in 
Choragudt Chinna Kotayya v. Raja Varadaraja 
Appa Row (1). 


As I understand the judgment, the main 
arguments are that the language of Order 
XXITI, rule 1, is such as to apply only toa 
. pending suit and that after a snit has termi- 
nated in a decree, it is not open to any Court 
to grant the required permission; secondly, 
that if the word “appeal” is substituted 
for the word “suit”, wherever it occurs, 
the rule will read “at any time after the 
institution of an appeal the plaintiff * 
* * may withdraw his appeal”, and that 
this reading will not give the plaiotitf 
the remedy he requires. 

The answer to the first objection seems 
to be that when an appeal has been 
admitted the whole suit is re-opened and 
there is no certain finality about the de- 
cree in existence until the Appellate Court 
pronounces one. 

The second objection is in my opinion, 
which I hold with due respect, based ona 
misconception of what section 107, clause 2, 
lays down, 


(5) 33 Ind. Cas. 670; 28 C. L. J. 489; 20 C. W. N. 
1090. 
(9) 11 M. 322; 4 Ind, Dee. (x. s.) 224. 
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Sabject to certain conditions aud limita- 
tions it declares that “the Appellata Court 
shall have the same powers and shall 
perform as nearly as may bə the same 
duties as are conferred on and imposed 
by this Code on Conrts of Original Jurisdic- 
tion in respect of suits instituted therein”. 

Rule 11 of Order XXII which says “in 
the application of this order to appeals, 
su far as may be, the word “plaintiff? 
shall be held to include an “appellant”, 
the word “defendant” a “respondent”, 
and the word “suit” an “appeal” does 
not occur in Order XXIII. 

Therefore in considering what are the 
powers of an Appellate Court under Order 
XXII, which deals with the withdrawal 
and adjustment of suits, there ig no 
necessity to go through a strict process 
of altering the word “‘suis” into the word 

appeal” wherever it occurs. 

A comparison of the sections of the 
old Code dealing with this mutter with 
the provisions of the new Code does, how- 
ever, throw light on the question. 


Section 375A which runs thus:—‘‘No- 
thing in this Chapter shall apply to any 
application or other proceeding in any suit 
subsequent to the decree,” with an explana- 
tion attached—“An application to the 
Appellate Court pending an appeal is not 
an application subsequent to the decree 
appealed from within the meaning of this 
section” was added by Act VI of 1882, 
section 2 and has disappeared -in the Code 
of 1908, In its place we have Ordor XXIII, 
rule 4 “Nothing io this order shall apply 
to any proceedings in execution of a de- 
eree or order,” 


The explanation to the old section in 
terms answered the objection that applica- 
tions to withdraw the suit cannot be 
made in appeal because they are subsequent 
to the decree. 


It rezognized the practice of withdraw- 
ing suits with the Court’s permission after 
they have reached the stage of appeal. 


The new rule declares that the plaintiff 
cannot have this privilege when his suit 
has reached the stage of execution. This 
rule seams to have been introduced in 
consequence of the decisions in Radha Kishen 


E 
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Lall v., Radha Pershad Singh (10) and 
Lakshmi Narasimha v. Atchanna (11) and 
Tarachand Megraj v. Kashinath Trimbak (12). 

The fact that the exercise of ihe right 
when the suit is in the stage of appeal 
18 not expressly negatived favours the theory 
that what is not expressly withdrawn may be 
presumed to continue to exist. 

As cases not infrequently occur in which 
the exercise of the supposed power to 
‘withdraw suits with liberty to sue again 
is attempted, and as the question is of 
considerable importance, we refer for the 
decision of a Full Bench the question 

whether an Appellate Court has the 
power for proper reasons to allow a 
snit to be withdrawn with liberty to file 
a fresh suit.” oa 

KRISHNAN, J,—I agree to the order of 
reference to. the Fall Bench as proposed 
by my learned brother. 

The District “Judge’s: order passed at 
the hearing of the present respondents’ ap- 
peal, allowing their suit to be withdrawn 
with liberty to file a fresh suit must be 
taken to.have in effect set aside the de-- 
cree of the Ist Court dismissing the suit 
or annulled it and .to have allowed the 
appeal to that extent though the order 
does not expressly say so. See the observa- 
tions of Tyrrell, J. in Ganga Ram v. 
Data Ram (4). 

The order was passed under rule 1, Order 
XXIII read with section 107, clause (2) of 
the new Code, which was in force at the. 
time. The .suit now inthe second appeal 
before us was brought in pursuance of the 
leave so granted. Defendants (appellants) 
contend that the Appellate Court had no 
power whatever in any case to act under 
the rule referred to, that even if it could 
so act there were no proper grounds to 
justify its action, that it is open to them in 
the present suit to impngn the order on 
both the grounds above stated, that it 
should be treated as a nullity and that 
the present suit should be dismissed as 
barred by the previous suit on the same 
cause of action. 


(10) 18 0. 515; 9 Ind. Dec. (N. s) 344 


cou 15 M. 240; 1 M. L. J. 760; 5 Ind. Dee. (x. s.) 


(12) 10 B. 62; 5 Ind. Dew, (N. s.) 425, 
27 ` 
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It will be convenient to consider first 
how far it is open to the appellants to 
impugn the order in this suit. It seems 
to me if the order had been passed with 
jurisdiction it is not open to us now to 
consider the propriety of it on the merits, 
where a Court whieh has power to act 
under rule 1, Order XXIII has exercised 
its discretion and passed an order under it, 
the fact that it was passed for insufficient 
reason does not, it seems to me, make 
the order one passed without jurisdiction. 
There is no question of defect of jurisdic- 
tion though the order may amount to an 
irregularity. This was the view taken in 
Tirupati v. Mutiu (9). It was held that 
the propriety of the order could not be 
questioned in the 2nd suit in Perumal v. 
Pichan(18) and also in Chhagju v. Khyali Ram 
(44). The only authority to the contrary cited 
before us is the case of Kali Prasanna sil v. 
Panchanan Nandi (8). With all respect to the 
learned Judges in that case, I am unable 
to agree with the view that the jurisdic-.. 
tion of the Court to pass an order under 
the rule in question depends on the 
existence of proper grounds for the order 
allowing the withdrawal with liberty. 
Under the rule as enacted when the Court 


_ passing the order 24 satisfied that there are 


sufficient grounds tb has the power to pass 
the order granting permission for a fresh 
suit; so that the erroneousness or insufficiency 
of the grounds on which the Court is so 
satisfied is not a matter affecting the 
jurisdiction of the Court. The weight of 
authority is against the view taken in the 
Calcutta case and I respectfully dissent 
from it, and follow the ruling of this 
Court with which I respectfully agree. 


If, however, it is open to us to consider the 
propriety of the-order of the District Judge 
now, the case in Ganga Ram v. Data Ram(4), 
already cited, is an authority for holding that 
there was proper ground in this case for 
the order made, as the plaintiff’s first suit 
was going to fail for the formal defect 
that his plaint did not properly set out 
his title. 


(18) 8 Ind. Cas. 263; 21 M. L. J. 674; (19:0) M. 
W. N.791; 9 M. L 1.275. 
(14) 14 Iud. Cas. 175; 9 A. L. J. 373. 
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Appellate Court has no power to act 


under rule 1, Order XXIII, its applica- 
tion being confined to the Court of first 
instance is correct, then the order in 
question here will be one passed without 
Jurisdiction and must be treated as non est. 
The case cited in Robert Watson & Co. v. 
Collector of Rajshahye (15) is, I think, a suff- 
cient authority for holding that an order pass- 
ed without jurisdiction can be treated as 
a nullity in a subsequent suit. The question 
then is whether the Appellate Court had 
no power to act under rule 1, Order 
XXII. The case in Choragudi Ohinna 
Kotayya v. Raja Varadaraja Appa Row (1) 
supports the appellants’ argument that no 
such power exisis, With great respect to 
ihe Jearned Judges who decided that case 
I agree that the ruling should be re-con- 
sidercd. Jt wes dcubted in Veera Teddy v. 
Akka Reddy (5) and disgented from in Afzal 
Begam v. Akbari Khanam (3), The ruling in 
Ganga Ram v. Data Ram (4) which expressly 
held that the Aprellate Court had such 
power under section 373, Civil Procedure 
Code, corresponding to the rule in question 
does not seem to have been brought to the 
notice of the Judges. No previous decisions 
are cited in support of their view except the 
ease in Eknath v. Ranoji (2) which I shall con- 
sider later. Admittedly it is against the 
existing practice, 

That decision holds on a consideration of 
the language of the rule that it cannot be 
extended toa suit in which a decree has 
already been passed; by thie the learned Judges 
seem to mean thatthe exercise of the power 
is confined toa stage before the passing of 
any decree at all in the suit. 1 am unable 
to follow the argument that the language 
of ihe rule leads to such an inference. It 
may at the most point to a stage before a 
final and subsisting decree is passed in the 
case and not merely a first decree. The 
costs referred to in clause (3) are what 
the Court awards when passing the order. 
They cannot be said tohave been provided 
for already unless there is a subsisting decree. 
The withdrawal of a part of the claim stands 
on the same footing as the withdrawal of 


(15) 13 M. I. A.1€0; 12 W. R. 43 (P. 0); 8 B. L. 
R. 48 (P. C.), 2 Suth. P. C. J. 169; 2 Sar! P, C. J. £00; 
20 E. R. öll. 
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the whole: of course neither can be wjthdrawn 
if there isa subsisting decree. Where there 
is no subsisting decree I can see no difficulty 
at ellin either case. Even apart from the 
langnage of the rule itself it is clear as 
explained by Tyrrell, J. in Ganga Ram v. 
Data Ram (4) a suit cannot be withdrawn 
after it has terminated in a final decree; for 
so long as that decree is subsisting and 
operative the withdrawal will be against 
the terms of that decree. Ido not think 
the Janguage of the rule means anything 
more. : 

A decree once passed by a Court can be 
set aside by that Court itself either on 
review or under Order IX, rule 13, if it was 
an ex parte decree; or its decree may be set 
aside by an Appellate Court and the case 
remanded for re-hearing. In all these cases 
in spite of the fact that a decree was once 
passed the suit again becomes pending in 
the trial Court and it cannot be contended 
that that Court could not act under the 
rule at that stage, It will thus be seen 
that the fact that a decree has once been 
passed is of no importance provided that it is 
not a subsisting decree when the permission 
for withdrawal is given. 


Under section 107, clause (2) of the Code 
of Civil Procedure, the Appellate Court has 
the same powers as are conferred by the 
Code on the Court of Original Jurisdiction 
in respect of suits. Asthe first Court can 
act under rule 1, Order XXIII when there 
is no subsisting decree, the Appellate Court 
can also do the same provided it sets aside 
the decree of the first Court as it has power 
to do. The Appellate Court’s power is 
derived from the section and not by a 
process of substituting the word “appeal” for 
the word “suit” wherever it occurs in 
rule 1, Order XXIII, as is suggested in the 
ruling under consideration. a 

With due respect it seems to me that 
the ruling in Eknath v., Ranoji (2) bas been 
misunderstood in Choragudt Chinna Kotayya 
v. Raja Varadaraja Appa Row (1). In that 
case the District Judge gave leave under 
rule 1, Order XXIII, to the plaintiff before the 
admission of his appeal and without notice 
to the defendant. There was a subsisting 
decree of the first Court which the District 
Judge did not and was not in a position to set 
aside as the appeal had not even reached the 
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stage of admission. The High Court was right 
in holdin that the District Judge had no 
power to allow the suit to be withdrawn with 
liberty as there was a decree in defendants’ 
favour, The language used in the High 
Court’s judgment must be read with refer- 
ence to the facts of the case. 

lam, therefore, constrained to think that 
the ruling in Choragudt Ohinna Kotayya v. 
Raja Varadaraja Appa Row (1) is not correct 
and that the Appellate Court has powers for 
proper reason to allow a suit to be withdrawn 
with liberty to bring a fresh suit. 

J, therefore, agree to the reference as already 
stated, 

These second appeals coming on for 
hearing as perabove order, upon perus- 
ing the said Order of Reference and upon 
hearing the arguments of Mr. V. K. Srinivasa 
Atyangar for Mr. O 8S. Venkatachariar, 
for the Appellants and of Mr. K. V. L Narasim- 
ham, for the Respondents in Second Appeal 
No. 979 of 1914 and of Mr. KV. L. 
Narasimhum, for the Appellants and of Mr. FV. 
K. Srinivasa Atyangar for Mr. 0. 8. 
Venkatachariar, for the Respondents in 
Second Appeal’ No. 1712 of 1914, the Court 
(John Wallis, C. J., Abdur Rahim and Sri- 
nivasa Aiyangar, J J. ) expressed the following 

OPINION. 

We agree with the learned Judges who 
made the reference that ib is open to an 
Appellate Court in proper cases when revers- 
ing the decree of the lower Court to give the 
plaintiff leave to withdraw the suit with 
liberty to file a fresh suit, 

This second appeal coming on for hearing 
after the expression of the Opinion of the 
Full Bench on the 18th December 1916 and 
having stood over for consideration till this 
day, the Court (Spencer and Phillips, JJ.) 
delivered on the 22nd December 1916 the 
following 
JUDGMENT: 

Spencer, J.— Now that the Full Bench 
bas decided that leave to withdraw a suit 
with liberty to file a fresh suit may be 
given by an Appellate Court when revers- 
ing the decree of a lower’ Court, if is 
argued that, as the decree of the District 
Court did not in terms set aside the Dis- 
trict Munsif’s decree, there was no valid 
permission given to the plaintiff to bring 
the suit out of which this appeal has arisen. 

Į have already stated that, in my opinion, 
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what the District Judge intended evidently 
was to set aside the decree of the Original 
Court and to permit the snit to be with- 
drawn, and my learned brother Krishnan, J., 
has expressed it as his opinion that it 


“must be taken to have actually had that 


effect. The petition to withdraw and the 
order of the District Judge are not on 
the record. So it is not known whether 
the order passed by the Judge was to set 
aside the decree of the District Munsif and 
dismiss the suit. But taking the decree as 
it stands, 1 find no meaning in saying that 
the appeal is withdrawn with liberty to 
bring a fresh suit, considering that it was 
the plaintiff who was appealing and thatit 
would not have served his purpose to with- 
draw his appeal without also withdrawing his 
suit thathad been dismissed in the first Court. 


I think we must give the decree an 
effect which is intelligible, and the only 
effect of the sentence ordering the with- 


-drawal of the appeal which would be con- 


sistent with’ the rest of the decree is, that 
it put an end to the decree which had 
been passed by the District Munsif. Other- 
wise the District Judge had no power to 
give leave to the plaintiff to bringa fresh 
suit, Omnia preesumuntur rite esse acta. We 
should, if possible, presume that his decree 
was legally effective, and that he was not 
deliberately making it impossible for the 
plaintiff to get the relief sought and grant- 
ed. I think the proper answer to the pre- 
sent contention may be found in the judg- 
ments of Straight and Tyrrell, JJ. ” in Ganga 
Ram v. Data Ram (4) who say ina similar 
case that the Judge’s order meant to set 
aside and did set aside the decree of the 
Court of first instance, though this was 
not done in express terms, and that it 
must be treated and regarded as one 
disposing of the suit and the appeal before 
the Judge. 


As stated in Jogodindro Nath v, Narut 
Sundurt Debi (7) an order of an Appellate 
Court giving leave to withdraw an appeal 
and to withdraw the suit with liberty to 
bring a fresh suit does not merely set 
aside the first Court’s decree, as the term 
is used in ifs ordinary sense; it does not 
substitute anything for the decree which 
is set aside, but if simply wipes it out 
and leaves the parties to the determina. 
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tion of the rights in a subsequent suit, 
and what is done with regard to the 
first Courl’s decree is merely ancillary to 
the rest of the order, which is not a 
decree. This view was adopted and followed 
by the Allahabad High Court in Jagdesh 
Chaudhri v. Tulshi Chaudhri (16) and Genda 
Mal v. Pirbhu Lab (17). Sach is the 
ordinary effect of an order made under 
rule 1 of Order XXIII of the Code of 
Civil Procedure and there can be no doubt 
that the order in question’ purported to be 
an order under the said rule and not 
under any other provision of law. 

I consider, therefore, that the learned 


District Judge intended to and did by his, 


decree, wipe out the District Munsif’s 
decree when he gave leave to the plaintiff 
to bring a fresh saib. The defendants 
took no steps to have the order giving 
this leave set aside or revised as 
illegal owing to the existence of the first 
Court’s decree dismissing the suit, as they 
might have done, if they wished to treat 
the first Court’s deoree as still subsisting. 

My learned brother is of opinion that 
this appeal should be allowed. Under 
section 98 of the Civil Procedure Code, 
it is dismissed with costs, 

PHILLIPS, J.—In this case the question 
referred to the Fall Bonch was “whether 
an Appellate Court has the power for 
proper reasons to allow a suit to be witk- 
drawn with liberty to fle a ‘fresh suit.” 
It has been answered in the affirmative, 
- but with one important modification, that 
is, that an Appellate Court has such power 
“when reversing. the decree of the lower 
Court.” In the present case the decree of 
the District Court was as follows:—‘‘that 
the appeal be and the same hereby is with- 
drawn with liberty to bring a fresh suit 
etc.” Costs of the appeal were ordered 
to be paid by appəllant, but no order was 
passed as to costs in the lower Court nor 
was the lower Court’s decree reversed, It 
js contended for appellants that the effect 
of the Appellate Courts’ decree is to wipe 
out the lower Court's decree, and that, we 
must take if as having that meaning. In 
Ganga Ram v. Data Ram (4) Straight, J., 

(16) 16.4. 19; A. W. N. (1898) 189; 8 Ind. Dee. 
te. 5) 13. 

(17) 17 AL 97 at p. 99; A. W. N. (1895) 17; 8 Ind. 
Dec. (x. s.) 887. 
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held that an order of the Appellate Court 
allowing a suit to be withdraws must bo 
held to have put an end to the decree and 
Tyrrell, J., concurred in this view. The 
point, however, that they were considering 
was whether such an order amounted to a 
decree. The cases in Jagdesh Chaudhri v. 
Tulshi Chaudhri (16) and Genda Mal v. Firbhu 
Lal (17) were also cases in which the same 
question was in issue. In Jogodindro Nath 
v. Sarut Sundari Debi (7) where again the 
right of appeal was in question, the Court 
remarked: “We do not think that this order 
(that is, an order giving leave to withdraw 
the appeal and the suit with liberty to 
bring a fresh suit) is in any sense a decree, 
The setting aside or annulling ofa decree 
by the Appellate Court, as it has been done 
in this case; does not set aside the decree 
as the term is used in its ordinary sense 
5 ..but simply wipes it out and 
leaves the parties to the determination of - 
their rights in a subsequent suit and what 
is done with regard to the first Courts’ 
decree is merely ancillary to the rest of 
the order.” The order appealed against is 
not quoted in the report, -but from the 
language of the judgment it would aprear 
that it did expressly set aside or annul the 
decree of the lower Court and it would 
appear that in none of these cases was the 
appeal alone allowed to be withdrawn. 
On the other hand in Robert Watson & Co. v. 
Collector of Rajshahye (15) et seq where a suit 
was dismissed with leave to bring a fresh 
suit and it was found that the leave was 
granted in the exercise of an improper . 
discretion, it was held that the dismissal of 
the suit was effective as res judicata. . , 
In Gulkandi Lal v. Manni Lal (18) where 
a suit was dismissed in pursuance of a com- 
promise, and no leave to bring afresh suit 
was obtained, nor were the terms of the com- 
promise embodied in the decree, it was 
held that a fresh suit was barred and 
that it was incumbent on the plaintiff to 
see that the Court did its duty and recorded 
a proper order in the suit. In Triupa‘s 
v. Muttu (9) a District Judge passed an 
order in appeal “withdrawn with permission 
to institute a fresh suit on the same cause 
of action,” and while holding that leave 


(18) 23 A. 219; A W. N. (1801) C6. 
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was improperly given it was observed 
that the flesres passed by the Munsif had 
not been set aside and was still operative. 
Where a wrong order has been passed by 
a Court it does not necessarily give a party a 
right, and we see in Sukh Lal v. Bhikhé 
(19) where a suit was dismissed with liberty 
to bring another suit for possession of 
one-third of the plaint property, and -it 
was held that the District Munsif had no 
power to make the reservation and the 
subsequent suit was barred by res judicata. 
We see in the cases where leave to bring 


a fresh suit has been wrongly given that : 


the rest of the order dismissing the suit 
is held to be valid. These authorities 
have no very direct bearing on the question 
which we have really to consider, that ia, 
whether the District Judge’s order can 
be said io have been passed “when revers- 
ing the decreas of the lower Court.” It isoon- 
tended that the opinion, expressed by my 
learned brother Krishnan, J., in the order 
of reference, that the District Judge in- 
tended to set aside the lower Court’s 
decree, and must be deemed to have done 
so, is final, but if this were go there would 
be no force in the words added in the 
answer of the Full Bench,” “when reversing 
the decree of the lower Court,” which, in 
my opinion, have the effect of re-opening 
the question, even if it could be deemed 
to have been decided. As the District 
Judge’s order stands it does not in any 
way affect the District Munsif’s decree, 
for it merely allows the appeal (not the 
suit) to be withdrawn and makes an order 
as to costs in the Appellate Court. No 
provision is evenmade for payment of costs in 
the District Munsif’s Court and I am, therefore, 
of opinion that at least as far as those costs are 
concerned the District Munsif’s decree was 
not set aside by the Appellate Court. In 
fact the decree, as it is, amounts merely to 
striking off the appeal. I think it very 
likely that the Distriet Judge intended to 
set aside the lower Court's decree but he has 
not done so, and if the order is drafted 
in such a way as to fail to give effect 
to the Conurt’s intention, it was the duty 
of the party to apply to have it correct- 
ed. As the order does not reverse the 
lower Court’s decree I do not think that it is 


(19) 11 A. 187; A. W.N. (1889) 13; 6 Ind. Dec. 


(N. 8.) 548, 


open to us now to read it iu the light 
of what we think was the intention of 
the Judge. I would, therefore, allow the 
appeal holding, that as the original decree 
has not been reversed it is still valid 
and effective as res judicata. 

Appeal dismissed. 


Y.B.P. 


PATNA THIGH COURT. 

First Cıvıl Appeats Nos, 65 anv 331 of 1914, 
October 31, 1916. 
Present:—Mr. Justice Roe and Mr. Justice 

f Jwala Prasad. 
MUHAMMAD ABDUL GHANI AND orasr3 
—PrAINtires——APPZLLANTS 
versus 
BALMOKUND SUKUL AND orgers— 


Daren pANtTS—RESPON DENTS. 

Civil Precedure Code (Act V of 1908), O XXIIT, rv. 1, 
8, difference between proceedings under-—Withdrawal of 
suit on compromise—Dutly of Court. 

The difference between proceedings under rules L 
and 8, of Order XXIII, of the Civil Procedure Code, 
lies in the fact that under rule 1 a Courtis dealing 
with the plaintiff only and under rule 3 a Court is 
dealing with the plaintiff and defendant together, 
and is considering whether there has been any agree. 
ment made between tho plaintiff and defendant foran 
adjustment of the claim. As soonasa suitis instituted 
and a summons served upon the defendant, the de- 
fendant is entitled to claim any costs that he incurs 
by entering appearance. If by any agreement outside 
the Court a concession is made by the plaintiff on 
the one hand with regard to his claimaud a conces- 
sion made by the defendant on the other with rogard 
to his costs, then there are present all the elements of 
a compromise, [p. 422, col, 2,] 


Appeal from a decision of the 2ad Sub- 
Judge, Moziffarpur, dated the 17th Novem- 
ber 1913. < 

Messrs. Dachminarain Sinha and Ginesh 
Dutt Singh, for the Appellants, 

Messrs. Syed Hassan Imam, Baidya Nath 
Narain Singh and Sira Nandan Rai, for the 
Respondents. 


JUDGMENT.—In this case Sheikh 
Muhammad Abdul Ghani and = another 
were plaintiffs Nos. 1 and 2 and Suba 
Chondhry and another were plaintiffs Nos. 3 
and 4 in a suit for a declaration that the 
kobala executed by the Mahomedan plaint- 
ifa in favour of the defendants was void 
for want of consideration. 

The plaint set forth that on the date 
of filing it the Mahomedan plaintiffs had 


422 


.parted with all their right, title and in- 
terest in the property in favour of the 
plaintiffs Nos. 3 and 4 and that, therefore, 
the plaintiffs Nos. 3 and 4 would conduct 
the suit against the defendants. 


On the 8th of September 1913 the 4th 
of November was put down as the next 
date for trial. On the ]5tk of September 
a petition was filed by the Mahomedan 
plaintiffs to the effect that they had been 
soundly brought to task by their friends 
in the village for instituting a suit in 
which they had no possible chance of 
success and that their conscience smiting 
them upon this criticism of their conduct 
by the villagers they went to the defendants 
who were graciously pleased to allow them 
to withdraw the suit and had in return 
for that withdrawal agreed to exempt them 
from the costs for which the plaintiffs Nos. 1 
and 2 would in‘the end have been liable. 
The order passed upon this petition was 
‘put up on the date fixed’, On the date 
fixed, 4th of November, the petition was 
put up, and it was after a full discussion 
and examination of witnesses on behalf of 
the plaintiffs, held on the 17th November, 
that the plaintiffs Nos. 1 and 2 had in 
fact entered into an agreement with the 
defendants whereby the plaintiffs Nos. 1 
and 2 should abandon the whole of their 
claim to the property in suit and the 
defendants on the other hand should 
abandon all claims that they might be 
entitled to press in the matter of costs. 
The suit of the defendants Nos. 1 and 2 
was accordingly dismissed in terms of the 
petition filed. The plaintiffs Nos. 3 and 
4 were then told to proceed with their 
suit and after waiting for half ‘an hour 
the Subordinate Judge dismissed their suit 
also. In due courae the plaintiffs Nos. l and 
2 appealed to this Court against the order 
declaring that the agreement filed was 
within the terms of Order XXIII, rule 3, 
and the plaintiffs Nos. 3 and 4 filed a 
petition for re-hearing, on the ground, that 
they were taken by surprise on the 17th 
of November. The lower Court upon this 
petition of the plaintiffs Nos. 3 and 4 for 
restoration of the suit came to the con- 
clusion that they had full knowledge that 
their case would be taken up as soon as 
the position of the plaintiffs Nos, 1 and 
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“must be dismissed with costs, 
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2 had been deslared and that they had 
ample opportunities for instructing their 
Pleaders on the date on which the snit 
was struck off the file. It, therefore, dis- 
missed the application for the restoration 
of the suit. Against this order also the 
plaintiffs Nos. 3 and 4 appeal. 

Dealing first with the case of plaintiffs 
Nos. 1 and 2 the position taken by the 
Vakil for the appellant is that if the 
proceedings were proceedings under Order 
XXIII, rule 1, then the order of the 
learned Subordinate Judge was bad, but 
that if they were in fact proceedings 
under Order XXIII, rule 3, then they appear 
to be in order and cannot be assailed in 
appeal. The difference between proceedings 
under rulesland 3 of this order lies in 
the fact that under rule 1 a Court is dealing 
with the plaintiff only and under rule 3 
a Court is dealing with the plaintiff and 
defendant together, and is considering whe- 
ther thera has been any agreement made 
between the plaintiff and defendant for an 
adjustment of the claim. Assoon as a suit 
is instituted and a summons served upon 
the defendant; the defendant is entitled to 
claim any costs that he incurs by entering 
appearance. If by any agreement outside 
the Court a -concession is made by the 
plaintiff on the one hand with regard to 
his claim and a concession made by the 
defendant on the other witb regard to-his 
costs we have then all the elements of a 
compromise. In the case before us it is 
admitted by the plaintiffs that they had 
agreed in the presence of the defendants 
to give up their right in the property in 
suit and that the defendants had agreed in 
the presence of the plaintiffs to give up 
their right to costs. 


We are satisfied that the proceedings in 
this case fell under Order XXIIT, rule 3, and 
that the order of the learned Subordinate 
Judge was a proper order. 

The appeal of the plaintiffs Nos. l and2 ` 
Pleader’s fee 
fve (5) gold mohurs. 

With regard to the position of the 
plaintiffs ` Nos. 3and 4 we have it that the 
4th of November was the date fixed for the 
hearing of the suit as a whole and that on 
the 4th of November it was recorded that 
parties were ready. They went on from 
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day to day ‘knowing that the proceedings 
regarding the adjustment of the plaintiffs’ 
claim (plaintiffs Nos. 1 and 2) was only a 
part of the contest and that they would be 
required to proceed forthwith with the main 
case as soon as thé question of the compromise 
had been decided. This is clear from the 
fact that on the 17th November four witnesses 
were present on behalf of plaintiffs Nos. 3 
and 4, 

In bis examination-in-chief the plaintiff 
Suba Choudhry clearly says that there were 
two. Pleaders who were instructed in the 
case, Babn Sham Nandan and Babu Jogendra 
Chandra Mukherji. He ran to Jogendra 
Chandra Mukherji. That gentleman said 
“I know nothing about your ease so go to 
your Pleader Sham Nandan.” He then ran 
to Sham Nandan who said “I know nothing 
about your case.” From these statements 
it is quite clear that the plaintiffs Nos. 3 
and 4 did not on the 17th of November 
take tbe ordinary precaution of instructing 
Pleaders at all in spite of the fact that 
they knew that the case would be taken up 
that day. Such neglect must be regarded 
as gross and inexcusable. To condone such 
neglect would be to paralyse the efficient 
administration of justice. We have no hesita- 
tion in supporting the learned Sub-Judge 
inthe attitude taken by him. The suit was 
rightly struck off’ the file and the appeal 
must te dismissed with cosfs. Pleaders' fee 
five (5) gold mohurs. . 
i Appeal dismissel. 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Srconp Civit Appeat No. £69 or (915. 
June 80, 1916. 

Present:—Mr. Stuart, J. O. 
BAKHTAWAR KHAN AND ANOTHER— 
PLAINTIFFS——APPELLANTS 

= versus 
FAROOQ AHMAD AND OTHERS— DEFENDANTS 


— RESPONDENTS. 
Muhammadan Law— Sunni sect—Will, interpretation 
of —Bequest, subject to condition, effect of 
Among Sunni Muhammadans if a testator devises 
property subject to a condition, the devise must be 
treated as unconditional and as conferring a complete 
title upon the legates. 
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Sacond appeal from the decree of the Addi- 
tional Judge, Fyzabad, dated the 19th July 
1915, reversing the order of the Mansif, 
Fyzabad, dated the 16th May 1914. 

Mr, Muhammad Was‘m, for the Appellants. 

Mr. Hyder Husain, for the Respondents. 

JUDGMENT.—This is a snit brought 
on the basis of a Will madeby a Sunni 
Muhammadan. No question now arises as 
to the validity of the Will or the enforce- 
ability of its terms The parties have 
previously. been in dispute upon these 
points, but they have now agreed that the 
Will should be treated as valid and that 
its terms should be enforced. It is in 
the first place necessary to interpret the 
terms of the Will which have bearing upon 
the matter in dispute. I have considered 
the terms carefully and have arrived at 
a conclusion that the testator devised 
certain landed property to his widow 
Musammat Bandi. 

He made the devise subject to two con- 
ditions, the first, being that she was to 
have no power to transfer the property 
in question and the second being that she 
was to-hold it for life. that is to say, that 
it would not descend to her heirs. He added 
further that on her death the property would 
devolve on a certain Zabur Ahmad. Ido 
not accept the contention of the learned 
Counsel for the appellants that the terms 
of the Will should be interpreted as mean- 
ing that he devised the property to 
Zahur Ahmad with a usufruct for life to 
Musammat Bandi. If I had accep'ed that 
contention many poinls of law would have 
arisen to which I need not advert. As I 
do not accept it, but find that the pro- 
perty was devised to Musammat Bandi 
subject to two conditions, the legal point for 
decision is comparatively simple, There can 
be no doubt as to the fact that according 
to the law governing dispositions amongst 
Sunni Muhammndans the effect of a dis- 
position, such as I ind this disposition to 
have been, is to confer complete proprietary 
title. Under the principles of that law 
such a disposition must be complete. If 


it is not complete it is not a dis- 
position and it is well-established law 
that where the testator endeavours to 


affix conditions on to the disposition it is 
treated as unconditional and the conditions 
are treated as nall and void. This is tha 
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view which was taken by the learned 
Additional Judge and it is the correct view. 
I, therefore, dismiss this appeal. “The 
appellants will pay their own costs and 
those of the respondents. 
Appeal dismissed, 


PATNA HIGH COURT. 

Seconp Civie Appean No. 221 or 1916. 
November 27, 1916. 
Present:—-Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Roe. 
Musammat NAINA KOER AND OTHERS— 
DeFeNnDANTS——APPELLANTS - 
versus 
GOBARDHAN SINGH AND ANOTHER— 


PLAINTIFFS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 157, 159, 82 (2)— 
Chaukidar’s diary, entries of births and deaths in, made 
by third persons at the request of chaukidar, admis- 
sibility of. 

A chaukidar who was an illiterate person got other 
people to make entries in his diary for him relating 
to the birth and death of a certain person. The 
persons who made these entries were called at the 
trial and deposed that they had made the entries at 
the request of the chaukidar. The chaukidar was 
dead at the time of the trial: 

Held, that the entries were not admissible in 
evidence under section 32 (2) but were admissible 
under section 157 and possibly also under section 
159 of the Evidence Act. [p. 425, col. 1.] 

Sheonundan Singh v. Jeonandan Dusadh, 1 Ind. Cas. 
376; 18 C. W. N.71, distinguished, 

Second appeal from a decision of the 
District Judge, Mozaffurpur, dated the 13th 
December 1916. 

Sir Ali Imam, for the Appellants. 

Mr. Pugh, for the Respondents. ` 


JUDGMENT. 


Crametr, C. J.—This is a second appeal in 
a suit brought by the respondents for posses- 
sion of certain property which at one time 
belonged to one Ramudar Singh, In order 
to succeed in their suit the respondents 
had to prove that Ramudar Singh had a 
Ram Prasad Singh, who survived 


son, 
his father. The first Court (the Subordi- 
nate Judge of Mozaffarpur) held that 


the respondents had failed to prove that 
Ramudar Singh had a son at all, 


But’ 


` 
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on appeal the learned District Judge held 
otherwise; in his opinion the evidence 
adduced by the respondents proved that 
Ramnudar Singh had a son, Ram Prasad, 
and that Ram Prasad survived his father. 


Various questions have been mooted by 
Counsel for the appellants. The only 
question which we can consider in second 
appeal is the question whether the Dis- 
trict Judge was right in admitting in evi- 
dence certain entries in the diary of a 
deceared chaukidar. Before the Subordi- 
nate Judge it seems to have been contended 
that the entries were admissible under 
section 35 cf the Evidence Act. The 
Subordinate Judge held that they were 
not. On appeal the District Judge agreed 
with the Subordinate Judge that the 
entries were not admissible under section 
35 but he held that they were admissible 
under section 32, sub-section (2) of the 
Evidence Act. He considered that they 
were statements made by the chaukidar 
in the ordinary course of business and in 
support of that view he referred to the 
case of Sheonandan Singh YV, Jeonandan 
Pusadh (1). That case is by no means 
on all fours with the present case and I 
do not consider it necessary to . express 
any opinion as to the correctness of the 
decision in it, In my opinion the eutries 
in the diary in question are not admis- 
sible under section 32, sub-section (2) for 
according to the evidence those entries 
were not made by the chaukidar at all. 
According to the evidence the chaukidar 
who: was an illiterate persen got other 
people to make entries in his diary for 
him, The persons who made the entries 
relating to the birth and death of Ram 
Prasad Singh were called atthe trial and 
they both deposed that they made the 
entries at the request of the chaukidar. 
lt is, therefore, unnecessary to consider 
the question which has been argued before 
us, namely, whether or not the entries 
in the diaries were made in tke ordinary 
course of business within the meaning of 
section 32, sub-section (2), But, in my 
opinion, the entries are admissible in evi- 
dence under either section 157 or section 
1:9 of the KHvidence Act or], possibly 


(1) 1 Ind, Cas. 876; 13 O, W. N, Ti, 
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As ‘already 
entries in 


under both those sections. 
explained, the writers of the 
question were produced as witnesses at 
the trial; the diary was put into the 
hand of each of these witnesses and each 
of them attested the entry made by him 
in the diary. It is quite clear that the 
entries are admissible under section 157 
and if the witnesses had heen more 
carefully examined, it would perhaps have 
been possible to hold that the entries 
were admissible under section 159 also. 
The evidence of one of the witnesses 
leaves it very doubtful whether he was 
using the diary for the purpose of refresh- 
ing his memory. The evidence of the 
other witness leaves very little doubt on 
the subject. 


It was contended by Counsel for 
the appellants that even if this 
Court held that the entries were admissible 
under section 157 or under section 159 of 
the Evidence Act it should not accept the 
findings of fact arrived at by the learned 
District Judge. Counsel for the respondents, 
on the other hand, urged-that even if we 
hold that the entries were not admissible we 
should accept the findings of fact recorded 
by the learned District Judge because his 
findings rest not only on the entries in the 
chaukidar’s diary but also upon oral and 
other documentary evidence. I think there 
can be no doubt that the learned Judge 
attached considerable importance to the 
entries in thediary. But, in my opinion, 
we ought to accept the learned Judge’s 
findings though I cannot agree with him 
that the entries inthe diary are admissible 
under section 32, sub-section (2) of the 
‘Evidence Act. The learned Judge accepts 
the evidence of the persons who were called 
to attest the entries in the diary. He also 
definitely accepts the evidence of the Police 
constable who was called to prove the 
initials of a constable which appear in the 
diary. 
learned Judge was satisfied that the diary 
was nota recent fabrication and that it was 
in existence at the time that the entries 
were made. The importance of the entries 
lies in the fact that they are contemporaneous 
records cf the birth and death of Ram 
Prasad Singh. Ifeelno doubt that if the 
learned District {Judge had admitted the 
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It is, therefore, quite clear that the 
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entries under section 157 or under section 159 
of the Evidence Act he would have accepted 
the respondent’s case as true. 

In these circumstances I think that we 
ought to accept the findings of the learned 
District Judge and, accepting them, I would 
dismiss the appeal with costs. 

Ros, J.—I agree. Lam strongly impressed 
by the fact that if the objection now raised 
had been taken before the learned Sub- 
ordinate Judge and had been pressed at the 
time the witness Sunder Lal was giving his 
testimony in regard to the birth of a son to 
Ramudar Singh, it would have been brought 
out in such a form that there could have 
been no room for doubt, that he was himself 
cognizant of the birth of that son, and had 
at or about the time of that birth made a 
statement in writing regarding it. I, there- 
fore, concur in the order proposed and would 
dismiss the appeal with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
SPECIAL BENCH. 
REFERENCE IN SPECIAL UIWIL APPEAL FROM 
OrDER No. 174 or 1915. 

July 12,.19.6. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, Justice Sir Asatosh 
Mookerjee, Kr., Mr. Justice Chitty, 

Mr. Justice Fletcher, Mr. Justice Teunon, 
Mr. Justice Chaudhuri and 

` Mr. Justice Walmsley. 
Kumar PRAFULLA KRISHNA DEB anp 
OTHERS —PLAINTIFFS— A PPELLANTS 
versus 
NOSIBANNESSA BIBI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Appeal —Suit for rent not exceeding Rs. 100 in value 
—Order of District Judge in enecution, whether 
appealable, when not relating to questions of title— 
Bengal Tenancy Act (VIII B. C. of 1885), s. 153. 

There is no appeal to the High Court against 
an order passed in execution of a decree in a 
rent suit; not exceeding. Rs. 100 in value, the 
order not deciding any question relating to title to 
land or some interest in land as between parties 
having conflicting claims thereto or to any of the 
matters specifically referred to in section 153 of the 
Benga] Tenancy Act. [p. 427, col. 2.] 

Reference to a Special Bench by N. R. 
Chatterjea and Richardson, JJ , before whom 
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the appeal came on for hearing against the 
order of the District Judge of Tipperah, 
dated the 29th January 1915, affirming that 
of the Munsif. at Comilla, dated the 31st 
August 1914. 


ORDER OF REFERENCE. 


The question raised in this appeal is whe- 
ther a decree for rent obtained by a person 
who was the landlord when he obtained it, 
can enforce the decree against the holding in 
arrears under the special provisions of the 
Bengal Tenancy Act, after he has ceased to 
be the landlord. 

The appellants as zaradars brought a 
suit for arrears of rent and obtained a decree 
while they were zjaraddrs. Subsequent to 
the decree, however, they ceased tn be djaradars 
and they applied for execution of the decree 
as a decree for rent by attachment and sale of 
the holding in arrears under the provisions 
of the Bengal Tenancy Act. 

The Court of first instance held that the 
decree-holders cannot avail themselves of 
the provisions of sections 65 and 163 of the 
Bangal Tenancy Act and cannot procsed 
against the holding in arreara, and accord- 
ingly dismissed the -applicant. That order 
was confirmed on appeal by the District 
Judge, and the decree-holders have appealed 
to this Court 

The question involyed in the case was 
considered by a Fnll-Bonch of this Court, 
and the Fall Bench was of opinion that if at 
the time whena suit for arrears of rent is 
instituted and a decree meds, the plaintiff 
is still the landlord, the fact that he has 
subsequently sold his interest in the property 
does not prevent him from obtaining the 
benefit of section 65 of the Bengal Tenancy 
Act, and executing the decree against it. 
[See Khetra Pal Singh v. Kritarthamoyt Dassi 
a). - 

The question-has also been recently con- 
sidered in the case of Arthur Henry Forbes v. 
Maharaj Bahadur Singh (2), by the Judicial 
Committee of the Privy Council, 

The learned Pleader for the appellants 
contends that the Full Bench decision has 


(1) 88 C. 566; 10 C. W. N. 847; 3 O. L. J. 470. 

(2) 28 Ind. Cas. 632: 41 O. 926; 18 O. W. N. 747; 15 
M. L. T. 380; (1914) M. W. N. 397; 12 A. L. J. 658; 27 
M. L. J. 41 L, W. 1059 (P. C.). 
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only been distinguished and not overruled 
by the judgment of the Privy Coungileas held 
by the Courts below, and that the general 
observations made in the judgment must be 
taken as applicable to the facts of that case. 


It is true that in that case the landlord 
had transferred his interest before he institut- 
ed the suit for arrears of rent, and their 
Lordships in referring to the Fall Bench 
decision spon which this Court relied, point- 
ed out that in the latter case, the landlord 
did not part with the property, and put an 
end to the relationship of landlord and 
tenant until after the ‘decree in his suit 
for rent, and that this Court had fallen 
into an error in drawing an inference of 
law in support of their conclusion from a 
decision which was obviously based upon 
facts different from those with which 
they had to deal. But after pointing out 
that the decision of the Full Bench was 
inapplicable to the facts of that case, 
their Lordships proceeded to consider the 
broad question “whether the special right 
created in favour of the landlord under 
section 65 can be claimed also by one who 
has parted with the property which gives 
this right and to which it is attached.” 
After observing that section 65 is 
not happily worded, and gives no indica- 
tion as to when the rent becomes a “first 
charge’—whether from the nature of the 
claim or after it has been ascertained and 
made the snbject of a decree—and that 
“she section does not sufficiently indicate 
at whose instance the tenure or holding 
shall ‘be liable to sale in execution of a 
decree for rent thereof, though from the 
reason of the thing it is obvions that it 
must be at the instance of the landlord,” 
their Lordships considered the general 
scope of the Act as well as of the Chapter 
in which the section occurs. Referring to 
sections 65 and ¢6 of the Act their Lord- 
ships observed: “The two sections taken to- 
gether cover pragtically the remedies pro- 
vided by law for the landlord to recover 
arrears of rent. One section is the exact 
corollary of the other. Theright to proceed 
to sale in one case, in the other to eject, 
is dependent on the existence of the 
relationship of landlord and tenant at the 
time when the remedy provided by Jaw is 
sought to be enforced,” that “a reference to 
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section 148, clause (4) clearly shows that the 
righé to apply for tho execution of a deoree 
for arrears was attached to the status of the 
decree-holder qua landlord:”...“To acquire 
the right which the section gives not 
only the person obtaining the decree must 
be the landlord at the time, but the 
person seeking to execute it by sale of 
the tenure must have the landlord’s interests 
vested in him. In other words, the right 
to bring the tenure or holding as the case 
may be to sale exists so long as the re- 
lationship of landlord and tenant exists,” 
and came to the conclusion that “it is the 
existing landlord alone who can execute 
the decree: the ex-landlord is an outsider, 
and, whilst he can execute his decree against 
the debtor asa mouney-decree, he has no 
remedy against the tenure itself,” 


Tt will be seen,. therefore, that the prin- 
ciple upon which the judgment of their 
Lordships proceeds, vz. that in order to 
acquire the right which the section gives, 
not only the person obtaining the decree 
must be the landlord at the time, but the 
person seeking to execute it by sale of the 
tenure or holding must have the landlord’s 
interest vested in him: that the right to 
bring the tenure or holding to sale exists 
so long as the relationship of landlord and 


tenant exists, and that it is the existing 


landlord alone who can exeente the decree, 
applies equally to acase where the landlord 
ceases to be landlord after he obtains a 
decree for arrears of rent, and before he 
seeks to enforce it against the tenure or 
holding, as to a case where he ceases to 
be landlord before he institutes his suit 
for rent. In either case there is no re- 
Jationship of landlord and tenant at the 
time when the remedy provided by law 
is sought to be enforced. 

The principle, therefore, upon wnich the 
decision of the Full Bench is based, is 
inconsistent with that upon which the judg- 
ment of the Judicial Committee in the case of 
Arthur Henry Forbes v. Maharaj Bahadur Singh 
(2) proceeds. That being so, we think that 
the question whether the decision of the 
Fall Bench of this Court in the case of 
Khetra Pal Singh v. Kritarthamoyi Dasi (l, 
is stitl good law, should be decided by a 
Special Bench. j 

Babu Jogendra Nath Mukherji {with him 
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- this matter by way of reference to us. 


Babu Bankim Chandra for the 
Appellants. 

At the hearing bafore the Special Bench 
the Court intimated that it was unnecessary 
to dispose of the referense as no appeal lay to 
the referring Judges, and delivered the 


following 


Ghose), 


JUDGMENT. 

SANDERSON, C. J.—This is a matter which 
has been referred to us by Mr. Justice 
N. R. Chatterjea and Mr. Justice Richardson 
before whom the appeal came. 

In our opinion there was no right of appeal 
to those learned Judges for the reason that 
the order from which the appeal was filed 
was an order in a suit instituted by a land- 
lord for the recovery of rent. The order was 
passed by a District Judge, and the amount 
claimed in the suit did not exceed 
Rs. 100 and the order did not decide any 
question which related to title to land or 
some interest in land as between parties 
having conflicting claims thereto or to any 
of the matters specifically referred to in section 
158 of the Bengal Tenancy Act. Under these 
circumstances we are of opinion that no appeal 
lay from the order of the District Judge 
to the High Court. If this matter had heen 
brought to the notice of the two learned 
Judges no doubt, they would not have fae 

sa 
matter of fact only one of the parties was re- 
presented before them, and no doubt, through 
that, this point was not noticed by the two 
learned Judges. 

The matter having been referred to us, it is 
now our duty in view of the opinion which 
we hold, to dismiss the appeal. 

Appeal dismissed, 


————— 


OUDH JUDICIAL COMMISSIONER’S 
k COURT. 

OWwIL RevISION Perition No, 38 or 1916. 
March 30, 1916. 
Present:—-Mr. Lindsay, J. ©. 
JIWAN LAL AND otHers—~D srenDants— 
APPLICANS 
Versus 
RADHA NATH DASS~-PLAINTIFF ~ 
Opposite Party. 

Companies Act (VII of 1913), s. 171—-Jurisdietion — 
Suit, maintainability of, 
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Where, after a Bank had been ordered by a Court 
to be wound-up, a person sued both the volantary and 
the official liquidators of the Bank for recovery of 
his pay for his employment by the voluntary liquidators 
for the period prior to the wivding up order: 

Held, that section 171 of the Companies Act applied 
to the case and that the suit could not be ontertained 
without the leave of the Court conducting the ligui- 
dation proceedings. 


Application against the order of ihe 
Additional Judge, Small Cause Court, 
Lucknow, dated the 22nd November 1915. 

Babu Ajit Prasad, for the Applicants. 

Babu Trabhat Ohandra Gupta, for the Oppo- 
site Party. 

JUDGMENT.—This is an application 
under section 25 of the Small Cause 
Courts Act. The question which has been 
raised is. whether the Court below had 
jurisdiction to entertain the plaint. The 
claim was made by one Radha Nath 
against certain persons who were both 
the voluntary Liquidators and Official 
Liquidators of a company known as 
the Kathiawar Ahmadabad Banking 
Corporation Limited. It is an admitted 
fact that this company is now being 
wound-up under the orders of the 
District Judge of Ahmadabad. The case 
for the plaintiff was that after the Bank 
had gone into voluntary liquidation and 
before steps were taken to have the com- 
pany wound-up by the Court he had 
been engaged by the defendants Nos. 1 and 
2, the voluntary liquidators, and that the 
pericd of his employment ran from the 
lst of November 1913 to the 21st of 
March 1914 at the rate of Rs. 55 a month. 
The Official Liquidators were apparently 
joined inasmuch as at the time of the 
institution of this suit a winding-up 
order had been made by the Court. An 
objection was taken to the jurisdiction of the 
Court below based upon the provisiors 
of section 171 of the Indian Companies 
Act (VIL of 1918). That section lays 
down that when a winding-up order has 
been made no suitor other legal. prcceed- 
ings shall be proceeded with or commenc- 
ed against the company except by leave 
of the Court and subject to such terms 
as the Court may impose. The learned 
Judge beld that this section did not apply 
to the case and he was of opinion that 
he was vested with jurisdiction to decide 
the suit. In my, opinion, this decision of 
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tho Court below was wrong. There can 
be no doubt that at the time this suite was 
brought a winding-up order had ben 
made and, therefore, the provisions of 
section 171 are necessarily applicable to the 
case. It is no answer to this plea to say 
that the period for which the. plaintiff 
rendered the services in respect of which he 
is claiming was anterior to the date upon 
which the winding-up order was made 
for generally every claim against a company 
which is being wound-up relates to some 
period prior to the date of the making 
of the order. The Judge of the Court 
below was further of opinion that the suit 
was not governed by the provisions of this 
section because it was not a suit against 
acompany. It was merely, he said, a suit 
against the voluntary liquidators. This arga- 
ment cannot be accepted for it is quite ‘clear 
that voluntary liquidators have no legal 
existence apart from the company whieh 
appointed them and it is plain beyond all 
doubt that the suit was being brought 
against the company and not against the 
liquidators in their individnal capacity. 
Section 218 of the Act lays down that all 
costs, charges and expenses properly incurréd 
in the voluntary winding-up of a company, 
including the remuneration of the liquida- 
tors, shall be payable out of the assets 
‘of the company. It is impossible to hold, 
therefore, that this suit was not a suit, 
against the company. The law, I think, 
is clear and this suit ought not to have 


been entertained without the leave of 
the Court which is conducting the 
liquidation proceedings. I must allow the 
application therefore, and discharge the 


decree of the Court below. I direct that 
the suit be dismissed with costs to the 
defendants, The applicants will have their 
costs here in revision. ` : 
Application accepted, 


z 
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MADRAS HIGH COURT. 
FULL BENCH. 
Sieconp Civiu Arrea No. 2062 or 1914. 
August 15, 1916. 

Present: —Mr, Abdur Rahim, Officiating Chief 
Justice, Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 
SIVASUBRAMANIA ATYAR—Puaintire 


—- APPELLANT < 
VETSUS 
SUBRAMANIA ALYAR—Derenpant— 
RESPONDENT. 


Transfer of Property Act (IV of 1882), s. 55 (4) 
(b)—Vendor and purchaser—Direction to puy con- 
sideration to third party Vendor's charge, whether lost 
—‘Contract to the contrary’, inference of. 

A vendor of immoveable property does not lose 
his statutory charge for unpaid consideration by a 
direction to pay it to a third person. The charge 
is for the purchase-money and it is immaterial that 
itis not directly payable to the purchaser. Such 
a direction is not a ‘contract to the contrary’ within 
the meaning of section 55 (4) of the Transfer of 
Property Act. [p. 432, col. 1; p. 433, col. 1.) 

Abdulla Beary v. Mammali Beary, 5 Ind. Cas. 87; 
33 M. 446; 7 M. L. T. 376, Webb v. Macpherson, 81 C. 
57; 5 Bom. L. R. 838; 8 C. W. N. 41; 13 M, L. J. 389; 
30 I. A. 238; 8 Sar. P.C J, 554 (P. C.), dissented from. 

Jersey (Earl) v. Briton Ferry Floating Dock Co., 
(1869) 7 Eq. 409, considered. 

Per Seshagiri Aiyar, J—If the direction is com- 
municated to the proposed payee a completed con- 
tract may arise between the purchaser ard the third 
party which may preclude the vendor from claiming 
the money before payment, Where it is not shown 
that the third person looked to the vendee for pay- 
mėn and where the vendor has to pay the third 
party himself the lien attaches tothe property to 
the extent of that payment. [p. 433, col. 1.] 

There are three classes of charges known to 
English Law (a) equitable charge founded on 
contract, (b) equitable lien enforced by Courts of 
Equity and (c) the common law lien which enables 
the vendor to keep back possession until he is paid. 
The Legislature in India, in order to avoid these 
confusions, has enacted a simple rule of law in section 
55 of the Transfer of Property Act and it would be 
introducing an element of uncertainty if the interpreta- 
tion of this unambiguous section ig made to depend 
upon the English decisions. [p. 482, col. 2; p. 488, col. 
1] 

Second appeal against the decree of the 
Court of the Subordinate Judge, Trichinopoly, 
in Appeal Suit No. 417 of 1913, pre- 
ferred against that of the District Munsif, 
Namakkal, in Original Suit No. 37 of 1913. 

This second appeal coming on for hearing 
on the 5th April 1916, upon perusing the 
grounds of appeal, the judgments and 
decrees of the lower Appellate Court and 
the Court of first instance and the material 
papers in the suit, aud upon hearing the 
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arguments of Counsel for both sides and 
the case having stood over for considera- 
tion till the 13th April 1916, the Conrt 
(Kumaraswami Sastri and Phillips, JJ.), 
made the following 


ORDER OF REFERENCE TO A 
FULL BENCH. 


The appellant sold certain lands to the 
respondent for Rs. 2,700-9-0 and the sale- 
deed recited that the amount was left with 
the vendee for payment to the mortgagee 
of other lands belonging | to the appellant— 
the words used being “to pay off the 
principal and interest due to Mr. T. V. 
Seshagiri Aiyar on his mortgage.’ This 
was on 7th January 1901, but the respond- 
ent paid nothing to the mortgagee unlil 
26th November 1903, by which tims the 
mortgage-debt amounted to Rs. 3,491-4-9. 
The respondent paid only Rs. 3,000 
and the appellant had subsequently to dis- 
charge the balance due, and seeks to enforce 
his claim for Rs. 401-4-0 and interest thereon 
from 26th November 1903, and to charge 
it upon the property sold to the respond- 
ent under section 55 of the Transfer of 
Property Act. The lower Courts have held 
that no charge exists and have dismissed 
the suit as barred by limitation on the 
authority of the decision in Abdulla Beary 
y. Mammali Beary (1). Under section 55 
(4) of the Transfer of Property Act a 
vendor has a charge upon the property sold 
for the balance of unpaid purchase-money 
in the absence of a contract to the contrary 
and this, as pointed out by their Lord- 
ships of the Privy Council in Webb v. 
Macpherson (2), is a statutory charge and 
different in origin and nature from the 
vendor’s lien given by Courts of Equity in 
England to an unpaid vendor, and con- 
sequently the number of English cases cited 
are to be regarded as useful only for the 
purpose of illustration, and it was held 
that an express contract, or at least some- 
thing from which an express contract can 
be implied, must be found in order to 
exclude the charge given by the Statute, 
and further that the charge is not excluded 
by ‘any contract, covenant or agreement 


(1) 5 Ind. Cas. $7; 33 M. 446; 7 M. L. T. 376. 
(2) 31 C. 57; 5 Bom. L. R. 838; 8 C. W. N. 41; 13 
N. L. J. 387; 801. A, 245; 8 Sar. P. Ci J. 554, (P. C.) 
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with respect to the purchase-morey which 
is not inconsistent with the continuance of 
the charge. In Abdulla Beury v. Mammali 
Beary (1), it was held that, when the sale 
was in consideration of a promise to pay 
to a stranger, it was a mere covenant the 
breach of which must be compensated in 
damages, and that there is no occasion for 
the statutory charge in favour of the un- 
paid vendor to arise. The case in Webb v. 
Macpherson (2) was considered, but the 
Judges remarked: “Notwithstanding that de- 
eision... we may on the authority of the 
English cases [See also Harl of Jersey v. 
Briton Ferry Floating Dock Oompany (3) and 
In re Brentwood Brick and Coal Company (4)] 
whose weight is still left unimpaired, hold 
that the conveyance was in consideration 
of covenants to pay in the future and not 
for purchase-money payable to the vendor 


in which latter case alone the charge creat- - 


ed by the Statute can attach.” Finally the 
learned Judges say that upon the finding 
that there was no purchase-money payable 
to the vendor, the plaintiff bad no charge. 
So far as we understand the judgment, the 
finding tbat, when the vendor gets in return 
for’ his conveyance a promise to pay the 
purchase-money or a part thereof to a 
third person to whom the vendor is under 
an obligation to pay, it is perfectly safe 
to say that there is a contract to the 
contrary negativing the charge in the vendor’s 
favour, is based on the authority of English 
cases which treat of a vendor’s equitable 
lien in England, and the basis of the in- 
ference of implied contract to the contrary 
is that there was no purchase-money pay- 
able to the vendor, the consideration of the 
contract heing a covenant and not purchase- 
money. It is, however, significant that in 
section 55 (4) of the Transfer of Property 
Act the charge is said to be in respect 
of the purchase-money, and not of purchase- 
money payable tothe vendor. There would 
apparently be a charge whether the pur- 
chase-money was payable to the vendor 
or to a third party, č. e., so long as any- 
thing which can properly be called purchase- 
money remains unpaid. Can it be said 


(8) (1869) 7 Eq. 409. 
(4) (1876) 4 Ch. D. 562; 46 D. J. Ch, 554; 36 D. TT. 
343; 25 W. R. 481. 
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that money to be paid to a third pariy as 
consideration for the contract is not *pur- 
chaSe-money? If, as we think, it is so, 
then under section 55 of the Transfer of 
Property Act the vendor has a charge for 
any balance anpaid, and this cannot be 
excluded except by a contract to the zon- 
trary. The casein Abdulla Beary v. Mam- 
mali Beary (1) was followed in Siva Sub- 
ramanta Mudaliar v. Gnanasammanda Pandara 
Sannadhi (5), where Benson and Sundara 
Aiyar, JJ., held that a vendor who has 
directed the purchase-money or a part 
thereof to be paid to a third party must 
be taken to have waived by a contract 
necessarily implied from his conduct the 
right to a lien for any portion of the 
money to be paid to the third party under 
the agreement. No reason is given as to 
why such a condition as to payment should 
be considered to amount to a waiver of 
lien, and with all deference it appears to 
me that a vendor would usnally wish to 
retain his statutory charge, whether the 
money was to be paid direct to him and 
then by him to a creditor, or whether it 
was to be paid direct by the vendee to the 
creditor. There being no contract between 
the creditor and the vendee, the vendor’s 
liability to the creditor continues and he 
would naturally wish toretain in his power 
a right given to him to enforce the pay: 
ment of the money by the vendee, and, 
therefore, as pointed out by the Privy 
Counsil in Webb v. Macpherson (2), in order 
to exclude the charge there must be a con- 
tract which is inconsistent with the existence 
of the charge and as pointed out in Kampiah 
Pillai v. Hari Row (6), the intention 
of the vendor must be considered in as- 
certaining whether the charge still exists. 
As against the authority of these two cases 
we have Ramakrishna Ayyar v. Subrahinania 
Ayyen (7), a case very similar to the one now 
under discussion and there it was held 
that the purchaser had a charge fur unpaid 
purchase-money. The charge was taken 
for granted in a similar case in She Noandan 


(5) 10 Ind. Cas. 98; 21 M. L, J. 369; 10 M. L. I), 
71 


(6) 11 ind. Uas, 8$0; 21 M, L. J. 849; 10 M. L. 11, 
189. : 
(7) 29 M. 305. ; 
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Lal v, Jainul Abdin (8), and it was further 
held that the charge was not personal to the 
seller, bué could be transferred with the debt. 
In Meghraj Vaish vy. Abdullah Khan (9), 
a charge for purchase-money payable to 
creditors was enforced not only against the 
purchaser but also against a transferee with 
notice. In Gur Dayal’ Singh v. Kuram Singh 
(10), on the other hand it was observed that 
the agreement of the vendee to pay a 
creditor was the consideration, and that 
the amount payable to the creditor was 
not part of the purchase-money, but the 
case was mainly decided on the ground 
that the property was not in the hands 
of a buyer but of his transferee. In view 
of these conflicting decisions we think it 
advisable to refer to a Full Bench the 
following question:— 


Is a contract to forego the vendor’s 
charge for unpaid purchase-money to ke 
necessarily inferred when the whole or 
part of the consideration for the purchase 
of immoveable property is agreed to be 
paid by the purchaser to a third ary on 
behalf of the vendor? 


This second appeal. coming on for 
hearing on the 3rd August 1916, on the 
question referred for the decision of the 
Full Bench, upon perusing the Order of 
Reference and upon hearing the arguments 
of Mr, A. V. Visvanatha Sastra, for Mr. 
G. S. Ramachandra Aiyar, for the Appel- 
lant and of Mr, N. Rajagopalachart, for 
the Respondent and the case having stcod 
over for consideration till this day, the Court 
(Abdur Rahim, Offg. ©. J., Seshagiri Aiyar 
and Phillips, JJ.) expressed the following 


OPINION. 


| Aspur RAHIM, Orre. C. J—The question 
referred to us must be answered in the 
negative. Section 55, sub-section 4, clause 
(b) of the Transfer of Property Act says 
that in the absence of a contract to the 
contrary, the vendor shall have a charge 
upon the property in the hands of the 
buyer for the amount of the purchase-money 
or any part thereof remaining unpaid. In 


(8) 29 Ind, Cas. £69; 42 C. 849; 19 C. W. N. £99. 
(9) 25 Ind. Cas. £(8; 12 A. L. J. 1084, 
(10) 36 Ind. Cas. 289; 14 A. L. J. 804; 88 A. 254. 


INDIAN CASES. 


431 


this case the vendor has asked the pur- 
chaser to pay the unpaid purchase- 
money to a certain creditor of his. It 
is not alleged that the creditor accepted 
the liability of the purchaser of the property 
in substitution -of the vendor’s own liability. 
But tbe purchaser as between himself and 
the vendor has accepted the obligation to 
pay the purchase-money according to the 
vendor’s direction. It has been held by 
the Privy Council in Webb v. Macpherson (2), 
that the statutory charge created by section 
55 of the Transfer of Property Act is not 
to be negatived except where there is a 
contract to the contrary, either express or 
arising by necessary implication. They point 
out that this charge is different, in its 
origin and nature, from the vendors 
equitable lien under the JHnuglish Law. 
They also observe that “the charge is not 
excluded by a mere personal contract to 
defer payment of a portion of the purchase- 


money, or to take purchase-money by 
instalments, nor is it excluded by uny 
contract, covenant or agreement with 


respect to the purchase-money which is 
not inconsistent with the continuance of 
the charge”. It is diffienlt to see how a 
direction to the purchaser to pay the 
purchase-money to the vendor’s creditor is 
inconsistent with the existence of the charge. 
This is tbe view taken by the Allababad 
High Court in Har Chand v. Kishori Singh 
(11) and in Meghray Vaish v. Abdullah Khan 
(9). It is argued, however, that in this 
Court the contrary view has prevailed in 
Abdulla Beary v. Mammali Beary (1) which 
has been followed in Siva Subramania 
Mudaliar v. Gnanasammanda  Pandara 
Sannadhit (5), The learned Judges who 
decided the former case state in their 
judgment that, by ihe terms of the 
contract under their consideration, the 
purchase-money was not payable to the 
plaintiff and he bad no right of action 
to recover it. That is, however, uot the 
position involved in the present case. It 
has been held in Sheo Nandan Lal v. Jainul 
Abdin (8) that the vendor’s charge for 
unpaid purchase-money is not a mere 
personal right but is capable of being 
transferred to a third person and in 


(11) 7 Ind. Cas. 639, 
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Ramakrishna Ayyar v. Subrakmania Ayyen 
(7), it las been ruled that a 
enforce the charge is governed by twelve 
years’ limitation, A vendor’s lien or charge 
ig not lost by the mere taking of personal 
security. [See Kampiah Pillai v. Hari 
Row (6) and: Mackreth v. Symmons 
(12).] There is no doubt a distinction, on 
principle as well as authority, as pointed 
out by the Privy Council in Webb v. 
Macpherson (2) between a conveyance or 
sale in consideration of a.covenant to pay 
a sum of money in the future, and a sale 
in consideration of money which the pur- 
chaser covenants to pay. Here the 
consideration for the sale is money, payable 
by the purchaser, only he has agreed with 
the vendor to pay it to a third person. 

The learned Judges who decided Abdulla 
Beary v. Mammali Beary (1) seem to 
hold in one part of their judgment that 
where the purehase-money is .to be paid 
to anotber, that is necessarily inconsistent 
with the vendor retaining the charge. 
There is nothing in section 55, sub-section 
4, clause (b) to suggest that for the charge 
to arise or to subsist, the purchase-money 
must be payable to the vendor himself 
and not, by his direction, to a third 
person. If the above case holds otherwise, 
I am of opinion that it was wrongly 
decided. I may mention that the decisions 
in Ramakrishna Ayyar v. Subrahmanta 
Ayyen (7) and Gopala Adyar v. Hamaswame 
Sastrigal (13) are in accordance with the 
view I have expressed. | 

SESHAGIRI Airar, J.—I agree with the 
conclusions of the learned Judges who 
made the reference that the yendor’s lien 
is not lost by a direction to pay the 
purchase-money to a third person. The 
charge is for the purchase-money and it 
is immaterial that that money is not 
directly payable to the vendor, l As was 
pointed ont by the learned Vakil for the 
appellant, the Statute itself by section 55, 
(5) (b), enables the vendor to direct it 
to be paid to any person he names. The 
obvious inference is that the purchase- 
money dees not lose its character by the 


rection to pay another. | 
ies 2 White & Tudor’s Leading Cases 964 (Eighth 
Edition 946); 15 Ves. Jun. 829; 10 R. R. 85; 33 E R, 
718. 
is) 10 Ind. Cas. 820; 22 M, L. J. 207; 10 M. L. T. 
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The main argument of Mr. Rajagopala 
Chariar was that where there is a ‘breach 
of the direction to pay a third person, the 
right of the vendor, who is compelled to 
pay himself, is only to sue for damages 
for breach of contract, and that consequently 
it must be deemed.that there is a contract 
to the contrary when the direction to pay 
a third person was given. It cannot be 
contended that the lien is personal. [See 
Sheo Nandan Lal v. Jainul Abdin (8).1 Tke 
right to the unpaid money as well as the 
charge therefor can be validly assigned to 
a stranger. It is notclear, therefore, why 
the direction to pay a third perscu should 
deprive the vendor of his charge. The 
decision of the Judicial Committee in Izzat- 
unnisa Begam vy, Kunwar Pertab Sings (14) 
was strongly rélied upon. In that case 
the auction-purchaser bought the property 
subject to encumbrances. The encumbrances 
were found to be invalid. Thereupon the 
judgment-debtor sued to recover the amount 
of the encumbrances by which the purchaser 
was benefited, and claimed a charge for it 
on the Jands sold. Their Lordships held 
that when property is sold subject to 
encumbrances, the vendor whether in a 
private or Court-sale retains to himself 
only a elaim to be indemnified against 
the encumbrancers proceeding against him. 
It was also held that the vendor was not 
entitled to the benefit of the finding that 
the encumbrances were invalid. The pur- 
chaser took the risk and was consequently 
entitled solely to the advantage. I fail 
to see how this pronouncement is an 
anthority against the plain provisions of 
section 55 (4) (b). 

The learned Judges of this Court in 
Abdulla Beary v. Mammali Beary (1) 
based their conclusion largely upon English 


decisions notwithstanding the caution of 
the Judicial Committee in Webb v. 
Macpherson (2), that the charge under 
the Transfer of Property Act "is 


different in origin and nature from the 
yendor’s lien given by Courts of Equity 
to an unpaid vendor.’ There are three 
classes of charges known to English Law 
(a) equitable charge founded on contract; 


(14) 3 Ind. Cas. 793; 31 A. 588; 13 C. W. N. 1148 
(P. C.); 10 C. L. J. 313; 6 A. DL. J. 817; 1i Bom. L. R. 
1224; 6 M. L. T, 277; 19 M. L. J. 682; 36 L A, 202, 
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(b) equitable lien enforced by Courts of 
Equity; and (c) the common law lien 
which enables the vendor to keep 
‘back -possession until he is paid: (19 
Halsbury’s Laws of England, paragraph 
20). The Legislature in India, in order 
to avoid these confusions, has enacted a 
simple rule of law; and witb ail 


dzference to the learned Judges who decided 
Abdulla Beary v. Mammali Beary (1), 
it seems to me it would be introducing 
an unnecessary element of uncertainty 
into this country, if the interpretation 
of an unambiguous section were made to 
depend upon English decisions. I do not, 
therefore, think that the Envglish cases 
quoted for the respondent as showing that 
the rule of law in England is not as 
stated in Abdulla Beary v. Mammlai Beary 
(1), need be considered. . 


Only one other argument need be notic- 
ed. It was broadly contended that after 
giving the direction to the purchaser to 
pay the money to a third person, the 
vendor bad no right to countermand it, 
Of course, if the direction had been 
communicated to the proposed payee, a 
completed contract may arise between the 
purchaser and the third party which may 
preclude the vendor from claiming the 
money before payment. I do not think 
that Gopala Atyar v. Ramaswami Sastrigal 
(13) Jays down that an uncommunicated 
direction to a third party disables the 
vendor from claiming the money. On the 
other hand Siva Subramania Mzdaliar v. 
Gnanasammanda Pandara Sannadhi (5) is 
a direct authority to the contrary. 


In the ‘present case, if is not shown 


that the third person looked to the 
vendee for payment. A fortiori, there- 
fora, when the vendor had to pay tke 


third party himself, the lien attached to 
the property to the extent of that pay- 
ment. I answer the question in the 
negative and hold that Abdulla Beary v. 


Mammali Beary (1) was not rightly 
decided. 
Paus, J.—In this case, I have 


already expressed my views in the Order 
of Reference and I have heard nothing in 
the arguments which have now been ad- 
dressed to us to induce me to change my 
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opinion. I agrae, therefore, in answering 
the question in the negative. 

This second appsal coming on for 
hearing after the expression of the opinion 
of the Full Banch, the Court (Seshagiri 
Aiyar and Phillips, JJ.) delivered on the 
19th September 1916 the following 

JUDGMENT.—Following the decision of 
the Fall Bench the decrees of the Courts 
below must be raversed and the suit 
should be remanded to the Court of 
first instance for disposal on the merits. 

Costs will abide the result. 

Reference answered in the negative. 


Y. R.P. 


PATNA HIGH COURT. 
Suconp CivIL Appeal No. 3633 or 1913. 
April 27, 1916. 
Present:-_Mr. Justice Mullick. 
Moulvi Syed MOHAMMAD RAFI Saheb— 
Derenpsnt—APPELLANT 
VETEUS 


Syed MUHAMMAD ASKARI—PLAINTIFE— 


RESPONDENT. 

Mortgage—Redemption—Suit by prior mortgagee— 
Execution—-Sale—Puisne mortgagee’s right to redeem— 
Irregularities in execution proceedings, effect of. 

Plaintiff-mortgagee obtained a decree on foot of 
his mortgage, and in execution thereof pur- 
chased the property in dispute, aud obtained deli- 
very of possession. Subsequently, defendant, puisne 
mortgagee, obtained a decree against the same pro- 
perty, and in execution purchased it himself, and got 
registration of his name in the Collectorate register. 
Plaintiff sued for declaration of title and confirma- 
tion of possession, or in the alternative for re- 
covery of possession. Defendant sot up a right to 
redeem plaintiff's mortgage, and also alleged that 
he was not bound by the sale in execution of the 
latter’s decree, as his name did not appear in the 
execution proceedings: 

Held, (1° that defendant’s right to redeem con- 
tinued up to the confirmation of sale in plaintiffs 
favour; [p 424, col. 2.] 


(2) thatthe omission of defendant’s name from 
proceedings in execution of plaintiff's decree did not 
render the sale a nullity and that the defendant was, 
therefore, bound by it. [p. 434, col. 2.] 


Bibijan Bibi v. Sachi Bewah, 81 O. 863; 8 C. W. 
N. 684, Mulkarjun v. Narhari, 25 B. 387; ö C. W. 
N. 10: 10 M. L. J. 868; 2 Bom. L. R. 927; 27 I A, 216; 
7 Sar. P. O. J. 739 (P. C.), relied upon, 
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Khairaj Mal v. Daim, 320.296; 2 A. L. J. 71; 1 C. L. 
A 584: 7 Bom. L. R. 4; 9 C. W.N. 201; 32L A. 23; 

Sar. P. 0. J. 734, distinguished. 

Second appeal from a decision of the 
Subordinate Judge, Saran, dated the 27th 
June 1913, reversing that of the Munsif, 
Siwan, dated the 9th December 1912. 


Mr. Muhammad Fakhruddin (Government 
Pleader), for the Appellant. 


ha Khurshaid Husain, for the Respond- 
ent, 


JUDGMENT.—The plaintiff is a prior 
mortgagee in respect of a four-annas 
four- pies share in Mouza Nawadih, 
which was the property in suit. He got 
a decree upon his mortgage-bond on the 
3ist of May 1897, brought the property 
to sale, purchased it himself on the 4th 
of July 1900, and obtained delivery of 
possess‘on. 

The defendant is the father of one 
Amir, who was a second mortgagee not 
only of Nawadih, but also of another 
property. Amir appears to have died 
after delivery of possession to the plaintiff 
and the defendant appears to have obtained 
a decree upon Amir’s mortgage on the 
allegation that Amir was his b:namidar. 
The date of the defendant’s decree is the 
Sth of April 1902. He alleges that he 
executed the decree, bought the property 
at auction and obtained registration of his 
name in the Collestorate. 

The plaintiff sues for declaration of title 
and confirmation of possession or in the 
alternative for recovery of possession, dating 
his cause of action from the 4th of 
February 1911, on whieh date he came 
to know that the defendant’s name had 
been registered in the Collectorate. 


The Munsif decreed the suit, but he 
gave the defendant permission to redeem 
by paying the plaintiff Rs. §1-2-3 with 
interest from 31st of May 1897 (the 


date of the plaintiff's decree) up to the 
4th of July 1900 (the date of his 
purchase). In appeal ‘the Subordinate 


Judge also decreed the suit, but he has 
-held that the defendant was not now 
entitled to redeem as he had not done so 
before “the order absolute in the plaintiff's 
mortgage suit. The present second appeal 
is preferred by the defendant. 
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The Munsif found that Amir wąs not 
the benamidar of the defendant. There 
was a cross-appeal on this point before 
the Subordinate Judge which has been 
dismissed without adjudication, because 
the learned Subordinate Judge has assumed 
the position most favourable to the defend- 
ant, namely, that Amir was really his 
benamidar. If Amir was'not the benamidar 
of the defendant, the defendant is obviously 
a trespasser and has no title to the pro- 
perty. But upon the assumption made by 
the learned Subordinate Judge, let us see 


whether the Jearned Subordinate Judge 
is right. The learned Subordinate Judge 
states that the defendant was bound to 


redeem before the order absolute. This 
view, in my opinion, is wrong. The right 
of redemption continued till the confirmation 
of sale, Bibijan Bibi v. Sachi Bewah (1). 


The defendant next contends that as no 
notices were issued upon him in the exe- 
cution proceedings in connection with the 
decree on which the ‘plaintiff bases his 
title, he is not bound by the sale and by 
the plaintiff's purchase, which passed to 


the plaintiff only the right, title and 
interest of the mortgagors and not the 
defendant’s equity of redemption. He relies 
upon Khatraj Mal v. Daim (2). But the 


reason of desision in that case was that 
the person whose property was sold was 
not at all a party to the suit, and their 
Lordships of the Privy Council observed 
that a sale held in execution of a decree 
in a suit not properly constituted is not 
voidable but is a nullity. In the present 
case Amir was a party to the suit and 
the decree was obtained after service of 
summons upon him. The omission of his 
name in the execution proceedings was 
merely an irregularity. The sale, even 
though the mortgagee creditor was himself 
the purchaser, could not be considered a 
nullity. Malkarjun v. Narhari (8) is 
conclusive authority upon this point, although 
in that case the purchaser was a third 
party. The defendant’s only remedy was by 


(1) 31 C. 868; 80. W. N. 684. 

(2) 320. 294, 2 A. L. J. 71; } C.L. J. 584; 7 Bom, 
L. R. 1; 90. W, N. 201; 32 1. A. 23; 8 Sar. P. C. J. 784 

(3) 25 B. 337;5 C. W. N. 10; 10 M. L.J. 368 ; 
Bom. L. R. 927; 27 I. A. 216; 7 Sar. P, O, J, 139. 
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- an application to set aside the sale under 
the provisions of the Civil Procedure 
Code, but such an application would now 
be barred. He might also have brought 
a snit for redemption, but that also would 
be barred. As his right to redeem is 
barred, he ought not to be allowed to 
exercise that right as a defendant in the 
present suit for recovery of possession. In 
my opinion the plaintiffs sale being a 
valid sale and binding upon thedefendant, 
the defendant has no answer to the suit. 
The decision of the learned Subordinate 
Judge decreeing the suit is correct and 
the appeal is dismissed with costs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Ovit Appear No.21 or 1915. 
March 15, 1916, 
Present:—Mr. Lindsay, J. C. 

JAGAN NATH AND ANOTHER—PLAINTI rFs— 
APPELLANTS 
versus 
BINDESHWARI PRASAD, MINOR, 
UNDER THE GUARDIANSHIP OF 
Musammat BISHN A—Derenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 190%), O. XLI, +. 31— 
Judgment of Appellate Court, contents of—Evidence, 
appreciation of. 

In writing a jadgment a Court should not quote 
the judgment of some other Court nor refer to the 
opinion of that other Court as its own, but ought to 
give its own reasons for its finding and to set out in 
its judgment its appreciation of the evidence 
ah is bound to consider. [p. 435, col. 2; p. 436, 
col. i. 

Appeal from the. decree of the District 
Judge, Gonda, dated the 22nd October 
1914, reversing the order of the Officiating 
Subordinate Judge, Gonda, dated the 20th 
June 1914. i 

Mr. A. P, Sen and Babu Basudeo Lal, for 
the Appellants. 

Babu Aditya Prasad, for the Respondent. 

JUDGMENT.—( January 12th, 1916.)—The 
important question for decision in this case is 
on what date a separation took place between 
the members of the family to which the 
parties in this suit belonged. The snit 
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was brought by two plaintifs Jagan Nath 
and Mathura against a nephew of theirs 
named Bindeshwari for possession of a 
certain share in a certain property, the 
allegation being that that property had 
been acquired by the defendant’s father 
Ram Dhan at the time when ‘the plaint- 


. ifs and Ram Dhan were joint in estate. 


This man Ram Dhan died in August 
1912 and the case for the defendant was 
that a separation had taken place some 
15 or 16 years before the suit was filed. 
The Court of first instance after consider- 
ation of the evidence came to the con- 
clusion that the plaintiffs’ version of the 
affair was correct and that the separation 
had not taken place till about the year 1907, 

This finding has been reversed in 
appeal by the learned District Judge and 
now the plaintiffs have come up in second 
appeal before me. I am bound to say 
that the judgment of the lower Appellate 
Court in this case is of an unsatisfactory 
character. I have nothing whatever to 
say regarding the learned Judge's observa- 
tions with regard to the weight which 
should be attached to the, statements of 
the witnesses who deposed in favour of 
either party. He has come to the conclu- 
sion that the oral evidence in the case 
is worthless and I must accept that find-. 
ing. There was, however, a great deal of 
documentary evidence in the case, no less than 
24 documents being produced on behalf of the 
plaintiffs and four documents on behalf of the 
defendant, and, as the learned Judge observed. 
the decision of the case depended upon the 
weight which was to be attached to these. 
documents. A number of pages of the 
learned Judge’s judgment is given to the ` 
enumeration of the documents produced 
on either side and after this enumera- 
tion the learned Judge proceeds to say 
that “after carefully considering all this 
evidence he can only come to the conclusion 
that the view of the facts taken by Mr. Sloan 
is quite right.” I object most strongly to 
this method of writing a judgment, in which 


the Judge quotes the judgment of some 
other Court and _ refers to the 
opinion of that other Court as his own, 


It was the business of the learned Judge 
to give his own reasons for his finding 
and to set out in his judgment his appre- 
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ciation of the evidence which he was 
bound to consider. I have, as I have said, 
nothing before me buta mere catalogue of 
the documents and I am unable to ascertain 
from the judgment in what light these 
documents were regarded and what pro- 
bative value they possessed: in the learned 
Judge’s eyes. The case will, therefore, go 
back-to the learned Judge, who will come 
to a finding of fact after writing a 
proper judgment in accordance with the 
provisions of the Code of Civil Procedure. 
The documentary evidence is the only avi- 
dence which is to be considered on re- 
mand. This case isto be put again after 
receipt of the finding of the Jower Court. 
The finding should be returned within 
one month from the date of the receipt 
of this order of remand. 


JUDGMENT.—This case has been up 
before me already and by my order dated 
the 12th of January 1916 it was returned 
for a finding as to the date on which separa- 
tion took place between the members of the 
family to which the parties to this suit 
belong. The learned Judge had already 
with ‘reference to the oral evidence in the 
case remarked that it was of no value 
and he was, therefore, asked to come to 
a finding on this point after due consider- 
ation ‘of the documentary. evidence in the 
ease. His finding is to the effect ihat 
in the year 190] in which the property now 
in dispute was acquired by one Ram Dhan 
under a decree for pre-emption, the mem- 
bers ‘of the family had separated. Conse- 
quently it follows that if this finding be 
accepted the plaintiffs can have no share 
in the property now in dispute. The 
finding of the learned Judge is a finding 
of ‘fact and is binding here in second appeal 
and the result, therefore, is that the present 
appeal fails and is dismissed with costs. 


Appeal dismissed, 


INDIAN OASËS. 


[1917 


MADRAS HIGH COURT.» 
Oevit Miscectangous Arrear No, 345 . 
os 1915. 
September 13, 1916; 
Present: —Mr. Justice Oldfield and 
Mr. Justice Krishnan. 
ABDUL RAHIM SAHIB—Purartigr — 
APPELLANT 
Versus 


P. GANGATHARA ALYAR — DEPENDANT — 


RESPONDENT. 

Presidency Small Cause Courts Act (XV of 1882), 
ss. 41, 45 to 49—City Civil Court Act (Mad. Act VII 
of 1892), s. (2—‘Suit for trying title, meaning of— 
Order in ejectment by Presidency Small ‘Cause -Court 
—Subseyuent suit in City Civil Court for decluration of 
permanent occupancy right Jurisdiction-—Practice. 

The order of a competent Court passed with juris- 
diction cannot be interfered with except in the 
mauner provided therefor by the Legislature, 
unless such order is vitiated by fraud. [p. 437, col. 1.] 

In tho case of an order passed under Chapter 
VIL of the Presidency Small Cause Courts Act, the 
Legislature has provided the remedy by suit under 
sections 46 to 49 of the Act and except in the manner 
therein provided, no suit will lie in any Court to 
supersede such order. If possession has been deli- 
vered, section 46 (1) will apply and the resulting 
suit, which would necessarily be one for trying title 
must be filed in the High Court under section 49. 
The expression “suit for trying title” in section 49, 
clause (1), of the Act includes a suit in which any 
title, which the party aggrieved by the ejectment 
order alleges, whether as a full owner or as a 
holder of a limited right, has to be tried and decided, 
In both classes of suits, the High Court is the forum 
prescribed and the City Civil Court is substituted 
for the High Court by section 12 of the Madras 
City Civil Courts Act only under section 31 (a) of the 
Presidency Small Cause Courts Act dealing with 
execution against immoveables, bat not under any 
other section. [p. 487, cols. 1 & 2.] 

‘Defendant applied for and obtained under section 
4t of the Presidency Small Cause Courts Act an order 
to eject plaintiff from apiece of land upon which 
he had constructed a building. Plaintiff set up -a 
right of permanant occupancy. The ejectment order 
was not carried into effect. Meanwhile the plaintiff 
filed a suit in the City Civil Court, Madras, to declare 
his right of permanent occupancy and got the pro- 
ceedings stayed. The City Civil Jndge held that 
he had no jurisdiction to set aside an order passed by 
the Presidency Court of Small Causes and returned 
the plaint for presentation to the proper Court: 

Held, that the order was right. [p. 487, col. 2.] 

Practice cannot confer jurisdiction, howevor long- 
continued it may be. [p. 488, col. 1.] 

of the City 


Appeal against the order 
Civil Court, Madras, in - Original Buit 
No. 262 of 1915. 

Mr. K. Duraiswam: Atyangar, 
Appellant. 

Mr, T, Varadappa Naicker, for the Respond. 
ent, 


for the 
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Krisuyan, J.—This is an. appeal- against 
an order of the City Civil. Court, Madras,. 
returning fon presentation. to the proper 
Court: the. plaint in Original Suit No. 262 
of: 1915, filed in that Court hy the plaintiff: 
appellant. The defendant had. applied under 
section 41 of the. Presidency Small Cause- 
Gourts Act for an order of ejectment against 
the. plaintiff and had.obtained an order under 
section.43.of that Act The plaintiff in his 
plaint alleges that he has a permanent right. 
of. occupancy on the land and is not liable- 
to be ejested under the order of the Small 
Caase- Court, and- prays for a declaration. 
of that-right and for an injunction restrain- 
ing: defendant from executing the order 
of, ejectment or in: the alternative for a 
decree directing defendant to eject plaintiff 
only-on payment of Rs. 1,500, the value of 
the superstructures:erected by. him. on. the 
land.. At the time he filed his suit the 
ejectment: order had not, been. executed: and 
as. he obtained: a temporary injunction from 
the Qity Civil Court, the exeeution of that 
order. was. stopped. As the learned City 
Civil Judge has observed, the suit was 
_evidently-intended-to have the order of the 
Small.Canse Court superseded by the decree 
prayed for, 


When a: Court. is given jarisdiction by 
Legislature to do certain acts or pass 
decrees or orders in cartain. matters, its 
action cannot be sət aside by any other 
Court unless the Legislature itself authorises 
it. Orders and decrees of Courts are usual- 
ly liable to be set aside by superior Coarts 
in appeal or in revision, where powers 
to do so are conferred on those Courts by 
the Legislature. In some cases certain 
orders are declared’ to be subject to a 
rightiofsnit: Cf. section’ 73 and Order KAT, 
rule 108,,of the Civil Procedure Code, 1908. 
The order: of a competent Court passed 
with juriédiction cannot‘ be interfered with 
except in the manner provided’ therefor by 
Legislature, unless, of*course, such order is 
vitiated’ by fraud’ 


Tm the: case. of’ am order passed. under 
Chapter VII of the- Presidéney Small Cause 
Courts Act’ the Legislature has provided 
the, ramady, by. suit. under sections 46 to 49 
.of.the.Aot; ard except in the manner therein 
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provided} no suit wil lie iu any Court to super- 
sede such an order. Section 46 daclares in 
clause 1 that a person obtaining possassion of 
any property under the chapter, when he 
was. not. entitled to such possession at the 
time he applied for it, shall not be protected 
from a suit by any person aggriaved 
thereby and in clause. 2 that the application 
for an order for possession by such a person 
even: though he had-not obtained possession 
is itself an act of trespass. Saction 47 shows 
that a suit for compensation for such trespass 
is to bə filed in the High Court; it also 
provides how proceedings in the Small 
Cause Court may ba stayed pending such 
suit, whether the ejectment order had been 
passed or not, provided it had not been 
executed and possession given. If possession 
had been delivered, section 45, clause (1), 
will apply and the resulting suit which 
would necessarily be one “for trying the 
title?” must be filed in the High Court under 
section 49. Theexpression “suit for trying 
the title to the property” includes, a3 I 
understand it, a sait in whioh any title 
which the party aggrieved by the ejectmeat 
order alleges, whether as a fall owaer or as 
a holder of a limited right,, has to be tried 
and decided. 

In both the classes of. suits provided for 
under sections 47.and 49, tha High Court 
ia the- foram prescribed and no other Court 
insluding the City Civil Court has, therefore, 
juviadiotion.to entertain or try such suits. 
The City Civil Court is sabastitusel for tha 
High Court by section 12 ofthe City Civil 
Court Act only under section BL (a) of: 
the Presidency. Small: Causa Courts Acs 
dealing with-exesution against im ndveablds, 
but not under any other section. 

From the allegations in the plaint i$ is 
clear that plaintiffs case wis ona falling 
under clausa: (2) of section 46 and his 
remedy: was a suit in the High. Court, 
The: application for a temporary injuaction 
mide to: the:Vity. Civil Conrt and. tha suit 
in that Court were both not mirintainrble. 

lt was-suggested' that the .present plaiat 
might betreated'as one fora bare declara- 
tion of permanent occupancy right having 
no reference to the ejectment order and 
thus cognisable by the City Civil Court, 
It is suffisient to say that that i3 not tha 
natyre- of tha plaint; nor will a suit for 
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such a declaration lie under section 42 of the 
Specifie Relief Act in the circumstances, as 
the plaintiff was a party to the ejectment 
order. 

16 is urged that suits of the kind filed 
by the plaintiff have, as a matter of long 
practice, been in the City Civil Court and 
tried and decided by it. Itis to be regret- 
ted that this question of jurisdiction was not 
raised before or considered by the City 
Civil Judge; but practice cannot confer 
jurisdiction, however long-continued it may 
be. I, therefore, dismiss the appeal against 
order with costs. 

OLDFIELD, J.—I concur. 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civin APPBAL No. 76 or 1914, 
July 19, 1915. 

Present:—Mr. Kanhaiya Lal, A. J.C. 
Pandit RAJENDRA NARAIN—Derenpant 
—~APPELLANT 
VETEUS 
Tas DEPUTY COMMISSIONER, 
BAHRAICH, ror NANPARA ESTATE 


— PLAINTIFE— RESPONDENT, 

Mortgages, consolidation of—Redemption, postpone- 
ment of —Clog on equity of redemption. 

Where a subsequent mortgage-deed does not create 
any charge on the property previously mortgaged 
but merely postpones the redemption of the previous 
mortgage till the redemption of the subsequent 
mortgage, such covenant as to postponement of 
redemption does not amount to a contract of consoli- 
dation so as to render one transaction irredeemable 
without the redemption of the other, and may amount 
to an unreasonable clog on the equity of redemption. 

Gaya Din Singh v. Har Karan Singh, 22 Ind. Oas. 
182; 16 O. C. 267, Ganga Ram v. Kirtarth Rai, 9 Ind. 
Cas, 319; 33 A. 393; 8 A. L. J. 158, Rajmal Motiram v, 
Shivaji Anandrav, 27 B. 154; 4 Bom. L. R. 966; Durga 
Singh v. Muhammad Raza Husain Khan, 26 Ind. Cas, 
912; 17 O. C. 318, referred to. 


Appeal from the deeree of the Subordinate 
Judge, Bahraich, dated the 24th November 
1913, modifying the order of the Munsif, 
Bahraich, dated the 3ist March 1913, 

Babu Rudra Dat Sinha, for the Appel- 
lant. 

Mr. H. 9. Gupta and Babu Nagendra Nath 
Ghoshal, for the Respondent, 


INDIAN CASES, 
RAJENDRA NARAIN Y, DEPUTY COMMISSIONER, BAHRAIGH. 


[1917 
KALRU GARAI V. JANGLI GHOUDHRI, 


JUDGMENT.—This was a suit for re- 
demption of a mortgage. The sybsequent 
deeds set up in defence do not create any 
charge on the zemindart property previously 
mortgaged. They merely postpone the re- 
demption of the previous mortgage till 1333 
Fasli. They evidence advances made on the 
security. of a house and as pointed out in 
Gaya Din Singh v. Har Karan Singh (1) and 
Ganga Ram v. Kirtarth Rai (2), a covenant 
postponing redemption till another deed is 
redeemed does not amount to a contract of 
consolidation, so as to render one transaction 
irredeemable without the redemption of the 
other, The postponement of the period of 
redemption in this case was, moreover, ag- 
cording to the findings of the Courts below, 
secured by undue influence. Such post- 
ponement operates, having regard to the 
severe termsof the subsequent advances, the 
amount due on which has run up to 8 
very high figure, as an unreasonable clog 
on the equity of redemption without any 
corresponding advantage to the debtor 
and cannot be enforced. Rojmal Motiram v. 
Shivaji Anandrav (3) and Durga Singh v. 
Muhammed Raza Husain Khan (4), 
The onus was rightly thrown on thedefend- 
ant-appellant. The appeal, therefore, fails 
and is dismissed with costs. 


Appeal dismissed, 


(1) 22 Ind. Cas. 132; 16 O. O. 267. 

(2) 9 Ind. Cas. 319; 38 A. 393; 8 A. L. J. 158. 
(3) 27 R. 154; 4 Bom. L. R. 966. 

(4; 25 Ind. Cas. 912; 17 O. C. 313. 


PATNA HIGH COURT. 
Ssconp Crvin APPbAL No. 2675 or 1918. 
May 8, 1916. 
Present:—Mr. Justice Mullick. 
KALRU GARHI asp orazrs— 
Derenpanrs—A PPELLANTS 
VETEUS 
JANGLI CHOUDHRI AND OTHERS — 


PLAINTIFFS — RESPONDENTS, 

Landlord and tenant—Non-occupancy 
interest, whether heritable—Custom. 

In the absence of custom a non-occupancy raiyat’s 
interest is heritable, [p. 439, col. 1.] 

Midnapore Zamindari Company v. Hrishikesh Ghosh 
25 Ind. Cas. 562; 19 ©. L. J. 505; 18 Q. W. N. 828; 44 
0, 1108, followed. 


raiyat’s 
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BALKISHEN V. RAJ BAHADUR, 


Second appeal from a decision of the 
District. Judge, Bhagalpur, dated the 12th 
May 1913, affirming that of the Sub- 
ordinate Judge, Bhagalpur, dated the Sth 
June 1918. 

, Mr. Susil Madhab Mullick for 
Sailendra Nath Palit, for ths Appellants. 

JUDGMENT,—The first party plaintiffs 
are the landlords; the second party plaint- 
iffs are lessees from the first party. 
The first party defendants are the heirs 
of one Masudan who was a non-oceupancy 
ratyat in respect of the lands in suit. 

The second party defendants are trans- 
ferees of a portion of the non-occupancy 
holding from the first party. 

The plaintiffs sued for ejectment, on the 
ground that Masudan having died and the 
Kolding not being heritable they were 
entitled to re-enter. Both the Courts below 
decreed the snit in full with mesne pro- 
fits against all the defendants. The pre- 
sent second appeal is preferred by the 
first party defendants only. 

The Courts below have proceeded on 
the view of the law that was suppos- 
ed to be the correct view before the case of 
the Midnapore Zemindari Company v. Hrishi- 
kesh Ghosh (1), but the Full Bench in that 
case decided that in the absence of custom 
a non-occupancy raiyat's interest was herit- 
able. The plaintiffs are bound by- this 
decision which, although passed subsequent 
to the decision of the learned District 
Judge against which .the present second 
appeal has been preferred, states the law 
as it has always been since the passing 
of the Bengal Tenancy Act. The plaintiffs, 
therefore, have no cause of action and 
the whole suit must be dismissed with 
costs in both the lower Courts. 

The second appeal before me is allowed 
without costs, as there is no appearance 
for the respondents. 


Mr. 


Appeal allowed. 


(1) 25 Ind. Cas. 562; 19 C. L, J. 605;18 C. W, N. 
828; 41 ©, 1108. 
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OUDH JUDICIAL COMMISSIONER'S 
_ COURT. 
Seconp Civiu ArreaL No. 164 or 1914. 
August 20, 1915. 
Present:—Mr. Lindsay, J. C. 
BALKISHEN AND OTHERS— DRFENDANT3— 
APPELLANTS 
versus 
RAJ BAHADUR AND ANOTRER—PLAINTIFPS— 
ResroNnDENTS. 

Appeal, sccond—Finding of fact —Circumstantial 
evidence. 

A finding of fact, although based merely upon 
circumstantial evidence, cannot be questioned in 
second appeal, unless it is vitiated by some illegality 
or irregniarity. [p. 439, col. 2; p. 440, col. 1.] 

Appeal from the decree of the Subordi- 
rate Judge, Bahraich, dated the 21st March 
1914, modifying the order of the Munsif, 
Kaisarganj, dated the 30th June 1913. 

Babu Ishwar Prasad, for the Appellants. 

Mr. A. P. Sen, for the Respondents, 


. JUDGMENT,.—The only question for de- 
cision in this appeal is, whether or not the 
finding of the Court below to the effect 
that a certain pat#it in which were situated 
two Nos. €98 and 699 old (present No. 
1023) had keen divided between the 
parties by a private partition, is sapported 
by evidence. The case for the plaintiffs 
was that there had been a private parti- | 
tion of this patti and that they were 
entitled to exclusive possessicn of these 
two plots. The defence, on the other hand, 
was that the patit had never been divid- 
ed and that the property was held by 
the defendants and the plaintiffs in co- 
parcenary. The Court of first instance 
found against the plaintifis on the ques- 
tion of partition. It was of opinion that 
no private partition had been proved. 
The result was that the plaintiffs’ suit 
with regard to these two numbers was 
dismissed. The plaintiffs appealed and the 
appeal was disposed of by the Subordinate 
Judge of Bahraich. He differed from the ` 
conclusion reached by the Munsif and held 
thet there was evidence to show that a 
private partition had taken place. Having 
come to this conclusion he reversed the 
decree of the Court of first instance and 
gave the plaintiffs a decree for these two 
numbers, 

The finding of fact arrived at by 
the learned Subordinate Judge is bind: 
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ing upon,me, unless-the appellants’ learned 
Counsel can show: that it is vitiated by 
reason of some irregularity or illegality. 
The case which. has been pot forward 
before me is that there was no legal 
evidence on the record to support the 
Subordinate Judge’s finding. The Subordi- 
nate Judge went into the evidence at a 
considerable length and analysed: all the 
evidence, ora], documentary and cir- 
cumstantial, which was put before him. 
He admits in his judgment that there is 
no oral evidence to support the case of 
partition except the statements of the 
plaintiffs’ witness No. 6 and one of the 
plaintiffs himself. He did not think that 
the plaintitfs’ evidence was of any particular 
value. In this connection all he could 
say was that he had heard about the. 
partition having taken place and as re- 
gards the plaintiffs’ witness No. 6 his 
statement was contradictory of the state- 
ment made by: the plaintiffs. Then as re- 
gards the documentary evidence the learn- 
ed Subordinate Judge has put it on the 
record that the revenue papers do not ap- 
pear to have recognised: the private parti- 
tion alleged by the plaintiffs, and in this 
connection he refers to the entries in the 
revenue papers for certain years. But on 
the strength of certain circumstantial 
evidence which was before him he came 
to the conclusion that, notwithstanding- 
that the oral evidence of the plaintiffs- 
on the question of partition was vague 
and that the documents produced’ by ths 
plaintiffs did not establish the partition at 
all; there musti have been some: sort off 
private partition’ between the co-sharers. 
He referred: in the first place to the fact 
that in. the year 1911 three of these dė- 
fendants brought: a case in the Revenue 
Court for the resumption «f a muaf plot 
No. 570. A copy of the plaint filed- in 
. that case is on the record and'it shows 
that two of'these deféndants:-Kuar Bahadur 
and! Jawala Prasad alleged’ in that applica- 
tion that’ the plot No. 570 had been grant: 
ed’ many years ago by way of muofi to 
the defendants. They stated: that they 
desired’ to resume this plot and made a 
prayer accordingly. It was also brought 
to the notice of the Subordinate Judge 
that some of these defendants: Had been 
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dealing with plots situated in this patti by 
selling them, and in these-cireumstances he 
naturally asked himself the question hew such 
transactions were possible if no partition had’ 
taken place as was thestory of the defendants. 
He thought that this circumstantial evidence 
was very strong to show that partition 
had taken place, although it had not been 
recognised by the Revenue Authority and 
although there were no entries in. respect 
of it to be found in the village papers. 
I do not think it is possible to contend, 
after what I have stated, that there is 
legal evidence on the record to support 
the finding of the Court below that the 
palti which is in dispute had been privately 
partitioned. Jt is argued that there is 
nothing to show that these particular. plots 
were allotted to the plaintiffs, assuming, 
that any private partition had taken. place. 
However, the way I look at the matter. 
is this. The Court had before it two 
stories, one of the plaintiffs in which 
they had said that a private partition 
had taken place in the course of which 
these plots were assigned to. them, and 
the other of the defendants who denied 
that any partition had been effected and 
who affirmed that the piots wera still, 
held in co-parcenary. The circumstantial 
evidence led the Subordinate Judge to the 
conclusion that the defendants’ story was 
untrue and that the plaintiffs’ story must 
be true, and this being so it seems to me 
that the claim of the plaintiffs to these 
plois in dispute was rightly decreed. I 
can see no reason for interference with 
the judgment of the Court below. This 
appeal fails and is dismissed with costs. 


Appeal dismissed. 


PATNA HIGH COURT. 
Secoxp CIVIL Appeat No. 2777 or 1914. 
May 5, 1916. 

Present: —Mr. Justice Mullick. 
RAM LOCHAN KOER— APPELLANT 

VETSUS 5 


JAGERNATH MISSER—RESPONDENT. 
Bengal Estates Partition Act (VIU B. O. of 1876)— 
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Partition of holding—Consent of tenant—Abandonment, 
what constitutes. 

There is nothing in the Estates Partition Act of 
1876 to“prevent the partition of a tenancy into 
separate tenancies without the consent of the tenants 
and on general principle there is no reason why such 
a partition should not be made. 

There is in this respect no difference between a 
partition under the Estates Tartition Act and a 
partition made by a Civil Court. 

Protab Chandra Das v. Komala Kanta Shaha, 10 OC, 
W. N. 818, relied on. 

Where a holding has been split up, a sale by the 
tenant of an entire plot that has been separated 
constitutes abandonment which entitles the landlord 
to re-enter. 


Second appeal from a decision of the 
District Judge, Darbhanga, dated the 18th 
June 1914, confirming that of the Munsif, 
Ist Court, Madhubani, dated the 17th January 
1914, 


Mr. Lachmt Narayan Sinha, for the Appel- 
lant. 

Mr, Tribhuban Nath Sahay, for the Respond- 
ent. 


JUDGMENT.—The second party defend- 
ants were the joint holders of a holding 
measuring 2 bighas odd situated within the 
estate of the plaintiff and his co-sharers, the 
defendants 3rd party. f 

By a Civil Court partition the estate was 
broken up. There was a further partition 
by private arrangement with the result that 
the holding was divided into two portions 
one of which, measuring 17 cottas and § 
dhurs, fell into the patti of the plaintiff, 
The secord pariy defendants subsequently 
sold ihis plot of 17 cottas and 8 dhurs to 
the defendant frst party. The plaintiff 
thereupon sued the defendant first party 
(the purchaser) for ejectment on the ground 
tbat there had been a complete abandonment 
of theentire holding by the registered tenant. 
There was a plea that the registered tenant 
had re-purchased the land and re-entered 
into possession, but that case hes been 
disbelieved, and the only point taken before 
me now in this second appeal preferred by 
the defendant second party is, that as there 
has been an abandonment of only a portion 
of the hoiding, the landlord cannot re- 
enter. 


lt is contended tbat the partition among 
the landlords cannot affect the registered 
tenants without their consent and, that 
although in respect of a partition under 
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the Estates Partition Act a tenancy may be 
split up into various separate tenancies 
without the consent of the tenant, yet such 
a result does not follow upon a Civil 
Court partition without the consent of the 
tenant. In Protab Chandra Das y. Kamala 
Kanta Shaha(1) it was held that there was 
nothing in the Estates Partition Act of 
1876 to prevent the partition of a tenancy 
into separate tenancies and on general 
principle the Court did not see any reason 
why sucha partition could not be made. 
I see no difference in the matter of the 
partition of a tenancy between a partition 
under the Estates Partition Act and a partition 
made by a Civil Court. 

So far as the landlord and tenant are 
concerned their position in the matter is the 
same in both partitions. If, therefore, the 
Civil Court assigned to the plaintiff a hold- 
ing of 17 cottas. and 8 dhurs at a certain 
rental as being his. exclusive property the 
defendant second party would, in my opinion, 
be bound by that apportionment. But in 
this case there is a further reason why the 
partition should be upheld. It has been 
found by the learned Munsif, and affirmed 
by the learned. District Judge by implication, 
that the second party defendants have 
accepted the splitting up of the whole 
tenancy by payment of rent according to. the 
Civil Court’s apportionment. That being so 
the consent of the tenant is established, 

It is not open to the tenant in second 
appeal to say that he did not consent to 
the partition of the holding. Therefore, the 
learned District Judge is right in finding 
that an entire holding was sold by the second 
party defendants and that such sale constitutes 
abandonment. 

The decree for ejectment, therefore, of the 
transferee first pariy defendant is correct, 
The appeal is dismissed with costs. 

Appeal dismissed, 


(1) 10 GC. W. N. 818. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Cryin APPrAL No. 49 or 1913. 
March 22, 1916. 
Present:—Mr Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. O. 

Babu MANOHAR LAL—Ptaintirr— 
APPELLANT 
VEFSUS 
Musammat SAKINA BEGAM, MINOR, 
UNCER THE GUARDIANSBIP OF 
Saiyid ZAKIR MEHD!, AND OTHERS— 


DEFEXDANTS—RESPONDENTS, 

Principal and agent—Agent, authority of, scope of— 

Presumption— Waiver— Construction of document— 
Mortgage-deed, interpretation of—Interest, covenant 
to pay, on default of payment of instalment. 
. Where an agent has authority toreceive money on 
behalf of his principal, it may be presumed that he 
has authority to do every lawful thing which is 
‘necessary in connection with that act, e g., accepting 
money in payment of a particular instalment or 
waiving the default made in paying an overdue instal- 
ment, [p. 443, col. 2.] 

Bank of Bengal v. Ramanatian Chetty, 82 Ind. 

Cas. 419; 20 C. W. N. 329; 30 M. L. J, 282; 8 L. W. 
BIO; 19 M. L. T. 176; (1916) 1 M. W. N. 150; 14 A. L, 
J. 217; 23 C. L J. 348; 18 Bom. L. R. 387; 9 Bur. L. 
:T. 1; 48 C. 527, referred to. 
` Where under the terms of a mortgage-deed the 
“mortgage-money was payable by certain specified instal- 
‘ments ard the mortgagee was empowered to recover 
-the entire money due to him with a certain rate of 
interest thereon if three instalments remained unpaid 
on the dates fixed therefor: 

Held, that both the time and the amount formed 
the essence of the contract, and that if the payments 
.of three instalments, consecutive or otherwise, were 
deficient in amount or were made beyond time, such 
payments would be ineffective to prevent the mort- 
gagee from enforcing the covenant, unless it was 
ie that he had waived the defaults, [p. 448, col. 
1, 


Appeal from the decree of the Subordinate 
Judge, Bahraich, dated the 7th February 
1913, 


Syed Nabi Ullah and Babu Basudeo Dul, 
for the Appellant. 

Syed Wazir Hasan and Syed Shahenshah 
Husain Rizwi, for the Respondents. 


JUDGMENT.—These are cross-appvals 
arising out of a suit brought for the recovery 
of money, due on a mortgage effected by 
Saiyid Ali in favour of the plaintiff on the 
Ist February 190i. The defendants are 
the heirs or the repre-entatives-in-interest 
of the deceased mortgagor. The mortgage- 
deed was executed in lieu of Rs. 25,000 
to pay up the purchase-money due by the 


r 
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mortgagor to the plaintif on account of 
the sale by the latter of the, village 
Bhakrauli and of his rights under a decree 
dated the 15th of June 1895; and the 
material covenants in the mortgage-deed 
were that the mortgagor shall pay the 
said sum by the instalments specified in 
the deed of mortgage, that if any instal- 
ment was not paid on the date fixed, the 
mortgagee shall have power to realize the 
same, and that if three of the instalments, 
specified therein, remained unpaid on the 
dates fixed therefor, the mortgagee shall 
have power without any regard to the 
instalments fixed to realize the entire sum 
due to him with interest thereon at the 
rate of 1 per cent. per mensem and the 
costs of the suit from the mortgagor. The 
village Bhakrauli purchased by the mort- 
gagor and another village Kharai, belong- 
ing to him from before, were hypothecated 


in the said deed as security for the 
payment of the aforesaid instalments. The 
allegation of the plaintiff was that the 


mortgagor paid Rs. 18,500 between the 
14th May 1901 and 17th July 1910, but 
none of the instalments was paid on the 
due date and that, therefore, the plaintiff 
became entitled to recover the entire amount 
due to him with interest thereon at 1 
per cent. per mensem on the Ist May 
1903. The date last mentioned is obviously 
incorrect, because if none of the instalments 
was paid on tle due date, the cause of 
action, according to the plaintiff’s account, 
must bave accrued much earlier, but if as is 
now admitted the payment of the first five 
instalments was accepted, though made 
after the due dates, by the plaintiff, the cause 
of action could not have accrued earlier 
than the lst May 1907. The defence was 
that the plaintiff had accepted the payment 
of the first ten instalments and waived 
the defaults due to the delays in paying 
the same, that he aceepted Rs. 1,500 
in part payment of the lith instalment, 
and thatthe plaintiff had no cause of action 
to sue for-the entire money. 


There is no dispute between the parties 
either as to the dates or as to the amounts 
of the payments. The question is only one 


„as to waiver and the right interpretaticn 


of the covenant entitling the plaintiff to 
call in the entire money due on the mort. 
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gage. Thelearned Subordinate Judge found 
that the plaintiff accepted the first seven 
instalments and condoned the delays in the 
payment of the same, and that there was 
no such waiver in respect of the subsequent 
instalments. He, therefore, gave a decree to 
the plaintiff for the recovery of the balance 
due on the mortgage. 

“The learned’ Counsel, who appears for the 
plaintiff, has argued that the defaults in 
the payment of the sixth and seventh 
instalments were not waived by the plaintiff, 
and that the plaintiff was consequently 
entitled to claim interest on the morlgage- 
‘money from the lst May 1906 and at all 
events from the Ist May 1907. On behalf 
of the contesting defendants it is urged 
that no right to interest has accrued to the 
plaintiff. There were other pleas taken by 
the parties in their memoranda of appeal, 
but they were expressly abandoned at the 
hearing. 


We agree with the learned Subordinate 
Judge that the payments of the sixth and 
seventh instalments were accepted by the 
plaintiff, and that the delays in the payment 
thereof were condoned by him. It is conceded 
on his behalf that the delays in the payment 
of the first five instalments were waived 
by him when he granted a registered receipt 
to Saiyid Ali in satisfaction thereof on the 
7th November 1904 (Exhibit al). The 
sixth instalment was for Ks, 2,000 and was 
payable in April 1905. The plaintiff admit- 
tedly received that sum from defendant 
No. 3 on the 18th July 1905 and gavea 
receipt signed by him in evidence thereof 
at Fyzabad. The seventh instalment was 
payable in April 1906, and it is not disputed 
that defendant No. 3 paid that sum to 
Mangli Prasad, the general agent of the 
plaintiff, on the 7th June 1906. On that 
date Mangli Prasad took back the receipt 
for Tis. 2,000 granted by the plaintiff to 
defendant No. 3 on the 18th July 1905, 
and executed a consolidated registered receipt 
for Rs. 4,600, acknowledging the receipt of 
the sixth and seventh instalments on the 
dates specified therein, and delivered the 
same to defendant No. 3 (Exhibit A2). 
The plaintiff alleges that bis agent Mangli 


Presad had authority to give a receipt for: 


the money received but he had no authority 
to accept’ the money in payment of a” par- 
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ticular instalment or to waive the default 
but he admits having received the sum of 
Rs. 2,000 paid by defendant No. 3 from 
Mangli Prasad and has not produced the 
receiptfor Rs. 2,000 granted by himon the 
18th July 1905, which, according to the 
registration endorsement on the cousolidated 
receipt (Exhibit A2), was returned to 
Mangli Prasad. It was summoned from 
him, The non-production of the receipt 
raises a presumption against the plaintiff, 
and there are’ sufficent circumstances to 
indicate that the plaintiff knew that a 
consolidated receipt for Rs. 4,000 had been 
granted and that nothing more than the 
amount of the overdue instalment was 
then intended to be claimed. The plaintiff 
acknowledges that he was told by Mangli 
Prasad that defendant No. 3 had got the 
receipt for the money paid by him regis- 
tered; and in a post card, sent by Mangli 
Prasad to defendant No. 3 on the 6th 
August 1906 (Exhibit A 29), there is a 
significant statement by Mangli Prasad to 
the effect that his master was not 
willing to allow the costs of the registra- 
tion of the receipt to be deducted and had 
directed him to recover the same from 
him, The power-of-attorney executed by the 
plaintiff in favour of Mangli Prasad has 
not been produced, but from the admitted 
fact that Mangli Prasad had authority 10 
receive the money, it might be presumed 
that he had authority to do every lawful 
thing which was necessary in connection 
with that act. On previous occasions, 
moneys had been realized from time to time 
on account of overdue instalments, and every 


such payment owas accepted in full 
satisfaction of the instalment on account 
of which it was made. In Bank of 


Bengal v. Ramanathan Ohetty (1), where an 
agent of a firm carrying ona general money- 
lending business, whohad express authority 
“to borrow money from any Baukor Banks, firm 
or firms, person or persons, either with or with- 
out pledge of securities for moneys advanced 
to various persons,” guaranteed a loan made 
io a constituent of the firm by a third 
party, it was held by their Lordships of 


(1) 32 Ind. Cas, 419; 20 C. W. N. 329; 830 M. L. J. 
239, 3 L. W. 2.0: 19 M. L. T. 176; (1916) 1 M. W. N. 
150; 14 A. L. J. 217; 23 C. L. J. 848; 18 Bom. L. R. 
887; 9 Bur. L, T. 1, 430, 527. 


Att 
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the Privy Council that the authority to 
borrow implied an authority to pledge the 
credit of the frm. for the purpose of obtain- 
ing or securing advances from others to its 
constitaents. Weare satisfied in this case, 
both from the circumstances and the previous 
course of dealings, that the agent did not 
exceed his authority in accepting the pay- 
ment of the instalment on behalf of his 
master and that the 
what his agent had done when he received 
the money and objected only tothe defrayal of 
the cost of registration by him. 

We also agree with the construction put 
by the learned Subordinate Judge on the 
covenant contained in the mortgsge-deed 
entitling the plaintiff to recover the morey 
due on the mortgage with interest thereon at 
Į percent. per mensem, if three instalmenis 
remained. unpaid on the dates specified 
therefor. Both the time and the amount 
formed the essence of the contract, and.if the 
payments of three instalments, consecutive 
or otherwise, were deficient in amount 
or were made keyond time, sech 
payments would be ineffective to prevent 
the plaintiff from enforcing the covenant, 
unless there was evidence to show that 
the defaults were waived. There is no 
such evidence in this casein regard to the 
instalments which fell due after April 1907. 
The contesting defendants sent thereafter 
Rs. 4,000 on the Sth May 1903, Rs. 2,000 on 
the 14th June 1910" and Rs. 1,500 on the 
17th Jely 1910, all in currency. notes, by 
registered post, to the plaintiff, but the 
plaintiff, while receiving the money, did not 
accept those payments towards any particular 
instalment, 

The appeal and the cross-appeal, therefore, 
fail and are dismissed with costs, 


Appeal dismissed, 


plaintiff acquiesced in. 


MADRAS HIGH COURT. 
Letrers Patent Appears Nos, 329 anp 330 
or 1914. Š 
August 7, 1916. 

Present: —Mr, Abdur Rahim, Officiating Chief 
Justice, Mr, Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 
THEVARAYA REDDY AND OTHERS— 
Derenpants Nos. 1 ro 6— APPELLANTS in L. P. 
A. No, 329 anp Responpents IN L.P.A. No. 330 
VETSUS 

VENKATACHALA PANDITHAN 

AND OTHERS—PLAINTIFF AND DREFENDANTS Nos, 
7709 & 11 AND PLAINTIFP’S ASSIGNEB— 
Responpents in L. P. A. No. 829 AND 


APPELLANTS in L. P; A. No. 330. 
Transfer of Property Act (IV of 1832), ss. 83, 84— 
Deposit of mortgage amount in Court—Withdraral, 
while litigation pending as to rightful heirs ofideceasad: 
mortgagee, effect of—Interest, cessation of, on deposit 
after suit—Civil Procedure Code (Act V of 1908), 0. 
XXIT, r. 3—Dėposit and tender, distinction between, 


A deposit made in Court under section 83 of the 
Transfer of Property Act, to be effective, must re- 
main in Court until the mortgagee or his successor. 
in-interest has been enabled oris ina position to 
draw it. [p. 445, col. 2; p. 446, col. 2; p. 447, col. L] 

Where the mortgagee is dead, and.tho mortgagor,. 
not being, sure of the person entitled to the mort- 
gage money, deposits ic in Court but withdraws it 
before the rightful heirs are ascertained, he cannot 
be said to have done all that he could'do to enable 
them to receive the money, and is,, therefore, not 
entitled to cessation of interest. ip. 445, col. 2; p. 
446, col. 2; p. 447, cols. 1 & 2.] 

Krishnaswami chettyar v Thippa Ramaswami Chet- 
tyar, 8 Ind Cas. 763; 35 M. 44; 9-M. D.T. 181; (1911) 
1 M. W. N. 89, referred.to, 

Where the amount is paid after the institution of.a 
suit by the mortgagee, the amount deposited should 
be deducted from the principal and interest allowed’ 
only for the balance. [p. 445, col) 2; p. 446, cols, 1 
& 2; p. 447, col. 2.) 

Per Seshagiri Aiyar, J.—There is no.analogy~ be- 
tween tender and deposit. When.a debtor tenders 
money, he must do it only to the- person: legally 
entitled: thereto. He takes. the risk of deciding for. 
himself. whether. the offer he- is making.is. to: the 
proper person. In the case of a tender the person. 
to whom it is made can haye no.claim for interest 
and no grievance ifitis refused: A deposit; on-the 
other. hand; is ordinarily made- when the. debtor is. 
in doubt as.to who, is. the rightful- claimant,, and. 
leaves it to the Cours to.handthe money over: to. 
the true owner. Consequently the money must be 
in deposit to be drawn.ont'as soon as the legal rights: 
of the parties: are determined: The term ‘deposit’’ 
implies that the money is in the hands-of the Court. 
until it is paid.to the creditor. [p. 446, col. 1.], 

Per Phillips, J. - Obiter —When notice of the deposit 
is sent to the mortgagee through Court, and he 
refuses. to.ucceptit, it. amounts'to'a tender through 
Court and. interest ceases to run just as-in the case 
When a mortgagee refyses a tender out of Court, 
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There fs no provision in the Transfer of Property 
Act, whereby interest is again to run if the doposit 
is withdrawn after the mortgagee has refused to 
receive it. The cessation of interest is the penalty 
imposed upon the mortgagee for refusal to accept 
the money when offered, and this penalty is not 
remitted because he changes bis mind when it is 
too late. [p. 447, col. 1.] 

The ‘principle of the decision in Krishnaswami 
Chettyar v. Thippa Ramaswami Chetiyar, 8 Ind. Cas. 
763, 35 M. 44; 9 M. L. T. 181; (1911) L M. W. N.39, 
disapproved. h 

Appeals, under - clause 15 of the 
Letters Patent, against the judgments of 
Mr Justice Ayling and Mr. | Justice 
Tyabji, ‘respectively, reported as 25 Ind. 
Cas. -96, in Second Appeal No. 881 
of 1912, and the memcrandum of 
cross-objections therein, preferred to the 
High Court against the decree of the 
Court of the Temporary Subordinate Judge, 
Trichinopoly, in Appeal Suit No. 108 of 
1912, on the file of the District Court 
of Trichinopoly, transferred to the file of 
the Court of the Temporary Subordinate 
Judge, Trichinopoly (Original Suit No. 
414 of 1910, on the file of the Court of 
the District Munsif of Kulitalai). 


Mr. K. R. Rangasamt Adyangar for Mr. 
0. V. Ananthakrishna Atyar, for the Appel- 
lants. 

. Mr. T. ¥. Venkatarama Sastriar, for the 
Respondents. 


JUDGMENT. 
j In AppeaL No. 329 or 1914. 


ABDUR Ranim, Orre. C. J.—The only ques- 
tion in this appeal is whether the appel- 
lants, having deposited the money due from 
them on the mortgage under section &3 
of the Transfer of Property Act, can 
claim exemption from interest under section 
84 although they withdrew the amount 
afterwards. The money was left in Court 
for a year or more but the title of the 
respondents as legal representatives of the 
mortgagee was then in dispute, The suit 
which settled their right was not decided 
„until after the appellants had withdrawn 
the money. Section 84 says: “When the 
mortgagor or such other person as aforesaid 
has tendered or deposited in Court under 
section 83 the amount remaining due on 
the mortgage, interest on the principal 
proney shall cease from the date of the 


tender, or as soon as the mortgagor or 
such other person as aforesaid has done 
all that has to be done by him to enable 
the mortgagee to take such amount out 
of Court, as the case may be”. The 
Legislature has drawn a distinction between 
the case of a tender and a deposit as to 
the date from which interest shall cease 
to run. And this apparently for good 
reasons—a tender in order to be valid must 
be made to the person entitled to receive 


the money. But when only a deposit is 
made the mortgagor must do something 
more. He must do all that has to be 


done in order to enable the person entitled 
to the money to receive it. Where the 
mortgagee, as in this case, is dead ard 
the mortgagor, not being sore as to who 
are the persons entitled to succession and 
thus unable to make a valid tender, deposits 
the money in Court, „but withdraws it 
before the rightful heirs are ascertained, 
he cannot be said to have done all that 
he could do to enable tham to receive 
the money. In such cases the mortgagor 
cannot claim the benefit of section £4, 
for the money having been withdrawn 
before the persons entitled to it had es- 
tablished their right, it must be taken that 
so far as they are concerned the deposit 
had never been made. The deposit in 
order to be effective under section 84 must 
remain in Court until the mortgagee or 
his sueccessor-in-interest has been enabled 
or is in a position to draw it. This is 
the interpretation put upon section 84 in 
Krishnaswamt Ohettyar v. Thippa Ramaswam? 
Chettyar (1), which has been followed by 
Ayling, J. I may mention that we are not 
concerned here with the question whether 
that case was rightly decided upon its 
facta, for it is possible that the mortgagor 
there, had in addition to the deposit, also 
made a valid tender. 


It appers, however, that after the suit 
was instituted the mortgagor again deposited 
the amount in Court. In calculating the 
interest from that date the amount 
deposited should have been deducted from 
the principal, and interest allowed only 


(1) 8 Ind. Cas. 763; 35 M. t} 9 M. L. T, 183; 
(1911) 1 M. W. N. 89. 
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on the balance. To that extent, the decree 
will be varied; otherwise the appeals will 
be dismissed but in the circumstances of 
the case without costs. The respondent 
will be entitled to interest at 6 per cent. 
on the amount decreed from the date of 
the decree of this Court. Time for payment 
will be six months, 


In Appeat No. 330 or 1915. 
This appeal is dismissed. 


Sesaactrt Aiyar, J.—I entirely agree with 
the learned Officiating Chief Justice. The 
main argument of Mr, Rangaswami Aiyangar 
was that as no money is left outstanding 
in the case of a tender, the Legislature 
did not intend that in a deposit the 
money should be continuously in Court 
till drawn out. There is no analogy bet- 
ween the two. When a debtor tenders 
money, he must do it only to the person 
legally entitled thereto. He takes the risk 
of deciding for himself whether the offer 
he is making is to the proper person. 
In the case of the person to whom the 
tender is made, the latter can have no 
claim for interest and can have no grievance 
if it is refused, as he had the option and 
right of claiming payment at once and 
has nct availed himself of them. On the 
other hand, a deposit is ordinarily made 
when the debtor is in doubt, as to who 
is the rightful claimant. He wants to 
absolve himself from future liability by 
leaving it to the Court to hand the money 
over to the true owner. Nobody may be 
in a position to apply for payment 
immediately as in the case of a tender. 
Consequently the money must be in deposit 
to be drawn out as soon as the legal 
rights of the parties are determined. I 
am also of opinion that the term ‘deposit’ 
implies that the money isin the hands of 
the Court until it is paid to the creditor. 
It may not infrequently happen that 
between the deposit originally made and 
the time when the true owner is ascertained 
the debtor has become insolvent or incapable 
of meeting his obligations. This would be 
a good reason for expecting that the money 
must be in Court Further, if the debtor 
wants to escape liability for payment of 
interest, 1 do not see why he should not 
allow the money to be in Court. The fact 


withdrawal. 


that ina tender, there may be advant&geoug 
circumstances is no ground for departing 
from the obvious intent of the Legislature 
in the case of deposits, 

Stress was laid on the clause “has done 
all that has to be done by him to enable 
the mortgagee to take such amount out 
of Court”, Tf the money is not in Court’s 
deposit, I do not think it can be said 
that the requirements of this clause are 
satisfied by an original deposit and its 
If the money is not in Court, 
as soon as the rights of the parties have 
been pronounced upon, an application will 
have to be made for depositing the money 
again in Court. A further application to 
draw it out will have to follow. It seems 
to me that the debtor will not be doing 
all he can if he has withdrawn the money. ` 

I am of opinion that Krishnaswame 
Chettyar v, Thippa Ramasawmi Chettyar (1) 
was rightly decided. Whether on the facts the 
judgment might have been different is not 
what we have to consider. I consider that 
the principles enunciated ave sound. 


It was sought to be argued that every 
deposit implies an antecedent tender and 
as in the present case, notice of deposit was 
given to all the possible claimants, the 
deposit must be regarded ag a legal tender. 
Itis clear that the right to the money 
was disputed and, therefore, none of the credi- 
tors was in a position to claim the money, 
and thatis the essence of tender. I see no 
force in this contention. 

I agree that under Order XXIV, rule 3, 
of the Code of Civil Procedure, interest 
was not allowable upon the sum paid into 
Court after the institution of the suit. I 
agree with the order as to costs. 


Puurs, J.—I agree with Ayling, J., that 
this appeal should be dismissed, but unlike 
him I am not prepared to agree with the 
ruling in Krishnaswame Chetiyar v. Thippa 
Ramasuimé Chettyar(1),for in that case a mort- 
gagor deposited money in Court and sent. 
notice to the mortgagee, who refused to accept ` 
the amount, This in effect amounted toa 
tender through Court and section 84 of the 
Transfer of Property Act lays down very 
clearly that when the tender has been made, 
interest ceases to run, It also ceases to 
run when the mortgage money has been 
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deposited in Court and the mortgagor has 
done all that has to be done by him to 
enable the mortgagee to take such amount 
out of Court. When, therefore, the mort- 
gagee has been in a position to draw the 
money from Court and has refused to do 
so, Interest ceases to run just as in the 
case when the mortgagee refuses a tender 
cut of Court. So far as [ can seo, there 
ig no provision in the Act whereby interest 
ig again to run if the deposit is withdrawn 
_ after the mortgagee has refused to receive 
it. The cessation of interest is the penal- 
ty imposed upon the mortgagee for re- 
fusal to accept the money when offered, and 
this penalty is not remitted because he 
changes his mind when it is too late. With 
all respect, therefore, I venture to differ from 
the reasoning of the jadgment in Krishnaswanit 
Ohettyar v. Thippa Ramasawmt Chettyar (1). 


In this case, however, the circumstances 
are different. One of the mortgagees died 
and there was a dispute as to who were 
his legal representatives. If, therefore, the 
mortgagors had made a tender to oue of the 
two sets of claimants they ran the risk of 
tendering to the wrong person, in which 
case the tender would not be valid. To 
avoid this difficulty, or for some other rea- 
son, the mortgagors deposited the amount 
in Court, but it was not drawn because of 
the dispute as to the rights of the respec- 
tive claimants. Until that dispute was settl- 
ed the mortgagees could not draw the 
money out of Court, for the Court was 
not in @ position to know who were the 
rightful mortgagees. It is, however, con- 
tended that this dispute did not affect the 
mortgagors as they had done all that they 
had to do to enable the mortgagees to 
draw the money. No doubt they had taken 
all the active steps necessary, but because 
they withdrew the deposit before the dis- 
pute was settled, the mortgagees were un- 
able to draw the amount prior to the settle- 
ment of the dispute; the mortgagees could 
not draw the money because of the dis- 
pute, and after settlement they could not 
draw it because the money was not there. 
If the mortgagors had left the money in 
Court until the dispute was settled, they 
would have done all they had to do when 
the deposit was made and notice issued to 
the mortgagees; but as they failed to leave 
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the deposit in Court sufficiently long to en` 
able the mortgagees to draw the amount 
they failed to do all that they had to do, and 
consequently interest did not cease to run, 

A further objection is taken that interest 
has been allowed on the amount deposited 
after this suit was filed. This is clearly 
wrong as under Order XXIV, rule 3, of the 
Code of Civil Procedure interest on the 
amoant deposited ceases as soon as plaintiff 
receives notice of the deposit. I, therefore, 
agree in the order proposed, 

Decree varied. 
Vv. RP. 


PUNJAB CHIEF COURT. 
Seconp Oivin Arrea No. 82 or 1914, 
July 5, 1916. 


Present: -Sir Donald Johnstone, Kr., Chief 


Judge. 
SHAM SINGH AND OTHERS— PLAINTIFFS 
—— APP4LLANTS 
versus 
GAMAN, minor, tHrooce WAZIRA AND 


OTHERS— DEFENDANTS-— RESPONDENTS. 

Ciril Procedure Code (det V of 1908), s. 1l-- 
Res judicata—‘‘Allegus contraris non-andiendus,” 
applicability of—Widow, alienations by ~Reversiouers, 
suit by—Suit, subsequent, by reversioners to redeem 
mortgage by widow, whether barred Cause of action. 

A claim for possession by way of denunciation of 
alienations made by a previous holder of land is 
based on a different cause of action from a claim for 
redemption. [p. 448, col. 1.) 

Therefore, a suit for redemption ofa mortgage 
by the representatives of the mortgagor is not 
barred, either by the rule of res judicata or by the 
maxim “Allegus contraris non audiendus”, simply be- 
cause the plaintiffs in a previous suit, as reversioncry 
of the mortgagor, denounced alienations made by 
the latter. [p. 448, col. 1.3 

Pala Mal v. Maya, 146 P. R. 1890; Kanhya Lal v. 
Charati Lal, 4 P. R. 1899 and Badar Din v. Bura Mal, 
4 P. R. 1903, distinguished. 


Second appeal from the decree of the 
Divisional Judge, Amritsar, dated the 12th 
of November 1913, reversing that of the 
Munsif, 1st class, Amritsar, dated the 10th 
December 1912, decreeing the claim. 

Mr. Nand Lal, for the Appellants. 

Rai Bahadur Pandit Sheo Narain, for 
the Responderts. 

JUDGMENT.—(1) The past history of 
the case has been sufficiently stated in the 
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judgment of the lower Courts. The Chief 
-Court judgment in revision referred toin 
Mr, Waring’s judgment was passed in 
Kala v. Musammat Lachhmi (1). That Divi- 
sional Judge having now dismissed the 
plaintiffs’ suit with costs throughout, the 
disappointed party bas appealed and I have 
heard the arguments. The learned Divi- 
sional Judge decided the case on the basis 
of the principle of “allegus contraris non 
audiendus.” Mr. Nand Lal on behalf of 
the plaintiffs contests the applicability of 
this principle, and Mr. Sheo Narain, who 
appears for the respondents, is obliged to 
admit the strength of the. adverse conten- 
tion. It seems to me quite clear that the 
plaintiffs are not barred because they in 
the first instance sued as reversioners and 
denounced alienations made by the widow, 
Musammat Nandi, and now sue on the 
ground that as representatives of the mort- 
gagor they are entitled to redeem. As Mr. 
Sheo Narain does not join issue on this 
point, it is not necessary to discuss ib 
seriously, 

(2) But Mr. Sheo Narain proceeds to 
deal with the other question decided by 
the lower Appellate Court, viz, whether 
the rule of res judicata bars the present suit. 
Mr. Waring decided that it did not, but 
Mr. Sheo Narain argues that it does. I 
have carefully considered the previous 
litigation in this case, and, in my opinion, 
it is quite clear that section 11, Civil 
Procedure Code, has no application what- 
ever. A claim for possession by way of 
denunciation of alienations made by the 
previous holder of the land is necessarily 
based on a different cause of action from 
a claim for redemption. This seems to me 
obvious, and, therefore, it is hardly necessary 
to discuss at length Mr. Sheo Narain’s 
argument based on Explanation IV of section 
11. I may, however, remark that the three 
rulings upon which the learned gentleman 
relies in connection with this point, vzz., 
Pala Mal v. Maya (2), Kanhya Lal v. Charati 
Lal (8) and Badar Din v. Bura Mal (4), 


do not really support bis contention. In 


(1) 12 Ind. Cas. 576; 167 P. W. R, 1911; 1 P.L R. 
1912. 

(2) 146 P. R. 1890. 

(3) 4 P. R. 1899. - 

(4) 4 P. R, 1903. 
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the first of these cases it was he?d that 
a plaintiff could mot be allowed to sue for 
land as heir by custom and then, upon the 
dismissal of that suit, file another snit claim- 
ing as heir by Hindu Law. It is obvious 
that there the cause of action was the 
same in both the cases, viz., title by inherit- 
ance. In Kaniya Lal v. Charati Lal (3 again 
the claim was not made on the score of in- 
heritance. The difference in the two suits 
was that whereas inthe frst K. L. claimed 
to bə heir as the son of the adopted son 
of the previous holder of the property, in 
the second suit K. L. was put forward as 
being one of the heirs by collateral rela- 
tionship, It was properly held there under 
the old Civil Procedure Code that Explana- 
tion II, section 13, of that Code barred the 
second suit, inasmuch as the plaintif in 
the first case could have stated, and should 
have stated, both the above alleged re- 
lationships. Lastly in Badar Din v. Bura Mal 
(4) it appears that the defendant in the 
first suit said he was a mortgagee and 
objected to the attachment of certain pro- 
perty, but subsequently withdrew his mort- 
gage-deed and put forward a deed of sale; 
and in execution proceedings the objection 
founded on the deed of sale was found to 
be sound and the property was released 
from attachment. The decree-holder, how- 
ever, brought a snit for declaration and 
was successful and proceeded to execute his 
decree. The previous defendant aforesaid 
baving died, his son then objected to the 
attachment and put forward the aforesaid 
mortgage-deed, and it was held by the 
Chief Court that the defence could not be 
raised. The distinction between that case 
and the present one is clear. 


(3) The lower Appellate Court has not 
decided any other point in the case, and 
I find in the grounds of appeal to that 
Court, e.g, grounds Nos. 2, 3 and so forth, 
that there are other questions requiring de- 
cision. According to the usual practice it 
is more convanient that those questions 
should be decided by the lower Appellate 
Court, which has disposed of this appeal in 
a summary manner upon a preliminary 
point. 1, therefore, accept this appeal, set 
aside the judgment and decree of the lower 
Appellate Court and under Order XLI, 
role 23, Civil Procedure Code, remand the 
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ease for decision on the grounds of appeal 
which have not been disposed of. Stamp 
on appeal may be refunded and other costs 
may be costs in the case. 

Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Secono Civin Appeat No. 164 or 1915. 
January 24, 1916. 
Present:—Mr. Stuart, A. J.C. 

Pandit CHANDI DAYAL—Devenpant No. 2 
—APPELLANT 
VEVSUS 
GANESH PRASAD —PLLINTIFEF, AND ANOTHER 


—Derenpanr No, 1—Responpents. 

Mortgage, suit on, against mortgagor and co-mort- 
gagee—Mortgage-money paid to co-mortgagee who had 
authority to- receive it—Decree, whether can be passed 
against co-mdrtgagee 

Where in a suit by a co-mortgageo against the 
mortgagor and the other co-mortgagee, a pro forma 
defendant, it was found that the mortgagor had paid 
up the full amount due on the mortgage to the pro 
forma defendant, who was entitled to receive the 
money on behalf of both the co-mortgagees, and the 
Court passed a simple money-deoree in favour of the 
plaintiff against the proforma defendant: 

Held, thut the suit must be dismissed and that 
the decree could not stand. 


| Appealfrom the decree of the District 
Judge, Hardoi, dated the 2nd February 19:5, 
confirming the order of the Munsif, Shaha- 
bad, dated the 10th December 1914. 


Pandit Makhan Lal Misra, for the Appel- 
lant. 
Babu Hargobind Das, for Respondent No. 1. 


JUDGMENT,— Ganesh Prasad and Chandi 
Dayal are brothers. Khargu executed on 
4th Januiry 1910 a deed of mortgage in 
favour of Ganesh Prasad and Chandi Dayal. 
On 23rd July 1914 Ganesh Prasad alone sued 
Khargu and asked fora deeree not against 
Khargu personally but against the mortgaged 
property on the foot of this mortgage, to be 
passed in favour of himself and Chandi Dayal 
whom he joined as a defendant.. He joined 
Chandi Dayal as a defendant, because he 
asserted that Chandi Dayal refused to join as 
plaintiff. The case thus stood, and the only 
relief asked for was a relief against the mort- 
gaged property in fayour of Ganesh Prasad 
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and Chandi Dayal. Khargu pleaded that he 
had paid the amount due on the mortgaga to 
Chandi Dayal. Chandi Dayal admitted that he 
had received the amount due on the mortgage. 
The learned Munsif found that Chandi 
Dayal had received the amount from Khargu 
and that he was entitled to give a satisfactory 
acquittance of the amount due as he was 
general agent of Ganesh Prasad. On this 
finding the suit clearly ought to have been 
dismissed. The suit was on the foot of 
a mortgage. It was found that the mort- 
gagor had paid up the full amount due on 
the mortgage to one of the mortgagees, who 
on the Munsif’s finding was entitled to 
receive the money on behalf of both. 
The Munsif, however, arrived at the 
extraordinary decision that, although the 
amount had been paid up under the 
mortgage, it was his duty to pass a simple 
money-decree in favour of the  plalntiff- 
mortgagee against the co-defendant-mort- 
gagee. This he had never beer asked to 
do in the plaint No Court-fee had been paid 
to cover such relief and su h a relief could 
not have been possibly added on the averments 
in the plaint, as Chandi Dayal was a defend- 
ant pro forma and the plaintiff had actually 
asked that a decree should be passed in 
favour of Chandi Dayal. The learned 
Munsif, however, proceeded to pass a Cecree 
against him. The learned District Judge 
has upheld the decision of the learned 
Munsif for reasons which I find difficult 
to follow. it is sufficient to say that the 
action of the Munsif is atsolutely insupport- 
able and that the decree against Chandi Dayal 
must be set aside. 

1, therefore, allow the appeal and direct 
that the decree against Chandi Dayal be 
set aside. The suit against the mortgaged 
property has already been dismissed and 
as the plaintiff did not appeal against this 
dismissal to the District Judge its dismissal 
is final. The respondent Gauesh Prasad will 
pay his own costs and those of Chandi Dayal 
in all three Courts. 


Appeal allowed, 
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PATNA HIGH COURT, 
First Civiu Appsat No. 401 or 1913. 
; May 11, 1916, 
Present: —Mr. Justice Atkinson and 
Mr. Justice Kingsford. 
NAWAGARH COAL Co., Lrv.—Prawtires 


— APPELLANTS 


versus 
BEHARI LAL TRIGUNAIT AND OTAERS— 


DEFENDANTS — RESPONDENTS. 

Minerals and mines, right to—Grant-Severance of 
tenement—Ownership of sab-soil, vesting of, in grantor 
—Presumption—Sanad or deed of grant, loss of —Evi- 
dence of grantee’s user of  suiface—Lost grant, 
presumption on basis of—Entry, grantor's right of, 
to work mines—Wrongful user of right, remedy for 
—Injunction—Moghuli,’ meaning of. 

In the absence’ of an express grant of the sub- 
soil; permanent tenure-holders, even if their estate 
be “hereditary, do not enjoy the mineral rights and 
the same are not vested in them. [p. 454, col. 1.] 

Where, prior to the date of n grant of jand, 
both the ownership and the right of property in the 
surface as well asthe sub-soil were vested in the 
grantor as one entire tenement, the presumption 
is that, at the time of the grant, there was a 
severance of the surface rights from the property 
in the sub-soil. The surface rights with their inci- 
dents became vested in the grantee andthe mines and 
minerals in the grantor as owner of the sub-soil as 
if there had been a reservation of them in his 
favour. The grantor’s rights are the same as those 
of a fee simple freehold owner of land in England 
who makes a grant with an express reservation of 
the mines to himself together with the incidents 
that follow therefrom. [p. 454, col, 1,7} 

Hari Narayan Singh Deo v. Sriram Chakravarti, 
6 Ind. Cas. 785; 37 C. 723; 14C. W. N. 746 iP. O.); 11 
O. L. J. 653; 7 A. L. J. 633: 8 M.L.J.51; 12 Bom. L. 
R. 495; 20 M. L. J. 569; 37 I. A. 136; (1910) M. W. N. 
809; Durga Prashad Singh v. Brojo Nath Bose, 15 Ind. 
Cas. 219; 89 C. 6986; 16 C. W. N. 482; (P. ©.); (1912) 
M. W. N. 425; 11 M. L. T. 337;9 A L. J. 4€2; 150. L. 
J. 461; 14 Bom, L. R. 445; 23 M. L. J. 26; 39T. A, 133; 
Kunja Behari Seal v, Raja Durga Prasad Singh, 
25 Ind. Cas. 819; 42 C. 346; 200. L.J. 804190. W, 
N. 208, referred to. 

By reason of the said presumption and of th 
severance of. the tenement and the reservation 
that must be deemed to arize in favour of the 
grantor, the latter has the right by implication to 
enter on the land’ for all reasonable and necessary 
purposes to enable him to work the mines and 
exercise his mineral rights. [p. 454, cols, 1 & 2.} 

The principles of the law governing free holds and 
not copyholds should be applied to the case. It 
is only under the copyhold law where there is no 
reservation or custom proved that a deadlock 
occurs and neither landowner nor tenant can work 
the mines. Under the law applicable to free hold 
land, there can be no deadlock, for if the mines be 
excepted, the grantor has an implied right to work 
them ‘as incidental to such exception; if there be 
no exception, then that right is with the ntee 
asthe owner of the surface and sub-soil. (p. 454, 
oo]. 2; p. 455, col. 1) 
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Eardley v. Granville, (1876) 3 Ch. D. 826; 451. J. 
Ch. 669; 34 L. T. 609; 24 W. R. 528, disapproyed. 

Batten Pool v. Kennedy, (1907) 1 Ch. D. 266; 76 L. 
J. Ch, 162; Ramsay v. Blair, (1876; 1 App. Cas. 70!, 
referred to. ; 

If, in working the minesand extracting the minerals, 
the grantor or his assignees cause damage to the 
owners of the surface, there is ample power in the 
Courtto injunct them and pretent them from so doing. 
[p. 456, col. 2.] 

The presumption of a grant in favour of a person 
in the nature of a lost grant, which means pre- 
suming a lawful origin to support long and con- 
tinuous user and enjoyment of the property, can be 
made only on the basis of the actual user exercised 
and enjoyed by such person. [p. 452, col. 1.] 

Where the original sanad or grant is lost or not 
produced, and the evidence establishes only user by 
the grantee as permanent tenure-holder of the surface 
rights of a mouza by cultivation of land, building 


` of houses or excavation of" tanks, no presumption 


can be made in his favour of a lost grant to exer- 
cise mineral rights in the mouza. [p. 452, col. 2.j 
B 

The term ‘moghuli’ appearing in a rent receipt 
isa word of doubtful meaning and at best imports 
no more than that the rent assessed represented a 
Papan don of the Government revenue. [p. 452, 
col. 2. f 


First appeal from a decision of the 
Additional Subordinate Judge, Manbhum, 
dated the 4th June 1913. 


Sir S. P. Sinha (with him Messrs. N. N. 
Sarcar, P. R. Das, B, Bosu, Manmatàa Nath 
Mukerji, Kunj Beharj Sen, Durga Charan 
Banerji, Uma Ohandra Lala and Panna Lal 
Ohatterji), for the Appellan s. 


Mr. Pugh (with him Messrs. A. Sen, Lalit 
Mohan Ghose, Sisir Kumar Mitra and Lalit 
Krishna Mittra), for the Respondents. 


JUDGMENT.—This is an action in which 
the Nawagarh Coal Company, Limited, as 
plaintiffs, claim a declaration of their title 
in the underground mines and mineral 
rights in Mouza Kumarjuri, which rights, 
they allege, became vested in them under 
a lease dated the 2nd of October 1899. 
This lease was granted to plaintiffs by 
the Deputy Commissioner of Manbhum as 
Manager on behalf of the Raja of Katras, 


‘and it purports to demise to the plaintiffs 


all the mines and the mineral rights in 
the sub-soil of 22 mouzas which are set 
forth in. the lease itself, subject to the 
restrictions and conditions therein contained, 
The second part of the plaintiffs’ claim 
is conversant with a claim for-a declaration 
that they should be entitled to enter upon 
the mouza of Kumarjuri and prospect for 
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and work all such mines and minerals as 
may beefound there; and that the defend- 
ants may be restrained by injunction from 
hindering or preventing them from exercising 
the legal rights which they claim to 
possess relative thereto. The Raja of 
Katras is the zemindar or proprietor of 
Parganna Katras and that fact is not 
disputed. At the time when this lease 
was granted in 1899, his property was 
being administered under the Encumbered 
Estates Act and the lease was granted by 
the Deputy Commissioner of Manbhum 
under the Act as the Manager on behalf 
of the Raja. It was the duty of the 
Deputy Commissioner to manage the estate 
until such time as the Raja himself was 
released from his disqualification and became 
entitled to enjoy the rents and profits of 
his property; and it appears that immediately 
after the estate had been discharged from 
the operation of the Hnoumbered Estates 
Act, the Raja himself approved of and 
confirmed the lease of the 2nd of October 
1899 granted by the Manager in favour 
of the plaintiffs, ‘ 

We have stated shortly what ihe plaint- 
iffs’ case is, and we sball now set forth 
similarly the various defences put forward. 
The defendants’ first claim is that they 
were granted by one of the Raja’s 
predecessors-in-title, by a document dated 
the ĉ2lst of March 1830, a moghuli 
brahmottar grant of the Mouza Kumarjuri; 
and that by that grant they | became 
permanent tenure-holders; and that all 
rights in the surfase and in the sub-soil 
of this village were vested in them under 
and by virtue of that grant; and that they 
had for all purposes in this mouzi a 
permanent and hereditary interest, subject 
to the payment of a small moghuld-rent of 
Rs. 17 per annum; that by that grant 
they were entitled to exercise all the 
mineral rights in the subsoil and that 
they were in fact the owners of the 
mines. They also claim to be owners of 
Mouza Chaitudih, but as to this mouza we 
tan find no. document of title. They claim 
that they. have been in possession of 
Chaitudih in -the same way and under the 
same tenure as Kumarjuri. This will be 
apparent in the first place from the state- 
went in, Exhibit : R, the paita of 1891 
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made by the Trigunaits in favour of 
Doctor Saise, at line 5, page 691 of the 
paper-book, and in the second place, from 
the deposition of Behari Trigunait at line 
12, page 763. However, the significant 
thing is, that with regard to Chaitudih 
they do not claim the mineral rights; and 
for fifteen or sixteen years the plaintiffs 
in this suit have been, as admitted by 
Behari at line 10, page 768, of his 
evidence, in possession of that village by 
working coal there without let or hindrance 
from the defendants. 

The sanad of 1830 upon which the 
defendants base their claim is not forthcom- 
ing. It appears from the judgment of the 
year 1890 by the Road Cess Deputy 
Collector, Exhibit 6, at page 40, that the 
document was produced before him and 
that he disbelieved its genuineness. His 
judgment was upheld by two Appellate 
Courts. The Trigunait witnesses affirm 
that this sanad was made over to the agents 
of the Hast India Coal Co. in 1899. 
According to one witness, it was made 
over to Messrs. Smith and Turnbull; 
according to the other, it was made over 
to Kapileswar and Makhan. None of these 
four persons have been called to corroborate 
that evidence, and if it were true, the 
Assistant Manager of the East India 
Coal Co., who was a witness for the 
defendants, would, undoubtedly, have been 
in a position to produce the document, 
What he did produce was the copy, Exhibit 
L, and it is clear from his deposition at 
page 749 that it was this copy, and not 
the original sanad, which was made over 
to his Company by the defendants. This 
copy was made in the year 1891. 

The conclusion from these facts is, that 
the original docament was suppressed by 
the defendants. In any case there being 
no evidence of its loss, the. Subordinate 
Judge rightly refused to admit the copy 
as evidence, or to allow secondary evidence 
of its contents to be given. 

Now as to the nature of the interest 
of the defendants in Kumarjuri, it was 
contended by the appellants that the 
defendants were merely tenants of the 
cultivated land. 

Thexe is, however, no suggestion throughout 
the evidence, oral and documentary, to the 
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effect that the Raja was ever in possession 
of any portion of the village during the 
last ¿0 years, with the exception of an 
obviously unreliable statement by the witness 
Darpan Lal at page 790. There can be 
no doubt whatever that throughout this 
period the defendants and their predecessors 
have held the entire village as a tenure 


under the Raja. The phaisala of 1845, 
Exhibit T J, at rage 706, the Raja’s 
goshwara paper of 1843, Exhibit 4! at 


page <6, and ihe Raja’s road cess returns 
of 1895 and 1910 are conclusive upon this 
point. The documents indicate that since 
the year 1835 the Trigunaits bave con- 
sistently claimed the village as their 
brahmotiar, whereas the Raja has variously 
described the tenure as ijara and jama and 
the villaga as mal or rent-paying, in 
contradistinction to brahmoltar. 

It appears clear that the rent has remained 
the same throughout the period of the 
defendants’ cccupation. 

There is no plea in the defendants’ 
written statement of a lost grant; and we 
are asked now, by reason of their failure 
to establish legal proof of their title, to 
presume a grant in their favour on 
the basis ofa lost grant. They have never 
asked that their written statement might 
be amended with refererce to uny such 
claim; and the fact that the learned 
Subordinate Judge found a lost grant in 
favour of the defendants was the work of 
his own fertile imagination rather than the 
wish and desire of the defendants. However, 
if we are asked now, as we have been 
asked and pressed strongly by Mr. Pugh, 
to presume a grant in favour of the defend- 
ants inthe nature of a lost grant, which 
means presuming a lawful origin to support 
long and continuous user and enjoyment of 
property, we are of opinion that we should 
presume a grant on the basis of the user 
exercised and enjoyed by the defendants. 
The alleged user of the defendants of certain 
mineral rights is hazy, uncertain and 
_ unsatisfactory. However, fortunately docu- 
ments do not lie; and as we have been pressed 
tc presume a grant in defendants’ favour 
we think we should presume the following 
grant: namely, a grant to the defendants, 
as permanent ftenure-holders, of the surface 
rights only of Mouza Kumarjuri. Whether 
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they are brahmotiardars or not is by no 
means certain. The papers indi@ate that 
almost continuously from 1835 this claim 
has ‘been strenuously contested and, except 
for one entry in the books of the Raja, 
there seems very little to show that they 
were brahmottardars. The jamabandz of 1890 
has an entry in it in which mention is made 
of a brahmottar and that is admitted, and 
that seems to be the high water-mark of 
the strength of the evidence upon which 
the defendants dan rely in support of their 
claim. We shall not determine whetber 
they are brahmottardars or not. Mr. Pugh 
attaches great significance to the use of 
the word moghuli in some of the rent 
receipts. Moghulé ig a word of doubtful 
meaning and at the best imports no more than 
that the rent assessed upon the defendants 
represented a proportion of the Government 
revenue. 

The user which the defendants have 
enjoyed is very accurately set forth in their 
own statement at pages €63 and 664 of the 
paper-book. This document is dated the 
12th June 1£90 and is “the humble petition 
of Bahari Lal Trigunait”, one of the defend- 
ants In thisaction. It was filed as an answer 
to the claim of the zamindar at the time 
tothe underground rights in both Kumarjuri 
and Chaitudih; and in paragraph 2 the 
defendants carefully define what their user 
has been, and they say that there are 
no coal mines in the said two mouzas. 
“But it will be satisfactorily proved that 
the mouzas have all along been in cur possses- 
siou by the use and occasional sale of coal that 
is sean on the surface.” There is, however, 
no oralevidence of any sale. The defendant 
Behari Trigunait, while asserting that he 
takes cecal for fuel, admits at page 763 of 
his evidence that the mouth of the pit 
has been closed. The evidence suggests 
at the most that the defendants kave taken 
small quantities of coal from the outcrop 
for domestic purposes and for burning lime 
alone; and for no other purpose. That does not, 
to cur minds, appear to convey the impres- 
sion that they ever exercised the mineral 
rights in the mouza. On the other hand it is 
clear that tbe coal they used was that 
seen on the surface of the incline near the 
river. We are satisfied that the defendants’ 
user of the mouza was merely confined to 
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the enjqyment of the surface rights whether 

-by- -eultivation of land or building of 
houses or excavation of tanks. One other 
matter as to the user of the defendants is 
of importance. On the 27th July 1590 a 
question arose as to who was liable to pay 
cess on the value of the minerals of this 
Mouza Kumarjuri. The Raja contended 
that ha was the owner and liable for 
the cess; the defendants contended that they 
were the owners and liable for the cess; and 
they relied, then as now, upon this grant 
of the 2lst March 1830. Mr. Pugh wants 
us to refer to this judgment only to see 
what had been desided, and not for the 
purpose of examining the grounds and reasons 
for the dacision. We decline to yield to 
that contention and we consider we are entitl- 
ed to look at the conclusions and reasons upon 
which that jadgment was bised. It was 
held by tha Deputy Collector, twice affirmed 
on appeal, that the minaral rights of this 
Mouzz Kimarjari wara not vasted in the de- 
. fendants but that they were vested in the 
Raja, and thas the Raja alone was liable for 
cess; 

Defendants’ second contention is that 
even if they have not got the mineral 
rights vested in them but merely the surface 
rights, and even if the minas and the 
minerals are vested in the Raja, he (the 
Reja) cannab work then—aor ci his 
assignees work them—withont the defend- 
ants’ consent bacause they, bing the 
tenure-holders of ths surfaca, hava the 
right to exclude any person who enters 
upon their land without their consant. We 
shall deal with this aspect of the defend. 
ants’ case at a later stage. : 

The third defence put forth by the defend- 
ants is that arising under the Statute of 
Limitation, bat this haz not baen exprassly 
pleaded. 


Now prior to and at the time of the grant 
Mouza Kamarjuri was vested in the Raja 
and his predecessors as zamindars. If a 
grant is to be presumed in favour of the 
defendants it must be consistent with their 
user. The mineral rights wera naver in 
contemplation of the parties in 18380, nor 
do we believe the defendants ever exercised 
ang mineral rights whats.evar. Thus we 
have a geant by tha zaninlar of the 
surface rights of q village containing 330 
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bighis at the abnormally low , rent of 
R3.17 per annum and we mast presume, 
in the absence of the original document, 
having regard to the evidence bafore us, 
that only the surface rights wera conveyed 
to the defendants as presumed grantees. 
Woe think that it has been eonelusively held 
by the Privy Council that in such a case 
the mines and minsrils and the property 
in the sub-sòil remain, and must bs presnm- 
ed to ramaic, the property and in the 
possession of the zamindar. At any rate, 
prior to the date of the grant both ths 
right of property and ownership in the 
surface and the right of property anl 
ownership in the sub-soil were vestel in 
the zamindar. At tha time of the grant 
there must be presumed to have been 
a severance of the surface rights from the 
property in the sub-soil. The surface 
rights with their incidents bacime vested 
in the defendants as tenure-holders; and 
the mines and minerals in the Raja as 
the owner of the sub-soil. If there was 
any doubt as to the interpretation to be put 
upon the decision of the case of Hari Narayan 
Singh Deo v. Sriram Chakravarti (L) as decided 
by the Privy Counsil, it has bean entirely 
removed by ths decision of the Privy Council 
in the later cas2 of Durga Prashad Singh v. 
Brojo Nath Bose (2), in which it was laid 
down finally and conclusively, in a case almost 
identical in its facts with the presant one, 
that it must be presumed that the mines and 
mineral rights remain tie property of the 
Raja as zamindar thereof and that the 
same are thus vested in him as such, 
In this connaction it is of vital importance 
to notice that in the case of Sriram 
Chakravarti v. Hari Narain Singh Deo (8) 
the Subordinate Judge who tried the gasa 
made a declaration in favour of the Raja, 
declaring him entitled to the underground 
minerals, anil awarding him khas possession 
of the same. This was the order woheld 
on appeal by the Privy Couneil, and T 


(1) 6Ind. Cas. 785, 37 O. 723; 14 CLW.N. 74; (P.C.); 
110, L. J. 653; 7 A. L. J. 638; 8 M. L, J. 5l; 12 Bom. 
L. R. 495; 20 M. L. J. 669; 37 I. A. 186; (1910) M. W. 
N. 309. 

(2) 15 Ind. Cas. 219: 39 C. 696; 160. W.N. 492: 
(P. ©); 192) M. W. N. 425: 1L M. L. T.837;9 A, 
L. J. 462; 15 C. L. J. 461; 14 Bom. L. R. 445; 23 M. 
L. J. 26; 39 I. A. 188. 

(3) 33 C. 54; 10 O. W, N. 425; 3 ©, L, 5.59, 
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think their Lordships clearly intended to 
decide’ that as the zamindar was entitled 
to the sub-soil mineral rights, he was also 
entitled to possession of the same, This 
is the law, and legal effect can only be 
given to it by holding that at the date when 
the grant was made, or is presumed to have 
been made, there ‘was a severance of the 
right ‘and property in the surface from the 
right and property in the sub-soil, both of 
which: had antecedently been vested as one 
entire tenement in the Raja and his pre- 
decessors as zamindars. Mr, Pugh sought to 
contend that on the facts of this case, the 
character of the defendants’ tenure is such 
that it could be distinguished from the cases 
of Hari Narayan Singh Deo v. Sriram 
Ohakravarti (1) and Durga Prashad Singh 
v. Brojo Nath Bose (2), bat we think that 
the decision of Mr. Justice Fletcher in 
the case of Kunja Behari Seal v. Raja 
Durga Prasad’ Singh (4) prevents him from 
taking advantage of any such argument 
and that in fact, having regard to the 
Privy Council cases to which I have 
referred, permanent tenure-holders, even if 
their estate be hereditary, do not enjoy 
the mineral rights and the same are not 
vested in them. Therefore, if there bea 
severance in the tenement, the tenure- 
holder taking the surface rights, the 
rights in the sub-soil must be taken to 
remain in the samindar as if there had 
been a reservation of the mines in his 
favour; otherwise it would be impossible 
to give legal effect or meaning to the 
decisions of the Privy Council. lf the 
mines are presumed to be vested in, and 
to be the property of, the Raja, his rights 
must' be just the same as those of a fee 
simple freehold owner of land according 
to English Law who makes a grant with 
an express reservation of the mines to 
himself together with the incidents that 
follow therefrom. We hold that by reason 
of ‘that presumption: and by reason of 
the severance of the tenement and the 
reservation that must be deemed to arise 
in favour of the Raja, the latter had, as 
incident to his rights of property. snd 
ownership in the mines, the right by 


(4) 25 Ind. Cas, 819; 43 O, 848: 20 C. L. J. 804; 19 
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implication of law to enter upon “the 
surface of the tenure-holder’s mouza for 


all reasonable and necessary purposes to 
enable him to work the minesand exercise 
kis mineral rights. Mr. Pugh argued that 
even though we may hold that the mineral 
rights remain in the Raja, nevertheless 
his clients, the defendants, being in pos- 
session of the surface, could prevent the 
landlord from working the mines withgnt 


their (the defendants’) consent; aad he 
has relied very strongly on Mr. Justive 
Mukerjee’s judgment in Prince Mehomed 


Bukiyar Shah v. Rant Dhojamani (5) in 
support of that argument; and certainly 
that judgment at first sight would give 
one the impression that he was right. But 
we feel satisfied that the learned Judge in 
some way mieapplied the English Law govern- 
ing copyholds to that applicable to the case 
of owners and tenants of freehold land in 
England. A copyholder has certain rights 
in ‚excess of the ordinary tenant of freehold 
land. The case referred to [Eardley v. 
Granville (6)] clearly distinguishes be- 
tween the rights of a copyholder and the 
rights of an ordinary lessee or tenant ona 
freehold estate, A virtual severance having 
been effected by the exception of the mines, 
the lessee or grantee of the surface gets no 
possession of the sub-soil, It is, therefore, 
the principles of freehold und not copyhold 
law which aré to be applied, the distinction 
being, that under the latter there is no 
division into strata and the tenant obtains 
possession of the entire, surface and sub soil 
to the centre of the earth, so that the 
lord of the manor cannot work the mines 
unless he proves a right or custom to 
that effect. It is this distinction which 
appears to us to have been lost sight of 
by Mookerjee, J., in the ruling under 
reference. lt is only under the copyhold 
law, and where there is no reservation or 
custom proved, that a deadlock occurs and 
neither landlord or tenant can work the 
mines. Under the law applicable to 
freehold land, there can be no deadlock, 
for if the mines be excepted,.,,the grantor 
has an implied right to work them 


(5) 2 C. L. J. 20. 
(6) (1876. 3 Ch. D, "826; 4516. J, Ob. 669; 941 Te 
609; 24 W. R. 528, 
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incidental to such exception; if there be 
no exbveption then that right is with the 
grantee as the owner of the surface and 
sub-soil, The oas of Batten Poole v. 
Kennedy (7) clearly shows that where a 
tenement is severed, the person in whose 
favour the reservation is made is the 
absolute owner of the sub-soil; and in 
Ramsay v. Blair (8) the rights of such a 
person are clearly dealt with and laid 
down, and it is there stated that he has 


by implication of law the power to go 
upon the surface and do all things 
reasonably necessary in order to exercise 


the enjoyment of his property. Sir S. 
P. Sinha’s argument on the frst aspect 
of the case has convinced us of its 
soundness and accuracy. 

The third defence put forward by the 
defendants was one.of adverse possession. 
They claim to baye been in adverse posses- 
sion so long that even if they are not 
entitled by grant, they have succeeded in 
prescribing a title for themselves as against 
the Raja as their landlord. However, on 
the question of fact, we have no difficulty 
in disposing of tbis issue. We think 
that the defendants in December 1891, in 
making a lease of the mineral rights of 
Kumarjuri to Dr: Walter Saise, were 
demising property of which they were not 
the owners and over which they had no 
contro]; and if his assignees, the Fast 
India Coal Company, did enter and work 
the coal mines, as they apparently did in 
1895, they did so as trespassers and not 
under a legal claim or title. Thus up to 
1¢99 they were in possession as trespassers 
and from 1899 onwards they were not in 
possession of the mines or minerals up 
to March 1911, when the acts were com- 
mitted giving rise to the cause of action 
in this snit. 

The Subordinate Judge has, we think, 
dealt with the plaintiffs’ evidence of pos- 
session ina somewhat intemperate and un- 
reasonable manner. The witness Fleischer 
was no doubt in some respects unreliable, 
but his evidence regarding the posses- 
sion of the Nawagarh Company of the Mouga 
Kumarjnuri from 1899 to 1904 as corroborat- 


(7) (1907) 1 Ch. D. 256; 76 L. J. Oh, 162, 
(8) (1876) 1 App. Cas, 701, ei 
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ed by the cash books is of a most con- 
vincing nature. These books are clearly 
genuine and they exhibit a series of 
payments for, excavation of inclines, erec- 
tion of huts and other purposes indicative 
of occupation by the plaintiff Company 
duving that period. There is documentary 
evidence shdwing that the Company was 
put into possession of the village under 
the orders of the Deputy Commissioner in 
March 1899, and the order of the High 
Court in April 1500 at page 710 indicates 
that tha Company was at that time in 
possession. Subsequent to 1994 the 
Company do not appear to have exercised 
any possessory rights upon the surface of 
the village, but they were extracting the 
coal in Kumarjuri from an incline in the 
neighbocring village of Malkera. 

Under these circumstances, and in view 
of the fact that there was no adverse 
possession by the defendants, no canse of 
action arose until the plaintiff was obstruct- 
ed in March 1911. The defendants can 
orly succeed in establishing adverse pos- 
session by the joint act of themselves 
and the East India Coal Company. Thus 
it will be seen that from March 1899 to 
March 1911 neither the defendants nor 
the East India Coal Company worked, or 
sought to work, the coal or mineral rights 
in Kumarjuri. It appears to uy, therefore, 
perfectly clear that the defendants have 
acquired no title by adverse possession to 
the mines or minerals of Kumarjuri. 

Are the plaintiffs entitled to succeed in 
this action? 

The Raja has the mineral rights, as we 
have held, in the village of Kumarjari; he 
has, as incident to that right, the right 
to go upon the land and take the minerals; 
and has by the lease of the nd of 
October 1899 assigned tothe plaintiffs all 
the rights which he himself possessed. 
That lease gives the plaintiffs, during the 
term to which it extends, all the rights 
cf the Raja to the mines and minerals 
coupled with the legal implication which 
should be attached to these rights, viz. 
a right to enter on the surface of the 
mouza by way of necessity to work the 
mines. It is contended for the defendants 
that by the express terms of the lease 
jtself, there are certain restrictions and 
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conditions imrosed which prevent the 
plaintiffs from working the mines; and 
that, therefore, they are not entitled to the 
daclaration sought in this action. 

The argument is that by clause 3 of 
part 2 of the lease the plaintiffs have 
merely power and liberty to enter upon 
lands in direct possession of the Raja himself 
in order to exercise the mineral rights 
vested in them; and that accordingly by 
this clause the plaintiffs’ rights were strict- 
ly limited and by nə means co-extensive 
with those the Raja enjoyed. 

The implied liberty to enter and work 
the mines subject to reasonable restrictions 
is not to be curtailed by the express con- 
ditions of the lease, unless the intention 
is apparent. That the intention wos to 
enlarge, and not to restrict, is indicited 
by the fact that, if the lease were con- 
straed in the manner contended by Mr. 


Pagh, the lessees would obtain thereunder - 


no rights whatever in the village by reason 
of there being no land in the Raja’s khas 
possession. In our opinion, clause 3 of 
part 2 merely determines the compensation 
to be paid to the Raja in the . event 
of the plaintiffs’ acquiring land, whether 
permanently or temporarily, in connection 
with their mining operations. The clause, 
therafore, was insertel with a totally 


“different objact from that for whish Mr, 


Pugh contends. . a 
Part 3 is headed Restrictions ard con- 


ditions as to the exercise of the above 
liberties, powers and privileges.” We think 
that part 3 must be constraed a3 only 
restricting the liberties and privileges con- 
ferred by part 2, and nob as any restriction 
upon the general right of access which is 
implied by law as between the Raja and the 
defeadants and which right, so far as the 
Raja is concerned, is now vested in the 
plaintiffs. The cases of Harl of Cardigan 


v. Armitage (9) and Bartlett y. Downes 
(10) are directly in point. 
Therefore, we think that the plaintiffs 


are entitled’ to the mineral rights under 
the lease of the 2nd of Ostober 1899 and 
that they are entitled to enter the monzz 
of Kumarjuri to bore and do all acta 

(9 (83) 2B.GC, 19773 DER. 414 26 R.R. 
313; 107 E. R, 356. 


(10) (1825) 107 E. R. 561; 5 D. & R. 626; 3 L. J. K. - 


m, (0.5) 90; 8 B. & O. 6'6; 27 R. R. 436; 10, & P. 522, 


reionrbly inzidant to thea enjoymant of 
their property in the mines and minerals, 
and that if in the development of the 
mines and the extraction of tha min3rals 
they cause damage to the defendants or 
others by subsidence of the soil or injury 
to the houses or tanka therein and 
thereon, there is ample power to injanct 
them and to prevent them from so doing. 
In our opinion, neither the Raja nor the 
East India Coal Company are necessary 
to be joined as parties, to eatitle the 
plaintiffs to maintain this astion. 

On the 2lst of March 1911, therefore, 
the defendants illegally obstructed the 
plaintiffs in the exercise of their lawful 
rights and the plaintiffs are, therefore, en- 
titled to the full measure of relief which 
they claim in this action. We, accordingly, 
set side the judgment of the learned Sub- 
ordinate Judge and decree the plaintiffs’ 
suit in the form of prayer (1) in the 
written plaint and grant an injunction in 
the form of prayer (2), with costs of this 
action against the defendants in both 


Courts. 
Appeal decreed. 


MADRAS HIGH COURT. 
Civin Arrear No. 228 or 1915, 
August 10, 1916. 
Present:—Mr, Abdur Rahim, Officiating Chief 
Justice, and Mr. Justice Krishnan. 

Sree Mahant PRAYAG DOSS JBE 
VARU—Derenpant—APPELLANT 
versus 
RAVUR CHENGAMA NAIDU AND OTHERS 
— PLAINTIFFS— RESPONDENTS. 

Mortgage —Prior and puisne incumbrances—Decree 
for sale in first mortgagee's suit and purchase by 
decree-holder—Puisne mortgagee, non-joinder of, in suit 
—Renewal of puisne usufructuary mortgage after first 
mortggee's decree, effect of — Merger —Suit for possession 

by auction-purchaser, maintainability of. 

A first mortgagee purchased the mortgaged pro- 
perties in execution of the decree passed in the suit 
on his mortgage, to which a second usofructuary 
mortgagee was not made a party. The latter got 
a ronewal of his mortgage after the said decree. 
The first mortgagee decree-holder brought a suit for 
possession under Order XXI, rule 103, Civil Proce- 
dure Code, against the owner and the sécond usy- 
fructuary mortgage: 
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Held, that, in the absence of proof of any intention 
on the part of the usufrroruary mortgagee to give up 
his sevurity under the first deed, he must be pre- 
sumed to have intended to keep it alive and he 
was entitled to rely on it against the plaintiff’s 
decree and the sale thereunder. [p. 461; col. 2.] 


Held, also, that, the defendant being in the position 
of a pusine mortgagee with possession and the 
plaintiff in that ofa first mortgagee who had pur- 
chased’ the property in execution of the decree on 
his mortgage to which the puisne mortgagee was 
not a party, the plaintiff's suit for possession must 
fail. [p. 462, col. 1.] 

The question whether previous incumbrances paid 
off or renewed are to be treated as still kept alive or 
as extinguished against mesne incumbrancers is one 
of intention of the parties to the transaction, and 
where there is no clear evidence of that intention 
from express declarations or attendant circumstances 
parties must be presumed to have intended what 
is for their benefit; the mere fact that the incum- 
brance has been paid off or renewed does not decide 
the question. [p. 158, cols, 1 & 2.] 

Gokildas Gopaldas v. Purtnmal Premsukh Das, 10 C. 
1085; 11 I. A. 124; 8 Ind. Jur. 396; 4 Sar. P.O. J 
543: 6 Ind, Dec. (N. s.) 692 Crosbie Hill v. Sayer, 
(1908: 1 Ch 866; 77 L J. Ch 466; 99L. T 267; 24 T. 
L. R. 442; Liquidiation Estates Purchase Co. v. Wil- 
loughby, (1896) 1 Ch. 726; 65 L. J. Ch. 486; 74 L. T. 
225; 44 W. R. 612, referred to. 


Where a subsequent incumbrancer alleges that n 
prior incumbrance has been extinguished by pay- 
ment or renewal, it must be clearly established by 
cogent evidence, whether direct or inferential, that 
the person making the payment or taking the 
renewed deed, deliberately and with the knowledge 
that it was to his benefic to keep the prior incum- 
brance alive, elected to extingnish it for all purposes; 
otherwise the presumption that a man intends what 
is to his benefit should be allowed to prevail. [p. 460, 
col 2.] 

Tho principle under which protection is granted 
to persons renewing prior incumbrances against 
intervening incumbrancers applies also 10 cases of 
intervening decrees under which property has bee 
sold. [p. 460, col. 2.] 


In a usufructuary mortgage possession is an essen- 
tial part of the security and what is kept alive is 
not merely the security but the rights of the mort- 
gagee on the property under the deed. [p. 442, col. 1.] 

Tenison v, Sweeny, 1 Jo. & Lat. 710; 7 Ir. Eq. R. 51); 
Goluknath Misser v, Lalla Prem Lal, 3 0. €07; 1 Ind. 
Dec. (N.s ) 783 Alangaran Chetii v. Lakshmanan Chetti, 
20 M. 274; 7M. L.J. Bi; 7 Ind Dec. «x. s.) 195, 
Yetlapaddi Mahalakshammal v. Srimon Madhva Sid- 
dhantha Oonahini Nidhi, 11 Ind. Cas &6F; 35 M. 64”; 
JOM. L. T. 169; 21 M. L. 4.811; ( 912) M. W. N. 24 
Bhawani Koer v. Mathura Prasad, TO L.J. 1; Jennings 
Estate, In ve, 15 Irish Rep. 277, Subramania Hillai y. 
Palaniappa Mudali, 21 Ind. Cas. 97; 26 M. L. J. 94; 
14 M. L. T. 585, referred ta 


Appeal against the decree of the Court 
cf the Subordinate Judge, North Aicct, in 
Cyiginal Suit No 8) cf 1914. 


The Advocate-General and Mr. S. Grpala- 
swami Lyengar, for the Appellant. 


Messrs. T. V. Venkatorama Aiyar and 
R. Ananthanarayana Iyer, for the Respond- 
ents, 


This appeal coming on for hearing and 
having stood over for consideration, the 
Court delivered the following 


JUDGMENT. 


ABnur Ranim, Offg. ©. J.—I agree in the 
judgment which my learned brother is going 
to read. 


KRISHNAN, J.—In thisappeal we have a 
case of competition for possession between a 
first mortgagee who purchased the properties 
in execution of his own mortgage-decree 
against the owner and a second usufructuary 
mortgagee, whose mortgage was before the 
decree and who was nota party to the Ist 
mortgagee’s suit or decree but who had taken 
a new usufructuary mortgage after the date 
of the decree from the owner, 

The material facts on which the question 
in this case arises are undisputed and are 
these. The plaint lands were part of the 
zemindarz of Karvetnagar. The then Raja 
and his eldest son executedasimple mortgage- 
deed, Exhibit A, of the plaint landsin 1877 
for Rs. 18,000 aA favour of two persons 
whose interest is now represented by the 
plaintiffs. In 18&4 the said son who 
had then become the Raja gave a 
usufructuary mortgage, Exhibit I, for 
Rs. 14,00,000 to the then mahant of 
Tirupati, whose representative-in-interest now 
is the defendant, over 194 villages in the 
zemindart among which the plaint villages 
are all included. In 1826 the Ist mortgagees 
under Exhibit A brought a suit on their mort- 
gage, Original Suit No. 11 of 1866, against the 
Raja alone without making the 2nd mort- 
gagee under Exhibit Ia party and obtained 
the usual mortgage-decree for the amount 
due to them, viz, Rs 37,305 with interest 
and costs. In 1689 the mortgagee under 
Exhibit 1 took a fresh usufructaary mert- 
gege-deed, Exhibit II, from the haja for 
a sum of Ks. 19,67,330, being the amount 
due on his mortgage Exhibit I together 
with a sum of three lakhs due on another 
simple mortgage Exhibit VI which the 
Raja bad execnted to him at the same 
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time as Exhibit I on certain other pro- 
perties, as well as an amount due on cere 
tain small #tems of credits and debits be- 
tween the parties. The properties under 
Exhibit II were, with the exception of two 
villages released from the mortgage, the 
same as in Exhibit I, ‘and jncluded the 
plaint lands. Plaintiffs got their decree 
made absolute in 1896° and in execution 
thereof sold the plaint properties and with 
leave of Court purchased them themselves 
in January 1912. The sale was-duly con- 
firmed and plaintiffs were put in possession 
in 1913. Thereupon the defendant applied 
to the Court to have himself pnt back into 
possession on the groand that he was en- 
titled to posséssion as against the plaintifis; 
the Conrt, agreeing with his contention, 
directed re-delivery of the properties to him 
and this was carried out. Thereupon plaintiffs 
brought this suit under Order XXI, rule 
103, of the Code of Civil Procedure for the 
establishment of their right to and for posses- 
sion as auction-purchasers against the de- 
fendant.’ Defendant’s case is that plaint- 
iffs’ decree and auction-purchase are sub- 
ject to his rights under his Ist mortgage- 
deed of 1884 on which he is entitled to 
- rely against the plaintiffs notwithstanding 
the execution of Exhibit IL and, therefore, 
the plaintiffs’ suit for possession must fail. 
The learned Advocate-iieneral who appear- 
ed for the defendant does not contest the 
position that his client’s rights under Ex- 
hibit II are subject to the plaintiffs’ rights 
under their previously obtained mortgage- 
decree and the sale in execut'on of it. He 
contends, however, that he is entitled to rely 
on Exhibit I as against the plaintiffs in 
spite of the execution of Exhibit I[. Plaint- 
iffs deny this and contend that by the exe- 
cution of Exhibit IJ the rights under Ex- 
hibit I have been abandoned or extinguished 
and that defendant can no longer rely on 
them as they are non-existent. 


Numerous authorities have been cited be- 
fore us to show in what cases Courts have 
held that previous incumbrances paid off or 
renewed werd to be treated as still kept 
alive or as extinguished against mesne in- 
eumbrancers. The principle deducible from 
these cases is that the question is really 
one of intention of the parties to the tran- 
saction and where there is no clear evi- 


dence of that intention from express de- 
clarations or attendant circumstances, parties 
must be presumed to have intended what 
is for their benefit; the mere fact that 
the incumbrance has been paid off orre- 
newed does not decide the question. Their 
Lordships of the Privy Council laid down 
these principles in Gokaldas Gopaldas v. 
Puranmal Premsukh Das (1), the leading 
case on the point. They also held 
in that case that the doctrine enunciated 
in Toulmin v, Steere (2) should rot be ap- 
plied to India and the question should be 
treated as one cf justice, equity and good 
conscience. The presumption that a man 
intends to act for his own benefit is so 
strong that very clear and jcogent evidence 
to the contrary is necessary to replace it. 
Lord Justice Parker has stated the result 
of English authorities in his judgment in 
Crosbie-Hill vy.’ Sayer (3) thus: “Even in 
the case of a purchase of an equity of re- 
demption, where the first mortgagee is at 
the same time paid off and joins in a 
conveyance of the property to. the par- 
chaser, so that questions of merger arise, it 
will require strong evidence of contrary 
intention to preclude the Court from hold- 
ing that the first mortgage-debt is atill 
alive for the purpose of protecting the pur- 
chaser of the equity of redemption from 
mesne incumbrances, whether at the time 
of purchase he knows of such incumbrances 
or otherwise. The question in such cases 
is not whether the purchaser has shewn 
an intention to keep the security of the 
first mortgagez alive for his own protec- 
tion, but whether the Court can gather 
that he has shewn an intention to merge 
it for all purposes.” His Lordship has also 
quoted with approval the following observa- 
tions of Lord Justice Lindley, in the case 
of Liquidation Estates Purchase Co. v. Wil- 
loughby (4): “Because in that case (i. e., if 
the mesne incumbrancer is preferred) the 
purchaser would not have got what he 
bargained for, namely, the property free 


(1) 10 0. 1085; 11 I. A.126; 8 Ind. Jur. 896; 4 Sar. 
PLC J. 64°; 5 Ind. Dec. (N. s ) 692. zs 

(2) (18:6) 3 Mer. 210; 17 R. R. 67; 36 E. R. 81. 

(8) (1408) 1 Ch. 866 at p. 877; 17 L. J. Oh, 466; 99 
L. P. 267; 24 T. L, R. 442. 

(4) (1898) 1 Ch. 726; 65 L J. Ch. 186; 74 L.T, 
228; 44 W. R. 612, 
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from incumbrances, and it would be mani- 
festly” unjust to allow a third party to 
avail himself of. the terms of -a deed to 
which he -is a stranger in order to defeat 
the real intentions of the parties to it. It 
is on this ground that the Courts have 
gone a long way, and very properly, to pre- 
vent a second or third incumbrancer from 
objaining a priority by a mere accident, 
and at the expense of other people who 
have never intended to benefit him.” These 
are the observations in the case of a mer- 
ger where the presumption of extinguish- 
ment is greater and as his Lordship ob- 
serves, where there is no question of merger 
it is easier to hold that the prior incum- 
brance paid off is kept alive for protecting 
the person paying against subsequent in- 
cumbrancers. In the case of renewals where 
the money is not paid off at all but con- 
tinues charged on the property, the presump- 
tion that the prior mortgage is not extin- 
guished is much stronger. In the case of 
Toral, Sir Edward Sugden, afterwards 
Lord St. Leonards, made the following 
remarks in Tenison v. Sweeny (5) so long 
ago as 1844 and they are very pertinent: 
“Then another point was started, that as 
the successive mortgages were for the sums 
secured by the prior mortgages and for the 
sams subsequently advanced, the old securi- 
ties were merged in the new, and that 
the judgment-creditor had a right to come 
in before the last mortgage. That is a 
very novel view of the operation of the 
deeds. I have had considerable experience 
in this particular department of the law, 
and I never before heard of such a doctrine. 
It is clear that the former mortgages con- 
tinued untouched and operative notwith- 
standing the new mortgages.” This was 
cited and followed in Goluknath Misser v. 
Lalla Prem Lal (6), where their Lordships 
held that a mortgagee does not surrender 
his mortgage or lower its priority by 
taking a subsequent mortgage including the 
same lands with other lands for the same 
debt and that the question whether the 
earlier mortgage is extinguished or not is 
a question of intention, It was similarly 


` (5) (1844) 1 Jo, and Lat. 710; 7 Ir. Eq. R., S11, 
(6) 8 O. 807; 1 Ind, Dec. (x, =) 783, 


held in Alangaran Chetii v. Lakshmanan 
Chetti (7) that the execution of a new 
mortgage-deed in renewal of an earlier one 
did not extinguish the security under the 
latter; in that case the argument that the 
equitable principle encnciated by the Privy 
Council in Gokaldas Gopaldas v. Puranmal 
Premsukh Das (1) was not applicable to 
renewals, an argument which was. also 
urged before us, was repelled. In another 
case which arose on the Original Side of 


this High Court and was appealed 
against, report d as Yellapaddi Mahaluksh- 
ammal v. Sriman Madhva Siddhantha 


Oonahini Nidhi Lid. 18), it was held that a 
mortgagee by deposit of title-deeds who had 
obtained a mortgagé-decree and had taken 
a fresh mortgage for the decree amount 
and for further advance, was still entitled 
to use his first mortgage against a puisne 
mortgagee whose deed though subseguent 
to the date of the former’s first mortgage 
was before his decree and second mortgage 
and who had obtained a decree and pur- 
chased the property himself, and this not- 
withstanding the fact that in his second 
mortgage there was a statement that his 
charge and his decree-debt were both ex- 
tinguished. The learned Judge on the 
Original Side observed: “The law imputes 
to a person an intention to act according 
to his interest. That presumption is made 
even when the mortgagee, as in this case, 
may not have been aware of the circum- 
stances indicating what course of conduct 
would be for his interest.” The learned 
Judge also held that “an intention to give 
up his charge against a puisne inoumb- 
rancer cannot be imputed in the absence of 
any knowledge on his part of that incum- 
brance.” The learned Chief Justice who 
was one of the Judges who heard the 
appeal in thatcase remarked: “The effect 
of Exhibit O (the second mortgage-deed) was 
unquestionably to put an end to the plaint- 
ifs subsisting judgment debt against his 
mortgagor, but the fact that the debt was 
extinguished leavesopen the question whe- 
ther the security was put an end to” and 


- (7) 20 M. 274; 7 M. L. J. 87; 7 Ind. Dec. (x. a) 195. 
| (8) 11 Ind. Cas, 865; 35 M. 642; 10 M, L. T, 169; 21 
M. p. J. 811; (1912) M. WAN. 24, 
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following the rulings in Bhawani Koer v. 
Mathura Prasad (9) and In re Jennings’ 
Estate (10), held that neither the secarity 
nor its priority was defeated by the new 
deed. The intention has to be inferred 
not from the facts as they appeared to 
the persons paying off the prior insum- 
brance at the time bat from the real facts 
of the ease: see Subramania Pillai v. 
Palaniappa Madah (11). 


It is not necessary to refer to all the 
cases cited but I shall refer to one other 
case, as the facts of that case are some- 
what analogous to the facts in the present 
ease and that is the case of Gopal Chunder 
Sreemany v. Herembo Chander Hollar (12). 
In that case one A had mortgaged to 
plaintit! his 4rd share in a house in 1882; 
he again mortgaged the same rd share to 
one Bin: January 16584. Again in May 
1484 he and his two brothers mortgaged 
the whole house to plaintiff for the money 
due under the lst mortgage and a further 
advance then paid. It was recited in the 
deed that the money was borrowed in part 
to liquidate the debt under the Ist mort- 
gage and that that debt was paid off. The 
interest charged under the new deed was 
different and the property mortgaged, as 
stated above, had been added to. The 
mortgage-deed was left with the mort- 
gagee, but only as one of the title-deeds. 
Their Lordships held that, looking at what 
was done in fact, and not to the words, 
the transaction was in reality a fresh 
advance upon fresh security being given 
for both the old debt and the new advance 
and upon 8 fresh arrangement being made 
as to interest, that the old security for 
the old debt remained untouched; and 
further that, even if it was taken that the 
old debt was paid off, that did not destroy 
the security, and that the circumstances 
referred to above did not show an inten- 
tion to extinguish the security and that, 
therefore, it should be presumed that the 
security was kept alive for the plaintifs 
protection. 


(9) 70.0. 0.1. — 
(10) 15 Ir. Rep. 277. 
(11) 21 Ind. Cas. 978; 14 M. L, T. 585; 26 M, L.J. 


94, 
(12) 16 0. 523; 8 Ind, Deo. (xN. s.) 345, 


It is thus apparent from the authorities 
above cited that Courts in this country 
have liberally applied the equitable doctrine 
in question to preventa puisne insumbrancer 
obtaining an unfair advantage of priority 
and an unja; enrichment of himself by 
the accident of the prior incumbrance being 
paid off. or renewed by third parties, which 
was not intended to benefit him. I, there- 
fore, think that where a subsequent incum- 
brancer alleges that a prior incumbrance 
has baen extingnished by payment or re- 
newal, it must be clearly established by 
cogent evidence, whether direct or inferential, 
that the person making the payment or 
taking the renewed deed, deliberately and 
with the knowledge that it was to his 
banefit to keep the prior incumbranee alive, 
elected to extinguish it for all purposes; 
otherwise the presumption that a man in- 
tends what is to his benefit should be allowed 
to prevail. 


It is argued that as the plaintiffs were 
the prior mortgagees in this case and the 
defendant seeks to have recourse to the 
equitable doctrine and rely on his first 
mortgage only for the purpose of gotting 
rid of the effect of plaintiffs’ decree obtained 
between the dates cf the two mortgages, and 
not ofa mesne incumbrance, thedoctrinesh uld 
pot be applied. No case exactly bearing 


on this question has been cited to us. But 
there does not seem to be any reason 
why the protection granted to persons 


renewing prior incumbrances against inter- 
yening incumbrancers should not be ex- 
tended to cases of intervening decrees. By 
the plaintiffs’ decree and the sale in execu- 
tion thereof the defendant would lose all 
his rights in the plaint properties if he is 
not allowed to rely on his first mortgage. 
I think the principle does apply to in- 
tervening decrees where property has been 
sold as in this case. I shall now examine 
the evidence in the case in the light of 
the principles I have stated above. A 
comparison of the two deeds Exhibits I and 
IL shows that there is nothing in the second 
deed to justify a finding, as the Subordinate 
Judge has come to, that the defendant has 
expressly extinguished his rights under the 
first deed for all purposes and that he cannot 
any longer rely on it as against plaintiffs, 
Apart from the terms of the two deeds 
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there is no evidence of any intention on 
defertdant’s part to abandon bis security. 
In fact the defendant is nat shown to have 
known of the existence of the plaintiffs’ 
decree at the time of Exhibit Ii. In 
paragraph 2 of Exhibit II it is true 
that some mortgages and decrees are 
referred to, but tbere is nothing to show 
that the reference is to plaintiffs’ decree, 
The list referred to there is evidently the 
list of properties we find attached to that 
document as filed in Court. It is difficult 
to see how without knowing of the existence 
of the decree the defendant could be 
held to have intended to give up his 
rights under it as against plaintiffs. But 
even if defendant knew of the plaintiffs’ 
decree there is nothing to show that his 
intention was to abandon his original rights. 
The very paragraph referred to indicates 
that the defendant bargained for a mort- 
gage free of the mortgages and decree-debts 
referred to therein, as he stipulates that the 
mortgagor is to pay them off. 

Exhibit II recites Exbibit [and purports 
to be executed for the amount due under 
Exhibit 1 with certain other sums’ added 
thereto; this is not a ‘case where the 
previous debt is paid off. It is true two 
out of the 194 villages included in Exhibit I 
are not included in Hxhibit IJ, but this 
fact cannot affect the 192 villages on which 
the amount due under Exnibit I continues 
charged. The charge on the two released 
villages no doubt is extinguished. Under 
Exhibit I the mortgagee was to have 
possession for 20 years and if at the end 
of the period 1he money was not paid, he 
was to continue in possession or after 
giving six months’ notice enforce the personal 
covenant to pay. See paragraph 19 of Exhibit 
1, The same possession is continued under 
Exhibit II with the difference that the 
period is increased to 25 years. Though 
the deed, Exhibit If, says. that the properties 
were again delivered possession of to the 
mortgagee by means of it, as pointed ont 
by the Subordinate Judge, the fact is the 
defendant continued in possession without 
any break. No doubt as between the zemin 
day and the defendant his subsequent 
possession should be regarded as under the 
new deed; and it would be so in the case 
of every renewal of a usufructuary mortgage. 
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In paragraph 23 of Exhibit If it is the 
mortgage-deed alone that is cancelled and not 
the mortgage itself; even the deed is left 
with the mortgagee though only for reference, 
There is no doubt a change in the stipulation 
as to interest, originally interest at six per 
cent. on Exhibit I and the interest on 
Exhibit VI were to be paid from the 
usufract, the mortgagee keeping accounts; 
under the new deed the usufruct is to be 
taken in full satisfaction of the whole interest 
payable. All these circumstances existed in 
the case of Gopal Chander Sreemany v. 
Herembo Ohunder Holdar (12) and yet it was 
held that the substance of the transaction 
should be looked at and not mere words, that 
the old deed was not paid off and even if 
it was, it did not affect the question of the 
security for the old debt which remained 
untouched. Following the view taken in that 
case with which I agree and looking tothe 
substance of the transastion in Kxhibit II, 
it is clear to my mind that it is only a 
renewal of Exbibit I, that there was no 
payment of the money due under Exhibit T 
but that that amount remained charged 
on the 192 villages still included in Exhibit 
II and that the latter document is really a 
continuation of the old security on slightly 
varied terms. 

Finding as I do that there is no proof 
of any intention on the part of the de- 
fendant Lo give up his security under Exhibit 1 
and as ib is manifestly to his advantage 
now to rely on it, I must give effect to the 
presumption that he intended what was to 
his benefit, and kold that defendant is 
entitled to rely upon Hxhibit I against the 
plaintiffs’ decree and sale under it, 

It was then argued for plaintiffs that 
even if defendant is entitled to rely on 
{xhibit I against them he bas abandoned 
his possession under Exhibit I and his 
present possession is under the terms of 
Exhibit II and as the latter deed is of no 
avail against them, his present possession 
under it cannot be availed of either, as 
against them. It was also said that the 
defendant’s right to possession under Exhibit 1 
was only for 20 years and that period 
having now expired, he could not use it 
against plaintiffs’ right to possession. This 
last argument is erroneous on the facts, as 
under Exhibit I defendant can remain in 
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possession at his option until the money 
due to him is fully paid off, and that has 
not been done. It is diffcult to understand 
the first part of the argument. If defendant 
is entitled to rely on Exhibit I, as I bave 
held, his right to possession under it must 
prevail against the plaintiffs and their 
claim to possession must fail. It is not 
his present possession that the defendant 
puts forward against the plaintiffs but 
his right to possession under his first 
deed. There is no force in the . sugges- 
tion that right to possession is not part 
of the security in a usufrucutary mortgage- 
deed and that it is the security alone, 
meaning thereby the money charge, that 
is keptalive for the deferdant’s benefit. 
Ina usnfractuary mortgage possession is 
an essential part of tbe security; and 
what is kept alive is not merely the security 
but the rights of the defendant on the pro- 
perty under the deed. 


Taking then that the defendant can 
rely on his rights under Exhibit I against 
the plaintiffs including his right to posses- 
sion, what is the effect of it on the 
plaintiffs’ present claim for possession? The 
defendant is in the position of a puisne 
mortgagee with possession and plaintiffs in 
the position of first mortgagees who have 
purchased the ‘property in execution of 
the decree on their mortgage to which 
the puisne mortgagee was not a party. 
The question whether in these circum- 
stances the suit of the prior mortgagee 
purchaser for possession should be allowed 
subject to the second mortgagee’s right of 
redemption or should be dismissed, was 
considered and decided by a Full Bench 
of ‘this Court in the case of Mulla Veetil 
Seethi v. Achuthan Nair (18). It was held 
that a suit for possession failed. Following 
that decision I hold that plaintiffa’ suit must 
fail. 

I, therefore, allow the appeal and reversing 
the decree of the lower Court dismiss the 
suit and direct the plaintiffs to pay the 
defendant's costs here and in the Court 
below. 

' Appeal allowed, 


(13) 9 Ind. Cas. 513;9 M. L. T. 481; 21 M, LJ. 213; 
(1911) 1 M. W. N. 166- 
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Rent Appeat No. 46 or 1915. 
April 19, 1916. 
Present: ~Mr. Stuart, A. J. C., and 


Mr. Kanhaiya Lal, A. J.C. È 
SHEODAT SINGH AND OTEERS—PLAINTIFFS 
— APPELLANTS 
VETSUS 


KALI—Derenrant—Rusponpent. 

Oudh Rent Act (XXIE of 1886), ss. 108, 127— 
Tenant, position of, when ejected by trespasser--Tres- 
passer, suit against, for assessment and recovery of 
rent, i 

An ordinary tenant who has been wrongfully 
ejected from his holding (which was either under 
his own cultivation or under that ofa sub tenant) 
by a person other than his own landlord, can treat 
such person as his sub-tenant and sue him for 
assessment and recovery of rent under section 127 
read y” section 108 of the Oudh Rent Act, [p. 463, 
col, 2. 


Badlu v. Ramzan, 4 O. C. 24, dissented from. 


Appeal from the decree of the District 
Judge, Rae Bareli, dated the 3rd September 
1915, reversing the order of the Assistant 
Collector, Rae Bareli, dated the th 
January 1915. 

Babu Lachhman Das, for the Appellants. 

Mr. Hakim-ud-din Siddiqui, for the Re- 
spondent. 


JUDGMENT.—This appeal has been 
referred to a Bench for decision, and the 
question for determination is whether an 
ordinary tenant who has been ejected from 
his holding by a trespasser can be allowed 
to treat- such trespasser as his sub-tenant 
and sue him for the assessment and recovery | 
of rent under section 127 read with section 
108 of the Oudh Rent Act. The plaintiffs 
are the guzaradars of Taluka Bahrouli, 
which is now owned by Musammai Mithan 
Kuar. The village Khajuha forms a part 
of that taluka and Chak Manau is a 
hamlet of that village. The dispute in this 
case relates to the rent of a plot of land, 
which the plaintiffs describe as bearing 
No. 340 Khasra measuring 15 biswas, in Chak 
Manau. Their allegation was that they were 
also the guzaradars of plot No. 340 Khasra 
along with other plots situated in Chak 
Manan, that the said plot was in the culti- 
vation of their tenant, Lokai, and that 
on his death the defendant, Kali, wrong- 
fully took possession of it without. the con. 
sent of the plaintiffs in 1318 Fasli. They | 


> 
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claimed its rent from Rab: 1319 to the end of 
Kharif 432% Fasli. 

The defendant admitted that the plaintiffs 
were the guzaradars of Taluka Bahrouli, 
but denied that they had any concern with 
Ohak Manau or the land situated in it. He 
further stated that the plot in dispute was 
not situated in Ohak Manau, but formed 
part of plot No. 1598 Khasra in the village 
Pahn, which was owned by Drigpal Singh, 
and that he had been cultivating the said 
plot of land from a period of ten or twelve 
years and paying its rent annually to the 
talukdar of Pahu. ` He asserted that Lokai 
was not a tenant of the said land and that 
the plaintiffg had never been in possession 
of it, Theissues framed by the Court of 
first instance were: 


_ “Ave the plaintiffs landlords of the land in 
suit? 

“If so, what rent, if any, is due to them 
from the defendant?” 

They were not sufficiently comprehen- 
sive to cover the various defences rais- 
ed in the case. The finding of the 
Court of first instance on those issues 
was that the plaintiffs and- their father 
were entered in the kj.ataunt under clause 
_5, and that the defendant had no right to 
hold the land without the consent of the 
plaintiffs. A decree for Rs, 12.)4-3 was 
accordingly passed against the defendant, 
On appeal the learned District Judge direct- 
ed the Court of first instance to determine 
whether the plaintiffs were the guzaradars 
of the land in dispute or ordinary tenants 
and whether the ¢alukdar of Bahrouli was the 
proprietor of Chak Manau. The findings of 
that Court were that the plaintiffs were ordi- 
nary tenants of the land in dispute and that 
the talukdar of Bahrouli was not the owner 
of Chak Manau. The learned District Judge 
accepted those findings, though by oversight 
he misdescribed the latter, and proceeded 
todismissthe suit on the ground that the plaint- 
iffs, being ordinary tenants, had no right 
to sue for the assessment and recovery of 
rent against a trespasser under section 127 
of the Rent Act. He relied in support of 
that view on a decision, Badlu y. Ramzan 
(1). It was held in that case by Mr. 
Spankie that the expression “landlord” in 
section 127 of the Oudh Rent Act did not 


(1) 4 Q. 0. 24. 
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include an ordinary tenant and that the 
provisions of that section did “not cover a 
case where a person occupied, without the 
consent of an ordinary tenant, a part of his 
holding. The definition of “landlord” as 
contained in section 3, clause (11), of the 
Oadh Rent Act is, however, wide enough 
to include any person to whom a tenant 
is liable to pay rent, and the definition of 
the word “tenant” in section 3, clause (10), 
of the same Act is also sufficiently com- 
prehensive tə include a person who is liable 
to pay rent. As between. an ordinary ten- 
ant and a person whom he is willing to 
treat as a sub-tenant, the relationship is 
of the-same nature as that between a pro- 
prietor of the land and the tenant thereof; 
and if an ordinary tenant is entitled to 
claim reut from a snb-tenant he must be 
treated, in the absence of anything in 
the subject or context to the con- 
trary, as a landlord for the purposes of 
the Oudh Rent Act. We have, therefore, 
to examine whether there is anything in 
the subject or context of section 127 of 
the Act to exclude the case of an ordinary 
tenant, claiming the rent of his land from 
a person who had trespassed on his ten- 
ancy, from its purview. ‘The language, used 
in sections 24,67 and 68 of the Act, can- 
not be of any help in elucidating the matter, 
for the rights, conferred by sections 24 and 
67, have been expressly declared by section 68 
to be inapplicable to thekadars, mortgagees and 
sub-tenants. Section 127 gives an option 
toa person entitled to the rent of land 
either to treat the person in possession of 
it without his consent as a trespasser and 
sue for his ejectment in the Civil Court, 
or to claim rent from him at the rate payable 

the year preceding the wrongful occupa- 
‘fon or, if the rent was not payable in 
vhat year, at such rate as the Court may 
determine to be fair and equitable, and the 
mere fact that the section denies to such 
a person in the latter instance any of the 
statutory privileges conferred by the Act on 
ordinary tenants makes no difference. It is 
also immaterial whether the person ousted 
had prior to his ouster been in cultivatory 
possession of the land, or was in possession 
of it through a previous sub-tenant; for in 
the former case the law permits an 


. equitable rate to be charged, and in the 


latter case the rent levied previous to ‘the 
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trespass can be recovered. The case would 
be the same, whether the person claiming 
is the proprietor of the land or a tenant 
ejected from his holding by a person 
other than his Jandlord. Any other 
interpretation would leave a tenant wrong- 
fully ejected from his holding practically 
at the merey of the trespasser, if he is not 
sufficiently well off to wait and seek his 
remedy in the Civil Court, and would de- 
prive him of the shorter and summary 
remedy for the redress of his rights, which 
the above section was intended to provide. 
We are unable, therefore, to agree with 
the reasoning upon which the judgment in 
Badlu v. Ramzan (1) proceeded, and feel 
inclined to take the view that section 127 
is wide enough to cover cases in which 
an ordinary tenant is wrongfully ejected by 
a person other than his own landlord. 

The other issues arising in the case 
connected with the claim of adverse posses- 
sion set up by the defendant and the situa. 
tion of the land and the payment of its rent 
to the talukdax of Fahu have not been tried. 

We allow the appeal accordingly, and 
setting aside the decree of the lower Appel- 
late Court remand the case to that Court 
with a direction to re-instate it under its 
original number and to dispose of it, after 
determining the remaining pleas urged in 
defence, in the manner required by law. The 
costs here and Litherto will abide the result. 

Cause remanded, 


PATNA HIGH COURT. 
First Crvin APPBAL No 235 or 1913. 
April 6, 1916. 

Present: —Mr. Justice Chapman and 
Mr, Justice Atkinson. 
RAJBANS SAHAY— Opposite party— 
APPELLANT 
versus 
Rai MAHABIR PRASAD—Appiicant— 
RESPONDENT. 

Land Acquisition Act (E of 1894), ss. 11, 12— 
Acquisition of land by Government—Compensation, 
right to~Adverse possession, clainant by. 

Where the question was whether compensation for 
land compulsorily acquired by Government should 
be awarded to the collateral heir of the last male 
owner, or to a person who had been in possession of 
the land for more thau twelve years prior to the 
acqui-ition proceedings without payment of rent: 

Held, that the latter was the person entitled to 

eceive the compensation, 
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First appeal from an order of the District 
Judge, Gaya, dated the 18th March 1613. 

Messrs. Akbari and Khurshed Hasnain, 
for the Appellant. 

JUDGMENT.—A plot of land was acquir- 
ed for the purposes of the Hast Indian 
Railway Company on the 23rd March 1912, 
and a certain sum of Rs. 580 odd was 
assessed as the compensation to be paid for 
the land. For this sum there were two 
rival claimants, Rai Mahabir Prasad and 
Rajbans Sahay. The plot was originally 
held by Rai Gudar Sahay. Rai Mahabir 
Prasad claimed to be the reversioner to 
the estate left by Rai Gudar Sahay who 
appears to have died io March 1297, 
leaving a widow and a danghter, both of 
whom are since dead. The other claimant, 
Babu Rajbans Sahay, claimed to have been 
the family mukhtear and to have been 
in possession of the plot rent-free. His 
case was that hisfather had been in posses- 
sion before him. The finding of the learned 
District Judge, which is based apparently 
upon eviden-e common to both sides, is 
that Rajbans Sahay tock possession of the 
property soon after the death of Rai Gader 
Sahay during a dispute between the widow 
of Rai Gudar Sahay and Rai Gudar Sahay’s 
daughter-in-law, Sabodra Koer. The respond- 
ent has not appeared, but upon the evi- 
dence offered on either side there can be 
no donbt that Rajbans Sahay had been 
in possession of the property for at least 
twelve years before the 23rd March 1912, 
when the property was acquired, and that 
durirg that period he has paid no rent 
for it. He asserts now that the landlord’s 
title lies with Sahodra Koer. lt is not 
clear when he first asserted this, but it 
is clear that he has been in  possessicn 
for twelve years, and, therefore, Rai Mahabir 
Prasad had lost his right to recover posses- 
sion from him before the land was acquir- 


ed. At the time of the acquisition Rajbans , 


Sabay appears to have acquired by adverse 
possession the title to hold the land without 
paying any rent for it. We are of opinion 
that the learned District Judge was wrong 
in awarding the full amount of compensa- 
tion to Rai Mahabir Prasad, and we set 
aside that direction, and we direct that 
the umount be paid to the appellant, 
Rajbans Sahay. 
Appeal decreed, 
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LOWER BURMA CHIEF COURT. 
* Criminat Revision Petitiun No. 858A 
or 1916. 
June 12, 19'6. g 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 
EMPEROR—- PROSECUTOR — APPLICANT 
VErSuUS 
NGA MYAT KAIN G—Acctsen— OPPOSITE 
Party. 
Penai Code (Act XLV of 1860), s. 302—Murder—Sen- 


tence—Hutenuating circumstances—Murder in the heat of 
passion. 

A sentence of death should ordinarily be passed for 
the crime of murder unless there are extenuating 
circumstances, and a mere absence of aggravating 
circumstances is not enough to justify a sentence of 
transportation for life. 

The fact that a murder was committed without 
premeditation. in the heat of passion upon a sudden 
quarrel is not an extenuating circumstance. 

Crown v, Nga Tha Sin, 1 L. B. R. 216; Hamid v. 
Emperor, 2 L. B. R. 63 and Shwe Cho v. Emperor, 8L. 
B. R. 111; 3 Cr. L. J. 25, referred to. 

Review of the order of the Sessions 
Judge, “Hanthawaddy, dated the 4th April 
1916, passed in Sessions Trial No. 12 of 
1916. 


JUDGMENT. 


Twomey, J.—(May 23rd, 1916.)—The 
appeal of Myat Kaing has been dismissed sum- 
marily. ButI have serious doubts whetherthe 
learned Sessions Judge exercised his power 
under section 367 (5), Code of Criminal Pro- 
cedure, in accordance with law in this case. It 
has been held that a sentence of death 
should ordinarily be passed for murder 
unless there are extenuating circumstances, 
and that a mere absence of aggravating 
circumstances is not sufficient to justify a 
sentence of transportation for life. In the 
present case the lesser sentence was passed 


because the Judge found. that the crime’ 


was committed “without premeditation in 
the heat of passion upon a sudden quarrel”. 
These are not, in my opinion, extenuating 
circumstances as contemplated in the rulings 
of this Court, Orown v. Nga Tha Sin (1), 
Hamid v. Emperor (2), Shwe Cho v. Emperor 
(3). The facts were that the accused and 
deceased had words with one another ina 
gambling waing, when accused drew a knife 


(1) 1 L. B. R. 216 
(2) 2 L. B. R. 63. 
(3) 3 L. B. R. 113; 3 Or, L, J. 25, 
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and stabbed deceased in the abdomen wound- 
ing him mortally. 
Nga Myat Kaing will ba called upon 


to show cause before a Bench of this 
Court why the sentence passed on him 
should not be enhanced. 

ORDER. 


Fox, ©. J—The learned Sessions Judge 
appears to have overlooked the rule adopted 
by the Full Bench of this Court in Crown 
v. Nga Tha Sin (1), which laid down 
that to justify the passing of a sentencs 
of transportation for life in cases of murder, 


the Judge should find that there are 
really extenuating circumstances and not 
merely an absence of aggravating cir- 
cumstances, 


It was also stated that mere absance of 
premeditation was ordinarily an insuffisient 
reason for not passing a capital santence. 
Tf these rules had been borne in mind, a 
sentence of death in the present case 
should have been passed. 

It appears to me, however, doubtful 
whether this Court would have felt bound 
to confirm a sentence of death for a crime 
committed 19 years ago, when the accused 
had apparently not been guilty of excesses 
of violence since. Whilst of opinion that 
there were no really extenuating cir- 
cumstances in connection with the acensed’s 
crime and that «a sentence of death 
should have been passed by the Sessions 
Judge upon the accused, I do not think 
enhancement of the sentence of transporta- 
tion for life is called for. That sentence 
will stand. 


Twougy, J.—I concur. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 532 
‘OF 1916. 

August 17, 1916, 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Smither. 
SARAT CHANDRA MADAK AND ornens— 
PETITIONERS 
versus 
MOBARAK MALLIK AND orarrs~ 


Opposite Party, 
Criminal Procedure Code (Act V of 1898), s. 147-~ 


yo 
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Dispute concerning right to collect 
whether falls within the section. 

The words “concerning the rightof use of any 
land or water” in section 147, Criminal Procedure 
Code, are wide enough to include the right to go 
upon a hat for the purpose of collecting gratuities; 
therefore, a dispute concerning the right to collect 
tolas (gratuities) from a hat falls within. the pur view 
ofthe section. [p. 467, col. 1.] 


Criminal revision against the order of 
the lst class Magistrate at Arambagh, 
dated the 10th April 1916. 


„Babus Rishindra Nath Sarkar and Ramesh 
Chandra De, for the Petitioners. 

Babu Bibhuti Bhusan Saha, for the Op- 
posite Party. 


JUDGMENT.—In this case the dispute 
was withreferenze to the right to collect 
tolas, or small perquisites, from Dewangunge 
hat. The first party on behalf of the local 
Mahomedans was claiming the right to 


tolas from hat, 


collect the tolas only on one day every 
year, for performing a certain religious 
ceremony. The second parties who were 


Hindus were objecting to this, saying that 
the Mahomedans had no such right to collect 
tolas from the hat as alleged by the first 
party. 

Now, the first ground upon which this 
Rule was issued was that the case was 
not one falling within* section 147 of the 
Criminal Procedure’ Code, and the reason 
why ‘it is alleged that the case did not 
come within that section was that the dis- 
pute was not one concerning the right of 
use of any land, 

Now;*in our opinion, it was a dispute 
concerning the right of use of land. As far as 
I can understand, the fasts of this case 
show that the hat was held every week in 
the particular village. It was held always 
on the same vacant piece of ground some- 
what about the middle of the village, and 
when the hat was held, people who wanted 
to sell their goods came and took up their 
position upon different places on this vacant 
piece of ground in the ordinary course of 
events. It may be described as a kind of 
market, and the place where it is held 
may be described as a kind of market- 
place. The Mahomedans were alleging that 
they had the right on one day in the year 
to go upon this piece of land when the 
hat was held for the purpose of collecting 
from the people who were there, the shop- 
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keepers I suppose, and also people who 
frequented the shops, gratuities for the 
purpose of performing a particular religions 
ceremony, and the dispute was with reference 
to the right of the Mahomedans to do 


that. 


The question is whether that is a dispute 
concerning the right of use of any land. 


The first observation, I would make, is 
that the words which are used in section 
147 of the Criminal Procedure Code are 
not the same as those used in section 145 
of the same Code. The words used in section 
145 are these: “a dispute likely to cause a 
breach of the peace eaists concerning any land 
or water.’ It bas been held by this Court 
that what is contemplated there is ¢mmove- 
able property, something of which actual 
physical possession can be given and taken. 
But when you come to section 147, as I 
have already pointed ont,” the words used * 
are not “concerning land or water”, but 
‘concerning the right of use of any "land 
or water.” The words used are of wider 
and more general application. The marginal 
note describing this section ig “disputes 
concerning easements, etc.” It has been 
held by this Court tbat the words of a 
section cannot be limited by the marginal, 
note in, accordance with the usual rule of. 
construction of Statutes. It has, however, 
been held that the word “easements” was. 
not used in this section in the limited 
sense in which it is used in English Law. 
It has been expressly so held by this 
Court inthe case of Dukhi Mullah v. Halway 
(1) (and the part of the judgment to 
which I wish to refer is at page 59) that 
the word “easements” was not used in a 
limited sense as in English Law: „and the 
judgment goes on to point out: “In the 
first place the section speaks of ‘easements, 
etc., and in the second place there is no- 
thing to show that the British Indian Legis- 
lature uses the term ‘easements’ in the 
restricted sense in which it is used in 
English Law so as to exclude profits a 
prendre, while on the contrary a reference 
to the definition of easements in the Limita-, 
tion Act (XV of 1877, section 3), which 
was passed four years before the Criminal 
Procedure Code, and in the Hasements Act 


(1) 28 C. 55; 12 Ind, Dec, (N. s.) 87, 
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(V of 1882, section 4), passed in the same 
year as the Criminal Procedure Code a 
little more than a month before, shows that 
the term is used as including profits a 
prendre. There is then nothing to show 
that the words ‘the right to do anything 
in or upon tangible immoveable property’ 
in section 147 do not include the right to 
fish in a ght.” < . 

Now, those words “the right to do any- 
thing in or upon any tangible immoveable 
property”, which had been in section 147 
of the previous Criminal Procedure Code, 
are not to be found in the corresponding 
section of the present Code and the mate- 
rial words now are, “concerning the right 
of use of any land or water.” Having regard 
to the ordinary meaning of the words and 
to that decision, I am of opinion that the 
words are wide enough to include such a 
right of use of the land as is tlaimed by 
the Mahomedans in this case, namely, the 
right to go upon the land for one day in 
the year for the purpose of collecting gratui- 
ties to be used for a certain religious 
purpose. 


With regard to the second point, this was 
of an entirely different nature. It was based 
on the ground that there was no finding as 
to the last exercise of the right. This 
arises in this way. There is a proviso to 
section 147 which says this: “Provided that 
no order shall be passed under this section 
permitting the doing of anything where the 
right to do such thing is exercisable 
at all times of the year, unless such right has 
been exercised within three months next before 
the institution of the inquiry; or where the 
right is exercisable only at particular seasons 
or on particular occasions, unless the right has 
been exercised during the last of such 
seasons or occasions before such institution.” 
The latter part of this proviso applies to 
this case; and it is alleged on behalf of 
the petitioners that there 
here that this particular right claimed by 
the Mahomedans was exercised during the 
last of such seasons or occasions before 
the institution of the inquiry; and, there- 
fore, he argues that the Magistrate had 
no jurisdiction to make the order. 

It is quite true that there is no express 
finding to that effect in his judgment. 
But we have got his explanation and from 
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it we find that ‘although there had been 
opposition’ -by the petitioners, that opposi- 
tion was not suecessful: and, the evidence 
of the witnesses for the first party, that 
is the Mahomedan party, showed that the 
right was exercised by the first party 
Mobarak Mallik during the last three years: 
and that witnesses for the first party 
proved that the right had been exercised 
by the first party upto the last year and 
that they could not only this year collect 
any tola owing to violent opposition by 
the second party: and then the Magistrate 
goes on to refer to the particular wit- 
nesses whose evidence I need not specifically 
mention, Now, if the evidence as to these 
facts was accepted by the Magistrate, as 
I gather from his explanation he intended 


to do, he in fact had jurisdiction. The 
only thing is that he did not expressly 
state that finding in his judgment, The 


only result of making the Rule absolute 
asking the Magistrate to reconsider the 
matter would be to ask him to insert 
that, the effect of which he had stated in 
his explanation. My Jearned brother and 
myself are satisfied on the facts that the 
Magistrate had jurisdiction to make the 


order: and we do not think that that is 
a good ground for making the Rule 
absolute, 


With regard to the third point, that 
there is no finding that there was a 
likelihood of a breach of the peace, in 
my opinion, there is a finding to that 
effect. If it is not express it is certainly 
implied. Further than that, it was not 
one of the grounds on which the Rule 
was granted. 

For these reasons, we think that the Rule 
must be discharged. 


Rule discharged. 
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LOWER BURMA CHIEF COURT. 
OrtminaL Revision Petition No. 120 or 1916. 
August 21, 1916. 

Present:—Mr. Justice Twomey. 

NGA SHWE KYAW— APPLICANT 
versus 
EMPEROR — Opposire Party. 
Criminal Procedure Code (Act F of 1898), s. 439 — 
Revision, grounds for—Inferences not warranted by 

evidence. 

Inferences not warranted by the evidence, drawn 
to the prejudice of the accused, are good grounds 
for a criminal revision {[p. 468, col. 1.] 

Review of tbe order of the Special 
Power Magistrate, Prome, dated the 
14th February 1916, passed in Criminal 
Regular Trial No. 317 of 1915. 

ORDER. The applicant Shwe Kyaw 
was convicted of having in his possession 
a mould for making counterfeit rupees and 
seven counterfeit rupees and was sentenced 
under section 285, Indian Penal Code, to 
rigorous imprisonment for three years. The 
Sessions Court dismissed his appeal. I 
admitted the application for revision, 
mainly because it appeared from the 
judgment of the Sessions Court that 
geveral inferences not warranted by the 
evidence had been drawn to the prejudice 
of the accused. 


. The ‘incriminating articles were found 
under a smal) paddy bin behind the 
‘accused’s house. The mould or press 


consists of two flat pieces of iron which 
fit on to one another, one piece having a 
circular depression the size of a rupee and 
when the two pieces of iron are placed 
together there is an aperture at one end 
of the mould, which is apparently adapted 
for pouring in molten metal. Although 
.the circular depression has no wax or other 
material for receiving the impression vf 
a coin, there can be little doubt that the 
two pieces of iron were designed for the 
purpose of making counterfeit rupees. 

But this mould and the counterfeit coins 
were admittedly found in a place where 
it would have been a matter of no particular 
difficulty for an outsider to “plant” them. 
The paddy bin is close to a path leading 
to the high road to Hmattaing and the 
village fence has holes in it. It would 
apparently have been easy enough for an 
outsider to put the things under the din 
at night withcut the knowledge of the 
acensed, and thongh he has not succeeded 
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in proving to the satisfaction, of the 
Magistrate and the Sessions Judge that 
the informer Po Thaw and the headman 
Po Kyaw bear him ill-will, the mere fact 
that the articles were found in such an 
outlying position gives rise to doubts as 
to conscious possession on the part of the 
accused. 

It appears that Sbwe Kyaw had been 
under suspicion for a long time and that 
his house had already been searched twice 
but without resalt. I 


within the year 

cannot agree in the Sessions Judge’s 
cpinion that the previous unsuccessful 
searches were likely to increase Shwe 
Kyaw’s sense of security. It seems to me 
that a man` who bad such excellent 


grounds for knowing that he was suspected 
would be unlikely to keep incriminating 
articles at any place where it could be 
said they were under his control. The 
Sessions Judge appears to have gone so 
far as to count the remoteness of the 
paddy bin and its accessibility from outside 
as circumstances indicative of Shwe 
Kyaw’s guilt, the argument being that 
the accused would keep the mould, etc., 
far from his house so as if need be to 
avail himself of the defence which has 
actually been set. up. Carrying this argu- 
ment to its logical conclusion it would 
follow that the more remote the place of 
concealment and the more accessible to 
“planters”, the greater is the probability 
of guilty knowledge. But the Sessions 
Judge seems to have been inflaenced also 
by a consideration which is inconsistent 
with the above. It appears that Shwe 
Kyaw particularly asked the searchers 
not to pull his paddy bin about lest 
they might damage his property, aud the 
Sessions Judge accepted the view of the 
prosecution that his remonstrance betokened 
guilty knowledge of what was under the 
bin. lf Shwe Kyaw had designed to rely 
on the remoteness of the bin and its 
accessibility, he would surely not spoil the 
effect of this defence by showing nervousnes 
when the search became “hot”, It is 
natural for a man to protest if his pro- 
perty is roughly handled and the fact that 
Shwe Kyaw did so, appears to me to be 
in his favour rather than otherwise. lf 
he knew what was under the bin it was 
obviously his best policy to hold his 
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tongue and rely on the defence which, 
according to the Sessions Judge’s argument, 
he had already planned. 

The supplementary evidence produced by 
the prosecution as to false coins having 
been issued previously by Shwe Kyaw is in 
every case of a very dubious kind. The 
witnesses all speak to incidents which happen- 
ed Sto 10 months before the search and a 
good deal of the evidence is mere hearsay, 
Even if these witnesses are speaking the 
truth, there is no proof that any of the 
coins which ‘they refer to were really 
counterfeit, 

I think the prosecution entirely failed 
to establish the charge against the applicant. 
The conviction and sentence are set aside 
and the applicant Shwe Kyaw is acquitted. 

Convicition set aside. 


CALCUTTA HIGH COURT. 
Civis Revision No. 17 of 1916. 
duly 21, 1916. 

Present: —Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Walmsley. 
TARU BABU alias TARAK DAS MOITRA 
— PETITIONER 
versus 


EMPEROR—Opposite PARTY, 

Criminal Procedure Code (Act V of 1698), ss. 195, 
476—Penal Code (Act XLV of 1860), s. 2258—Send- 
ing persons to Mayistrate for abetting escape from 
custudy—Omission to make preliminary enquiry— 
Jurisdiction. 

A Court has no power to accord sanction for 
prosecution of a person under section 226B, Indian 
Penal Code, for snatching away a judgment-debtor 
from the custody of ona of its process peons, as 
section 225B, Indian Penal Code, is not mentioned 
in a 195, Criminal Procedure Code. [p. 469, 
enl, 2, 

AjCourt acts without jurisdiction under section 476, 
Criminal Procedure Code, in sending a person to take 
his trial, for an alleged offence, without making a pre- 
liminary euquiry as to the circumstances constituting 
the alleged offence, The enquiry may be unnecessary 
when the Court is already in possession of the 
material facts from the evidence recorded at the trial, 
but where the incident constituting the alleged 
offence took place outsids the Court as to which the 
Judge himself has no knowledge, it is incumbent on 
the Court to make an enquiry preliminary to passing 
orders under the section, [p. 470, col. 1. 
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Rule agains} an order of the 2nd Maunsif, 
Howrah, dated the 20th May 1916. 

Babu Monmotha Nath Mookerjee, for the 
Petitioner. 

JUDGMENT. 

SANDERSON, C. J.— In this case we think the 
Rale should be made absolute. What happened 
was this. It was brought to the knowledge 
of the learned Munsif who had tried a parti- 
cular case; No. 614 of 1915, that cortain 
persons, one of whom was the petitioner to 
this Court, had endeavoured to rescue a 
certain person from the custody of the 
execution peon, The learned Munsif direct- 
ed these persons to appear before him and to 
show cause why they should not be com- 
mitted for trial in the Criminal Court. Then 
it came to his knowledge that a relation of his 
was assisting to conduct the case for some of 
the accused. He, therefore, very properly 
felt that he ought not to adjudicate upon the 
case. Consequently, he proceeded to send 
“the aforesaid persons to the Magistrate to 
try themon the charge of snatching away 
Sadhan Chandra Nandy from the lawful 
custody of the said peon.” Healso sent “the 
said Sadtan Chandra Nandy to the Magia- 
trate to take his trial before him for abetting 
the aforesaid persons in the commission of 
the offence”. To my mindit is clear that he 
purported to act under section 476, Criminal 
Procedure Code. 


The question arises whether he had power 
soto do. In my opinion he had not; first, 
bacausg the sestion in purauanc3 of whizh the 
accused person3 were charged was section 225B 
of the Indian Penal Court. That isa sastion 
whith is not mantioned insaction 1953 of the 
Criminal Procedure Coda. Therefore for 
that reason the learned Munsif woall not 
have power to send the aczused for trial for 
that offence. 


But there is another reason which to my 
mind isa more important reason, and it is 
this. Section 476, Criminal Procedure Code, 
says, “wben any Civil, Criminal or Revenue 
Court is of opinion that there is ground for 
enquiring into any offence referred to in 
section 195 and committed before it or 
brought under its notice in the course of a 
judicial proceeding, such Court, after making 
any preliminary enquiry that may be necessary 
may send the case for enquiry or trial to the 
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nearest Magistrate of the first class”. Now 
it is quite evident in this case that the learn- 
ed Munsif made no preliminary enquiry 
whatsoever. It was reported to him that 
these persons had snatched away or 
endeavoured to snatch away the judgment- 
debtor from the custody of the peon, He 
did not make any enquiry. It is quite true, 
as has been pointed out by Mr. Mookerjee, 
-that the words are “any preliminary enquiry 
that may be necessary”, and I can quite 
imagine that in certain cases no preliminary 
enquiry is necessary. It may be that in a 
case where the Judge is trying the case and 
.all the facts which are material to the charge 
have been bronght to the notice of the learned 
Jadge, or have come out during the course 
of the hearing of the case, it would be mere 
waste of time and quite unnecessary to hold a 
preliminary enquiry, because thelearned Judge 
is already in possession of all the material 
facts on which it is necessary for him to 
form the judgment. But in such a case 
as this, where the incident took place 
outside the Court, and as to which the 
learned Judge himself could have no 
knowledge and as to which evidence 
must be called for, in my judgment, 
unless he does hold such a preliminary 
enquiry as may be necessary to enable 
him to determine whether or not there is 
any case fit to be sent to the Magistrate, 
hehas no jurisdiction to send the accused 
under section 476, Criminal Procedure Code, 

For these two reasons in my judgment 
the learned Munaif had no jurisdiction. 

I think one ought to say that our deci- 
sion does not necessarily put an end to 
any such proceedings as ought to be taken 
against the accased persons. A complaint 
may be laid before the Magistrate in the 
ordinary way in respect of this matter 
and the learned Magistrate may proceed to 
enquire into it inthe usual course. 

In our opinion, this Rule, which is obtained 
by the petitioner in this case, should be 
made absolute. “But we think that it ought 
to be made applicable to all the accused 
persons. 

WALMSLEY, J.— I agree. E 


Rule made absolute. 
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PATNA HIGH COURT. e 

FULL BENCH. 

CURIMINAL Revision No. 343 or 1916. 
November 27, 1916. x 

Present:—Mr. Justice Mullick, Mr. Justice 
Atkinson and Mr. Justice Jwala Prasad. 
BUCHAN SINGH AND OTHERS— 
~ PETITIONERS 
versus 


EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), s. 106— 
Appellate Court, power of, to order security in afim- 
tng conviction—Jurisdiction. 

An Appellate Court has power, in affirming a 
conviction and sentence passed on an accused, to 
pass an order binding down the accused under section 
106 of the Criminal Procedure Code, even though the 
Court convicting in the first instance was not com- 
potent to doso. [p. 471, col. 1.] 

Emperor v. Bhausing Dhumalsing, 1 Ind. Cas. 
454; 33 B. 33;10 Bom. L. R. 759;8 Cr. L. J. 267; 
Dharam Dasv. Emperor, 7 Ind. Cas. 412; 33 A. 48; 
7 A. L. J. 910; 11 Cr. L. J. 480; Solai Gounden, In re, 
21 Ind. Cas. 174; 87 M. 153; 14M. L. T. 236; (1918) 
M. W. N. 769% 25 M L.J. 403; 14 Cr. L, J. 574, 
approved. 


Emperor v. Momin Malita, 35 C. 434; 12 C. W.N. 
752; 10. L. J. 602; 8 Or. L. J. 9; 4 M. L. T. 340, dis- 
sented from. 

Criminal revision from an order of the Sab- 
Deputy Magistrate, Baxar, dated the llth 
September 1916. 


Mr. Rajendra Prasad, for the Petitioners. 
The Deputy Government Advocate, for the 
Opposite Party. 


JUDGMENT. 


MuLLIGK, J.—In this case a second class 
Magistrate convicted the petitioners before 
us of rioting and sentenced them to various 
terms of imprisonment, The case came on 
appeal before the District Magistrate and 
the District Magistrate, while upholding the 
convictions, altered the sentences and at the 
same time called upon the petitioners to 
shew cause why they should not be bound 
down under the provisions of section 106 
of the Criminal Procedure Code of 1898, 
Cause was shown by the petitioners, with 
the result that the District Magistrate 
ordered each of the petitioners to execute 
a bond for Rs. 300 with two sureties of 
Rs, 300 each. The matter now comes on 
revision before us on a point of law. It is 
submitted by the learned Vakil for the ` 
petitioners that the learned District Magis- 
trate was not competent to order the peti- 
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tioners to give security as the Court of 
first ingtance was itself not competent to 
do so, and he has invited us to refer 
to the corresponding provisions of the 
Criminal Procedure Code of 1872 for the 
purpose of shewing what the intentions of 
the original framers of the Code were. But 
we are not concerned with the terms of 
that Code which were superseded by sec- 
tion 106 of the Code of 1882, which again 
was amended by the present Code of 1898. 
After the Code was amended in 1882 some 
Courts took the view that an Appellate Cours 
had no longer power to bind down an ac- 
cused person of its own motion. Section 
106 of the present Code was then expressly 
enacted in order to declare and affirm the 
Appellate Court’s power to do so. But I 
cannot admit that the effect of the enact- 
ment is to place upon the Appellate Court the 
limitations whish the learned Vakil for the 
petitioners now desires to impose upon the 
exercise of its powers. 


Apart from the plain language of the 
section the weight of authority is entirely 
against the learned Vakil. In the case of 
Emperor v. Bhausing Dhumalsing (1), 
the Court held that under clause 3 of 
section 106 of the Code of. 1898, an 
Appellate Court was fully competent to pass 
an order binding down an accused under 
sestion 106, even though the Court cən- 
victing in the first instance was not com- 
patent to do so. That decision was follow- 


ed in Dharam Dıs v. Emperor (2) and againin | 


Solat Gounden, Inve (8), where ‘a Fall Baach 
of three Judge3 of the Madras High Court, 
. expressly dissenting from Muthiah Chetti v. 
Emperor (4) and Paramasiva Pillai v. Emperor 
(5), adopted the reasoning of the Bombay 
Court in Emperor v. Bhausing Dhumalsing (1). 
This Fall Bench decision of the Madras High 
Court was passed in 1914 and is the latest 
exposition of the law on this point. On 
the other hand the only authority upon 


i 


(1) 1 Ind. Cas. 454; 33 B. 33; 10 Bom. L. R. 756; 8 
Or, D. J. 267. 

(2) 7 Ind. Cas. 412; 88 A. 48; 7 A. L. J. 910; 11 
Or, L. J. 480. 

(3) 21 Ind. Cas 174; 37 M. 153; 14 M. L. T, 235; 
(19183 M. W. N. 769; 25 M. L. J. 403; 14 Or. L, J. 574. 

- (4) 29 M. 190; 3 Cr. L J. 461. 
(5) 30 M. 48; L M. L, T. 403; 5 Or. I. J, 88 
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‘which the learned Vakil for the “petitioners 


can rely is the case of Emperor v. Momin 
Malita (6), passed in 1908 by a Divisional 
Bench of the Caleutta High Court, In 
that case the learned Judges did not enter 
into any discussion of the provisions of 
the new Code, but they relied on the two 
Madras cases reviewed by the Fall Bench 
in 1914 and upon the case of Mahmudi 
Sheikh v. Aji Sheikh (7) which was decid- 
ed under section 106 of the Code of 1882. 
In my opinion the terms of that section 
having been amended by the present Act, 
the decision in the case of Mahmudi Sheikh 
v. Aji Sheikh (7) aud the reasoning of the 
Court in that case do not apply to the case 
now before us, and the weight of authority 
is conclusively in fayour of the view taken 
by the Madras High Court in Soait Gounden’s 
case (3), 

I would, therefore, dismiss the present 
application and confirm the sentences. 

Arginson, J.—I concur. 

J WALA PRASAD, J.—I concur. 


Application dismissed. 
(6) 35 C. 434; 12 C. W. N. 75% 7 0. L. J. 692; 8 Cr. 
L. J. 9; 4 M. L. T. 340. 
(7) 21 C. 622; 10 Ind. Dec. (N. s.) 1045. 


PUNJAB CHIEF COURT. 
CriminaL Revision No, 1712 or 1916, 
December 8, 1916. 

Present: —Mr. Justice Shah Din, 

NUR MUHAMMAD—Accusen—Petitiongr 


UETSUS 


EMPEROR—Responpenr, 

Criminal Procedure Code (Act V of 1898), s. 110, el. 
(£)—Evidence of general repute, whether admissible— 
Proof. 

In order to bring a case within clause (f) of section 
110 of the Criminal Procedure Code, it ig necessary 
to prove by definite evidence that the acoused is go 
desperate and dangerous a person as to render his 
being at large without security hazardous to the com. 
munity. [p. 472, col. 2.] 

_ Evidence of general repute is not admissible in 
proceedings taken under that clause. [p. 472, col. 2) 

Akhoy Kumar Chatterjiv. Queen-Empress,5 C, W, 
N. 249; Wahid Ali Khan v, Emperor, 11 0. W. N. 789; 
6jCr. L. J. 1, Kalai Haldar v, Emperor, 290. 779° 
Muthu Pillai In re, 8 Ind. Cas. 493: 8 M. L. T. 847; 11 
Cr. L.J. 663; (1911) 1 M. W. N. 34 21 MLL. J. 488 
and Emperor v. Bidhyapati, 25 A, 273, A, W, N. (1903) 
86, referred to. 
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Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the District Magistrate, Jhelum, dated the 
2lst August 1916, affirming that of the 
Magistrate, Ist class, Chakwal, dated the 
12th July 1916, directing the petitioner to 
furnish a bond in Rs. 500, with two sure- 
ties jointly and severally responsible in the 
same amount, tó be of good character for 
the period of one year, or in default to 
undergo one year’s rigorous imprisonment. 

Dr. Muhammad Iqbal, for the Petitioner. 


Mr. Bhagat Ram Puri, for the Government 
Advocate, for the Crown. 

JUDGMENT.—In this case the petitioner 
Nur Muhammad has been ordered under 
section 110 (f), Criminal Procedure Code, 
by Mr. P. J. Anderson, Magistrate of the 
first class, Chakwal, to execute a bond for 
Rs. 500 with two sureties to be of good 
behaviour for a period of one year. The 
petitioner has applied to this Court for 
revision of the order of the Magistrate, on 
the ground that the evidence adduced 
by the Police against him is not sufficient 
to bring his case within the purview of 
clause (f) of section 110 aforesaid, and 
after hearing Counsel for .the petitioner 
and for the Crown, I think that this con- 
tention is sound and must be allowed. 
Seven witnesses have given evidence against 
the petitioner in the Court below, and 
the gist of tkeir evidence is that the 
petitioner had committed two murders in 
1910 and 1915, was suspected in 1911 of 
having committed burglary in the house 
of one Hassa in connection with which 
his house was searched but nothing in- 
criminating was found, that he associates 
with bad characters in the neighbourhood, 
and that he is a desperate and dangerous 
person and people are afraid of him. 


As to the murders said to have been 
committed by the petitioner in 1910 and 
1915, the petitioner was tried on both 


occasions in respect of the alleged crime 
but was ultimately acquitted in the earlier 
gasa by the Court of Session and in the 
later case by this Court (see judgment 
of this Court. Criminal Appeal No. 999 of 
1915, decided on the Gth December 1915). 
Having been acquitted in the two capital 
eases, it is‘ clear that in the eye of the 
law he must be held to haye been inno- 


INDIAN CASES, 


[1917 


cent; and the Magistrate was, therefore, in 
error in referring to and relying upon the 
crimini] trials of 1910 and 1915 as 
showing that the petitioner was a dangerous _ 
person. Next, we have the fact that the 
petitioner’s house was searched in 1911 on 
suspicion of his connection with a burglary 
in the house of one Hassa. That fact 
has no bearing whatever on this case, 
inasmuch as the petitioner has been held 
to be a dangerous character under clause 
(f) and not an habitual offender under 
any one of the other clauses .of section 
110, Criminal Procedure Code. 


As regards the applicability of clause 
(f) of the aforesaid section to the present 
case, it is clear that evidence of general repute 
is not admissible in proceedings taken under 
that clausa [Akhoy Kumar Chatterjee v. Queen. 
Empress (1), Wahid Ali Khan v. Emperor 12), 
Kalai Haldar v Emperor (3), Muthu Pillai, 
In re (4), Emperor v. Bidhyanatd (5)]. 
I have carefully gone through the evidence 
of ihe witnesses produced by the Police 
in this case and I find that it is mostly 
evidence of general repute, such as would 
be admissible only in proceedings taker 
under clauses (a) to (e) of section 110, 
and is wholly insuffisient to establish that 
the petitioner's case falls within clause 
(f) of that section. In order to bring the 
petitione:’s case within clause (f) of the 
section it is necessary to prove by definite 
evidence that he is so desperate and 
dangerous as to render his baing at large 
without security hazardous to the com- 
munity. The witnesses for the prosecution 
do not alleze or prove any specific acts 
as having been done by the petitioner 
from which the Court could draw a reasonable 
inference that the patitioner was so des- 
perate and dangerous as to render his 
being at large without security hazardous 
to the community. They all content them- 
selves with making the bold statement 


that the petitioner is a desparate and 
A 
(1) 5 0. W.N. 249, 
(2) 11 0. W. N. 789; 6 Cr. L. J. 1. 
(3) 23 C. 779. 
(4) 8 Ind. Cas. 433; 36 M. 253; 8 M. L. T. 347; IL 


. J. 653; (LLL) 1 M: W. N. 3524 M. L. J, 452. 
25 A. 273; A. W. N. (1903) 36. 
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dangerous individual, and in support of 
it mgst of them refer to the two 
murders which were alleged to have been 
committed by the petitioner in 1910 and 
1915 and to which reference has been 
made above. 

In my opinion it has not been proved 
in this case that the petitioner's case falls 
within clause (f) of section 110 of the 
Code; and I, therefore, set aside the order 
of the Magistrate and direct that the 
security-bond, if any, executed by the 
petitioner be cancelled. 

Order set aside. 


LOWER BURMA CHIEF COURT, 
Civit, Revision Petitioy No. 172 or 1916. 
November 23, 1916. 

Present: —Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Ormond. 

KO MAUNG GYI—Arpeuicant 
versus 


MA MA— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 439, 
476—Order by Civil Court under s. 476—Revision. 

Section 439 of the Criminal Procedure Code does 
not confer jurisdiction on the High Court exercising 
criminal jurisdiction to revise an order made by a 
District Court under section 476. 

Ramzan Ali v. Oporno Charan Chowdry, 4 L. B. R. 
188; 7 Cr. L. J. 416; San Gaing v. King-Emperor, 4 L. 
B. R. 388; 9 Cr. L. J. 24; Kali Prosad Chatterjee v. 
Bhuban Mohini Dasi, 8 C. W. N. 73; 1 Cr. L. J. 21, 
referred. to. 


Mr. McDonnell, for the Applicant. 

JUDGMENT.—This isan application to 
revise and set aside an order, made by a 
District Judge under sestion 476 of the 
Criminal Procedure Code after the decision of 
a suit before him, sending to a Magistrate for 
inquiry a case against the applicant of having 
committed the offences of giving false evidence 
and using evidence known by him to be 
false. 6 

The petition is headed as a civil revision, 
but the learned Advocate who appeared in 
support of it has not asked for the exercise 
of the Court’s civil revisional powers under 
section 115 of the Civil Procedure Code. _ 

He has asked that the application may be 
dealt with in exercise of the Court’s revisional 
powers under section 439 of the Criminal 
Procedure Code, 
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In Ramzan Ala v. Oporno Oharan Chowdry 
(1) andin San Gatng v. King-Emperer (2) 
Irwin, J., held that section 439 of the Crimi- 
nal Procedure Codé did not confer jurisdiction 
on this Court exercising crimina] jurisdiction 
to revise an order made by a District Court 
under section 476 of the Code. He followed 
a decision of the Madras High Court and the 
case of Kali Prosad Ohatterjee v. Bhuban 
Mohini Dasi (3) in the Calcutta High Court. 
The learned Advocate has contended that 
these decisions as well as others in the Allaha- 
bad High Court were erroneous, and shculd 
not be followed. 

The correctness of the decision in Kale 
Prosad Chatierjee v. Bhuban Mohini Dasi (3) 
has been express'y affirmed by a Full Bench 
of the Calcutta High Court [ Har PrasadiDus 
v.. Emperor (4)] after very full and elaborate 
argument and consideration of all the deci- 
sions and provisions of law bearing on the 
questions involved. 

We are not prepared to differ from this 
decision and hold that it is not open to us to 
revise the District Judge’s order under powers 
conferred on the Court by section 439 of the 
Criminal Procedure Code. 

The application is rejected. 

Application rejected. 


PUNJAB CHIEF COURT. 
Criminar Reviston No. 609 or 1916. 
May 20, 1916. 
Present:—-Mr. Justice Broadway, 
MAULA BAKHSH—Prtitiongr 


CETSUS 


LAL CHAND— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 195, 
439, 537—Chief Court, power of, to examine record 
and pass orders—Sanction, application for—Notice to 
accused, whether necersary—Sanction grunted by suc- 


\ cessor of Munsif before whom alleged , offence com- 


mitted, whether valid—Misdescription of officer granting 
sanction, effect of. 

Under section 439, Criminal Procedure Code, the 
Chief Court has full powers to examine the record 
of acase and pass such orders as may be neces- 
sary. [p. 475, col. 2.] 

Before granting sanction under section 195 itis 
advisable to give notice to the accused, although the 
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issue of such 9 T is not provided for in the 
| 475, col. 2. 
oa le e Court of a Munsif of the Ist class 
‘as a permanent Court with a perpetual succession 
‘of Judges, and on the transfer of a Munsif from a 
District, the Court of the Munsif who takes over 
the pending work is not identical with the Court 
of the Munsif who has been transferred. Therefore, 
a Munsif before whom an offence has not been 
‘gommitted cannot grant sanction to prosecute under 
section 195, merely because he has succeeded a Munsif 
jn that particular place or district. [p. 477, col. 1.] 
` Phina Singh v. Empress, 24 P. R. 1689 Crs Sobha 
‘Singh v. Lal Chand, 30 P. R. 1901 Cr; Mela Ram v. 
Emperor, TP. R. 1902 Cr. 44 P. L. R. 1902; Emperor 
w. Dauli, 2 Ind. Cas. 812; 6 P. R. 1909 Cr.; 104 P, L. R, 
1909; 12 P. W. R. 1909 Cr; 10 Or, L. J. 168; Muhammad 
Ishaq v. Mugim-ud-Din, 19 Ind, Cas. 178; 7 P, R. 
1913 Cr; 14 Cr, L. J. 178; 207 P. i. R. 1918; Karim 
"Baksh v. Mul Chand, 29 P. R. 1879 Cr., referred to. 
Runga Ayyar v. Emperor, 29 M. 831; 4 Cr. L. J. 175; 
In re Lakshmidas Lalji, 32 B. 184; 10 Bom. L. R 28; 
3M. L. J. 116; 7 Cr. L. J. 85; Shaikh Bahadur v. 
Shaikh Eradatullah Mallick, 6 Ind. Cas. 801; 87 C. 
642; 14 ©. W. N. 799; 120, L. J. 45; 11 Cr. L. J. 407 
Rati Jha v. Emperor, 14 Ind. Cas. 201; 39 C, 
468 at p. 466; 16 C. W. N. 623; 15 O. b. J. 509; 18 Cr. 
L. J. 201; In the matter of Lalit Mohan Pal, 5 C. L.J. 
176; 5 Cr. L. J. 186, distinguished, ; 
© A wisdescription in the order of sanction of the 
officer granting sanction to prosecute a person does not 
vitiate the sanction accorded, and section 537, Criminal 
‘procedure Code, covers the irregularity. [p. 476, 
gi the officer who granted sanction had a 
dual capacity, being both a Ist class Munsif and a 
Jst class Magistrate, and he erroneously described 
himself as ‘Magistrate’ when he should have written 
‘Munsif’: : ; ; 
Held, that it was only an irregularity which was 
cured by section 587, Criminal Procedure Code. [p. 


416, col. 1.] ne 
Case reported by the District and Ses- 


sions Judge, Hissar, with his No. 230 J. 
of 27th March 1916. 

PACTS.—There was a civil dispute between 
Lal Chand, plaintiff, and Maula Bakhsh, 
defendant, about a wall in the Court of 
Mr. Marsden, Munsif, Ist class, Palwal. 
In this case Maula Bakhsh made ar state- 
ment on 18th August 1914 as defendant 
regarding this wall, The statement does 
not appear to be clearly recorded, so far as 
the disputed wall was concerned. The 


defendant also stated that when plaintiff - 


bought from Bute Khan there were two 
chhappars. In the same case on Sth December 
1914 before Mr. Spence, Mansif, lst clase, 
Palwal, Maula Bakhsh as a witness of the 
plaintiff stated that when Bute Khan owned 
‘the plaintiff's house it was inhabited by 
Kalu, son of Mangtu, in one chhappar and 
Alim Ullah in the other, Bute Khan lived 
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in a chhappar outside. There are three 
chhappars in all. This case was decided by 
Mr. Spence on 17th December 1914. There 
was an appeal made by Maula Bakhsh, 


defendant. The appeal is said to be still 
pending before the Additional District 
Judge sitting at Karnal. On 13th May 


1915, Lal Chand appears to have applied 
to the Sub-Divisional Officer, Palwal, (then 
Mr. Raghbir Singh) for sanction to his 
prosecuting Maula Bakhsh on the alleged 
discrepancies in his statements as a defend- 
ant and subsequently as a witness of the 
plaintiff. It isadmitted that asa witness 
of the plaintiff his statement was true. 

Lal Chand, plaintiff, was by order, 
dated llth Jonne 1915, granted sanction by 
Kanwar Raghbir Singh, Sub-Divisional 
Officer, Palwal, under section 195, Criminal 
Procedure Code, to prosecute Maula Bakhsh 
under section 193, Indian Penal Code. 

GROUNDS.—Mr. Raghbir Singh thought 
that as successor of Messrs. Marsden and 
Spence he could give the sanction, and 
gave to Lal Chand sanction to prosecute 
Maula Bakhsh signing the order of sanction, 
dated llth June 1915, in his capacity of 
Magistrate, Istclass, He passed this order 
without hearing Maula Bakhsh. Lal Chand 
lodged a complaint on the basis of this 
sanction on 17th November 1915 in the 
Court of Lala Prabhu Dayal, Magistrate, 
lst class, Gurgaon. Maula Bakhsh applied 
to that Court on 17th January 1916, 
bringing to the notice of the said Court 
the illegality of the order of sanction passed 
against him without giving him any notice 
and without bearing him, and he was direct- 
ed to seek his remedy by appeal, if advised. 
After this Maula Bakhsh petitioned to this 
Court on 4th March 1916. Appellant’s 
petition as an appeal is time-barred but the 
illegalities committed are so material and 
the order of sanction so carelessly given 
by the lower Court, which had no jurisdic- 
tion whatever to give such sanction, that 
I consider ita fit case for submission to 
the Chief Conrt with a recommendation 
that the order be set aside. 


First, Mr. Raghbir Singh as successor of 
Messrs. Marsden and Spence had no 
jurisdiction to grant the sanction. He 
should have sent up the petition for sane- 
tion to the Appellate Court, 
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Second, the first statement of Maula 
Bakhsh was asa defendant and regarding 
the subject-matter of the suit and was 
itself not a clearly recorded one. There 
was no second contradictory statement on 
the subject of the ownership of the wall. 
It was in this first statement only that 
questions were put about the wall, and 
the defendant corrected himself in this 
very statement. The second statement of 
Maula Bakhsh was as a witness of 
the plaintiff and it is said in this 
subsequent statement he gave correct 
answers about the chhappars. 

I cannot understand how did the lower 
Court give sanction to Lal Chand to 
prosecute the petitioner, under the circum- 
stances above mentioned, without hearing 
what he had to say against it. 


Mr. Rup Ram, for the Petitioner. 

Bakhshi Tek Chand, for the Respondent. 

ORDER.—Mr. Tek Chand on behalf of 
Lal Chand raised a preliminary point that 
no revision lay in this matter for the 
following reasons:— 

(i) sanction to prosecute 
on lith June 1915; 

(úi) complaint was filed by Lal Chand on 
17th November 1915; 

(iit) the first hearing of the case was 
on 26th November 1915; and that on that 
date the petitioner became aware of the ex- 
istence of sanction. 


was granted 


Inspite -of this knowledge, however, the 
case proceeded and witnesses for the prosecu- 
tion were examined on the llth January 1916, 
on which date all that petitioner did was to 
object to the legality of the sanction, and that 
it was not till the 4th March 1916 that 
he took any steps to have the sanction set 
aside. He contended that inasmuch as an 

. appeal lies from an order granting sanction 
under section 195, Criminal Procedure 
Code, ‘it was the duty of the petitioner 
to file such an appeal. He further con- 
tended that Article 154 of the Indian 
Limitation Act, 1908, was applicable and 
that by making use of section 5 of that 
Act the petitioner could have filed an 
appeal on becoming aware of the existence 
of the sanction on the 26th November 
1915, and that as- the petitioner did not 
take any steps to get the sanction set aside 
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till the tth Marsh 1916, this Court should 
not consider the revision at all. 

I am, however, unable to accede to the 
contention. I consider that section 439, 
Criminal Procedure Code, gives this Court 
full power to examine the record and to 
pass such orders as may be necessary. 

No doubt when there has been inordinate 
delay in moving.the Court, it would not 
be considered necessary or advisable to 
take any action under section 439, Crimi- 
nal Procedure Code, but in this case the 
circumstances are such that I consider it 
necessary to examine the record of the 
to ascertain how far 
the sanction accorded on the llth June 
1915 is legal. 

As pointed out in the order of reference, 
these proceedings have arisen out of civil 
litigation’ between the parties, 

This civil litigation was commenced 
before Mr. Marsden, as Munsif, lst class, 
at Palwal and before him Maula Bakhsh, 
on the 18th August 1914, made a state- 
ment as defendant. 

Mr. Marsden was transferred and Mr. 
Spence succeeded him as Munsif, Ist class, 
at Palwal. Before him Maula Bakhsh, on 
the 8th December 1914, made a statement 
as a witness produced by the plaintiff. 
The suit was decided by Mr. Spence ‘on the 
17th December 1914, and an appeal is, I 
understand, pending against his decision. 

In his turn Mr. Spence was transferred 
and was succeeded by Mr. Raghbir Singh 
as Munsif, Ist class, at Palwal. It was 
before this officer that Lal Chand filed 
an application under section 195, Criminal 
Procedure Code, praying for sanction to 
prosecute Maula Bakhsh under section 193, 
Indian Penal Code, in respect of the two 
statements above referred to, 

Mr. Raghbir Singh withont issuing notice 
to Maula Bakhsh granted the sanction 
prayed for on 11th June 1915. 

Mr. Rup Ram for Maula Bakhsh has 
attacked this sanction on various grounds. 
He complains that notice was not given 
to his client before sanction was granted. 
The Code does not provide for the issue 
of such a notice and, therefore, a sanction 
granted withont notice is not illegal. It 
has, however, been repeatedly held that it 
is usual and advisable to give notice—and 
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in cases Jike the present I am cf opinion 
that notice should invariably issue, although 
on this ground alone I would not be 
inclined to interfere under section 439, 
Criminal Procedure Code. It is next argued 
(1) that Mr. Raghbir Singh granted sanc- 
tion as a Magistrate, Ist class, whereas 
the offence (if any) was committed in a 
Civil Court; and (2) that there being no 
Court of a Munsif, Ist class, with a 
perpetual succession of Judges, Mr. Raghbir 
Singh had no jurisdiction to grant the 
sanction, the offence (if any) not having been 
. committed before him, 

Asto (1) J am of opinion that a mere 
misdescription, such as this, would be no 
ground fcr holding a sanction to be bad in 
law. 


Mr, Raghbir Singh was at Palwal ina dual 
capacity, he was Munsif, Ist class, as well 
asa Magistrate, lst class, ‘and his erroneously 
describing himself as a “Magistrate” when 
he should have written “Munsif” would not 
vitiate the sanction accorded. In any event 
1 consider that section 537, Criminal Pro- 
cedure Code, would clearly cover such a mis- 
description. 

The second contention, however, is on a 
totally different footing, and is one of the 
main points taken by the learned Sessions 
Judge in his order of reference. 

It was held in Phina Singh v. 
Empress (1) by Plowden, J., that “there is no 
Court ‘of a Magistrate of the Ist class as a 
permanent Court with a perpetual succession 
of Judges”— and that, therefore, a Magistrate 
before whom the offence had not been com- 
mitted could not grant sanction to prosecute 
under section 195, Criminal Procedure Code, 
merely because he succeeded a Magistrate 
in that particular place or District. 

The case was followed by Reid, J., in 
Sobha Singh v. Lal Chand (2) and on this 
point Sobha Singh v. Lal Chand (2) was not 
oot from in Mela Ram v. Emperor 
(3). 

In Emperor v. Dauli (4), Phina Singh 
v. Empress (1) was referred te with 


G 25 P. R. 1889 Cr. 


(2) 30 P. Pe 190} Cr. 
(8) 7 P. R. 1902 Cr; 44 P. L, R. 1902. 
4) 2 Ind. Cas, 812; 8 P, R. 1909 Cr; 104 P. L. R. 


- 1909; 12 P. W. R, 1909 Or.; 10 Or, L. J, 158, 


INDIAN OASKS. 


[1916 


approval by a Division Bench of this Court, 
and finally Beadon, J., followed Phina Singh 
v. Empress (1) in Muhammad [Shag v. 
Mugqim-ud- Din (5) and held that there was 
no Coort of a Subordinate Judge as a perma- 
nent Court having a perpetual succession of 
Judges. 

Mr. Tek Chand urges that this decision 
is bad in law and apparently section 18 of the 
Punjab Courts Act, 1914, was lost sight of. 
He also has referred me to Runga Ayyar v. 
Emperor (6), Inre Lakshmidas Lalji (7), Shaikh 
Bahadur v. Shaikh Bradatullah Mallick (3), 
Rati Jha v. Emperor (9) and 5 A. L. J. 17* 
and on the ground that other High 
Courts in India have ‘taken a different 
view on this point of law, has invited me to 
refer this case to a Division Bench. 

I see no reason for thinking that the 
learned Judge who was responsible for the 
decision in Muhammad Ishaq v. Muqim-ud- 
Din (5) overlooked the provisions of the 
Punjab Courts Act then in force and as I 
hold the same view of the law, I see no reason 
for making the reference asked for. 

Referring to the cases cited by Mr. Tek 
Chand I find that Runga Ayyar v. Emperor 
(6) was dissented from in Emperor v. 
Dauli (4) by a Division Bench of this 
Court; and In re -Lakshmidas .Lalji (7) 
has no bearing on the point under considera- | 
tion. 


No doubt Shatkh 
Eradatullah Mallick (8) 
in point as also is Ratt Jha v. 
($), but the former case dealt more 
particularly with the provisions of sec- 
tion 476, Criminal Procedure Code, and the 
latter treats the matter as concluded and 
gives no reason.for the decision arrived at. 
In these circumstances I-can see no reason 
for taking a different view on this question 
to that taken by this Court consistently since 
12889. 


(3) 9 Tnd. Cas. 178; 7 P. R. 1913 Ors 
J. 178; 207 P. L. R. 1918. 

6) 29 M. 381; 4 Cr. L. J. 175. 

9 32 B. 184; 10 Bom. L. R. 28; 3 M. L. J. 116; 7 
Cr. L. J. 35. 

(8) 6 Ind. Cas. 801; 37 O. 642; 140, W. N. 799; 12 
C. L. J. 45; 11 Or. L. J. 407. 

(9) 14 Ind. Cas. 201; 39 C. 463 at p. 466; 16 0. W. 
N. 623; 15 C. L. J. 509; 18 Or. Ja. J. 201. 


#The correct reference is In the matter of Lalit 
Mohan Pal, 5 0. L. J. 176; 5 Cr. L. d 186 — Ed, 


Bahadur v. Shaikh 
is tosome extent 
Emperor 


14 Cr. L 
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I have also had my attention drawn to 
Karim Baksh v. Mul Chand (10), but I 
cannot see that that case is to the point—pro- 
bably in those times there was a Court of the 
Judicial Assistant and the Madras decision 
relied on in that case seems to have been disa, 
cussed and distinguished by Plowden, J., in 
Phina Singh v. Empress (1). noe 

I have been unable to find the rnling 
cited as 5 A. L. J. 17.“ No doubt section 
18 of the Punjab Courts Act, 1914, 
establishes certain classes of Courts, 
among which are (a) the Court of the Sub- 
ordinate Judge and (b) the Court of the 
Munsif. In precisely the same way section 
6 of the Criminal Procedure Code, 1908, pro- 
vides for the establishing of certain classes 
of Courts, among which is to be found the 
Court of “Magistrate of the lst class.” As 
was held in Phina Singh v. Empress (1) with 
regard to the Courts of Magistrates and in 
Muhammad Ishaq v. Mugim-ud-Din (5) with 
regard to the Courts of Subordinate Judges, 
I hold that there is no Court of a Munsif of 
the Ist class as a permanent Court with a 
perpetual succession of Judges, and that on 
the transfer of a Munsif from a District, the 
Court of the Munsif who takes over the 
pending work is not identical with the Court 
of the Munsif who has been transferred. It 
follows, therefore, that in the present case 
Mr. Raghbir Singh was acting beyond his 
jurisdiction when he granted the sanction 
under consideratior. 

Whether or not this illegality (or irregu- 
Jarity as Mr. Tek Chand would call it) could 
be cured by section 537, Criminal Procedure 
Code, is doubtful and as at present advised I 
do not think.it could [Subrehmantya Ayyar v. 
King- Emperor (11)], but 1 do not see how I 
can ignore this illegality when it has been 
brought to my notice before the trial has con- 
cluded. 

I aceordingly set aside the sanction grant- 
ed by Mr. Raghbir Singh on the 1lth June 
1915 and quash the proceedings that have 
been commenced under it. 


Revision accepted. 
(10) 29 P. R. 1879 Cr, 
(11) 25 M. 61; 11M. L. J. 283; 3 Bom. L. R. 640; 
28 I, A. 257; 50. W, N. 866; 2 Weir, 271 (P. CO). 
*The correct reference is In the matter of Lalit 
Mohan Pal, 5 ©. L. J. 176; 5 Cr. L. J. 186—£d, 
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PATNA HIGH COURT. 
CRISINAL Revision No. 7 or 1916. 
May 25, 1916, 
Present:—Mr, Justic2 Roe and Mr Justice 
Jwala Prasad. 

DEBI MAHTO —Peritioner 
Cersus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 476 — 
Order directing prosecution on result of findings in 
civil proceeding—Appeal, pendency of, against 
findings—Stay of criminal proceedings, expediency of, 

Proceedings ina Criminal Court initiated as the 
result of an order by a Court under section 476, 
Criminal Procodure Code, should be stayed pending 
the disposal of au appeal against the order or decree 
in respect of which the order was passed under the 
section. [p. 478, col. 1.) 

The Court to which the application for stay of 
proceedings is presented, should not prejudge the 
appeal by making any declaration as tothe corract- 
ness or otherwise of the order appealed against to 
determine whether the prosecution should be post- 
poned or not, but should leave it to the Court which 
has cognizance of the appeal, staying proceedings 
meantime. [p. 478, col. 1.] 

Appeal against an order of the District 
Judge, Saran, dated the 16th March 1916, 

Mr. Rajendra Prasad, for the Petitioner. 


JUDGMENT.—In this case one Debi 
Mahto applied for a succession certificate in 
the matter of the estate of one Raghubir 
Mahto. This certificate was granted ew 
parte, but upon the application of one 
Sadhu Mahto was subsequently revoked. 
In the course of proceedings upon Sadhu 
‘Mahto’s application for revocation, the 
learned Judge found, not only that Debi’s 
allegation that he was the nearest heir of 
Raghubir was not proved, but also that it 
was conclusively shown that Debi Mahto 
was not related to Raghubir in any way. 
He, therefore, ordered enquiry under section 
476 to be made and, on the result of that 
enquiry, directed the prosecution of Debi 
Mahto under sections 193 and 209. 


Debi Mahto has filed an appeal to this 
Court, one of the grounds of the appeal 
that the finding of the learned 
District Judge on the essential issue of fact 
was an erroneous finding. He now comes 
to this Court with a prayer that the 
proceedings in the Magistrate’s Court at 
Saran in the matter of the prosecution of 
Debi Mahto be stayed, pending the result 
of the appeal to this Court. No one appears 
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against the Rule issued upon the District 
Magistrate. The District Magistrate has 
himself written showing cause why the 
application should not be granted. In the 
course of that letter he says that in view 
of the fact “that justice delayed means too 
often justice denied”, and in view of tbe 
fact that there isa danger of Debi Mahto’s 
tampering with the witnesses for the pro- 
secution, this Court should not interfere 
with the present proceedings, unless it is 
patent upon the face ofthe record that the 
decision of the learned Judge is wrong. 
While fully sympathising with the learned 
Magistrate ir his desire to dispose quickly 
of the eases in the Courts subordinate to 
him, we must point out that the point of 
view of the learned Magistrate is clearly a 
wrong point of view, It may be that this 
Court should not postpone a prosecution of 
this nature, if it is satisfied that the finding 
of the District Judge is clearly right. But 
to make such a declaration would be to 
prejudge an issue which is likely to come 
before another. Bench. That Bench may 
decide’ that Debi Mahto’s story is true and 
“that he is the nearest heir. Debi Mahto 
may succeed in his civil appeal and take 
out a succession certificate, and also suffer 
rigorous imprisonment for having made an 
application tò do so. We are not prepared 
to’ prejudgs the issus by saying that Debi 
Mahto’s appeal: has: no chance of success. 
We order that the proceedings against him 
under sections 193 and 209 be stayed, 
pending a final finding of fact by this Court. 

That this was the view taken by the 
District Judge is clear from the order made 
by bim on the 14th April 1916, in which 
he says that Debi Mahto, if he wishes the 
proceedings to be stayed, should appeal and 
obtain an order from the Appellate Court 
staying proceedings. 

We note that proceedings in regard to 
this matter have also been taken against 
Ambica Lall and Mahadeo Rai, on a charge 
of abetting the institution of a false pro- 
ceeding under section 209 read with section 
109. We direct that this proceeding be also 
stayed pending the hearing of the appeal 
of Debi Mahto. 

_We direct the Registrar to take such steps 
as may be necessary for expediting the civil 
appeal of Debi Mahto. 

Proceedings stayed. 
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PUNJAB CHIEF COURT. 
CRIMINAL AppeaL No. 192 or 1916. 
January 8, 1917. 

Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice LeRossignol. 
EMPEROR—ApPELLant— 

versus ` 
THAKAR DATT AND ANOTHER— 
RESPONDENTS, 

Penal Code (Act XLV of 1869), s. 292—‘Obscene’ 
publication—Medical journal, description of sewual 
disorders in—Offence. 

Disease is athing to be combated, and descriptions 
of it, with cures suggested, printed in a paper 
intended to reach sufferers and doctors and not likely 
to come into the hands of others are not criminal. 
On the other hand, descriptions of defective sexual 
enjoyment, with advice for heightening and prolong- 
ing such enjoyment in. the case of normal persons, 
should be kept out of public prints, as they amount. 
to incentives to sensuality. [p. 480, cols. 1 & 2.] 

Emperor v. Hari Singh, 28 A. 100; A. W. N. (1905) 
208; 2 Or. L. J. 520; Sarat Chandra Ghose v. King- 
Emperor, 82 C. 247; 2 Cr. L. J. 201; Empress of India 
v. Indarman, 8 A. 837; A. W. N. (1881) 94; 2 Ind. 
Dec. (N. s.) 549; Reg. v. Hicklin, (1868) 3 Q. B. Cas. 
840; 87 L. J. M. C. 89; 18 L. T. 895; 16 W. R. €01; IL 
Cox O. O. 19, Queen-Empress v. Parashram Yeshvant, 
20 B. 193; 10 Ind. Dec. (N. s.) 687, referred to. 


Appeal from the order of the District Ma- 
gistrate, Lahore, dated the 10th January 
1916, acquitting the respondents. 

Mr. Herbert (Assistant Legal Remem- 


brancer), for the Appellant. 
The Hon’ble Mr. Muhammad Shafi and Mr. 


‘Jat Gopal Sethi, for the Respondents. 


JUDGMENT. 


JOHNSTONE, J.—The accused persons are 
Thakar Datt and Devi Chand, respectively 
Proprietor, and Printer and Editor of the 
“Desh Upkarak.” They were arraigned 
under section 292, Indian Penal Code, on 
account af alleged obscenity in the issues of 
18th August, lst September and 8th Sep- 
tember of 1915, but have besn acquitted by 
the learned District Magistrate. Against this 
acquittal Government has appealed, and we 
have read the evidence, examined the ob- 
noxious passages and heard arguments of 
Counsel. The District Magistrate, marshal- 
ling the points in favour of the accused, lays 
stress upon (a) the fact that the paper is not 
sold about the streets (or apparently through 
newsagents), but only to some 485 sub- 
scribers, whose names are to be found ina 
register, (6) that the questions and answers 
objected to all relate to concrete questiong 
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of human health aud seem to the Magistrate 
bona fale; (c) that, though matters of this 
sort are in the west looked upon as too pri- 
vate to be blazoned ina paper that mey be 
seen by thousands, “in the east modesty is 
ofa different texture,” a proposition which 
he illustrates by two examples based on his 


own observation; (+ ) that much good is done; 


(d) that, though the publication is cheap, 
one anna a copy, it is on much the same 
footing as the well-known English books of 
family medicine, which do not inflame the 
imagination of the average purchasing father 
ofa family, though they might have this 
effect in the case of a prurient schoolboy; 
(e) that on the face of it there is no reason 
“to suppose that they (the objectionable 
passages) are written with intention to 
corrupt or deprave.” 


Mr. Herbert attacks this reasoning, but, 
before stating bis line of attack, it is as well 
to hear what Mr. Shafi has said by way of 
supplement to the District Magistrate’s views. 
Mr. Shafi’s arguments may be summarised 
thus:—(f) The paper is called Tibbi Akhbar 
on first page, is wholly devoted to medical 
subjects, contains no news or articles on non- 
medical subjects and has no advertisements, 
shewing that it appeals solely to medical 
practitioners and actual sufferers. : 


(g) A publication does not come within the 
purview of such a law as that in section 292, 
Indian Penal Code, unless it causes general 
demoralisation or real danger to public 
morals—Russell on Crimes, Volume II, 
page 1878, paragraph 5. 


(A) In many periodicals and books of the 
medical kind are to be found innumerable 
passages much more objectionable from the 
point of view of the genoral reader than the 
passages complained of here, and, so far as 


is known, no prosecutions have been launched. 


against those papers—e.g., ‘British Medical 
Journal,” page 1587, dated December 16th, 
1905; “Medical World” (American), page 445, 
dated October 1909; “Charaka Samhita” 
(Indian), subscribed to by the Government of 
India,. page 1077 of A. D. 1910; “The 
M. S. Journal”, an Indian monthly, of 
15th March 1909, page 95; “Practical 
Medicire,” page 194, of September 1915; 
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“The Lancet”, page 137, of January 30th, 
1864; “The Medical World” again, page 
127, March 1910; “Sexual Life of Our 
Time” by Bloch, page 47; “The Sexual Life” 
by Malchow (American), 3rd Edition, page 
138; Dr. Scott on “The Sexual Instinct,” 2nd 
Edition, page 421. ‘ 


(4) In the passages objected to can be 
found no descriptions of “lurid scenes or 
passions,” the phraseology is careful and 
restrained and so technical as to be unintel- 
ligible to the casnal reader, and only actual 
cases with symptoms, history and treatment 
are touched upon. 


, (3) All sorts of diseases are discussed 
in the paper and not only sexual matters. 

(k) The paper has beeu in existence for 
thirteen years and has always been run on the 
same lines. “On this ground and also because 
other publications of a more objectionable 
character have escaped prosecution, the 
accused might reasonably have been under 
the impression that tbey were not transgress- 
ing the law, which deals with a matter 
incapable of mathematical diserimination and 
the application of which is always difficult 
and must always depend on the personal 
equation of the Judge. 


(1) This Court should not set aside an 
acquittal save in very exceptional cases and 
to remedy a clear miscarriage of justice: 
Emperor v. Kiru (1), a Lahore case, which 
we think might well be printed in the Punjab 
Record. 


Some of these arguments Mr. Herbert 
has no difficulty in meeting. For example 
he rightly argues that section 292, Indian 
Penal Code, makes no exceptionin favour of 
books and papers only sold to registered 
subscribers, nor does it extend immunity 
on the ground of the publisher having 
no tntention* to corrupt or deprave, or because 
the publication is a “medical” one. He is 


(1) 11 Ind Cas. 132; 10 P. R. 1911 Cr; 24 P, W. 
R. 1911 Cr; 205 P. L. R. 1911; 12 Cr. L, J, 364. 





#Cf. Emperor v. Hari Singh, 28 A. 100; A. W. N. 
(1905) 203; 2 Or. L. J. 520; Sarat Chandra Ghose v. 
King-Emperor, 32 C. 247; 2 Or. L, J. 20!; Empress of 
India v. Indarman, 3 A. 837; A. W. N. (1881) 94; 2 
Ind. Dec. (N. s.) 549. i 


a 
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also right in saying that, if the passages 
under consideration are “obscene” within 
the meaning of the law,the mere fact that 
other persons have published “obscene’’ 
matter with impunity is no defence, though 
it might indirectly affect the question of 
quantum of punishment; and he is on safe 
ground also in contending that obscene 
passages are not éxcused because the rest 
of the publication is unobjectionable*. But 
as regards the other arguments set forth 
by the District Magistrate and Mr. Shafi, 
we hardly think a sufficiently strong case has 
been made out for interference. 

No doubt section 292 says nothing about 
intention, or about medical works, or about 
agency for distribution, or about immunity 
because only concrete cases are dealt witb; but 
these points nevertheless have a bearing on 
the problem. We think this publication is 
not shown actually to reach the general 
public, On the face of it the paper is one that 
would not be subscribed to except by medi- 
cal men or by sufferers from disease, and 
we cannot assume that the morals of such 
persons would suffer from what they read 
in this paper, which, in the absenceof general 
news or writing on ordinary journalistic 
topics, would not appeal to the man in the 
street. We have had the obnoxious passages 
carefully translated, and have anxiously 
seratinised the wording, and we find that 
for the most part highly technical and 
unusual arabic words are employed, some 
of which would convey little or nothing to the 
average reader. There is no attempt at 
what might be called lewd writing, though, 
of course, some of the things discussed are 
in their natnre disgusting; and, inshort, we 
cannot find anything distinctly calculated to 
incite a reader to indulge in acts of indecency 
or immorality. The only point we would 
like to emphasize for the fature guidance 
of the Editor is one in connection with which 
we find he has at least reached the limits of 
decency and has written of things which many 
might think~and not altogether without 
reason—should not appear in a public print. 
We would like to see a distinction drawn 
between (1) descriptions of disease, with 
remedies and treatment therefor, and (ês) 
description of defective sexual enjoyment, 
with advice for heightening and prolonging 

&Of. Empress of India v, Indarman, 3 A. 837;-A. W. 
(1881) 94; 2 Ind. Deo, (x. 8.) 549, 
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such enjoyment in the case of normal persons. - 
Disease is a thing to be combated; and 
descriptions of it with cures suggested, print- 
edin a paper intended to reach sufferers 
and doctors and not likely to come into the 
hands of others, are not criminal; but 
advica of the kind mentioned in (14) above 
is on a different footing and should ba kept 
out of public prints, as it amounts to an 
incentive to sensuality. In the present case 
we do not go further than this that two or 
three of the passages under consideration 
come dangerously near the boundary line 
between the above categories, even if they do 
not overstep that line. 

It will be useful to note some of the re- 
maining principal authorities on this diffisult 
subject, In Reg. v. Hicslin (2) at page 371 
Lord Chief Justice Cockburn said: “ The 
test of obscenity is this, whether the 
tendency of the matter charged...is to deprave 
and corrupt those whose minds ‘are open to 
such immoral inflaences and into whose 
hands a publication of this sort may fall, 
Now, with regard to this work it is quite 
certain that it would suggest tu the minds of 
the young of either sex, or even to persons of 
more. advanced years, thoughts of a most 
impure and libidinous character.” 

That case was noticed in Queen- Empress v. 
Parashram Yashvant (3), a ruling arising 
out of a reference by a Sessions Judge 
asking that a conviction regarding certain 
pictures should be set aside. The learned 
Bench refused to interfera, remarking that 
the law leaves to the Magistrate “the question 
of obscenity, which is very much one of fact.” 

The whole question is discussed in Volume 
I of Gour’s Penal Law of India under section 
292, Indian Penal Code, where, inter alia, 
intention is held to be immaterial and the 
question is said to be one of fact and not of 
law. At page 1052 the lawas laid down 
in the well-known Bradlaugh and Besant case 
(4), making criminal the publication of a 
book advocating checks on conception and 
explaining the means, is, on, the strength of 
a Bombay unreported case, found not to be 
the law in India, Weare far from endorsing 
this view, as we have already indicated above. 

(2) (1868) 3 Q. B. Cas. 380; 37 L. J. M. C` 89; 18 
L. T, 395; 16 W. R. 801; 11 Cox. O. G. 19. 

(3) 20 B. 193; 10 Ind. Dec. (N. 8.) 637. 

(4) (1877) 2 Q. B. D. 589; on appeal (1878) 3 Q. R. 
D. 697; 33 L. T. 118; 26 W. R., 410; 14 Cox, O, 0, 68, 
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Our conclusion, then, is that we should 
not inteyfere and this appeal is dismissed. 

LeRossienot, J.—I agree with all that 
the learned Chief Judge has written above. 
The difficulty of applying the law in cases 
of this nature is very considerable, for in 
one sense most medical treatises contain 
obscene chapters. 

In particular I concur heartily with the 
learned Chief’s remarks on the advertisements 
of aphrodisiacs for use by normal persons, 
and I trust that the respondent will take 
warning therefrom, for the advertisements 
are essentially obscene and respondent escapes 
punishment solely by reason of the techni- 
ealand recondite terms he employs. 

Appel dismissed. 





CALCUTTA HIGH COURT, 
Criminau Revision No, 144 of 1916, 
March 10, 1916. 

Present:—Mr, Justice Chitty and 
Mr, Justice Walmsley. 
NASIRUDDIN SIRCAR— PETITIONER 
versus 
GOFURUDDIN MOHAMED AND OTHERS— 
Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 107, 
145—Coneurrent proceedings—Order under s. 145 
after passing order under s, 107—Jurisdiction. 

Proceedings under sections 107 and 145, Criminal 
Procedure Code, may go on concurrently between the 
same parties. [p. 481, col. 2.] 

A Magistrate by reason of having passed an order 
under section 107, Criminal Procedure Code, does not 
lose his jurisdiction to make an order under section 
145 in proceedings pending before him, though the 
order may be defective on other grounds. [p. 
481, col. 2. 

Emperor v, Abbas, 12 Ind. Cas. 833; 89 C. 150; 14 0. 
L. J. 429; 12 Or. L. J. 669; 16 C. W. N. 83, referred to. 

Rule against an order of the Sub-Divi- 
sional Magistrate, Thakurgaon, dated the 
llth December 1915. 

Babu Monmotha Nath Mookerjee, for the 
Petitioner. 

Babus Bankim Ohandra Sen and Profulla 
Oharan Chatterjee, for the Opposite Party. 

JUDGMENT.—In this case a petition was 
presented for proceedings under section 145, 
Criminal Procedure Code, by the first 
party on 8th September 1915. On 15th 
September 1915, the same Magistrate passed 
orders against both the parties in this case 
under section 107, Criminal Procedure Code, 
binding them down to keep the peace for one 
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year. It should be stated that the parties 
are relations and co-sharers and are now 
apparently at logger heads. In spite of 
the order under section 107, Criminal Proce- 
dure Code, the section 145 proceedings 
continued. Both the parties filed their 
written statements. One we have before us 
of 29th September 1915. That was the 
petition of the 2nd party, one of whom is 
the petitioner before us. In that the second 
party did not plead any want of jurisdiction 
in the Magistrate by reason of the order 
under section 107, On the contrary tbey 
pleaded that they had done nothing which 
was likely to lead toa breach of the peace. 
The proceedings continued before the Magis- 
trate, the first hearing taking place on 28th 
October and the final order being passed 
on lith December, The Magistrate ulti- 
mately found that neither party was in 
actual possession of the land in dispute 
and so he passed an order under section 
146, Criminal Procedure Code. It is 
argued for the petitioner before us—who is 
one of the second party—that the Magistrate 
having passed an order under section 107, 
Criminal Procedure Code, had no jurisdic- 
tion to continue the proceedings under 
section 145. It appears clear from the 
decision of a Full Bench of this Court in 
the case of Emperor v. Abbas (1) 
that there would be no want of 
jurisdiction in such a case, The Court there 
said: Whether after proceeding under section 
107, Criminal Procedure Code, it will be 
proper for a Magistrate to act under section 
145, Criminal Procedure Code, must depend 
on the circumstances of each case as it 
arises. It may be that after an order 
under section 107, Criminal Procedure Code, 
no likelihood of a breach of the peace would 
continue.” That contemplates that proceed- 
ings under both sections may goon con- 
currently. It may be that the order of the 
Magistrate was defective in this particular 
that he did not, so far as his judgment 
shows, ‘consider what the effect would be 
upon the parties of the order under section 
107, This, however, would not affect his 
jurisdiction, though it might affect the 


(1) 12 Ind. Cas. 828; 89 ©. 160; 14 C. L, J. 420; 12 
Cr. L. J. 569; 16 C. W, N. 83, 
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propriety ‘of the order’ which he passed. 
In this case, - however, it is clear that both 
parties, with full knowledge of that order, 
went on with the section 145 proceedings, 
each hoping, no doubt, to get an order of 
possession in- its favour. In this neither 
party was successful. We do not think 
that, under these circumstances, it is a 
ease in which this Court ought to interfere. 
The sooner the parties have recourse to 
the Civil Court to settle their differences 
with regard to this property the better. 
The Rule is discharged, 
Rule discharged. 
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PUNJAB CHIEF COURT. 
URIMINAL Revision PETITION No. 1841 
or 1916. 

October 14, 1916. 
Preseni:—Myr. Justice Shah Din. 
KHUDA BAKHSH-—Accusep—Petitioner 
versus 
EMPEROR— PROSECUTOR — RESPONDENT. 

Criminal Procedure Code (Act V of 1898 , ss. 195, 
109, 439— Sanction to prosecute—Magistrate exercising 
jurisdiction in one district, whether can delegate powers 
to Mugistrate in another district—Fulse statements 


made in ultra vires proceedings—-Penal Code (Act XLV 
of 1860), s. 193. 

A Magistrate exercising jurisdiction in one district 
has no jurisdiction to make an enquiry into the suffi- 
ciency of security required under section 109, Orimi- 
nal Procedure Code, by a Magistrate of another 
district. Therefore, persons making false statements 
in the course of such enquiry cannot be prosecuted 
for perjury under section 196, Criminal Procedure 
Code. |p. 483, col. 1.] 


Obiter—The inquiry by the former Magistrate 
would be illegal even ifthe latter were to authorise 
it. [p. 452, col. 1.] 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Sessions Judge, Multan, dated the 
17th June 191%, affirming that of the Sub- 
ordinate Judge and Magistrate, lst class, 
Muzaflargarh, dated the 7th March 1916, 
granting sanction for prosecution cf the 
petitioner. : 

FACTS.—Sardar Taj Mohemmad Khan, 
Sub-Divisional Magistrate of Bhakkar in 
Mianwali District, passed an order agaiust 
certain vagrants to give security of Rs. 500 
each under section 109, Criminal Procedure 
Code. Ghulam Haidar and Ghulam Kadir 
stood sureties for them. 

As the sureties were residents of Muzaffar- 
garh District, they were asked to appear 
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before the District Judge, Muzaffargarh./ On 


12th January 1916, they and the witness 
K. stated before Sheikh Rukn-ud-din, Sub- 
Judge, Muzaffargarh, that the sureties had 
property sufficient to meet the Government 
demand in case of forfeiture of the bonds. 


On the request of the District Superin-. 
tendent of Police, the said Sub-Judge of, 


Muzaffargarh made further inquiry and after 
sending for the report from the Tahsildar 
of Muzaffargarh he found that the state- 
thents of the sureties and the witness were 
false; consequently on 7th March 1916, he 
gave permission under section 195, Criminal 
Procedure Code, to prosecute the sure- 
ties and the witness under section 193, Indian 
Penal Code, for intentionally making false 
statements, ” i 
They then applied to the learned Ses- 
sions Judge to cancel the order, but on 
17th June 1916 he rejected the applica- 
tion. Hence an application for revision to 
the Chief Court. : 
Lala Hargopal, for the Petitioner. 
JUDGMENT.—There is nothing what- 
ever on the record to show 
authority Sheikh Rukn-nd-Din, Subordinate 
Judge, lst class, Muzatfargarh, had for taking 
down the statement on oath of the petitioner 
and the two sureties, Ghulam Kadir and 
Ghalam Haidar, in connection with the se- 
curity bonds executed by the two last-named 
persons. on behalf of the vagrants against 
whom an order under section 109, Criminal 
Procedure Code, was passed by Sardar Taj 
Muhammad Khan, Sub-Divisional Magis- 
trate, Bhakkar. There is no order of 
Sardar Taj Muhammad Khan delegating to 
Sheikh Rukn ud-din the duty of inquiring 
into. the sufficiency of the security tender- 
ed by Ghulam Kadir and Ghulam Haidar; 
and even if such an crder had been pass- 
ed by Sardar Taj Muhammad Khan, it 
would have been bad in law and Sheikh 
Rukn-ud-din’s proceedings connected with 
the inquiry into. the sufficiency of the 
security would have been wlira vires: see 
Emperor Kaim 
Emperor (2). . f 
Sheikh Rukn-un-din had, therefore, no 
authority under the Code of Criminal 


Procedure to take down the statements of 
(1) 18 P. R. 1906 Cr; 19 P. W. R. 1906 Or; 8 Cr. L. 
J. 148; 14 P. L. R. 1907. i 
(2) 28 Ind. Cas. 721; 6 P. R. 1914 Cr; 77 P. W. Ba 
1918 Or; 142 P. L. R. 1914; 16 Or, L. J. 387. 
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Khan (1) and Mahala v.. 
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the petitioner and the two sureties after 
administering an oath to them; and it 
follows that the sanction granted by him 
for the prosecution of these persons for 
an offence under section 193, Indian 
Penal Code, is illegal, Iaccordingly accept 
this revision and set aside the order 
of Sheikh Rukn-ud-din, dated the 7th March 
1916, and that of the Sessions Judge, 
Multan, dated the 17th June 1916, 

In exercise of my revisional jarisdic- 
tion I also quash orders of the same date 
so far as they affect the sureties, Ghnlam 
Kadir and Ghulam Haidar; and the 
proceedings in the Magistrate’s Court under 
section 193, Indian Penal Code, against 
these three persons, the petitioner and the 
sureties, are hereby set aside. < 

Petition accepted. 





ALLAHABAD HIGH COURT. 
Ornar Revision No, 487 or 1916. 
August 16, 1916. 
Present:—Mr. Justice Walsh. 
MEGHRAJ AND OTHERS — APPLICANTS 
VETEUS 


EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1860), s. 420—Cheating, 
elements of—Inducement to execute document, whether 
offence—Charge, framing of—Practice. 

Ina case of cheating it must be, shown exactly 
how the complainant has, in the first’ instance, been 
misled and what loss he has suffered, or what attempt 
to obtain a benefit to his prejudice has been made by 
the accused. [p. 484, col. 1.] 

A decree-holder in a certain suit in considera- 
ation of the judgment-debtor executing two bonds 
promised to’ get a postponement of the sale and the 
judgment-debtor accordingly executed the bonds 
which, to the knowledge of both were for fictitious 
amounts. The decree-holder failed to obtain the 
postponement and retained the bonds in his posses- 
sion. He was charged by the judgment-debtor with 
the offence of cheating uuder section 420, Indian 
Penal Code: 

Held, that the offence of cheating was not made 
out as the failure to get a postponement of the sale 
was only a breach of contract for which the deciee- 
holder was liable in damages for any loss proved to 
have been caused to the judgment-debtor-and the 
retention of the bonds was uot an offence by itself. 
[p. 484, col. 2.] 

Itis not an offence to induce a person to execute a 
document, unless itis shown that the inducement was 
made by some false or fraudulent representation. 
[p. 483, col. 2.] 

A charge of cheating was drawn up as “that you 
OD,....:.+.0Cheated and induced him to execute 
two documents in favour of...... Di 

Held, that the frame-work of. the charge showed no 
offence at all. [p, 483 col. 2.7 . 
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In a criminal trial there is less difoulty 
and less liability to error if the Court throughout 
the trial keeps before it the frame-work of the 
charge in order to see whether the evidence fits 
into it. [p. 488, col. 2.] 

Criminal revision from an order of the 
Sessions Judge, Budaun. 

Messrs. C. Ross Alston and Satya Chandra 
Mukerji, for the Applicants, 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—This conviction cannot be 
sustained. Itis perhaps better, rather than 
to attempt to speculate as to the true inter- 
pretation of these proceedings, to see whether 
the charge, as stated, is made out by the 
evidence. Now the charge, as originally 
framed, was in these terms:—that you, that is, 
the present appellants, on the 18th of Febru- 
ary 1906, cheated Lal Singh and induced him 
to execute two documents infavourof Niranjan 
Lal and Ishwari Prasad. So stated there is 
no offence in law at all. There are consider- 
able gaps in the statement. It is not acrime 
to induce a person to execute a document. 
It has to be shownthat the inducement was 
made by some false or fraudulent representa- 
tion, if the charge is that you induced him to 
do it for the purpose of cheating. Nor is it 
alleged in the charge in what way, when the 
documents were executed, he would be a 
loser and the accused would be the gainers. 
In complicated matters of this kind nething 
is more important than that the Criminal 
Court trying the case should, either by itself 
or through the prosecution, frame the process 
with the nature of the fraudulent inducement 
which constituted the fraudulent intent and 
the alleged resultant gain to the accused 
which constitutes the cheating. There is less 
difficulty and less liability to error if the 
Court throughout the trial keeps before it the 
frame-work of the charge, in order to see 
whether the evidence fits into it. Now in 
this case the frame-work of the charge shows 
no criminal offence at all, but the judgment 
of the Appellate Court does state, in more or 
less precise language, what it believed the 
complaint to be. The statement of the 
charge and the judgment is this, that 
Niranjan Lal promised that if the complain- 
ant would execute two documents for a total 
of Rs. 1,200 he would get the sale postponed. 
Assuming that to be the correct interpreta- 
tion of the object for which these bonds were 
executed, the failure to obtain the postpone- 
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ment was no more than a breach of duty or 
a breach of contract on the part of the decree- 
holder, which rendered him liable to deliver 
up the bonds ard possibly, if any loss had 
been suffered by the failure to postpone, to 
pay damages tothe judgment-debtor. What 
appears to have happened afterwards is this: 
that being in possession of these bonds (whe- 
ther or not he ever intended to use them for the 
purpose of obtaining a postponement is for this 
purpose immaterial), after promising to re- 
turn them he retained them in his possession, 
apparently contemplating making some 
future use of them. Whether if he had at- 
tempted to do so, that in itself would have been 
an offence against the criminal law, or would 
have been sufficient evidence of his proposed 
fraudulent intent, it is not necessary to dis- 
cuss; because before he made any attempt to 
make use of them, the complainant was too 
quick forhim and brought a suit for the 
cancellation of the bonds. Whatever defence 
the decree-holder set upin that suit has no 
bearing on this charge. To my mind the 
obtaining of the bonds either under a pretence 
of attempting to obtain a postponement of the 
sale or with a bona fide intention of using 
them for that purpose, has the same result so 
far as this charge is concerned. J have read 
through the evidence of the complainant and 
it is only fair to say that he did not attempt 
either to say or to suggest that he had been 
cheated by anybody. He was, no doubt, 
aggrieved at the non-postponement of the 
sale and at being compelled to bring a suit 
for the return of the bonds, but according to 
his own statement, the bonds were perfectly 
worthless and the moment it appears that 
they were given for fictitious amounts, and 
were given to his knowledge for fictitious 
amounts for the purpose of obtaining the 
postponement, the fictitious nature of 
the consideration ceases to have any bearing 
upon the criminal intent or alleged criminal 
intent of the decree-holder in obtaining 
it. The Appellate Court realised that 
criminal intent onght to be established. 
It discussed four witnesses who were called to 
establish it and dismissed them with con- 
tempt. It then proceeded, as far as I follow 
its judgment, to draw the conclusion that 
the decree-holder’s. intention was fraudulent, 
because the debts for which the bonds were 
executed were fictitious. To my mind that 
is clearly immaterial. They were fictitious 
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to the knowledge of the executant, and the 
bonds in the hands of the decree-holder, the 
moment the chances of postponing the sale 
had been lost, were worthless as against the 
complainant, and it is extremely difficult to 
say how he was ever cheated or an attempt 
to cheat was perpetrated by the mere execu- 
tion of the bonds for fictitious amounts. It 
may be that the decree-holders pretended to 
oblige him by obtaining a postponement 
of the sale and did not in fact do so, being 
desirous of getting the property for them- 
selves, That, however, is not the charge made 
against them, and there is no evidence 
that even if that were so, that the judgment- 
debtor suffered any loss. It looks to me 
like one of those cases in which neither the 
prosecution nor the Court has really ever 
cleared its mind as to the actual charge 
which was being made against the accused. 
Relevant topice have been mixed up with 
irrelevant topics and the resultant total 
of prejudice and suspicion has been con- 
sidered sufficient to justify a conviction 
for cheating. That will not do. In a case 
of cheating, ib must be shown exactly how 
the complainant has, in the first instance, 
been misled and what loss he has suffered, or 
what attempt to obtain a benefit to his pre- 
judice was made by the accused. I think 
the conviction must be reversed and the 
accused acquitted. I, therefore, acquit all the 
accused and order them to be forthwith 
released. The bail-bonds of all the appel- 


lants are discharged. 
Conviction set aside. 





PATNA HIGH COURT. 
Miscennaygous Jcpictan Cases Nos, 81, 82, 
AND 83 or 1916. 

October 30, 1916. 
Present:—Mr. Justice Mullick and 
Mr. Justice Atkins:n. 

In the matter of JANAK KISHORE ann 
OTAHERS— PETITIONERS. 

Legal Practitioners Act (XVIII of 1879), s. 14, pro- 
ceedings under, nature of-—Transfer of proceedings— 
Jurisdiction of High Court—Civil Procedure Code (dct 
V cf 1908), s. 24—Government of India Act, 1915 (5 4 
6 Geo. V.C. 61), s. 107 —‘Superintendence,’ meaning of. 

Tho enquiry contemplated under section 14 of the 
Legal Practitioners Act is of an administrative nature 
and is not a civil proceeding, the intention of the 
Act being to provide a proceduro or remedy of a 
disciplinary character for practitioners practising in 
subordinate Courts without giving the Courts the 
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power ġo inflict a penalty for abuse-of discipline but 
only to recommend to the High Court the course to 
-be taken. It is neither civil nor criminal, but purely 
designed for the purpose of discipline. [p. 485, col. 
2; p. 486, col. 2.] 

Proceedings under section i4 of the Act cannot be 
transferred under section 24, Oivil Procedure Code, 
read with section- 141 of the Code or by virtue of the 
powers of superintendence vested in the High Courts 
under section 107 of the Government of India Act. 
[p. 485, col. 2; p. 486, cols. 1 & 2.] 

Neither section 24 nor section 141, Civil Procedure 
‘Code, applies to the Legal Practitioners Act, 
because the proceedings under the latter Act are not 
civil proceedings in a Court of civil jurisdiction to 
which alone the Civil Procedure Code is applicable. 
[p. 485, col. 2; p, 486, col. 1.] 

Section 14], Civil Procedure Code, is controlled in 
its operation and effect by the concluding words of 
the section, which limit its application to proceedings 
in any Court exercising civil jurisdiction. The 
procedure under the Legal Practitioners Act is self. 
contained, [p. 486, cols. 1 & 2.] 

Per Mutlick, J—The terms of section 14 of the 
Legal Practitioners Act make it incumbent that the 
enquiry under the section should be made by the 
presiding officer of the Court. It cannot be delegated 
or transferred to another officer who is not the presid- 
ing officer of the Court in which the malpractices 
complained of were committed. [p. 486, col. 1.] 

Without expressing any opinion as to the applica. 
bility of section J07 of the Government of India 
Act, it is sufficient to say that the High Court 
should not interfere with the progress of an enquiry 
in which nothing final can be done by the presiding 
officer. [p. 486, col. 1.] 

Per Atkinson, J——The ‘general superintendence! 
vested in the High Court under section 107 of the 
Government of India Act applies only to cases where 
a subordinate officer, be he a Judge or otherwise, acts 
without jurisdiction or in excess of jurisdiction. When 
a duly constituted officer acting within jurisdiction 
makesa charge and proceeds to hold an enquiry, 
the High Court will not interfere under the Statute 
unless he has grossly abused his powers, 
col. 2.] 


Petition against the order of the District 
Judge, Darbhanga, dated the 35th July 1916, 
Mr. ©. Sinha (with him Mr. Rajendra 
Prasad), for the Petitioners, 
JUDGMENT, 

Moutuicr, J.—The petitioners in these three 
Rules are Legal Practitioners against whom 
proceedings under section 14 of the Legal 
Practitioners Act were taken by the Munsif 
of Samastipur. After the proceedings were 
taken, but before any evidence was recorded, 
the petitioners moved the District Judge 
for the transfer of the inquiry from the 
Court of the Munsif to some other Court. 
The District Judge, while holding that the 
was competent to order a transfer under 
section 24 of the Civil Procedure Code, 
found that the balance of conyepience was 
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in favour of the inquiry being held by the 
Munsif, and he accordingly declined to 
transfer the proceedings from the file of the 
Mansif to that of any other officer. The 
petitioners then came to us and obtained 
these Rules directing the Munsif to shew 
cause through the District Judge why the 
proceedings should rot be transferred. Cause 
has now been shewn, and learned Counsel 
on behalf of the petitioners has argued their 
cases very fully and ably before us. 

The first point urged is, that the learned 
Mansif is wrong in maintaining that this 
Court has no jurisdiction to direct a transfer 
under section 24 of the Civil Procedure Code. 
Now, although the fact that the case of Purna 
Chunder Pal, In the matter of (1) was, in con- 
sequence of a difference between two Judges 
of a Division Bench, referred to athird Judge 
under section 575 of the Civil Procedure 
Code of 1882, may lead to the inference that 
in the opinion of the Calentta High Court a 
proceeding under section 14 of the Legal Prac- 
titioners Act was subject to the provisions of 
the Civil Procedure Code, yet on a careful 
perusal of the three judgments passed in that 
case it ia quite clear that the precise point 
whether the Civil Procedure Code was or 
was not applicable to a proceeding under 
section 14 of the Legal Practitioners Act 
was never considered. In that case two 
Judges of a Division Bench having dis- 
agreed, the Chief Justice referred the matter 
to a third Judge for final decision; aad 
although in the order of reference mention 
is made of section 575 of the Civil Procedure 
Code of 1882, the point whether that section 
was really applicable to the proceeding was 
not raised or argued before any of the 
learned Judges. Giving my best considera- 
tion to the arguments advancel by the 
learned Counsel before us to day, I have 
no doubt that the Civil Procedure Code is 
not applicable to inquiries under section 
14 of the Legal Practitioners Act. The 
learned Counrel relies upon section 141 of 
the Civil Procedure Code of 1908. In my 
opinion that section does not apply, 
for the simple reason that the disciplinary 
proceedings taken by the Munsif were not 
proceedings in a Court of civil jurisdiction. 
I am of opinion that section 141, Civil Pro- 
cedure Code, does not contemplate an inquiry 

(1) 27 C. 1028; 46. W. N. 889; 14 Ind. Deo. (x. s,) 
“671. 
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‘of an administrative nature, such as is 

prescribed by section 14 of the Legal Practi- 
-tioners Act. 

The learned Counsel then falls back upon 
‘gection 107 of the Government of India Act 
of 1915, and he asks us in exercise of our 
powers of superintendence to interfere and to 

‘direct a transfer. Without expressing any 
"opinion as to the applicability of seétion 107 
I think itsufficient to say that in the case 
before us we ought not to interfere with 
“the progress of an inquiry in which nothing 
final can be done by the learned Munsif. 

But apart from that it is clear that we are 
precluded from interfering even if we wished 
to do so by the very terms of section 14 of 
the Legal Practitioners Act, which make 
it incumbent that the inquiry shculd be made 
by the presiding officer of the Court. The 
‘gection leaves no room for the contention 
that ‘the inquiry may be delegated or trans- 
‘ferred to another officer who is not the 
presiding officer of the Court in which the 
malpractices complained of were committed. 

In this view of the case I would discharge 
the rules without costs. 

ATKINSON, J.—Mr. Sinha, who argued this 
case with his usual candour and ability, 
admitted that the applications in these three 
cases were instituted under section 24 of 
the Code of Civil Procedure, and he said 
under that section these applications came 
under the words “other proceeding”; that 
they’ constituted in effect a proceeding 
-which would give this Court jurisdiction to 
exercise its power of transferring the 
proceedings from one Court to another. He 
supported that argument by a reference to 
section 141 of the Code of Civil Procedure. 
But on reading section 141 of the Code of 
Civil-Frocedure, it appears to me obvious and 
plain that that section can have no reference 
whatsoever to a proceeding instituted under 
the Legal Practitioners Act of 1879. Sec- 
tion 141 is controlled in its operation and 
‘effect by the concluding words of the section, 
which limit its application to proceedings in 
any Court exercising civil jurisdic- 
tion. Those words are the key-note for the 
construction of the section itself. In my 
opinion, itis clear that a proceeding under 
the Legal Practitioners Act is not a civil 
proceeding. The intention of the Aot of 
Parliament (sic) was to provide a procedure or 
remedy of a disciplinary character for practi- 
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tioners practising in subordinate Courts. It 
provides a procedure to be followed, and nomi- 
nates the person who should hold the inquiry 
and make the charge. It gives no puwer to 
inflict any sentence or penalty. It merely 
gives the power of recommendation, with a 
safeguard of a very wide right of appeal to 
the High Court upon the entire evidence 
that has been taken and upon the recom- 
mendations that have been made. The pro- 
cedure under this Statute is, in my opinion, 
self-contained. It is neither 
nor civil, but purely designed 
purpose of ‘discipline in 


criminal 
for the 
controlling the 


‘procedure and the conduct of practitioners 


practising in subordinate Cotrts. 

Mr. Sinha, finding that the latter argu- 
ment cannot be sustained, then falls back 
on section 107 of the Government of India 
Act, and relies upon the general power of 
superintendence which that section confers 
upon the High Court to support his present 
application. I am notat all too sure that 
he has not, in the course of his argument, 
given far too wide an interpretation to the 
words “general superintendence”; because, 
as I gather, in this Court it has now been 
held that superintendence applies only to 


.cases where a subordinate officer, be he 


Judge or otherwise, acts without jurisdic- 
tion or in excess of jurisdiction. If, having 
jurisdiction, he decides a case or a fact 
wrongly, that does not give the High Court 
jurisdiction under its power of superinten- 
dence to interfere with his finding of fact. I 
ask them, had this officer jurisdiction? I find 
that he had jurisdiction to enter upon this 
inquiry. If I find he had jurisdiction to enter 
upon this inquiry, under the Statute he had 
power to make the charge he did against these 
professional gentlemen. How aan I then 
say that section 107 gives us any power 
to exercise the right of superintendence, 
irrespective altogether of the argument of 
my learned brother, who points out that 
the person who is nominated. by Statute 
is the presiding officer in whose Court the 
misconduct takes place? Nevertheless I 
find that a duly constituted officer acting 
within jurisdiction makes a charge and 
proceeds to hold an inquiry under the Statute; 
I cannot say that we have under section 
107 that right to interfere, unless we find 
that he has grossly abused his powers, or 
that he has acted in excess of his jurisdiction, 
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or done something without jurisdiction. 
that ig not this case. h 

Irrespective of the construction-that may 
be put upon section 107 of the 
Government of India Act, I am of opinion 
that it is not open to the parties at this 
stage of the proceedings to entirely amend 
or frame a new application which was not 
the application on which they came before 
the Court and on which they obtained their 
Rule. Suffice it to say that under section 
24 I am of opinion that this application 
is not sustainable and it should be dismissed 
without the usual penalty. 


But 


Application dismissed, 


PATNA HIGH COURT. 
Criminal Revision Permios No. S or 1916. 
June 2, 1916 
Present:—Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Sharfuddin, 
RAJKUMAR SINGH —Appticaat 


versus 


EMPEROR—Resproxpent, 

Criminal Procedure Code (Act V of 1898), ss. 476, 
177, 195—“Brought to its notice in the course of a 
judicial proceeding,” meaning of —S. 478, scope of — 
Offence commiited in another province—Jurisdiction— 
Penal Code (Act XLV of 1860), s8. 209, 210. 

Per Chamier, O. J—Section 476 of the Code of 

*Griminal Procedure does not appear to restrict the 
action of the Court to offences committed within its 
own jurisdiction or even within the province in 
. which the Court is situated. [p. 498, col. 2.] 


Per Sharfuddin, J.— Section 476, Criminal Pro- 
cedure ‘Code, is a self-contained section and the 
` reference made to section 195 of the Code is only 
‘for the purpose of avoiding the enumeration of the 
sections mentioned in section 195. The most import- 
‚ant element in section 476 is that the offences 
referred to in seotion 195 should either be committed 
“before the prosécuting Court or brought under its 
notice in the course of a judicial proceeding, when 

: that Court may proceed as provided by section 476. 
| [p. 489, col. 14 

, Ifan offence has been committed, no matter 
where, and if in the course of a judicial ‘proceeding it 

` is brought to the notice of a Court that such an 
offence has been committed, that Court has juris. 
diction to proceed under section 476. Lp. 488, col. 1.) 

Petitioner instituted a suit at Bilaspur against a 
resident of Arrah and obtaining a decree, sought 
to execnte ji ab Arrah by means ofa transfer, The 
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judgmont-debtor then instituted a suit ab Arrah to 
have the decree of the Bilaspur Court set aside, on 
the ground that it had beon obtained by fraud. 
The suit was decreed, and petitioner's appeal to 
the District Judge, Arrah, was dismissed, The 
District Judge, finding that the petitioner had 
brought a false suit and had obtained a decree by 
fraud and by tampering with the service of 
summonses, etc., directed his prosecution under 
sections 209, 210, Indian Penal Code: 

Held, that the District Jadge had jurisdiction to 
take action against petitioner under section 476, 
Criminal Procedure Code, as the offences alloged to 
have been committed by him were brought to the 
notice of the District J näge í in the course ofa judicial 


proceeding. [p. 483, col. 2; p. 489, col. 2.] 
. Criminal revision against an order of 
the District Judge, Shahabad, dated the 


4th February 1916. 

Mr. Bahadurji (with him Mr. Nirsu Narayan 
Sinha), for the Applicant. 

Mr. Manuk (Government Advocate), for 
the Crown. 


JUDGMENT. 

Cramer, O. J.—This is an application for 
Yevision of an order of the Sessions Judge 
of Arrah, directing the prosecution of the 
three applicants for offences under sections 
-209 and 210 of the Indian Penal Code, 

The first applicant brought a’ suit 
insa Small Cause Court at Bilaspur in 
the Central Provinces against Ramkesawar 


Koir, a resident of the Arrah district 
in this province, and obtained a decree 
ex parte. The decree was at his- instance 


transferred for exeeution to the Court of 
-the Subordinate Judge of Arrah and ap- 
‘plication was made for the arrest -of the 
judgmenit-debtor. The latter then brought 
‘a suit in the Court of the Ist Munsif of 
‘Arrah to have the Bilaspur decree set 
‘aside on the ground’ of fraud and obtain- 
ed a decree which was confirmed on appeal 
by the District Judge of Arrah. The 
learned Judge directed the prosecution of 
-the three applicants for offences under 
sections 209 and 210 of the Indian Penal 
-Code, -as.he found on the evidence that 
they had combined to bring a false suit 
against Ramakesawar Koir and had obtain- 
ed a decree against him by concealing from 
him the institution of the proceedings and 
‘tampering with the service of summonses. 

An appeal has been presented to this 
Court against the decision of the District 
Judge in the ciyil case and has been admit- 
ted, 
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The first ground on which the order under 
section 476 of the Code of Criminal Pro- 
cedure has been challenged is that the first 
Muosif of Arrah had no jurisdiction to enter- 
tain the suit to set aside a decree passed 
by a Court in another province. In view 
of the decision in Jawahir v. Neki Ram (1) 
in which I took part and the authorities 
there cited, I doubt whether there is much 
force in this contention. But we are not 
now concerned with the question of the 
jurisdiction of the Munsif, for there can 
be ro doubt that the District Judge of 
Arrah had jurisdiction to entertain an 
appeal against the Munsif’s decision. The 
hearing of the appeal by the District 
Judge was a judicial proceeding and the 
offences, alleged to have been committed by 
the three applicants were brought to his 
notice in the course of that proceeding. 

The second point taken is that section 
476 of the Code of Criminal Procedure 
should be read with section 195 of the 
same Code, and that the words in the 
former section “any offence referred to in 
section 193” mean only the offences men- 
tioned in that section which are committed 
under the qualifying circumstances men- 
tioned in that section, č. e., to come to the 
particular case before us, the contention is 
that section 476 does not authorise a 
Court to take action in respect of offences 
under sections 209 and 210 of the Indian 
Penal Code, unless those offences were 
committed in or in relation to a pro- 
ceeding in a Court. This is a matter upon 
which there has been some difference of opi- 
nion. On one side are the decisions in In re 
Devji (2), In re Keshav Narayan Manolkar (3) 
and Akhil Chandra Sen v. Queen-Empress (4), 
while on the other are the decisions in Abdul 
Khadar v. Meera Saheb (5) and Jadunandan 
Singh v. Emperor (6), in which the Court en- 
deavoured to distinguish the case of Akhil 
Chandra Sen v. Queen-Empress (4) from the 


(1) 28 Ind. Cas. 502; 37 A, 169; 13 A. L. J. 390. 

(2) 18 B. 581; 9 Ind. Dec. (N. s.) 896. 

(8) 17 Ind. Cas. 720; 14 Bom. L. R. 968; 18 Cr. L. 
J. 848. 

(4) 22 0. 1004; 11 Ind. Dec. (x. s.) 667, 

(5) 15 M. 224; 2M. L J. 148; 2 Weir 174; 5 Ind. 
Dec. (Nn. s.) 507. 

(6) 4 Ind. Cas, 710; 37 C. 250; 10 0. L.J. 564; 14 
G. WN. 380; 11 Cr. D. J. 37, 
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case then beforeit. It is unnecessary for us 
in this case to choose between these two 
conflicting views, for the offences supposed 
to have been committed by the applisants 
were committed, if at all, in a proceed- 
ing in a Court —the case against them being 
that they fraudulently brought a false suit 
or claim in ‘a Court and fraudulently 
obtained a derreefor a sum which was not due. 
So far as this point is concerned, it must 
be held that the District Judge had juris- - 
diction to take action against the appli- 
cants under section 476 of the Code of Cri- 
minal Procedure. 

The third point taken is thatthe District 
Judge had no jurisdiction to take action in 
respect of offences committed outside the 
local jurisdiction of his Court, and reliance 
is placed upon section 177 of the Code of 
Criminal Procedure. No authority has been 
produced in support of this contention and 
there are at least two reported cases in 
which Courts took action in respect of 
offences committed in another district or 
province, [See Girwar Prashad v. Emperor 
(7) and Kamta Prasad v. Emperor (8)]. Sec- 
tion 476 of the Code of Criminal Proce- 
dure does uot appear to restrict the 
action of the Courtto offences committed 
within its own jurisdiction or even within 
the province in which the Court is situat- 
ed. In my opinion, the District Judge 
of Arrah had jurisdiction to take action 
in this case under section 475. 

In the last resort it was urged that criminal 
proceedings should not be taken against the 
applicants vntil the second appeal to this 
Court bas been disposed of. 

e It may be undesirable to allow criminal 
proceedings to be taken during the pen- 
dency of civil proceedings in which the 
same question of fact is in issue, but that 
is not the case here. In the appeal to this 
Court the question for decision is whether 
the ‘Munsif of Arrah had jurisdiction 
to entertain a suit to set aside the 
Bilaspur desree. Even if the appeal is 
allowed on that ground, the , applicants 
should be prosecuted if they fraudulently 
brought a false claim and fraudulently 


(7) 1 Ind. Cas. 306; 6 A. T. J. 892; 9 Cr. L. J. 219, 
(3) 9 Ind. Cas, 497; 88 A. 396;8A.L. J, 210; 1% 
Cr. L. 4. 98, i 
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obtained a decree fora sum which was not due 
to thon, 


I would reject this application. 


This order will govern Civil Revision No. 9 
of 1916 also. 


Suarroppin, J.—I have had the advantage 
of reading the judgment of the learned Chief 
Justice and, fully agreeing with the views ex- 
pressed therein, I desire to observe that it 
appears to me, from the wording of section 476 
of the Code of Criminal Procedare, thatit is a 
self-contained section and that the reference 
made to section 195 of the Code is only 
for the purpose of avoiding the enumera- 
tion of the sections mentioned in section 
195. The most important element in sec- 
tion 476 is that the offences referred to 
in section 195 should either be committed 
before the prosecuting Court or brought 
under its notice in the course of a judicial 
proceeding, when that Court may proceed 
as provided by section 476. It is clear, 
therefore, that if an offence has been 
committed, no matter where, and if in 
the course of a judicial proceeding it is 
brought to the notice of a Court that 
such an offence has been committed, that 
Court has jurisdiction to proceed under 
section 476. Learned Counsel on behalf 
of the appellant urged that the words 
“brought to its notice in the course of a 
judicial proceeding? mean that the offence 
should have been committed in reference 
to the judicial proceeding then pending 
in that Court. In the present case, the 
false case was instituted in one of the 
towns of the Central Provinces. and an 
ex parte decree was obtained by the plaintiff 
of that suit from the Central Provinces 
Court. That decree was attempted to be 
executed in the District of Shahabad, on 
a transfer. Jt was then that the defendant 
of that suit for the first time came to 
know that such a decree had been passed 
against him by the Central Provinces 
Court. It appears that the decree-holder, 
who is now the petitioner, obtained that 
decree by suppression of the summons in 
the Shahabad District. It was then that 
the defendant of that suit instituted a 
suit in the Munsii’s Court at Arrah for 
a declaration that the ex parte decree was 
obtained by fraudulent means, The Munsif 
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of Arrah gave a decree to the plaintif 
of this suit, on which there was an appeal 
to the District Judge. There can be no 
doubt that this appeal lay to the District 
Court. The hearing of this appeal by the 
District Court was a judicial proceeding, 
and in the course of this judicial pro- 
ceeding it was brought to the notice of 
that Court that the present petitioner 
had obtained an er parte decree against the 
party by suppression of the 
summons in the District of Shahahad; and 
hence I am of opinion that the Arrah 
District Court had jurisdiction to put the 
law in motion under section 476 of the 
Code of Criminal Procedure, and the 
application on the above ground is rejected. 


Application rejected, 





BOMBAY HIGH COURT. 
Crimtnat Rererence No. 26 or 1916. 
June 23, 1916. 

Present: —~Mr. Justice Batchelor and 
Mr. Justice Shah. 

In re MUKUNDRAI ATMARAM DESAI— 
APPLICANT, 

Jurisdiction—Magistrate, sweeping prohibitory order 
of —Closing burial place—Omission to record provision 
of law—Ulira vires, 

A District Magistrate acts without jurisdiction in - 
issuing a sweeping public prohibitory order without 
referring to any provision of law as authorising such 
an order. [p. 489, col. 2.] 

Criminal reference made by the Sessions 
Jadge, Broach. 

FACTS.—The District Magistrate of Broach 
issued orders prohibiting on sanitary grounds 
the burial of corpses in a place previously 
used by the public for the purpose. On 
the petition of the applicant the following 
order of reference was made by the Sessions 
Judge of Broash:— 

“As remarked by Heaton, J., in Bhagubhad 
Dwarkadas v. Emperor (1), ‘the District Magis- 
trate has no power whatever to issue a pro- 
hibitory order to the public unless that power 
is specifically conferred by some provision of 
the law: see also the observations in the 
case of Queen-Empress v. Saminadha Pillat 
(2). In the present case, the District 


(1) 27 Ind. Cas. 146; 16 Bom. L, R. 684; 16 Cr. D. 
J. 98; 2 Bom. Or. ©. 249. 

(2) 19 M. 464; 6 M. L. J, 181; 1 Woir 144; 6 Ind, 
Dee. (xN. 8.) 1029, 
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Magistrate has not stated anywhere under 
what provision of law the notice was 
issued. The learned Publie Prosecutor 
relied upon section 39, clause (1), of the 
District Police Act (LV of 1890). That 
section, however, merely authorises the 
District Magistrate to ‘make rules or 
orders regulating the hours during which 
and the manner in which any place for 
the disposal of the dead may be used 
so as to secure the equal and appropriate 
application of its advantages and accommoda- 
tion and to maintain orderly conduct 
amongst those who resort thereto. The 
section nowhere authorises the District 
Magistrate to prevent the public, either wholly 
or partially, from using a place previously 
seb apart for the disposal of the dead. 
Where a place is used both for cremation 
and burial, it cannot be said that prohibiting 
its use for burial is ‘regulating the manner 
in which it shall be used so as to secure 
the ‘equal and appropriate application of its 
advantages,’ etc. 


There isalso no provision in the Criminal 
Prosedure Code empowering the District 
Magistrate to issue the prohibitory order 
in question. The only sections which could 
conceivably be thought to apply are sections 
133 and 143. The former section empowers 
the District Magistrate to make a conditional 
order requiring the person causing a nuisance 
in any public place to remove it within 
a certain time, or appear on a certain 
date and move to have the order set aside 
or modifed, Assuming burial in Dashas- 
wamedha site to bea nuisance within the 
meaning of the section, still the section 
does not contemplate the issue of a 
prohibitory order to the public generally, 
‘but only to a particular individual [ef. 
section 144, clause (3)], and the order is, 
moreover, to’ be conditional in the first 
‘instance and the person to whom it is 
addressed has to be given an opportunity 
to be heard before it is made absolute. 
In the present case, it is obvious that 
the District Magistrate was not acting under 
this section, and even if he was, the order 
would be illegal as the prescribed procedure 
was not followed. 

Next, as to section 144. That section 
empowers the District Magistrate to ‘order 
any person not to repeat or continue 3 
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public nuisance, as- defined in the Indian 
Penal Code or any special or locaf law.’ 
As observed in Queen Empress v. Saminadha 
Pillai (2), ‘under the section no Magistrate 
can prohibit what was lawful before the 
date of his order, and thereby make such’. 
an otherwise legal act, committed after 
the date of the order, punishable as a 
nuisance under the Indian Penal Code. 
For he is by that section empowered to 
enjoin a person from repeating or continuing 
only a public nuisance as defined’ in the 
Indian Penal Code or any special or local 
law.’ The same case lays down that the 
disposal of a corpse in a place set apart 
for the purpose is not a public nuisance 
within the meaning of the Indian Penal 
Code, so long as the act is performed in 
a decent and inoffensive way. I am, there- 
fore, of opinion that section 143 cannot 
also be called in aid here. 

The result is that, in my opinion, the 
District Magistrate’s order was made without 
jurisdiction and is consequently invalid. lt 
seems to me that the Government has 
advisedly reserved to itself the power to 
close a place used for the disposal of the 
dead, as being a matter deeply affecting 
the religions feelings of a community and 
requiring deliberation by the highest 
authority.” 

Mr. G. N. Thakore, for the Applicant. 

JOCDGMENT.—The District Magistrate 
in issuing this sweeping public prohibition 
has omitted to refer to any provision of 
law as authorising such an order. We 
are, therefore, left to gaess under what 
authority he conceived himself to be acting, 
and upon this reference there is no app2ar- 
ance bafore us in support of the order. For 
the reasons given in the careful letter of 
reference by the Sessions Judge, Mr. 
Taleyar Khan, we are of opinion that the 
order in question is wholly without jurisdic- 
tion. We, therefore, set it aside. 

Order set aside. 
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“PUNJAB CHIEF COURT. 
CURIMINAL APPRAL No. 249 or 1916, 
May 29, 1916. 

Tresent.—Mr. Justice LeRossignol. 
BEGA AND OTHERS—CONYICTS— 
APPELLANTS 
VETEUS 
EMPEROR— Prosecoror—-RESPONDENT. 

Penal Code (Act XLY of 1860), ss. 100, 148, 325— 
Right of private defence —Injury caused in self-defence. 

Four persons of the accused’s party were digging 
a drain. They were attacked by the complainants, 
Partisans of tho parties ran upand a free fight 
ensued. One of the acoused’s party was killed and 
the arm of one of the complainants’ party was 
fractured. The accused were convicted of offences 
under sections 148 and 325, Indian Penal Code: 

Held, that the accused must be acquitted, as there 
was no safe ground for holding that they acted 
otherwise than in self-defence either of themselves 
or of the deceased. 


Appeal from the order of the Magistrate, 
` lst class, exercising enhanced powers under 
section 30 of the Criminal Procedure Code, 
Shakpur, dated the 17th February 1916, 
convicting the appellants. 
_ Mr, Nand Lal, for the Appellants. 

Rai Sahib Lala Mul Chand, for the Re- 
spondent, 


JUDGMENT.—The facts of this case are 
set forth in Criminal Appeai No. 190 of 1916, 
and the questions in this appeal are the 
guilt or innocence of Shah Nawaz’s party 
and the nature of their offence, if any. 

There is no serious contention that all 
the appellants did not take part in the 
fight and [ am satished that all 
soncerned.” 4 

The main plea is that they were attacked 
and asted solely in self-defence. 

“That they were the assailed I have no 
doubt, the injuries inflicted by them on the 
other side were comparatively slight, whilst 
their side was very seriously handled. 

The worst that can be said 
Shah Nawaz, Khuda Yar and Nur Khan 
must have known that their action in 
digging the mali was likely to provoke a 
quarrel: but I cannof find that at the first 
this side comprised more than four men. 
When they were attacked, partisans ran 
. up and a free fight ensued, but [ can 
find no safe ground for holding that the 
appellants acted otherwise than in self- 
detence either of themselves or of Nur 
‘Khan who had been felled to the ground, 


is that 
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Nur Khan was killed and the -only 
grievous hurt inflicted on the other side 
was a fractured arm. In the circumstances 
I am not prepared to hold that the 
appellants committed any offence and I 
acquit them, 

Accused acquitied, 


BOMBAY HIGH COURT. 
CRIMINAL Appeat No, 113 or 1916. 
June 5, 1916. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
EMPEROR—Prosecotor—APPELLANT 

i versus 
RACHAPA GURAPPA HATTARVAT— 
Accused — RESPONDENT 

Explosives Act (IV of 1884), rules under—Clove- | 
crackers, , possession of, without license, whether legal 
—“Toy fire-works.” 

Clove-orackers or lavangi-crackers are “toy fire- 
works” within the meaning of rulo 3 issued under the 
Explosives Actandare, therefore, exempifrom rule 
35 imposing the necessity of a license for possessing 
them. [p 49?, col. 1.1 

Criminal appeal by Government of 
Bombay from an order of acquittal passed 
by the first class Magistrate, Bail-Hongal. 

Mr. S. S. Patkar (Government Pleader), for 
the Crown. 

Mr. Velinkar (with him Mr, P.B. Shingne), 
for the Accused. ` 

JUDGMENT. This isan appeal by the 
Government of Bombay against an order 
of the first class Magistrate of Bail-Hongal, 
who discharged the accused after investiga- 
tion of a charge of possessing 2,800 ths of 
crackers under the Indian Explosives Act, 
whereas his license only entitled him to 
possess 200 ibs. The accused imported 
Chinese crackers of various kinds, and the 
2,800 bs with which we are now concerned 
are entirely crackers spoken of in the evi- 
dence as lavangi-crackers or patakhas, that 
is to say, clove-shaped crackers. They are 
strings of very small sticks hardly longer 
than a clove, each of which, when ignited, 
emits a smallreport. The Governor-General- 
in-Conncil has issued rules under the Ex- 
plosives Act, under section 85o0f which an 
explosive shall not be possessed except under 


and in agcordange withthe conditions of the 
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license granted under the rules. If is provid- 
ed, however, by rule 3 that nothing in the 
rules shall apply to the possession of toy 
fire-works such as papercaps for toy pistols. 
The first question we have to determine is 
whether the clove-crackers in question are 
explosives. The definition of ‘explosives’ 
requires that they should be either for a 
practical explosive effect or be used to give 
a pyrotechnic effect. There canbe no question, 
we think, that the crackers in question have 
no practical explosive effect, They may, 
however, be fire-works intended to produce a 
pyrotechnic effect, if that term is used in its 
broadest possible sense, although the light 
produced from the explosion of one of these 
crackers is momentary. But assuming for the 
purpose of argument without deciding that 
they might be treated as fire-works falling 
within rule 5, clause 7, of the statutory 
definition, we think that they should be 
treated as “toy fre-works” within the rule 
just mentioned. Assuch they will be exempt 
from rule 35 imposing the necessity of a 
license. We, therefore, think that the learned 
Magistrate came to the right conclusion. 
We may observe that there is no technical 
evidence whatever as to these fire-works, and 
the only knowledge of their effect which we 
have been able to obtain has been frcm the 
ignition of oneof them in Court during the 
progress of the arguments. We dismiss the 
appeal, 


Appeal dismissed. 


PATNA HIGH COURT. 
FULL BENCH. 

Civit Rererence No, 4 or 1916. 
November 27, 1916. 
Present:—Mr. Justice Mallick, Mr. Justice 
Atkinsen and Mr. Justice 
Jwala Prasad, 

In the matter of EMPEROR—Appricanr 
versus 
LEAKUT HUSAIN, Mogsrear— 
RESPONDENT, 

Legal Practitioners Act (XVIII of 1879), ss. 18, 14— 
Receiving mukhternama without enquiry and from 
unauthorised person— Gross negligence— Misconduct, 
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A legal practitioner is bound to take ingtructions 
directly from clients, or from their agents -duly em- 
powered to act in their behalf. [p. 492, cols. 1 & 2.] 

A mukhtear who receives his mukhtarnama from an 
unauthorised person without making adequate enquiry 
as to the person who is giving him the same and who 
acts upon the same, is guilty of gross negligence 
which amounts to misconduct, [p. 493, col. 2.] 

Reference by the Officiating District Judge, 
Shahabad, dated the 26th June 1916. 


The Government Advocate, for the Crown. 
Mr. Athar Hossain, for the Respondent. 


JUDGMENT, 


ATKINSON, J.—This reference comes before 
us under sections 13 and 1l4of the Legal 
Practitioners Act. The facts of the case 
are very short. A mukhtear by name 
Leakut Hussain apparently practises his 
profession as a mukhtear at Shahabad. He 
is a certified mukhtear under the Statute and 
Rules made pursuant thereto. The offence 
with which he is charged is one involving 
professional misconduct, in that he purported 
to file a petition on behalf of certain decree- 
holders in an execution matter then pending 
before the Munsif of that district, alleging 
on behalf of the decree-holders that the 
amount of the decree had been paid in full 
and had been satisfied by the judgment- 
debtors. That petition was based upon a 
mukhtarnama purporting to have been 
executed by one of the judgment-creditors. 
The mukhtarnama was accepted and 
acknowledged by this mukhtear Leakut 
Hussain as having been received by him 
from the hand ‘of the decree-holder whose 
name he expressly mentions and is endorsed 
on the mukhiarnama. It is alleged that he 
received no instructions from this man Din 
Dayal or from any one of the decree-holders 
and in acting as he did he acted in collusion 
with the jodgment-debtors or agents on 
their behalf. It appears that on the 3rd 
January 1916 the judgment-debtors had 
filed a petition in which they objected to 
execution issuing for the sale of their pro- 
perty, on the ground that they had satisfied 
by payment the decree of the decree-holders. 
On the 29th January 1916 the decree-holders 
filed a petition alleging that their 
decree had never been satisfied by pay- 
ment, The 29th was fixed as the date 
for the hearing of the petition of the 
3rd January and upon that date the deeree- 
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holders had filed their counter-petition 
and thé matter stood adjourned for the 
hearing of both petitions until the 5th 
February. On tbe 2nd February this 
man Husain, the party here impleaded, 
took the step which has involved him in this 
trouble. Jt appears when he was examin- 
ed on the dth February 1916 that he 
said that he had got his iustructions, not 


from Din Dayal Rai at all, but from 
Ambika who was alleged to be in some 
sort of privity with Din Dayal. This 


mukhiear also says that Ambika came to 
him with Din Dayal Rai and that Din 
Dayal Rai consented to his acting on his 
behalf, and that the mukhtear in good faith 
relied upon tbe representatiors made 
to him by Ambika and that, therefore, he 
was an innocent man; that he had not 
been guilty of a breach of duty and that he 
had been imposed upon in pursuance of a 
conspiracy between Din Dayal and Ambika. 
One most significant fact in this case 
seems to be unaccounted for in the course 
of the argument on behalf of the mukhicar, 
and that is the fact that the judgment- 
debtors never appeared in this case on 
the 5th February in support of their 
petition filed on the 8rd January. Their 
absence is most significant and cannot be 
accounted for, except on the assumption 
that they were the moving parties to 
get this man Husain to file the petition 
on the 2nd February, which would have dis- 
pensed with the hearing of this enquiry on 
the 5th February itself. Itwas a bold and 
daring act of this man to take, because if was 
an attempt to deceive and mislead the Court. 
The Court is here to protect all litigants and 
it is incambent on the Court and its bounden 
duty in these matters tosee that frauds of 
this kind are not practised with impunity. 
The Court’s duty must be exercised with care 
and diligence; otherwise the administration of 
justice will be paralysed and polluted. You 
have this mukhtear taking no steps to conform 
with his obligations and duties under therules 
of which he is bound to know the contents; 
and we must assume that he does know what 
are the rules and that asa certified officer 
of this Court he has perused those rules. 
What are the duties of this mukhtear? 
One of them is that he must take his 
instructions directly from his clients, 
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or if from an agent that he is duly em- 
powered to act. But this man Husain 
took no steps to satisfy himself that the 
representations made by Ambika were boa 
fide. Icanfind no evidence that he made 
any enquiry and his own statement en- 
dorsed on the mukhtarnama itself shews 
that the man never took any steps ta 
inquire. The endorsement is to the effect that 
he received the mukhiarnama from the 
hands of Din Dayal and from no one else, 
He is pinned to that admission on ithe 
2nd February, the same day that the 
petition is filed. He says that he got the 
petition and the mukhtarnama at one and 
the same time and in doing as he did, he 
acted innocently though wrongly. We are 
inclined to think that he was nota party 
to any express fraud in conjunction with 
the . judgment-debtors; but we do think 
that he acted in. violation of his duty 
under circumstances which shew the greatest 
possible negligence on his part. We cannot 
altogether condone these malpractices and 
misconduct. There must be a limit. It 
is a pity that an old man should be the 
first victim to be sacrificed; but that is 
bis own look-out. It may serve as a 
warning to others who may be attempted 
“to act as he did. We do not think that 
this mukhtear Leakut Husain was guilty of 
express fraud. If we did our duty wonld 
be a very painful one indeed. But we do 
think that he acted negligently, with gross 
negligence and that for that negligence 
and in the interests of justice and its 
purity he must be punished. It is said that 
the Munsif recommends a suspension of 
the grant of a certificate for a period of 
six months. The learned District Judge, Mr. 
Macpherson, at the time took a most 
lenient view in favour of this old man 
grounded upon his age and the possibility 
that he might not return to work again. 
But six months had not elapsed from the 
time tbat Mr, Maecpherson’s order was 
made when this old man had the hardihood 
again to apply for his certificate. Without 
that certificate | understand he cannot 
practise. The question is whether we should 
give him that certificate now. I, for one, 
am of opinion that we should not give 
it to him for a considerable period of 
time. Bearing in mind all that has been 
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said on his behalf we are satished that 
the right to obtain this certificate should 
be suspended for a period of one year from 
this date. 
-Mebuick, J.— Lo concur, 
Jwata PRASAD, J.—I concur. 
Mukhtear suspended. 


anaman 


PATNA HIGH COURT. 

Civiu Revision No. 18:or 1916. 
November 3, 1915. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Sharfuddin. 
LACHMI SINGH—Psetitioner 
versus 
` BRIJ MOHAN LAL—Oppositr PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476—Prosecutio n under s 476, order for—Jurisdiction 
-—Offence ‘brought to notice in the course of a judicial 
proceeding.’ 

L. instituted a ‘suiti in the Small Cause Court in the 
District of Darbhanga for recover y of a sum 
of money against B. and obtained an ew parte decree. 
He got the ‘decree transferred for execution to the 
Chapra District. B. broughtasuit in the Munsif’s Court 
at Chapra to set aside the decree, on the ground of 
fraud. The Munsif decreed the suit. B. then applied 


to the Munsif for sanction to prosecute L. The . 


Munsif refused sanction. On‘ appeal the District 
Judge at Chapra directed the prosecution of L. under 
section 476 of the Criminal Procedure Code: 

Held, that as offences in respect of which sanction 
was sought under section 195 were brought to the 
notice of the District Judge at Chapra in 1 the course 
of a judicial proceeding, he had jurisdiction to direct 
the prosecution. [p. 495, col. 1.] 

Ambica Tewari v. Emperor, 34 Ind. Cas. 320; 1 P. 
L. J. 206; 17 Cr. L. J. 208, distingnished. 

Rajkumar Singh v. Emperor, 87 Ind. Cas. 487; 1 P. 
L. J. 298, referred to. 


Appeal against an order of the District 
Judge, Chapra, dated the lith August 1916, 
reversing that of the Munsif, 2nd Court, 
Chapra, dated the 29th May 1916. 

‘Sir Ali Imam, Messrs, S. Sinha and Chandra 
Sekhar Banerji, forthe Petitioner. 

Mr. M. Fakhruddin (Government Pleader), 
for the Crown. 

JUDGMENT. —'This is an application for 
revision of an order of the District Judge of 
_Chapra, directing the prosecution’ of the 
applicants for various offences alleged to 
have been committed by them in respect of 
a suit brought by the applicant Lachmi 
Singh in the Darbhanga District in the 
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Court of a Munsif exercising Smal! Cause 
Court powers on the basis of a hand note. 

It appears that Lachmi Singh having 
obtained a decree ex parte caused the decree 
to be transferred to the Chapra District 
for execution, and in execution the defendant 
Brij Mohan Raut was actually arrested in, 
the Chapra District on August 21st, 1913. 
Brij Mohan Rant then brought a suit in the 
Court of the 2nd Munsif of Chapra to 
have the decree obtained by Lachmi Singh 
set aside on the ground that it had been 
obtained by fraud. Brij Mohan Raut 
obtained a decree in June 19!4 setting aside 
the decree. Lachmi Singh appealed brt 
his appeal was dismissed on March 8th, 1915, 
anda second appeal by him to the High 
Court was also dismissed on July 13th, 
1915. Brij Mohan did not become aware 
of the order of the High Court dismissing 
Lachmi Singh’s appeal until January 1916, 
On February 2nd, 1916, he presented an 
application to the 2nd Munsif cf Obapra 
for sanction to prosecute Lachmi.Singh and. 
others who had assisted him in various ways 
in the false suit. The Munsif dismissed the 
application, Thereupon Brij Mohan Raut 
appealed to the District Judge of Chapra, 
who has ordered the prosecution of 
Lachmi Singh and others for various 
offences set ont at the end of his order. . 

The case came before Mr. Justice Roe 
during the vacation and that learned Judge, 
thinking that there was some conflict 
between ‘two rulings of this Court referred: 
the case to this Bench. One of the cases 
referred to by him was that of Ambica 
Tewari v. Emperor (1), In that case what 
was decided was that as no appeal lay 
to the District Judge against an order of 
a Small Cause Court rejecting an applica- 
tion for sanction, the District Judge could. 
not at the hearing of the appeal pass an 
order under section 476 of the Code of 
Criminal Procedure. That case seems. to 
have no bearing on the present case. The 
other case referred to is Rajkumar 
Singh v. Emperor (2) decided by this Bench 
on June 2nd,1916. In that case we held 
that the District. Judge of Arrah had 
jurisdiction to direct the prosecution of 


(1) Bk Ind. Cas. 820; 1P. L.J. 206; 17 Or, D. J. 
203, 
t (2) 37 Ind, Cas. 487; 1 PUL, J, 298, 
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certain persons in connection with a false 
suit brought by them in the Central 
Provinces. It is saggested that the cases 
against the present applicants cannot be 
made over to a Magistrate in Chapra for 
trial inasmuch as the offences were 
committed in the Darbhanga District. It 
appears to us that the requirements of 
section 476 of the Code of Criminal Pro- 
cedure have been satisfied. The District 
Judge’s order under section 476 was passed 
in the course of a judicial proceeding. 
Certain offences referred to under section 
195 of the Code of Criminal Procedure 
were brought to his notice in the course 
of a judicial proceeding and he was, there- 
fore, authorised by section 476 to send the 
case for enquiry or trial to the nearest 
Magistrate of the first class. In our 
opinion, the proper Magistrate at Chapra 
will have jurisdiction to try the 
which ‘have been sent to him under 
order of the District Judge of Chapra. 

The only defect in the order of the 
District Judge is that he has failed to 
specify the Magistrate to whom the cases 
are to be sent. On receipt of ourorder the 
District Judge will specify the Magistrate 
to whom the cases are sent in order 
that the provisions of section 476 may be 
complied with. 

Subject to this, the application is dismissed, 

Application dismissed, 


the 


BOMBAY HIGH COURT. 
URIMINAL Rererence No. 5 or 1916, 
March 31, 1916. 

Present:—Mr. Justice Batchelor and 
Mr, Justice Shah. 
EMPEROR— Prosecutor 
versus 

A DEAF ayp DUMB Accustp. 

Criminal Procedure Code (Act V of 1898), s. 841— 
Deaf and dumb accused, trial az -Pr ocedur e—Convic- 
tion. 

The law in Englaùd as well as in India with regard 
to the trial of a deaf and dumb person is that though 
great caution and diligence are necessary in the trial 
of such a person, yet if it be shown that such person 
had sufficient intelligence to understand the character 
of his criminal act he is liable to punishment. 

Rex v. Steel, (1887) 1 Leach O. O. 651; Queen v. 
Bowka Hari, 22 W.R. 85 Cr; Queen v. Bowka, 22 W. 
R. 72 Cr; Queen- Empress v. Reubin Samuel, (1894) 
Rat. Unrep. Cr. ©. 696; Or. Rg. No. 26 of 1894, 
referred to. x 
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Criminal reference made by thə frst 
class Magistrate, at Bhusawal, 

Mr. S. &. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT.—In this case the accused, 
a deaf and dumb man, has been convicted 
of theft under section 380 of the Indian 
Penal Code, and the proceedings have been 
submitted to this Court, under section 341 
of the Criminal Procedure Code. 

Section 341 provides that in such a case 
as this the High Court shonld pass such 
orders -as it thinks fit. The law in 
England appears to be that though great 
caution and diligence are necessary in the 
trial of a deaf and dumb person, yet if 
it be shown that such person had sufficient 
intelligence to understand the character of 
his criminal act, he is liable to punishment: 
see Russell on Crimes, Volume I, page 62; 
Archbold’s Criminal Practice, page 11 and 
Rex v. Steel (1), Queen v. Bowka Hari (2)and 
Queen v. Bowka (3) Queen-Himpress v, Reubin 
“Samuel (4) are authorities to show that 
the same is the law and practice in India. 
In this case we are satisfied from the 
learned Magistrate’s judgment that be was 
right in finding that the accused understood 
the nature’ of the act, which he was 
committing when he committed this theft, 

We, therefore, confirm the conviction and 
sentence the accused to one month’s 
rigorous imprisonment. 

Conviction and sentence confirmed, 

(1) (1787) 1 Leach O. O. 451, 

(2) 22 W. R. 35 Cr. 

(3) 22 W. R. 72 Cr. 


(4) (1894) Rat. Unrep. Cr. C. 696; Cr. Rg. No. 26 
of 1894, 


MADRAS HIGH COURT. 
CRIMINAL MISOELLANEOUS Petition No, 366 
oF 1916. 

November 29, 1916, 

Present:—Mr. Justice Spencer and 
` Mr. Justice Napier. 
NARAYANA NADAN—Responpent— 
PETITIONER 
versus 
PALANIAPPA NADAN—Petitionsr— 
RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 195, 
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el. (b) (c)—Sanction, grant of—Case commitied to 
Sesstons Court—-Statement before Committing Magis- 
trate, sanction by Sessions Judge in respect of, legality 
of —‘In relation to any proceeding in any Court, mean- 
ing of—Penal Code (Act XLV of 1869), s. 198—Perjury 
~-Contradictory statements, when indictable. 

A Sessions Judge has power to grant sanction 
for perjury in respect of statements made by a wit- 
ness before a Committing Magistrate, though 
appeals do not lieto him from the latter’s Court 
within the meaning of clauses (6) and (7) of section 
196, Criminal Procedure Code. 

Such statements which are brought to the notice 
of the Sessions Court trying the case are made 
in relation to the proceedings of the latter Court 
within the meaning of section 195 (1) (b), Criminal 
Procedure Code. 

Reddi Rami Reddi v. Public Prosecutor of Kurnool, 25 
Ind. Cas. 524; (1914) M. W. N. 793; 27 M, L. J. 586; 
15 Cr. L. J. 612, distinguished. 

High Court Proceedings, dated 17th January 1877, 
No. 120, 2 Weir 160, followed. 

Sanction should not be accorded for prosecution 
on the ground of contradictory statements, unless 
there is a direct contradiction, especially when 
they are immediately corrected and explained. 

Petition praying that in the circumstances 
stated therein the High Court will be 
pleased to set aside the order of the 
Sessions Court of Ramnad at Madura, in 
Criminal Miscellaneous Petition No, l4 of 
1916 (Sessions Case No. 5 of 1916), 
granting sanction to prosecute the petitioner 
herein. 

Dr. S. Swaminadhan and Messrs, R. 
Shadagopachariar and V. K. Venkatarama 
Aiyar, for the Petitioner. 

Ths Public Prosecutor, for the Crown. 

Mr. P. R. Narayanasami lyer, for the Re- 
spondent, 

ORDER.—In respect of the sanction to 
prosecute for an offence under section 211 of 
the Indian Penal Code, there is no evi- 
dence on the record that the petitioner 
knew that there was no just or lawful 
ground for the charge of arson. 

As regards the alternative sanction for 
perjury, the point is taken that the Ses- 
sions Court, not being the Court to which 
appeals ordinarily lie from the second class 
Magistrate, could not grant a sanction 
with respect to statements made before 
that Magistrate holding the preliminary 
enquiry. 

The case of Reddt Rami Reddi v. Public 
Prosecutor of Kurnool (1) is no authority 
for this proposition, In that case the 


(1) 25 Ind. Cas. 524; (1914) M. W. N. 703; 2731. 
L, J. 686; 16 Cr. L. J. 612. 
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statement was made to a Sub-Magistrate 
in proceedings under section 164 of tke 
Code of Criminal Procedure. The question ` 
does not turn on the construction of clauses 
6 and 7 of section 195 of the Ccde of Cri- 
minal Procedure but on clause 1 (b) of 
that section, and we are satisfied that 
a statement made before a Committing 
Magistrate and brought to the notice of 
the Sessions Court trying the case is 
made in relation to the proceedings before 
the latter Court. This is the view taken 
by this High Court in High Court Treceed- 
ings, dated 17th January 1877, No. 120 (2) and 
has, we believe, been acted on ever since. 


With regard to the first set of con- 
tradictory statements the Sessions Judge 
has riot correctly set out the language 
used in the Magistrate’s Court, but as- 
suming thatit is open to the meaning given 
to it, the statement was corrected at once 
in the Court in which it was made. 


The Public Prosecutor does not suggest 
that there is a direct contradiction as re- 
gards the third set of statements, 


With regard to the second set there is 
undoubtedly a direct contradiction and we 
have had grave doubts whether we should 
not uphold the sanction in this, case. 
The petitioner evidently intended to convey 
to the Sub-Magistrate that he did not know 
the accused before the receipt of the 
letters. In the Sessions Court he frankly 
admitted at once that he had known him 
and he gave full details of the nature 
of his acquaintance and the reasons for 
his antipathy to the accused. We think 
that his conduct in the Sessions Court 
in admitting this so freely should be taken 
into consideration and we have decided to 
revoke the sanction, and we do revoke it 
accordingly. 

Petition allowed; Sanction revoked, 


V.R.P. 
(2) 2 Weir 160. 
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GULLAPALLI VENKATRAMAYYA V. KOONAPARJU VENKATRAJU. z 


‘ MADRAS HIGH COURT. 
Second Civiu Appgat No. 300 or 1914, ° 
October 11, 1916. ii 
Present:—Mr. Justice Seshagiri Aiyar and 
ASE ` Mr, Justice Phillips. 
GULLAPALLI VENKATRAMAYYA— 
PLAINTIFF—A PPELLANT 
: versus 
KOONAPARAJU VENKATRAJU Anp 


OTHERS-—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 66, O. XXT, 
ir, 98 to 1083—Erecuticn sale, purchase at, benami— 
Resistance to certified purchaser by person deriving title 
from judgment-debtor— Suit for possession by benamidar 
purchaser, whether lies. 

A certified benami purchaser at an execution sale 
who has been obstructed in securing possession by a 
person deriving title from the judgment-debtor 
cannot maintain an action in ejectment against the 
latter, Thero is no distinction between ordinary suits 
for ejectment and suits by benami purchasers at 
Court sales. [p. 497, col. 2.] 


There is nothing in section 66 of the Civil Pro- 
cedure Code which confers such a right. That 
section is designed to protect the person who has 
obtained a sule-certificate and has acquired possession 
under it. It has uo application toa purchaser who 
seeks to oust another from possession. [p. 497, col. 2] 


Venkata Suryanaraina Jayapatirajw v. Goluguri 
Bapiraju, 7 Ind. Cas, 60; 84 M. 143; 8 M. L. T. 154; 
(1910) M. W. N. 286, Ravji Appaji Kulkarni v. 
Mahadev Bupuji Kulkarni, 22 B. 672 at p. 678; 11 Ind. 
Dec, (x. s.) 1030, explained and distinguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Kistna, at Ellore, in Appeal Suit No, 271 
of 1912, preferred against that of the 
District Munsif, Narasapur, in Original Suit 
No. 287 of 1911. 


Mr. P. Nagabhushanam, for the Appel- 
lant. 
Mr. T. Prakasam, for the Respondents. 


JUDGMENT.—The Receiver of the 
Nidadavole Estate obtained a decree for 
money against defendants Nos. 1 to 3. The 
properties in suit were attached in execution 
and were purchased by the plaintiff. He 
obtained a certificate of sale, but when he 
applied to be pnt in possession, he was 
resisted by the 4th defendant who claimed 
to have purchased ‘the property at a private 
sale from defendants Nos. 1 to 8. The present 
suit isto recover possession. 


‘The contention of the 4th defendant, among 
other pleas, is that the plaintiff is a bena- 
midar for the Receiver, and that con- 
sequently he is not entitled to sue in eject- 


32. 


ment. The Subordinate Judge found that the 
plaintiff was a benaumidar. In a careful 
judgment, after reviewing the authorities, 
he came to the cènclusion that the plaintiff 
was not entitled to sue. 

We think he is right. Mr. Nagabhushanam, 
who appeared for the appellant, conceded 
that in an ordinary suit in ejectment, 2 
benamidar cannot recover possession. He 
argued, however, that in a suit necessitated 
by resistance or obstruction in execution, the 
holder of the certificate of sale, whether he 
he a benamidar or not, is entitled to maintain 
a suit for possession. Jt was not seriously 
argued that anything in section 66 of the 
Code of Civil Procedure ean confer such a 
right. ‘bat section is designed to protect 
the person who has obtained a sale certificate 
and has acquired possession under it. It 
has no application to a purchaser who seeks 
to oust another from possession. 


Reliance was placed by the learned 


.Vakil upon certain observations in Venkata 


Suryanaraina Jagapatiraju v. Coluguri 
Bapiraju (1). A careful perusal of the 
judgment leaves no room for doubt that 
that decision is no authority for the con- 
tention now advanced. The learned Judges 
in that case drew a distinction between 
contractual rights and rights arising from 
title. In the former class of cases, the person, 
who is eo nomine the contracting party, is 
entitled to enforce the terms of the contract, 
It will not be open to the other party to 
the contract to turn round and say that 
although he did enter into the contract 
with the party suing, as that party is only a 
name-lender for another, he can refuse to 
perform kis part of the contract. The 
analogy of the sections relating to the rights 
of agents of undisclosed principals was relied 
upon for this purposu. We can conceive 
cases where even possession may be claimed 
under ihe contract against the party who 
has agreed to deliver possession. But the 
person sued in this case is not the person 
who entered into the contract; be is a third 
party who claims possession in his own 
right. The plaintiff, in such cases, must 
show that he has a better title than the 
person whom he seeks to eject. Consequent- 
ly, if is open to the defendant to plead 


(1) 7 Ind. Cas, 60; 34 M. 143:8 M. L. T. 154; (1910) 
M. W. N. 286. 
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that such a plaintiff has no right to recover 
possession. Jt is on this ground, we take it, 
that in suits in ejectment, the benamidur 
is not allowed to recover possession. 

Mr. Nagabushanam contended that under 
Order XXI, rules 97 to 103, the person 
entitled to move the Court in cases of 
obstruction to possession is the certificated 
purchaser and none else, and ‘that, therefore, 
he is the only person who can sue under 
rule 108. We are not prepared to hold, as at 
present advised, that the real purchaser is 
not entitled to take action under these rules. 
Even granting the premises, it does not 
follow that the real owner hasno remedy. 
The fact that he could not sue to remove 
the obstruction under rule 103, does not show 
that the ordinary right of a suit for possession 
on title is not open to him. 

A siray observation in Rarjt áppaji 
Kulkarni v. Mahadev Bapuji Kulkarni (2) 
that the benamidar can sue for possession 
was relied on. This was a suit for damages 
_against the judgment-debtor for cutting and 
carrying away the crops after the auction- 
sale. The learned Judges very guardedly 
say that as between the benamidar and the 
judgment-debtor, the former may have a 
right to recover possession. Wedo not think 
that that observation can help the appel- 
lant. . 

We are of opinion that the -view of the 
Subordinate Judge is right and dismiss the 
second appeal with costs. 

Appeal dismissed, 
V.R.P. 


(2) 22 B. 672 at p. 678; 11 Ind. Dec. (N. s.) 1030. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPEAL FROM APPELLATE Decree No, 126 
or 19 5. 
July 3, 1916. 
Present:--Mr. Mittra, Offg. A. J. C. 
BHOJRAJ— DEFENDANT-— APPELLANT 
LETSUS 


NATHURAM— Pua nrivr— RESPONDENT. 

Hindu Law—Joint fanily—Co-parcener, one, sale 
by, how jar binding on other co-parceners—Legal 
necessity— Purchaser, rights of. 
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A sale of joint property by a co-parcener, though 
made without legal necessity, is valid to the extent 
of the vendor’s share. [p. 499, col. 2.] 

If a vendee wishes to stand by a sale which is 
valid only partially, he must be content with the 
vendor’s share, but if he wishes to repudiate the 
transaction altogether, his remedy is only against 
the vendor in a suit for the return of the price paid, 
on the ground that the consideration for the payment 
failed. [p. 499, col. 2.) 

Chandradeo Singh v. Mata Prasad, 1 Ind. Cas, 479; 
31 A. 176: 6 A. L. J. 268; Hira Ram v. Udhe Ram, 19 


-Ind. Cas 861: 9 N. L. R. 74; Banwari Lal v. Sheo 


Sanka: Misser,1 Ind. Cas. 67C; :3 C. W.N. 815; Iira- 
bhadra Gowdu v. Guruvenkata Charlu, 22 M. 312; 8 
Ind. Dec. (N. s.) 222; Sabagiathi v. Somasundaram, 16 M. 
76; 2 M. L. J. 244; 5 Ind. Dee. (N. s.) 760, distinguished. 

Marappa Goundan v. Rangasami Goundan, 23 M. 
89; 8 Ind. Dec. (x. s.) 456, followed. 

Appeal against the decree of the Divisional 
Judge; Heshangabad Division, dated the 
23rd November 1914, confirming that of the 
Subordinate Judge, Hoshangabad, dated the 
Ist August 19 4. 

The Hon’ble Mr. M. B. Dadabhoy and Mr. 
Chuckerbutty, for the Appellant, 

Dr. H. S. Gour and Mr. S. Ramdas, for the 
Respondent. 

JUDGMENT. — This second appeal arises 
out of a suit for a declaration that the plaint- 
ifs half-ehare in certain joint ancestral 
property sold by his father, is unaffected 
by the sale. Plaintiff’s case was that the 
sale was a nominal transaction. The first 
Court found in favour of the plaintiff and 
decreed the claim, The lower Appellate 
Court has- held that there was consideration 
for the sale, and that Rs. 500 ont of 
Rs 2,000 represented an antecedent debt of 
the father. But as no legal necessity was 
alleged or proved, the Divisional Judge 
has confirmed the decree of the first Court. 
The only point argued in this second 
appeal is that there should not have been 
an unconditional decree, but that the plaint- 
iff should have been ordered to refund 
Rs. £00 found to have been an antecedent 
debt of the father. 

This Court bas held, following the Full 
Bench of the Allahabad High Court in 
Chandradeo Singh v. Mata Prasad (1), that a 
Hindu father governed by Mitakshara Law 
cannot alienate ancestral family property, so 
as to bind his sons, except to pay off an 
antecedent debt or for legal necessity 


[Hira Ram v. Udhe Ram(2 |. If the case had 
(1) 1 Ind, Cas. 479; 31 A. 176; 6 A. L, J. 263. : 
(2) 19 Ind. Cas. 861; 9 N. L. R. 74. 
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been one of mortgage, it would have 
presented no difficulty. But here we are 
concerned with a sale, which, being for 
valuable consideration, is binding on the 
alienor’s share,as on this point this Court 
‘follows the Bombay and Madras view, as 
opposed to the view taken by the High 
Courts at Calcutta and Allahabad. The 
plaintiff does not contest that his father’s 
share is bound by the sale, but only asks 
. for relief in respect of his own half-share. 
Thequestion for decision is whether there is an 
equity in favour of the purchaser in respect of 
the amount of the antecedent debt, for which 
the father could, no doubt, have sold joint 
family property of that value, and for 
‘which a proper charge could have been 
created on the family estate. The appellant’s 
learned Counsel merely relies upon authorities 
which show that it is the pinus duty of a 
Hindu son to pay hia father’s debts not 
tainted with immorality. This is not 
disputed by the learned Counsel for the 
respondents whose contention is that, as no 
charge has been created, no effect can be 
given in this suit to any such obligation. 
This is perfectly correct, but it does not 
touch the question whether there is an 
equity in favour of the purchaser in the 
present case. The Bengal casecited for the 
respondents, Banwari Lal v. Bheo Sankar 
Misser (3), is not of much help for the right 
of a co-parcener to sell his share is not 
recognized there. As laid down by Mooker- 
jee, J., at page 822*, When...an alienation 
made by a co-parcener is set aside at the 
instance of another member of the family, 
the Court orders that the property should 
be possessed in defined shares and the 
shares of the transferur should be subject 
to the lien of the transferee for the return 
of the purchase-money.” The next case cited 
for the respondents is Virabhadra Gowdu v. 
Guruvenkata Oharlu (4), which must be read 
with the case of Sabapathi v. Somasundaram 
(5), on which it is based. In neither of the 
cases was there legal necessity, nor an 
antecedent debt justifying the sale. The 
only case which I have been able to find 
out, which is really in point, is the case 

(3) 1 Ind. Cas. 670; 18 C. W. N. 815. 

(4) 22 M. 312; 8 Ind. Dee. (x. s.) 222, 

(5) 16 M. 76; 2 M. L. J. 244; 5 Ind. Dee. (x. s.) 760. 
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of Marappa Goundan v. {Rangasamt Goundan 
(6). 1 entirely concur with the following 
observations of Subramania Ayyar, J: “One 
must hesitate to countenance the introduc- 
tion of a new rule such as that suggest- 
ed, having regard to the practical incon- 
venience which is likely toarise in giving 
effect to it. Now a sale of joint pro- 
perty by a co-parcener, though made without 
legal necessity, is in this Presidency valid 
to the extent of the vendor’s share. Sup- 
pose that that share is really worth the whole 
of the amount paid by the vendee asthe price, 
why should he get anything more? Next, 
suppose that the share is worth less than 
the price paid. The-vendee cannot, in such 
a case, reasonably ask for a charge for more 
than the difference between the real value of 
the share which he gets and thé price which 
he has actually paid. It is scarcely necessary 
to say that questions as to such valuation are 
often not capable of easy or satisfactory settle- 
ment, The simpler and the better view un- 


- doubtedly is that if the vendee wishes to stand 


by a sale which is valid only partially, 
such as the present, he must be content 
with the vendor’s share but that if he 
wishes to repudiate the transaction altogether, 
his remedy is only against the vendor in 
a suit for the return of the price paid, on the 
ground that the consideration forthe payment 
failed. This view will, on the one hand, avoid 
all necessity for enquiry into matters alluded 
to before and, on the other, tend to act asa 
check on a disposition on the part of 
Speculative persons to enter with some co-par- 
ceners into transactions calculated to affect 
the rights of other co-parceners who are 
not parties thereto.” 

The cases in which an equity has beeu 
recognized are cases in which the sale as 
a whole has been set aside, but I 
have not been able to find one in which 
the sale is upheld in part. In the absence 
of any authority to the contrary I follow 
the view taken by the Madras High 
Court and dismiss the appeal with costa. 

Appeal dismissed, 

(6) 23 M. 89; S Ind, Deo, (N. 8.) 456. 


SUBHADRA KUAR YV, SHAMBHU PRASAD, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. Á : 
Rent Arrear No. 107 or 1914. 
April 13, 1915. 
Present:—Mr. Lindsay, J.C. $ 
Rant SUBHADRA KUAR—Devrenpanr— 
f ÅPPELLANT . 
VETEUS 


SHAMBHU PRASAD anp ANOTHER— 


; Puaintir¥s — RESPONDENTS, 

Profits, suit for share nf— Fillage permanently scttled 
—Revenue, enhancement of, for purpose of determining 
amount of cesses—Division of profits, method of. 

A taluka was permanently settled by way of reward 

` for the talukday’s loyal services. Subsequently, a 
person was declared ‘by the Privy” Council to be 
entitled-to a share of the profts of a-village situated 
in the taluka. “Ab the time of the revent Settle- 
ment the revenue of the -village was enhanced, not 
for the purpose of subjecting the talwkdar to any 
additional liability as to payment of revenue but for 
the purpose'of detérmining the amount of cesses: 


Held, that in estimating tho profits of the village 
tho talukdar was not cntitled to treat the new 
assessment of revenue as a real and substantial thing 
and to deduct the newly assessed amount of revenue 
from the gross income of the village before coming 


to‘any division of profits with the said person. [p, 


£01, col. 2.] 

Appeal from the decree of the District 
Judge, Lucknow, dated the 27th May 
1414, modifying that ‘of the Assistant 
Ccmmissioner, Lucknow, dated the 20th 
November 1913. 


Babu Bisheshwar Nath 
Appellant, 


Srivastava, for the 


Syed Nabi Ullah and Mr. A. P. Ser, 
forihe Responden’s, 
JUDGMENT.—This seccnd appeal has 


arisen out cf a suit for the recovery of 
a one-third share of the profits of Mauza 
Sissendi Khas for the years 1317—1320 
Fasli, and the only dispute now remaining 
is with regard to the method by which 
the prcfits of the village aie to be 
ascertained. i 

The village is included in the Sessendi 
Taluka now owned by Raja Chandra Sekhar. 
The estate is under the control of the 
Court of Wards and this village has 
been made over by the Comt of Wards 
to the Raja’s wife, Rani Subbadra Kuar, by 
way of provision fer her maintenance. 
She was the defendant in the Court of 
first instance, and is the appellant in this 
Court, It appears that at the time of 
annexation the falukdar of this estate was 
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Raja Kashi Prasad, one of the loyal talwk~ 
dars whose property was exempted from 
the confiscation declared by Lord Cafning’s 
Proclamaticn after the Mutiny. 

By way of reward fcr his loyal services 
the Government of India directed that Raja 
Kashi Prasad shocld he entitled to hold his 
estate under a Permanent Settlement, and 
should also be entitled to a rednetion of the 
Settlement jama to the extent of 10 per cent. 
(cf. Notification Ne, 1300 of 9th April 1868, 
jn the Ordh Government Gazette of the ` 
18th April 1868, page 154), The revenue 
was assessed at Rs, 2,309 at the first Regular 
Settlement and the result, therefore, was that 
the Raja and his successors became entitled 
to hold this village on payment of Rs. 2,300 
per annum Government revenue less ten 
per cent, ‘and as the Settlement was 
permanent it also followed that the Raja 
and, bis successors were never thereafter 
to be called upon to pay Government 
revenue at any higher rate. i 

The sum of Rs, 230 per annum, t.e., 10 
per cent. of ihe revenue, which the Raja 
was to beallowed to retain under the terms 
of tbe notification just referred to, goes 
apparently by the name of “haqq istimrari,” 

In the year 1864a litigation was started 
which was finally disposed of by a judgment 
of their Lordships of the -Privy Council 
dated the 29th July 1573. A full report 
of this judgment isto be found in Messrs. 


Rafique and Jackson's Collection of 
Oudh Privy, Council Decisions, second 
edition, page 133 [Widow of. Shunker 


Sahai v. Rajah Kashi Pershad (1)]. 
The claimant in this litigation was the 
widow of one Shankar Sabai and thefdefend- 
ant was Raja Kashi Prasad. The Raja’s 
wife was the daughter of one Mohan Lal who 
was the real uncle (father’s brother)’ cf 
Shankar Sahai. 

It is unnecessary for the purposes of this 
case to discuss the nature of the claim put 
forward by Shankar Sahai’s widow. It is 
sufficient to say that by the deeree of the 
Privy Ccuncil which modified in some 
respects the order of Colonel Barrow, 
Financial Commissioner, dated the 7th of 
November ‘1€68, it was laid down that 
Shankar Sahai’s widow was entitled ‘to a 

(1) 41. A. 198; Rafique & Jackson's P. O. No. 23; 2 
Suth. P. C. J. 4; 3 Sar. P. O. J. 289, - < 
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Hindu widow’s estate of inheritance in four 
villages comprised in the Sissendi Taluka, 
and: to a one-third share of the profits of 
seven other villages ofthe estate, one of 
which is Sissendi Khas, the village of which 
the profits constitute the subject-matter of 
the present dispute. 

It is not denied that the plaintiffs-respond- 
ents are entitled to the benefits of this decree 
of the Privy Council. It is conceded that 
they can claim a one-third share of the profits 
of Sissendi Khas, | 

The question is as to the manner in whieh 
the total amount of the divisible profits is to 
be ascertained and it, has arisen in this way. 
Although Sisrendi Khas is a permanently 
settled village the revenue of which has 
been fixed at Rs. 2,209, there was at the last 
revision of Settlement a re-assessment of 
revenue not for the purpose of subjecting the 
talukdar to any additional liability in the 
matter of payment of Government revenue, 
but for the purpose of determining how much 
should be paid on account of certain cesses. 
For: this latter purpose the revenue was 
declared to be Rs. 3,100, but cf course it is 
not pretended that the Raja or the Rani who 
for the time being represents him is liable to 
pay this sum. On the contrary all that 
is payable on account of Government 
revenne ig the amount of the old assess- 
ment, Rs, 2,300; less the ten per cent. 
which the Raja, is allowed to retain by 
way of reward for the servides randered, by 
his predecessor Raja Kashi Prased. 

But it is claimed that in estimating the pro- 
fits which by the decree of the Privy Council 
are divisible between the parties in the pro- 
portion of jrd to rds, the talukdar, cr rather 
his représentative Rani Subhadra Kuar, is 
entitled to treat this new assessment as a 
substantial and real thing and to deduct the 
amount.from: the gross income before.coming: 
to any division of profits with the plaintiffs, 
and soin the accounts put forward by the 
Rant we find inter alia an annual deduction 
of Rs. 1,043 which is described as “hagg 
istimrart.’ How this asine] figure is arrived 
at is not quite clear, but the notion apparent- 
Ty ‘is that the Rant is entitled to retain 
Rs. 230, being 10 per cent. on the assess- 
ment at the First Settlement, plus Rs. 800, 
being. thé difference between the former 
astreement (Rs 2,200) and tke new or 


expenditure. 
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nominal assessment (Rs.3,100), The ground 
upon which this method of calculation is 
sought to be justified is that the benefit 
of the Permanent Settlement was conferred 
upon Raja Kashi Prasad as a personal mark 
of favour, and that the plaintiffs are in 
no way entitled to participate in that benefit. 
And soit is argned that to allow the plaint- 
iffs to claim their one-third share of the 
profits after deduction from the gross income 
of only the amount which the Raja is liable 
to pay for Government revenue under the 
permanent assessment, is to admit them toa 
share of a boon to which they have no right. 
In other words, because it is a village which 
but for the fact that it is permanently settle- 
ed would now be Hable for a revenue of 
Rs. 3,100 per annum, the plaintiffs must 
submit to a deduction of this sum from the 
amount of the gross income, although 
admittedly the talukdar is not called upon to 
pay a half penny more than thesum fixed at 
the first Regular Settlement. 

Both the Courts below have refused to 
accept this method of calculating the profits 
and in my opinion they have done right. 

We have the decree of the Privy Council by 
which the talukdar is under an obligation to 
surrender to the widow of Shankar Sahaior to 
the persons who now represent her interest a 
one-third share of the net profits of Sissendi 
K hag, and those net profits consist of what is 
left of the gross income after deduction of all 
proper items of expenditure including the 
amount actually paid for Government revenue 
plus any sum which the talukdar is entitled 
to retain for his own banefit. It would be 
altogether absurd, in my opinion, to allow 
the talukdar to deduct from the gross income 
annually a sum which he admittedly is nct 
called upon to pay. J am unable to com- 
prehend the statement that the rights of the 
talukdar are in any way invaded hy a refusal 
to allow him todeduct from the amount of 
the grossincome a purely imaginary item of 
Whatare the rights conferred 
upon him by the Notification of 1865? They 
are (1) aright to hold the village at a per- 
manent rate of revenne and (2) a right to 
retain for his own benefit a one-tenth shara 
of the.revenue so fixed. 

It is not disputed that the liubility for 
revenue remains thesame as if was, and it. ia 
also not disputed that he is entitled to retain 
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. Rs. 230 per annum, being one tenth of the 
permanent revenue rate. 

To permit the talukdar to claim now 
that he is entitled to deduct from the gross 
income a further sum of Rs, 800, which he 
admittedly is not called upon to pay, would 
be to confer upon him a benefit over and 
above those which the Government has 
bestowed upon him and to which, in my 
opinion, he has no right whatever. He has 
his Permanent Settlement, aud he gets his 10 
per cent. of the permanent jama and he is 
entitled to no more, 


I am satistied that the Courts below have 
dealt with the case correctly and I dismiss 
this appeal with costs, 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civit Miscentangovs Petition No. 2075 
or 1916. 

October 24, 1916. 

. Present:-~Mr. Justice Oldfield and 
Mr. Justice Seshagiri, Aiyar. 
CHINNAM RAJAMANNARU— 
PETITIONER 

VETEUS - 


LINGAMALLU RADHAKRISHNIAH anp 


ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 110—Appeal 
to Privy Council—Claim for legacy under Rs. 10,000 — 
Interest decreed, addition of, for purposes of 
appeal—Decision affecting future claims of other legatees, 
uhether within clause (2) of the section. 

Where the subject-matter of a claim is less than 
Rs. 10,009, there is no right of appeal to the Privy 
Council merely by reason of the decree amount 
exceeding the said sum at the dateof application 
for leave to appeal by the addition of subsequent 
interest allowed by the deoree. [p. 502, col 2] ý 

Where, in a claim based ona legacy under a Will, 
the value whereof is below Rs. 10, 00, a dacision 
is given asto the source from which the legacy 
is payable, the aggrieved party has no right of 
appeal to the Privy Council under section 1:0 (2), 
Civil Procedure Code, on the ground that the decision 
wonld affect, though not conelnde, fature claims by 
other legatees which may exceed that amount. 
[p. 503, col. 1.] 

The second clause of the section refers to a deeree 


involving a larger claim, ¢.e., there must be soriething 
in the decrea which affects the larger subject-matter, 
In effect, the smaller decree must have the effect 
of estopping either by the rule of res judicata or 
otherwise a party from claiming rights under a larger 
claim. [p. 503, col. 1.] ` 
Sri Kishan Lal v. Kashmiro, 21 Ind. Cas 617; 
35 A H5 10 A L.J 654; Afzul Hossain v. Musam- 
mat Umua Bibi, 1 C. W. N. 93; Moofte Mohammad 
Ubdoollah v. Bahoo Mootechund, 5 W. R.3834 (P. O); 
1 M. I. A. 363; 1 Suth. P. C. J. 56; 1 Sar. P. C. J. 
129; 18 E. R. 148; Byjnath v. Grahum, 11 O. 740; 
5 Ind. Dec. (x. s.) 1253; Chinnam Rujamannar v. 
Tadikonda Ramachendra Rao, 29 M. 1&5, referred to. 


Petition, presented under sections 109 and 
110 and Order XLV, rules 2 and 3, of 
the Code of Civil Procedure, praying that 
in the circumstances stated therein, and in 
the affidavit filed therewith, the High 
Court will be pleased to grant a certificate 
to enable the petitioner to appeal to His 
Majesty in Council ‘against the decree of 
the High Court in Appeal Suit No. 338 
of 1913, preferred against that of the 
Court of the Subordinate Judge, Cocanada, 
in Original Suit No. 11 of 1910. 


Mr. A. Krishnasami Atyar, 
tioner. 

Mr. T, Ramachandra Rao, for the Respond- 
ents. 

ORDER.—This is an application for 
leave to appeal to His Majesty in Council. 
It was admitted that the value of the 
subject-matter was below Rs. 10,000 in 
the suit and in the appeal to this Court. 
Mr. Krishnasami Aiyar made a faint 
suggestion that, as at the time of the 
presentation of the petition, the decree 
amount with subsequent interest. thereon 
aggregated to Rs. 10,000, his client was 
entitled to appeal. This contention is 
clearly untenable. 

The real question is whether the decree of 
this Court indirectly involves a claim or 
question respecting property over Rs. 10,000 
in value. ” 


The suit was instituted for a legacy 
under the Will of a testator. One of the 
qzeations relitad to the source from which 
the legscy was payable. Ilt may be 
conceded that tke reasnns for our conclusion 
about the source would be” applicable to 
other legacies payable ander the Will, and 
that the amounts covered by all the legacies 
would exceed Rs. 10,000 in value. It is, 
therefore, probable that our decision in the 


for the Peti- 
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present case may. be quoted as an authority 
in the cases that may be, but which have 


not yet been, instituted by other legatees.’ 


It is not suggested that our decision would 
conclude the other claims. Is the probability 
of our decision being relied upon in similar 
cases arising under the same Will sufficient 
_to bring it within the second clause of 
section 110? We think not: That clause 
refers to the decree involving a claim. There 
must be something in the decree which 
affects the larger subject-matter. ‘For 
example, there may be a suit to recover 
interest upon a heavy claim based on a 
document. In refusing interest, the Court 
may hold that the document is not genuine 
or ig not binding. In such cases, although 
the claim for interest might relate to a 
-sum below Rs. 10,000 the decree indirectly 
would involve the rejection of a claim for 
the principal amount as well. In effect, 
the smaller decree must have the effect of 
estopping, either by the rule of res judicata or 
otherwise, the party from claiming rights 
under the larger claim. The decision. in 
Sri Kishan Lal v. Kashmiro (1) is reconcilable 
with this proposition. As for Afzul Hossain 
v. Musammat Umda Bibi (2), it is enough 
to point out that the learned Judges 
granted leave under section 109 (c) and 
not under section 110 of the Code. It was 
held in Muvoftz Mohummud Ubidoollah v. 
Baboo Moctechund (3) that where separate 
suits, each being for a sum less than 
Rs. 10,000 but involving the same conten- 
tion -were decreed, no leave should be 
granted against either or both of them, as 
neither of then direstly or indirectly 
involved. a claim for, over Rs, 10,000. 
Applying that analogy, supposing different 
snits were brought by different legatses 
under the Will in question and separate 
judgments were passed in each of them, 
although there may be a point common to 
all the suits, the decree in none of them 
would be regarded as satisfying the condi- 
tions of section 110. [t may be that where 
one common judgment is 
no separate adjudication is necessary in the 
connected cases, the decision in the main 


21 Ind. Cas. 617; 35 A. 445; LL A. L. J. 654. 

1 0. W, N. 93. . 

3).5 W. Bv84 (P. C:); 1 M. I A. 863; 1 Suth, P, C. 
J. 56; 1 Bara P: O. J. 129; 18 E. R. 148, 
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case may be constraed as involving a 
claim indirectly for the aggregate amount 
covered by all the cases. There is aathority 
for this proposition. Byjnath v. Graham (4). 


The present case does nob come within 
the principle of that case. 
It may also ba pointed out that the 


pronouncement which is complained of in 
our judgment only followed an earlier one 
by Snubramania Aiyar,,J., in Chinnam 
Rajamannar v. Tadikonia Ramachendra Rao 
(5) and that that decision was never sought 
to be appealed against. 

For these reasons we are unable to 
grant the certificate. The petition is re- 
jected. No order as to costs. 


Petition rejected. 
V. R. P. 


(4) 11 C. 740; 5 Ind. Dec. (N. 8.) 1253, 
(5) 29 M. 165. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Miscenuaveous Juprcrat Case No, 12-B 
or 1916. 
July 31, 1916. 
Present: —Mr, Stanyon, A. J. O, 
KEDARN ATH AND ANOTHER—~APPELLANTS 
‘ : versus 


ZU MBERLAGL—Responpenr. 
“Limitation Act (IX of 1908), s.6—Sufficient cause 
for delay in presenting appeal— Negligence—Appeal. h 
An appellant, who wilfully leaves the preparation 
and presentation of his appeal to the last day of 


-the period of limitation prescribed therefor, is 


iity of negligence, and is not entitled to an exten- 
Son TE time, i aome unexpected „Or unforeseen 
contingency prevents him ee filing the appeal 
ithin time. [p. 505, col, 1. 
aia v. Sakhya, 1 Ind, Cas. 904; 5 N. L. R. 25; 
and Hukum Chand v. J. Barley, (1880) Digest of Civil 
Rulings of the Court of the J. 0., C. P., Part IV, Ruling 


No. 9, referred to. EN 

Wau from the decree of the District 
Judge, West Berar, dated the 28th March 
1916, conzriming that of the Junior Sub- 
ordinate Judge, Akola, dated the 14th Septem- 
ber 1915. 


The Hon'ble Mr, M. V. Joshi, for the 
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JUDGMENT.—This is an appeal from 
the appellate decree of the District Judge 
of West Berar. It has been filed one day 
beyond time, and I am asked to extend 
time under section 5, Indian Limitation 
Act, 1908, as applied to Berar. I am of 
opinion that no sufficient cause has been 
made out for not preferring the appeal 
within the period of limitation prescribed 
therefor. 

The decree appealed from was made on 
the 28th March 1916. Copies of the 
judgment and decree were not applied for 
till the 2nd May 1916, and they were 
delivered on the 9th June 1916. The last 
day of the prescribed period expired on 
the 26th July 1916. The appeal was 
_ presented -on the 27th Joly 1916. The 
explanation of the delay is given in an 
affidavit made by the second appellant 
Motilal He affirms that owing to the 
river Purna being in flood he was delayed 
in his journey from his village to Akola, 
which place he reached on the 26th 
July-~-too late, according to the learned 
Advocate for the appellants, to catch the 
mail train to Nagpur that day. Consequently 
he arrived at Nagpur on the 27th July—a 
day late. I accept this statement as 
perfectly true for the purposes of this 
order, and I say that, by itself, far from 
showing any sufficient cause for the failure 
to file the appeal within time, it exhibits 
nothing: but negligence of a kind which 
the Courts’ ought not to condone and 
encourage. i 


I. bave examined the district map,. and 
questioned the appellanbd Motilal, and I find 
that his village- (spelt Pathuldee in the 
map) is 12 or 13 miles from Wagholee, 
where the Purna. river is crossed, and that 
Akola is another 12: miles from Wagholee. 
Thus. this- appellant had- 25 miles to travel 
across country, in the-middle of the monsoon, 
before. he, reached. the xailway. He also 
knaw that. the, only train by. which he. could 
reach Nagpur on the 26th July, in time to 
get the-appeal filed, was timed to leave 
Akola at 1-40 a. m. on that date. He 
admits before. me that he left his home 
on the 25th July. He-must ba assumed: 
to know that a flooded and temporarily- 
impassable river is a common. incident 
during the monsoon. lt will thus- be-seen*. 
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that he deferred his journey, and the 
filing of the appeal, to the last av&ilable 
moment, and that, owing to an obstraction 
which he ought to have foreseen, he 
missed the last train which he hoped to 
catch. Bat this is not all, The endorse- 
ment on the court-fee stamp of the 
memorandum of appeal shows that it wis 
purchased by the Hon'ble Mr. M. V. 
Jòshi in Nagpur on the 27th July 1916. 
Thus, apparently, not merely the presenta- 
tion of the appeal, but the retaining of 
a legal adviser to draw it up, and the 
purchase of a stamp on which to engross 
it, were all left to ba done on the last 
day of the prescribed period. 


In following the above course, the 
appellants in this case acted in accordance 
with an almost universal habit, ameng 
litigants in the Central Provinces and 
Berar, of filing plaints,memoranda of appeals, 
and all applications subject to a time 
limit, on the last day, and almost the 
last hour, of the period prescribed by law. 
In the case of appeals this custom entails 
much additional labour on the ministerial 
staff of the Courts, in making careful and 
exact computations of time, with reference 
to the time requisite for obtaining copies, 
which would be avoided if appeals were 
filed obviously within time. Controversial 
questions as to the correctness of the sompu- 
tation are frequently raised when cases are 
filed on the boundaryline between “within 
time” and “beyond time.” Frequently, as in 
this case, some contingency defeats the. 
effort of the litigant by a few days or hours, 
and then the Appellate Court has the trouble 
of considering whether relief can be given 
under section 5, Limitation Act: and, in 
many cases, avery lenient view seems to, 
have been taken of such failures, and an 
easy interpretation of the words “sufficient 
cause’ may have encouraged the. habit. of 
leaving things to the last moment 

This habit has its origin in laxity and 
negligence, and, in my opinion, having re- 
gard to the increasing pressure of, busineas- 
in the law Courts and the many facilities 
now availible for the punctual filing of 
suits, appeals and applicatiqns. therein, it 
is high time that litigants. and their legal 
advisers. were: made to realize the dangers. 
of the procrastinition which defers the 
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presentation: of a suit, appeal or application 
to the fast day of the limitation prescrib- 
ed therefor. In the case- of an appeal 
efforts should be mode to file if as som 
as possible, and not as lae as possible, 
after- the date of the decree to be appeal- 
ed from. A legal adviser should be given 
time to-study the record and consider his 
case thoroughly before .he draws up a 
memorandum. The present practice, of 
receiving’ cases on the last available day, 
and putting in an ill- considered memoran- 
dum based on a perusal of the judgment, 
ig anything but satisfactory. It wastes 
the time of the Courts and the money of 
the appellants. If the Bar were to make 
an universal practice of refusing to receive 


appallate briefs, anless time were given by: 


clients to. send for and see records, and 
otherwise consider those briefs, litigants 
would speedily . realize the unwisdom 
of’ procrastination. But this is not to be 
expected under existing circumstances; and 
I think it is necessary that the Courts 
should apply the law so as not to encourage 
eleventh hour procedure of the kind follow- 
ed in this case. I soncur with the jadg- 
ment of Drake-Brockman, J. ©., in Vithia v. 
Sakaya (1). The law is clear, and section 5, 
Indian Limitation Act, 1908, was not provid- 
ed to -encourage negligence, procrastina- 
tion and. laxity. I enunciate nothing new. 
As far back as in 1880, in Hukum Ohand 
v. J. Batley (2), this Court laid down 
that inability to get stamps, on the last 
day allowed by law for instituting a snit, 
is not one of the conditions under which 
the time allowed by the Limitation Law 
can be extended. 1 follow the same 
principle wher I rule that an appellant, 
who wilfully. leaves the preparation and 
presentation of his appeal to the last day 
of the period of limitation prescribed 
therefor, is guilty of negligence, and is not 
entitled to. an extension of time, if some 
unexpected or unforeseen contingency prevents 
hin from filing the appeal within time. 

For the above reasons [ rejecs, the, above 
appeal as time-barred. 


Appeal rejected, 


(1) 1.Ind. Cas. 904; 5 N. L. R. 25. 
(2) Sat Digest of Civil Rulings of the Court of 
the J. C., G. P., ‘Part IV, Ruling No. 9. 
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MADRAS HIGH COURT. 
ORIGINAL Sipe Appsats Nos. 70 AND 71 
or 1915. 

August 25, 1916. 
Present:—Mr. Abdur Rahim, 
Officiating Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

: IN O. S. A. No. 70 
ROKHIA BI—Cuatwant—APPELLANT 
In O. S. A. No. 71 - 
SARAM BI—OLAIMANT——ÅPPELLANT 
VETSUus 
Tus OFFICIAL ASSIGNEE, MADRAS— 


RESPONDENT IN BOTH. 

Principal and agent-—Power-of-attorney im general 
terms—Agency, whethzr terminates on collection of 
debts —Insolvency of agent—Release, execution of, in 
discharge of amounts owing to principal on eve of insol- 
vency—Release found void—Presidency Towns Insol. 
vency Act (ITI of 1909), s. 56—Olaim by princiral for 
amounts withheld by agent—Limitation Act (IX of 
1903), Sch. I, Arts. 97, 89. 


Where a power-of-attorney executed in favour of 
a person empowers him to manage all the affairs of 
the principal generally, the agency does not termi. 
nate on the collection of debts and ontstandings duo 
to the principal. [p. 506, col. 2.] 


S. and R., two Muhammadan ladies, executed a 
goneral power-of-attorney in favour of E. on Hth 
November 1905, constituting him as their agent and 
authorising him to manage- all their affairs and 
properties ‘to the best advantage, E. collected money 
under the power on 12th October 1907. On 24th 
October 1910 he executed, a release in favour of his 
principals of his rights in certain properties in 
satisfaction of the moneys collected and appropriated 
by him, avowing his inability to pay. On 27th 
October ‘1910 he was adjudicated insolvent. The 
release having been declared void under sectiun 56 
of Act III of 1909, S. and R. put in their claims before 
the Official Assignee, which the Insolvency Judgo 
disallowed as barred, more than three years having 
elapsed from the date of collection by E., when, His 
Lordship held, the agency terminated: 


Held, (1) that as the power-of-attorney was 
general in its terms, the agency did not terminate on 
the collection of debts by E., but on the execution 
of the release deed; [p. 506, col. 2. J 

(2) that the claim was governed by Article 97 of 
the, Limitation, Act and was within three years from 
the date when the release was declared to have no 
effect in law, when the consideration for it should be 
taken to have failed. [p. 506, col. 2.] 


A statement by an agent that he finds it incon. 
venient or is unable to pay the debt due to his 
principal is not a ‘refusal to pay’ within the meaning 
of Article 89 of the Limitation Act. [p. 506, co}. z.] 


` Appeal from the judgment of Mr. Justice 
Bakewell in-the exercise’ of the Insolvency’ 
Jurisdiction’ of the, High Court, in KA 
No. 205 of 1910, in-the matter of P. A 


506 
ROKHIA BI v. OFFICIAL ASSIGNE, MADRAS. 
Enayatulla Saib & Co., Insolvents. 

Messrs. Rencontre & Tirumalai Pillai, for 
the Appellant. 

Measrs. Short Bewes § Oo., for the Respond- 
ent. 

JUDGMENT.»~Two ladies Saram Bi and 
Rokhia Bi wanted to prove their claim in 
the insolvency proceedings of one Enayat- 
alla, the son of Saram Bi and brother of 
Rokhia Bi. It appears that the father of 
Rokbia Bai and Enayatulla had money 
owing by a certain firm and two ladies, the 
claimants, executed a power-of-attorney on 
the 14th November 1905 in favour of Enayat- 
ulla to manage “all their affairs and all 
their properties to their best advantage and 
for the purpose of recovering moneys due to 
them.” Enayatulla received moneys from 
time to time on behalf of these ladies from 
the firm which was indebted to his father, 
and the last instalment received on account 


of interest was on the 12th . October 
1907. Then on 5th November 1908 
while the ladies were going to Meeca 


on pilgrimage, they executed a second power- 
of-attorney in favour of Enayatulla. There 
also they authorized Enayatulla to manage 
“all their affairs and all their properties 
to the best advantage, to sell or mortgage 
moveable and immoveable properties and 
to sign any deed or . necessary papers on 
their behalf.” Enayatulla was adjudicated 
insolvent on 27th October 1910 but on 
24th October 1910, 2.e., three days before 
the adjudication,: be executed in favour of 
his mother and sister a release of his 
rights in certain immoveable properties in 
satisfaction of the money which he had 
collected on their behalf and which he, 
had not paid to them. 


Under section 56 of the Presidency 
Towns Insolvency Act that release was void 
as against the Official Assignee. The two 
ladies put in their claims before the 
Official Assignee and the learned Judge 
has disallowed the claims as barred. He: 
is of opinion that the agency of HEnayatulla 
terminated when he collected the money 
due to the ladies. Both the powers-of- 
attorney, however, are in general terms, 
giving general power to Enayatulla to 
manage all the affairs of these ladies and 
it is difficult to see why the first power- 
of-attorney, Exhibit A, should be construed 
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to be limited to the collection of debts. 
That being so, it is quite clear that the 
agency of Enayatulla did not terminate 
when the debts due to the claimants were 
collected. 

It is argued by. Mr. Barton on` behalf 
of the Official Assignee that unless the 
first power-of-attorney was limited to the 
collection of debts, there is no good reason 
why the second power-of«attorney should 
have been executed. But whatever might 
have been the motive in executing the 
second pdwer-of-attorney, the first power- 
of-attorney constituted Hnayatulle attorney 
to manage all the affairs generally of the 
ladies, It is also argued by Mr. Barton 
that Hnayatulla refused to pay the money 
which he had collected to his? mother and 
sister. But his evidence only shows that 
he did not pay. It is because he had 
not paid the money that he executed the 
release in 1910. If a debtor says that 
he does not find it. convenient or is unable 
to pay his debts, that does not amount to 
‘refusal to pay’. The agency of Enayat- 
ulla, so far as the property in the 
suit is concerned, terminated when he exe- 
cuted the release, But the release was 
found to have no effect in law by an 
order dated 29th September 1912 and on 
that date the consideration for the release 
must be taken to have failed. In a case 
like this the Article applicable is Article 
97 of the Limitation Act, which says. Fer 
money paid upon ap existing consideration 
which afterwards fails”, the pericd of limita- 
tion being three yearsfroia the date of the 
failure. That this is the proper Article 
applicable to cases of this nature is borte 
out by the decision of the Judicial Com-. 
mittee in Bassu Kuar v, Dhune Singh (1'. . 
Applying that Article. the claim of the 
claimants is within time. The judgment 
of the learned Judge will be set aside and 
the matter must be decided upon the merits. 
Costs will follow the result. 

Appeal allowed; Case sent back. 

VRP, 


(1) 11 A. 47; 15 I. A. 211; 5 Sar. P.C.J 260; 12° 
Ind, Jur. 450; 6 Ind. Dec. (x. s.) 4°8. 
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* PATNA HIGH COURT. 
Seconp Civie Arrear No. 1356 or 1918. 
June 14, 1916. 
Present:——-Mr, Justice Atkinson and 
Mr. Justice Jwala Prasad. 
“GAYA LOAN OFFICE, LTp.— PLAINTIFF 
~—~APPBLLANT 
VETSUS 
AWADH BEHARI L4L—Derenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 149— Plaint 
insufficiently stamped—-Court-fee, deficiency in, made 
up after expiry of period of limitation—Suit, date of 
institution of—Limitation, 

The plaint in a suit was filed within limitation but 
was insutficiently stamped. The deficiency in the 
Court-fee was made up after the expiry of the period 
of limitation, but was accepted by the Court: 


H 


Held, that the suit must, under section 149 of the 
Civil Procedure Code, be taken to have been institut- 
_ed on the date on which the plaint was originally 
filed. [p. 508, col. 2; p. 509, col. 2.] 

Hari Ram v. Akbar Husain, 29 A. 1749; 2 M. L.T. 
876; 4A. L.J. 686, A. W. N. (1947) 253, referred , 
to. 


Second appeal from a decision of the 
Subordinate Judge, Gaya, dated the 10th 
April 1914, reversing that of the Officiating 
Munsif, Gaya, dated the lst December 1914. 


Mr. Ganesh Duti Singh, for the Appellant. 
Mr. Kulwant Suhay, for the Respondent. 


JUDGMENT. - 

Atkinson, J.—This action was brought on 
foot of a note of hand, dated the 27th 
of June 1911. The principal sum secured 
by the note of hand was the sum of 
Rs. 468. The defendant made no payment, 
either by way of principal or interest, at 
any time on foot of this note up to the 
Zith of June 1914, The plaintiff, on the 
27th of June 1914, instituted the present 
suit to recover Rs. 636 by way of prin- 
cipal and interest. The Court-fee payable 
on the amount claimed would be Ks. 48. 
As a matter of fact the Court-fee was 
only paid to the.extent of Rs. 10. The 
matter was immediately detected by the 
officer of the Court on the same day 
that the plaint was filed, and the learned 
Munsif, on the information as to the 
deficiency of the Court-fee being con- 
veyed to him by the officer of the Court, 
directed the Pleader who filed the plaint 
to be informed of the fact. On the 6th 
of July the Pleader on behalf of the plaint- 
if lodged the amount of the deficiency, 
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Rs. 88, whereupon the learned Munsif, 
being informed of this, directed that he 
matter should be put up in the presence 
of the Pleader for the necessary orders; 
and accordingly on the 18th of July. the 
matter was put up and the Munsif made 
the following order: “Heard the Pleader 
for the plaintiff; register the plaint. The 
legal question of limitation will be gone 
into at the time of trial.” Oa the same 
day he made the following order: “Register 
the plaint and issue summons to tke defend- 
ant, fixing the lYth of August 1914 
for final disposal.” 


Now, it is contended that the «7th day 
of June 1914 was the last available day 
within which the plaintiff could bring this 
action so as to be entitled to maintain 
the suit, otherwise it would be barred by 
limitation of time. It is contended that 
because the plaint that was filed on the 
27th of June was insufficiently stamped 
with the proper Court fee, that, therefore, 
the suit cannot be said to have been institut- 
ed on the 27th of June, but at some 
later date, and that thus the plaintiff’s 
cause of action is barred by limitation of 
time. The learned Munsif, before whom 
this case came in the first instance, 
desreed the suit in favour of the plaintiff 
for the foll amount of his claim. The 
learned Subordinate Judge on appeal has 
reversed the finding of the Munsif, and 
has held that in point of law the plaint- 
iff's claim is barred by limitation of time, 
inasmuch as it cannot be considered that 
the suit was instituted on the 27th of 
June 1914, The view of the learned 
Judge is based mainly on the interpreta- 
tion which he gave to the first order 
made upon the 13th of July. Prior to 
1908 there was a conflict of authority as 
to what the result was when a plaint was 
filed and insufficiently stamped, or where 
a plaint was filed after time allowed. 
Various Courts took different views, and 
the intention of the Legislature was, by 
section 149 of the Code of Civil Pro- 
cedure, to set at rest the doubts created by 
the conflicting decisions prevailing in 
Allahabad and in Calenutta; and as I take 
it, section 149 was intended tə favour 
the construction put by the Courts in 
Allahabad upon the interpretation of the 
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old section, which was saction 582 of the 
former Code. Now, sestion 149 has clearly 
expressed in terms: “Where the whole or any 
part of any fee prescribed for any document 
by the law for the time being in forca 
relating to Court-fees, has not been paid, 
the Court may, in its discretion, at any 
stage, allow the person, by whom such fee 
is payable, to pay the whole or part, as 
the case may be, of such Ccurt-fee: and 
upon such payment the document in respect of 
which such fee is payable, shall have the 
same force and effect as if such fee had been 
paid in the first instance.” That section 
gives wide discretionary powers .to the 
Court, and expressly provides that at any 
stage the Court may allow the whole or 
part of the fees payable to be paid, and 
upon payment the document shall have 
the same force and effect as if the fee 
had been paid in the first instance, In 
the case of Hart Ram v. Akbar Hussain (1), 
at page 760 of the report, I think the learned 
Mr, Justice Knox enunciated the true principle 
by which the Courts should be guided Xo 
doubt, the case was a decision before the last 
Code of Civil Procedure Act, and at page 
760 he says:— When the plaint, whatever its 
defects, is presented to the proper officer, 
the suit is then and there instituted, and 
once it has been instituted within the 
time prescribed, the suit escapes from the 
bar of limitation, unless such bar be 
one in existence prior to institution.” This 
point, though not quite the same, came 
before the learned Chief Justice of this 
Court and Mr. Justice Sharfuddin in 
Appeal No. 2210 of 1914. In that case 
the learned Munsif allowed ten days to 
the plaintiff to file the amount of the 
deficiency of the Court fee. The plaintiff 
failed to pay the Court-fee within the 
time allowed, but paid it nearly ten days 
later. Fhe learned District Judge, on 
appeal, held that as the payment of the 
Court-fee was not made within the time 
allowed by the Munsif, it could not be 
made after, and that the suit was 
consequently barred. The learned Chief 
Justice and Mr. Jnstice Sharfuddin reversed 
that decision, and held that. once the 


(1) 29 A. 749; 2 M. L. T. 375; 44. L.J. 686; A. W. 
N, (1907) 288, eaa 
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Court- fee was- paid after the time allowed 
by the order of the Munsif and’ was 
accepted, the entire proceeding was in 
order, and the plaint must be treated as 
if the full fee had baen paid in the first 
instance; and accordingly they beld that 
no question of limitation arose in the case 
whatsoever, and the case proceeded. 

Now, much argument has been addressed 
io us as to the terms of the order of 
the 18th of July. In fact, the learned 
Vakil for the defendant has based his 
entire argument in support of the lower 
Appellate Court’s decision on the wording 
and phraseology of that order. He says 
that ib is but a conditional granting of 
leave to file the plaint. I think that 
argument is unsound. The Court of the 
Munsif had been fully informed between 
the 27th of June and the 6th of July, 
when the deficiency was paid, of each 
step that had been taken, and when 
the necessity arose of making any compulsory 
order upon the plaintiff or his Vakil to 
make good the deficiency of the Court-fee, 
the learned Munsif became aware and was 
informed by the officer of the Court that 


on the 6th of July the money had 
been paid, and the Munsif directed 
the matter to be put up for the 
necessary order, and on the 18th he says 
in express terms:— Register the plaint.” 
I dare say some suggestion was made 
by the learned Vakil for the opposite 
side that some question of limitation 


would arise, and the learned Munsif, to 
safeguard the rights of the defendant, 
introduced this’ tag into his order, in case 
the effect of his decision might be to bar 
the defendant in pleading limitation of 
time as a defence to this dction. The 
older to register the plaint was, in my 
view, a mandatory direction by the Court, 
aud an uneguivocal act reccgnising the 
validity of the payment, and therenpon 
the plaint became, under section 149, of 
full force and effect as from date the 
27th of June. I am fortified’ in that 
interpretation of the first order of: the 
18th July by the express phraseology- of 
the second order of the same day 
“Register the plaint and issue summons 
to. the defendant.” This second order hag 
no limitation or ‘reseryation, ` 
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I think it is clear that the learned 
Munsif exercised his discretion within the 
meaning” of section 149 and that he 
exercised his discretion in recognising the 
validity -of the payment that was 
That being :o, the plaint in this case 


must be deemed in point of law to have ` 


been filed on the 27th.of June 1914 and, 
therefore, the cause of action was within 
time. 

For these rcasons, I am of opinion that 
the learned Subordinate Jadge was wrong 
in the conclusion at which he arrived in 
point of 
this appeal, and we restore the order of 
the Munsif, with costs in the lower Appellate 
Court and costs of this appeal. 


Jaara Prasap, J.—The question as to 
whetber or not this appeal is barred by 
limitation must, in my opinion, be answered 
in the negative. The suit- was instituted 
on the 27th of June 19:4, within the 
time prescribed for instituting 8 suit under 
the law of limitaticn. The plaint, however, 
was Insufficiently stamped. Under Order VIT, 
rule 11, of the Cede cf Civil Precedure, 
clause (3), the plaint might have been 
rejected by reason of the failure of the 
plaintiff to pay the requisite stamp-fee 
within the time allowed by the Court, if 


any such time hed in fact been fixed. 
The omission to pay~ the full Court-fee 
was detected. on the very day that tke 


plaint was filed, The Court did not fix 
any time within which the deficiency was 
to .be paid.’ The Court directed informa- 
tion of the deficiency in ihe stampirg of 
the plaint to ke given to’ the Pleader cf 
the plaintiff, ard upon being informed of 
the deficiency, the learned Yakxil for the 
plaintiff paid the proper and necessary fee 
on the 6th July 1914. On the 18th of 
‘July 1914, the Court ordered the plaint 
to be registered and summonses to be 
issued and served upon the defendants. 
The order made by ihe Munsif in the 
‘ease on the 18th July to register the 
plaint and to issue summonses to the 
defendants was required by Order V, rule 
1, of the Code of Civil Procedure, when 
the plaintiff had complied with all the 
necessities of Order IV read with Order VII 
referable to the institution of suits. By 
the order of the 18th of July 1914, the 
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_ error, it 
Jaw, and accordingly we allow ' 
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Court ‘clearly, in my opinion, had accepted 
the plaint as being properly stamped and 
directed the same to be registered. The 
Court not having fixed any time fcr the 
payment of the deficient Court-fee, and not 
re‘ecting the plaint on the date when the 
deficient Court-fee was paid, or subsequently, 
naturally led the plaintiff and his advisers 
to believe ‘that tho plaint was properly 
filed and that the suit was properly 
instituted. There was so laches on the 
part of the plaintiff. If there was any 
was an error of the Court jin 
rot passing on the first day the -neces- 
sary order required .by ‘O:der VII, rule 
11. Under these circumstances the plaintiff 
ought not to suffer. There is no doubt 
that” section 149 of the present Code has 
settled antecedently conflicting views’ ag 
to the law on tbe interpretation of section 
582A of the old Code, but now under the 
existing Code if a defisient Court-fee be 
paid within the time permitted by the 
Court, it will have retrospective effect ard 


validate the plaint as from the date 
when the suit was instituted. It has 
been held recently by this Court 


that payment of a deficient Court-fee, even 
after the time fixed by the Court, has the 
same effect. Therefore, in the present case 
if a limit was fixed by the Court for 
the paymentof the deficiency in the Court- 
fee and the fee was paid within the time 
allowed, and even beyond the time if the 
payment was accepted by the Conrt, the 
plaintifi’s suit would not have been barred. 
The suit surely cannot be dismissed when 
there was no time fixed by tbe Court 
and the plairtif! paid the deficit Coirt- 
fee within a reasonable time after notice 
of the deficiency and the Court accapted 
the payment. ` 

I agree with the views expressed by 
my learned brother, and in the order that 
the appeal should be decreed, the judgment 
of the learned Subordinate Judge reversed 
and the order of the Munsif restored with 
costs in the lower Appellate Court and this 
Court. Sa 

Appeal deci eed. 


510 


GOPIKISAN, V. PADAMRAJ. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civin Reviston Petition No. 202 or 1915. 
Angust 3, 1916, 

Present:—Mr., Mittra, Offg. A.J. ©. 
GOPIKISAN AND oTHers—APpPLICANTS 
versus 
PADAMRAJ AND otners—Non- APPLICANTS, 

Civil Procedure Uode (Act V of 19038), s. 10—Stay 
of suit— Jurisdiction—Principal and agent—Accounts, 
agent, whether can demand, 

One of the essential conditions, which have to be 
fulfilled before an order staying a suit under section 
10 of the Civil Procedure Code can be passed, is that 


both the Courts before whom the suits are pending. 


must be of “concurrent jurisdiction”, in the senso that 
the suit to be stayed could be tried in the Court in 
which the first suit was instituted. [p. 510, col. 2.] 

Batkishan v. Kishan Lal, 11 A. 148; A. W. N. (1889) 

42; 13 Ind. Jur. 309; 6 Ind. Dee. (x. s.) 523, followed. 
` Meckjee Khetsee v, Kasowjee Devachunt, 4 C. L, R. 
282, distinguished. 

Obiter dictum.— An agent cannot bring a suit for 
accounts against his principal, but only for the 
balance due upon an account. The agent alone is 
liable to render accounts, the principal is not. [p. 510, 
eol, 2.) 


Civil revision against the order of the, 


District Judge, Nimar, dated the 7th 
August 1915. 
Sir Bipin Krishna Buse and Mr. F. 


Buse, for the Applicants. 

Dr. H. 8. Gcur, for the Non- Applicants. 

JUDGMENT.—This is an application 
under section 115 of the Civil Procedure 
Code for revision of an order passed by 
the District Judge, Nimar, staying the trial 
of a suit under section lU of the Code. 
The applicants have brought the suit 
in Nimar on the allegation that they 
were commission agents of the non- 
applicants, that accounts have been 
settled between the parties, and that the 
non-applicants acknowledged a debt of 
Rs, 22,244-9-0. The non-applicants, at 
whose instance the suit has been stayed, 
had previously instituted a suit in the 
Court of the Munsif at Amraoti asking 
for an accounti against the applicants as their 
agents and valuing the relief for purposes 
of jurisdiction and Court-fees at Rs. 130. 
It is admitted that the parties in both 
suits are the same and that the matters 
in issue in the later case are substantially the 
same as in the suit previously instituted. 
But the jurisdiction of the Munsif is 
limited to the trial of a suit or original 
proceeding of a value not exceeding 
Rs. 1,000. The noneapplicants rely on 
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Cipheris v. Arjundass (1) and argue 
that the Munsif can, im a snit for 
accounts, pass a deeree for a Sum in 
excess of his pecuniary jurisdiction. But 


that case dees not decide that a Munsif 
can entertain a suit for acesont whicb is 
valved by the plaintiff at a figure above 
the limits of his pecuniary jurisdiction. 
Moreover, the suit filed by the applicants 


in the Nimar Court is not one for 
accounts. In fact, if I understand their 
position correctly, they are. the agents, 


and an agent cannot bring a suit for 
accounts against his principal but only for 
the balance due upon an accotnt. The 
agent alone is liable to render’ accounts 
and the principal is not. The present 
suit is on an acanowledgmernt of debt 
coupled with a promise to pay. The 
Monsif could not entertain this suit nor 
could a set-off be claimed in his Court 
for the amcunt claimed in this suit (vide 
Order VIII, rule 6'. The Munsif, therefore, 
had no jurisdiction to grant the relief 
claimed in this suit. One of the essential 
conditions which have to be fulfilled before 
an order under section 10 can be passed 
is, therefore, wanting. The order of the 
District Judge is passed, therefore, without 
jurisdiction, 

The object of the corresponding section 
in the Code of 1882 has beeen discussed 
in Balkishan v. Kishan Lal (2). At- page 
155, Mahmood, J., says: “The object -of 
the rule contained in section 12 of the 
Code is to prevent Courts of concurrent 
jurisdiction from simultaneously. entertaining 
and adjudicating upon two parallel 
litigations in respect of the same cause of 
action, the same subject-matter and the 
same relief. The policy of the law is to 
confine the plaintiff to one litigation, thus 
obviating the possibility of contradictory 
yerdicts by two or mora Courts in respect 
of ‘the same relief.” In tbe present 
Code the words “for the same relief” 
have been omitted and so far the scope 


of the section is wider than before. But 
the Courts must be of “concurrent 
jurisdiction”, in the sense that the suit 


to be stayed could be iried in the Court 
in which the first suit waa instituted. 


(1) 20 Ind. Cas. 928; 9 N. L. R. 112, Pe, 
(2) 11 A. 148; A. W, N. (1889) 42; 13 Ind. Jur, 309; 
6 Ind. Dec. (x. 8.) €28. 
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“This is clear from the words “having 
jurisdiction to grant the relief claimed.” 
The rule is, no doubt, based on grounds 
of convenience, as pointed by Pontifex, J., 
‘in Meckjee Khetses v. Kasowjes Devachurd :3). 
But the section, which leaves no discretion, 
cannot be invoked on mere grounds of con- 
venience, if the necessary conditions are not 
fulfilled. I take it that the section 
contemplates that the findings in the first 
suit would be binding in the later suit, 
and that there would be no need for a 
fresh trial of the issues already determined. 
The case of Meckjee Khetsee v. Kasowjes 
Devachund(3), which is relied on by the lower 
Court as well as by the non-applicants here, 
is easily distinguishable. In that case the 
Calicut Court had jurisdiction to entertain a 
cross-claim of the value of the relief claimed 
in the High Court, for the order of 
Pontifex, J., is passed “without prejudice 
to the plaintiff’s right to fle a cross-suit 
in the Calicut Court.” 
As the District Jadge had no jurisdiction 
to pass the order complained of. it is hereby 
- set aside. The non-applicants will pay 
the costs of the applicants in this Court. 
I fix Rs. 100 as Pleader’s fee. 


Order set aside. 
(3) 40. L. R, 282. 


ALLAHABAD HIGH COURT. 
First Civiu Appear No. 108 cr 1915. 
July 25, 1916. 

Present: Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
NAUNIHAL SINGH — Derenpant— 
APPELLANT 
versus 


RAM RATAN—P.arintipe— 


RESPONDENT. 

Pre-emption—Custom - Go-sharer, refusal of, to pur- 
chase, effectof— Waiver. 

Where the custom is thata co-sharer wishing to 
sell his property should first offer it to the other co- 
sharers, such co-sharer, if he informs the other co- 
sharers of his intention to selland they decline to 
purchase on tho ground that they havo not the means 
or any other similar ground the vendor, is at liberby, 
without violating the custom, to sell to an outsider. 
I£, however, a co-sharer intimates that he is ready to 
buy the property at a price, in such a case it is the 
duty of the vendor to mention a price, and not to sell 
to any one else at a losser price. [p. 512, col. 2.) 
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Where a Court of Wards, intending to sell the pro- 
perty ofa ward, widely published its intention, and 
the plaintiff did not come forward to exercise his 
right of pre-emption till moro than a year after the 
completion of the sale: 

Held, that the plaintiff must be taken to have 
waived his right of pre-emption. [p. 512, col. 2.} 

First appeal from a decree of the Third 
Additional Subordinate Judge, Aligarh. 

Messrs. Gokul Prasad and Girdharilal 
Agarwala, for the Appellant. 

Messrs. Gulzari Lal and Lakshmi Narain, 


for the Respondent. 


JODGMENT.—This appeal arises out of 
a suit for pre-emption. It is desirable to 
refer shortly to the cireumstances, which are 
somewhat peculiar. The property belonged 
to a gentleman named Matwatang Dhaoj 
Prasad Singh. He was possessed of a 
considerable estate which was heavily 
indebted, and the estate was taken over by 
the Court of Wards. The sale was a sale by 
the Court of Wards. There is abundant 
evidence to show that for no less than two 
years prior to the sale, efforts were being 
made to sell a substantial portion of the estate 
including the property now in question, in 
order to liquidate the debts of the ward. 
There is evidence, which we have no hesita- 
tion in believing, that theintention to sell was 
published in the fullest manner possible. We 
know ourselves that it is the practice of the 
Court of Wards to publish the intention of 
making such sales. It is their duty to 
do so. Their object is to gain as high a 
price as they possibly can for the property 
of the ward. The obvious way of attaining 
this object is to have as many bidders as 
possible. Without for the moment referring 
in detail to the evidence, we have not the 
least hesitation in holding that all the co- 
sharers, including the plaintiff in the present 
suit, knew perfectly well that the property 
was in the market, and that he knew that 
all he had to do, if he wanted to purchase 
the property, was to makean application for 
that purpose to the Court of Wards. We 
will now consider for a moment the conduct 
of the plaintiff after the sale. The sale- 
deed was executed on the 7th of April 1413, 
It was registered on the żlst of April of 
the same year. The present suit was not 
instituted until the 16th of April 1914, that 
is to say, more than a year after the sale . 
and almost a year after the registration. In 
fact if the suit had been five days later 
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it would have been barred by limitation. 
One wonld-have expected, if the plaintiff had 
really wished to purchase this property and 
had been in a pnsition to doso, he would, 
immediately after the sale, have complain- 
ed to the Collector or the manager of the 
estate that he had a right to purchase 
tha property, and thatthe sale had been 
carried out without his knowledge. He 
did nothing of the kind. A number of 
witnesses haye been produced, who prove 
that Ram Ratan amongst other persons 
was asked to purchase this very property 
and that he declined to do so. The 
learned Subordinate Judge has not believ- 
ed these witnesses. We cannot agree with 
him. These witnesses for the most part 
were quite disinterested. They did not 
gain the property or any benefit by the 
purchaser being allowed to retain his 
purchase. A witness of the name of 
Avadh Bihari Lal was prcduced on behalf 
of the plaintiff. His evidence is somewhat 
shifty. He tried in a half-hearted way to 
state that no instructions were given to a 
man called Babu Ram Saran, a sarbarahkar of 
the Court of Wards, to gorourd the village and 
enquire for would-be purchasers, but in cross- 
examination he had to admit that the Court 
of Wards bad intended to sell the property 
from the year 1910, and that letters were sent 
to all the Tahsildars to procure purchasers. 
He also had to admit that the Tahsildars 
issued notices to all the big zemindars and 
the notices were on the record of the 
Court of Wards. He had further to admit 
that the Tabsildars had reported the 
names of persons who were ready to purchase 
some of the property, but that the name 
of the plaintiff Ram Ratan was not amongst 
them. Healso had to admit that persons 
made applications direct to the Court of 
Wards stating their desire to purchase 
portions of the property, and that n> appli- 
cation was received from Ram Ratan. 
This is the plaintiffs own witness. The 
witnesses for the defence deposed to the 
fact of the publication of the intention 
to sell, and that the intended sale 
was proclaimed by beat of drum in 
different villages. Bearing in mind the 
practice of the Court of Wards and the 
fact ihat tbe defendant’s witnesses are, as we 
have already said, disinterested, we certain- 
ly consider that there is nu valid reason 
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why their evidence should not be believed 
both as to the publication ‘of the intention 
to sell and also as to the fact that Ram Ratan 
was approached and declined to purchase. 

It is argued that even if Ram Ratan knew 
that the property was for sale and even 
if he had declined to purchase the property, 
nevertheless it should have been offered to 
him as soon as the bargain was concluded 
with the vendee, and that inasmuch as it 
is not alleged that this was done, he is still 
entitled to maintain the present suit. We 
think that this is a most inequit- 
able and unsound contention: The custom 
alleged in the present case is that where a 
co-sharer wished to sell his property he 
should first offer it to the other co-sharers, 
In our opinion if a co-sharer, in a village 
in which such a custom exists, wishes to 
sell his property and goes to the other 
co-sharers and informs them of his 
desire to sell and they decline to purchase 
on the ground that they have not the 
means or any other similar ground, the 
vendor is at liberty, without violating the 
custom, to sell to an outsider. No donbt 
the position might be different if, when 
informed of the intention to sell, the co- 
sharer intimates that he is ready to buy 
at a price. In such case it might be the 
duty of the vendor to mention a price 
to his co-sharer and not to sell the property 
to any one else ata lesser price. In the 
present case we hold that Ram Ratan having 
declined to purchase the property, the 
Court of Wards was absolved from any 
obligation to afterwards offer the property 
to him and it could be sold without any 
violation of the custom. We may mention 
in this connection that the property was 
practically sold for the price mentioned to 
Ram Ratan by the sarbarahkar. The price 
he mentioned was Rs. 6,000; the actual 
price paid was Rs, 5,980-12.0, 

We allow the appeal, set aside the decree 
of the Court below and dismiss the plaintiff’s 
suit with costs in all Courts, including in this 
Court fees on the higher scale. 

Appeal allowed, 
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PATNA HIGH COURT. 
URIMINAL Revision No. 384 or 1916. 
January 4, 1917. 
Present:—Mr. Justiée Atkinson. 
HAMIDUL HAQ AND OTHERS—- SECOND 
PARTY— PETITIONERS 
CEYSUS 
Sheikh ATAWI HOSSAIN AND orgers— 


First Parry—Opposire Parry. 
Criminal Procedure Code (Act V of 1898), s. 145 
proceedings under—Arbitration, reference to—Magistrate, 
delegation of duties by—Jurisdiction, excess of, effect of. i 
Section 145 of the Criminal Procedure Code does 


not give the Magistrate charged with holding the. 


enquiry under that section the right or power. to 
delegato the duties which have been vested LA bim to 
any other person, Tho-procedure laid down by the 
section does not contemplate that the question as 
to who was in actual possession should be delegated, 
even by consent of parties, to arbitrators, 

tees ; itrators. [p 514, 

Banwari Lal Mukerjee v. Hriday Chakravarti, 32 
©. 652; 10. D. J. 432; 2 Or. L. J. 347, relied on, 

Taramoni Chaudhurani v. Gyanendra Mohan Chau- 
dhwrani, 7 C. W. N. 461, disapproved. 

Where thore has been excess of jurisdiction, tho 
whole proceeding and the result following from that 
excess of jurisdiction is a nullity. [p. 515, col. LJ] 

Criminal revision from an order of the 
Deputy Magistrate, Bbagalpur, dated the 21st 
November 19:6. 

Mr. Lalit Mohan Ghose, for the Peti- 
tioners, 

Mr, Naresh 
Opposite Party. 

JUDGMENT.—The Deputy Magistrate of 
Bhagalpur cn the 5th September drew up 
a proceeding under section 145 of the 
Code of Criminal Procedure, between 
petitioner No. 1. and three other persons 
named as the second party and several 
persons who were nominated as the first 
and opposite party, relative to a dispute 
concerning 95 cottas of land in the town 
of Bhagalpur. After the proceeding was 


Chundra Sinha, for the 


drawn ap ib appeared desirable to add 
further parties and accordingly a fresh 
proceeding was drawn up under sestion 


145 of the Code of Criminal Procedure on 
. the 24th of October 1916, with the 
result that there were 13 persons in all 
representing the parties of the second 
part and of whom the petitioners in this 
matter were five. This fresh proceeding, 
initiated on the 24th of October 1916 
was fixed for hearing on the 13th November 
1916. On that date a petition was filed 
by all parties to the proceeding signed by 


38 


INDIAN CASES, 


513 


their Pleaders only requesting that the 
dispute regarding their claim or right to 
possession of the land in dispute might 
be determined by three arbitrators, who 
were named. That petition, which is dated 
the 13th of November 1916, was signed 
by Mr. Chatterjee and Maulvi Wasi Abmad 
on bahalf of all the parties of the second 
part. The petitioners now allege that 
Mr. Chatterjee had no power to sign the 
petition on their behalf, as be was not 
their Pleader; and accordingly that they 
were not, and are not, bound by the 
reference to arbitration; and that, therefore, 
the arbitration, so far as they are concerned, 
is a nullity. The arbitrators sat and on 


the 19th of November 1916, drew up 
their award. The three arbitrators were, 
a retired District Judge, one of the 


Pleaders forthe party of the second part, 


Maulyi Shahamat Hossain, and another 
Pleader; and their award provides that 
the first party was entitled to possession 


of the disputed land and that his possession 
was confirmed therein and the second party 
was prohibited from disturbing that 
possession until the lst party was evicted 
therefrom in due course of law. On the 
2lst of November, a petition was filed 
before the Deputy Magistrate requiring him 
not to receive the award, as the petitioners 
believed that they were prejudiced by the 
conduct of one of the arbitrators, and 
that as they had not given authority to 
any person to sign the petition for 
submission of the dispute to arbitration 
they were not bound by the award. And 
they called upon the Deputy Magistrate to 
cancel the award made by the arbitrators and 
to adjudicate upon the case according to law 
upon the merits. The Jearned Deputy 
Magistrite declined to yield to this petition, 
and made an order on the 2lst of Novem- 
ber 1916 accapting the award, and ordered 
that the first pirty should remain in 
possession of the disputed land till evicted 
therefrom in dus course of law. 


Two questions are raised before me. 
Onz is that the Deputy Magistrate had 
no jurisdiction whatsoever, even with the 
consent of the parties, to make over the en- 


-quiry uuder section 145 to any person what- 


soever, that the law imposes upon him the 
duty to make the enqniry contemplated by 
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section 145 and that, consequently, he had no 
right to delegate that duty to any .other 


person even with the assent of the parties 
before him. And secondly it is argued 


that even if there might have been a 
valid reference to arbitration, yet the 
petitioners are not bound by the award 


in this case, inasmuch as they never 
signed the petition for arbitration, nor 
authorised any one else to ‘sign it on 
their behalf, Section 145 is a section 
designed to safeguard the interests of the 
public peace in reference to disputes 
concerning the possession of land, and the 
right of any person in or to possession of 
any particular land concerning which there 
is dispute and in connection with which 
there is likely to be a breach of the peace. 
The law casts upon the persons specified 
in section 145, sub-section 1, the duty of 
initiating proceedings under that section 
in the interests of public peace; and of 
calling upon the persons making rival 
claims to tha property to appear before him 
and say by what right they claim posses- 
sion’ to the property in dispute. And then 
sub-section. 4 of section 145 directs the 
enquiry which the Magistrate is to make. 
Certainly when one reads sub-section 4 of 
section 145, if seems obvious and clear 
that the section contemplates only an enquiry 
by the person directed by the Statute to hold 
it and by that person and by no one else. No 
authority has been cited to me which seems 
to be directly in point. Section 145 read as 
a whole does not give the person charged 
with holding the enquiry under that sec- 
tion the right or power to delegate the 
duties which have been vested in him to 
any other person to hold an enquiry 
or to ascertain the facts which the law 
requires the Magistrate to do himself. 
In the case reported as Banwari Lal 
Mukerjee v. Hariday Chakravarti (1) -nd at 
page 555 of the report the learned 
Judges there say: “Apart from this, al- 
though it may not perhaps bea question of 
jurisdiction, we think that the Magistrate 
would have exercised a wiser discretion 
if,upon the application made by the second 
party to withdraw from the arbitration, 
he had cancelled the reference. The pro- 
cedure laid down by the section apparently 


(1) 82 0. 552; 10. L. J. 432; 2 Cr. L. J. 847. 
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does not comten.plate that the question as 
to who was in actual possession should be 
delegated, even by consent of the parties, to 
arbitrators.” In my opinion it is a question 
of jurisdictinn whether a person has power 
to delegate his duties or not. If he has 
no power to delegate the duties which the 
law charges him with, then, in my opinion, 
the delegation of those duties is a vinlation 
of jurisdiction or an excess of jurisdiction; 
and by reason of that excess of jurisdic- 
tion the duty of this Court is to intervene and 
see that the proceedings are conducted with 
propriety and regularity. Therefore, having 
regard to the view I take on the frst argu- 
ment addressed to me, it becomes unnecessary 
for me to consider the other question. How- 
ever, it may be desirable to refer on the, 
first branch of the case to the case report- 
ed as Taramoni Ohaudhurant v. Gayunendra 
Mohan Chaudhurani. (29), where the learned 
Judges say that a Magistrate might delegate 
his duties to arbitrators to ascertain facts 
to assist him in coming to a conclusion, 
and thatalthough he may not be bound 
by the finding of the arbitrators yet 
that the Magistrate should bear in mind 
the effect of the arbitrators’ award when 
considering his own ‘conclusions. Per- 
sonally I cannot follow the logie or 
reason of that decision. It appears to 
me to be in direct contravention of gec- 
tion 145, sub-section 4, and I cannot find 
any warrant or authority for the sugges- 
tion that any Magistrate can delegate his 
duties as a Judge of fact or law to any 
body to discharge for him. Accordingly, 
in my opinion there has been an excess of 
jurisdiction in this case and the Magistrate 
has acted improperly in referring this matter 
section 145 of the 
Code of Criminal Procedure pending before 
him to arbitration. I mention this because 
the learned Deputy Magistrate in his judg- 
ment states that in law there is nothing 
for or against a reference of acase under 
section 145, Criminal Procedure Code, to 
arbitration by consen& of parties. In my 
opinion he is entirely wrong iu that view; 
and I have gone as carefully as I have 
done into this cse so that I may 
correct the obvious error, which the 


(2) 7 0. W. N. 461. 
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Magistrate is labouring under, and I hope 
that he will exercise a wiser discretion in 
future, 

Mr. Sinha asks me fo exercise my dis- 
cretion and inqnire into the merits of this 
case; because even if there may have been an 
_ excess of jurisdiction, he urges 1 should con- 
sider the merits of the case and not allow a 
mere technicality of this kind to override 
what really are the true merits of the 
case. Unfortunately I cannot yield to that 
argument. In my opinion where there has 
been an excess of jurisdiction, the whole 
proceeding and result following from that 
excess of jurisdiction is a nullity. 
ingly I will set aside the order of the 
2lst of November of the learned Deputy 
Magistrate and will remand the case for 
re-hearing within ten days from the date 
on which the reord reaches the Deputy 
Magistrate’s Court. In the meantime the 
property will remain attached until the final 
disposal of this case. 

Order set aside; Case remanded. 





CALCUTTA HIGH COURT. 
Criminat Revision No, 52 or 1916. 
April 14, 1916. 

Present: —Mr. Justice Chitty and 
Mr, Justice Walmsley. 

«KRISTO LALL MALLIK—Acccsep— 
PETITIONER 
versus 
CHAIRMAN or HOOGHLY.CHINSURAH, 
MUNICIPALITY—Opposite Party. 
Bengal Municipal Act (IIT B.C. of 1884), ss. 44, 45,280, 
271, 858—Sanction for prosecution by public authority, 
whether to be under seal— Report of outdoor inspector 
recommending prosecution signed by Chairman, whether 
complaint—Notice against accused by Vice-Chairman, 
how validated. i 
_In the absence of any legislative enactment a sanc- 
tion for prosecution by a public authority does not 

require to be under seal. [p 416, col. 17 

Where a report of offences under sections 280 
and 271 of the Bengal Municipal Act was made by 
the ontdoor inspector of a M anicipality in a printed 
form, the columns of which were duly filled up and 
in the remarks column occurred the remark, “sub- 
mitted to the District Magistrate with recnmmenda- 
tion to rrorecute the party under sections 280, 27. of 
the Bengal Municipal Act,” and it bore a stamp of 
eight-annas and was signed by the Chairman of the 
Municipality: 

Held, that the document was not a petition of com- 
plaint by the Chairman but was an order or 


Accord- . 


consent by the Chairman as representing the 
Commissioners for or to the prosecution as required 
under section 853 of the Bengal Municipal Act 
and was sufficient under the law for the purpose 
of the prosecution. [p 516, col. LJ 

Held, also, that the notice against the accus- 
ed issued on the authority of the Vice-Chairman 
without any delegation of authority by the Chairman 
by a written order, was not invalid as the consent 
of the Chairman was subsequently obtained to the 
act of the Vice-Chairman. [p. 516, col. 1.] 


Criminal revision upon a reference by 
the District Judge, Hooghly. 

Babu Atulya Oharan Bose, for the Accused. 

Babu Vanmatha Nath Mukherjee, for the 
Oppnsite Party. 

JUDGMENT.—This is a reference by 
the learned Sessions Judge of Hooghly in 
the matter of one Kristo Lall Mallik, who 
was prosecuted under section 271 of the 
Bengal Municipal Act for having disobeyed 
a requisition under section 230 and sentenced 
to pay a fine. The learned Sessions Judge 
recommends that the conviction and sentence 
be set aside on two grounds, which he 
admits are technical. The first is that the 
prosecution was undertaken without the 
consent of the Commissioners. He concedes 
that, under section 44, the Chairman could 
give such consent. It appears from Exhibit 
3 in the case that the report of this 
offence was made by the outdoor inspector; 
that the columns of that form were duly 
filled up; and that inthe remarks column 
occurred this remark: “submitted to the 
District Magistrate, Hooghly, with a re- 
commendation to prosecute the party under 
sections 270, 27L of the Rengal Municipal 
Act.” That is signed by Mohendra Chandra 
Mitter, Chairman, Hooghly-Chinsurah Muni- 
cipality. The learned Judge thinks that, 
because this document bears an 8 anna stamp, 
it must be regarded as a petition of com- 
plaint and that the Chairman of the Muni- 
cipality was merely in the position of the 
complainant. We do not so regard it. 
Section 353 says that no prosecution for 
an offence under this Act shall be instituted 
without the order or consent of the Commis- 
sioners. This is clearly an order or consent 
by the Chairmar as representing the Com- 
missioners. It does not appear that the 
Chairman ever went before the Distrist 
Magistrate; the complainant who appeared 
before him was the outdoor inspector; and 
he gave evidence as such complainant, as 
appears from his deposition. We have been 
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referred on this point to a decision of this 
Court in Rasul Baksh vy. Municipal Board 
‘of Chapra (1), in which the Judges are 
reported to have remarked: “The Only evi- 
derce of sanction of prosecution by a publie 
authority is a writing under the seal and 
signatire of that aathority,” We bave not 
been told of any enactment which requires 
a sanction for prosecution to be dander seal. 
The facts of that case were somewhat 
different from the facts of the present case; 
but, so far as the seal was held to be 
necessary, we are unable to agree with that 
in the absence of any legislative enactment 
to that effect. The expression there “sanc 
tion of prosecution” is not quite in the 
wording of sceticn 353, which speaks of 
‘the “order or consent.” Hxbibit 2 amount- 
‘ing to such order or consent in writing by 
the Chairman is, we think, sufficient, 

The second point is that the notice, Ex- 
hibit 1, against the accused was issued on 
the authority ‘of the Vice-Chairman and 
that there is no eviderce that the latter 
derived authority from the Chairman. The 
‘learned Judge has referred to sections 44 
and 45; but he has not directly referred 
to the proviso to- section 45. Here it may 
be assumed that there was no written order 
delegating to the Vice-Chairman all or any 
of the duties or powers of a Chairman as 
defined in the “Act, which would cover the 
particular order made by the Vice Chairman 
in this:case. The proviso, however, to 
section 45 says: “Provided that nothing 
done by the Vice-Chairman which might 
have been done under the authority of a 
written order from the Chairman, shall 
be invalid for want of or defect of such 
written order, if it be done with the express 
or implied consent of the Chairman pre- 
viously or subsequently obtained.” That 
the act of the Vice-Chairman was doue 


with the express consent of the Chairman: 


subsequently obtained is clear in this case 
from the order to which we have referred 
in Exhibit 3. 
must have given consent to the act of the 
Vice-Chairman; or he could never have 
written that order which has been designat- 
ed a sanction to prosecute. On this point 
we have been referred to the case of Kheroła 
13 Cr 


(1) 15 Ind, Cas. 796; 16 C. W. N. 934; eT 
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Prosad Paul v. Charmän of the Ìlöiðiah 
Municipality (2). ‘But the faèts there were 
very different from the facts in the present 
case. There was no evidénce Of any ‘such 
consent on ike part of the ClHairiian as 
appears here, All that there was in that 
case to justify the order’ was a‘ verbal order 
given ‘some months before by the Chair- 
‘man to the'Viee-Chairman to ihatitute ‘all 
‘prosecutions ‘under section 353. 

We think, therefore, on the’ léar reading 
of the Act that the two ‘points “Which ‘the 
learned Judge. ‘has ‘put forward ‘cannot “be 
eupported. His recdnimendation to “revise 
the proceedings is rejécted. 

(2) 20 ©. 44°; 10 Ind. Deo. (N. s.) 303. 


MADRAS HIGH COURT. 
Criminal Miscertangous Petitioy No, 392 
or 1916. 

November 9, 1916, 
Present:—-Mr. Justice Sadasiva Aiyar and 
‘Mr. Justice ‘Napier. 
MAHOMED GHOUSE ‘RAHMAN 
SAHIB, TRADING in THE NAME OF MESSRS. 


T. A. RAHMAN ‘anp -‘Sons*=Accusep — 
PETITIONER 
“Versus 
NATHU VALLABHJ[—COMPLAINANT— 
RESPONDENT. 


Criminal Procedure Code (‘Act V of 1598), es. 165, 
"526, 527— Scope of s. 185—Transjer, powers of, of High 
Court—Conflict of jurisdiclion of diferent -High 
Courta—1ransfer from Court subordinate to another 
High Court— Opinion, expression of, competency of— 
Practice—Pr öcedure. ee 
no powers of besser’ to the High Cours ‘even 
inferentially. The power to transfer vested in the 
High Coart under the Oodeis dealt with solely by 
sention 526. [p. 517, cols, 1 & 2;-p. 518, dol: 2; p. 519, 
col. J 

A High Court ‘has no “jurisdiction, under’ section 


"185, to trauster a, case ‘pending in a Court outside ‘its 


ieee dnd’ a to` “the Peron. of a 


“ak ea or trying a` case which had better Do 


tried by dnothér Court, whether subordinate to that 
High Coart‘or noi. [p. 518, col. 1.], 

Hiran Kumar Chowdhury v. Mangal’ Sen, “20 Ind, Cas. 
222; 17 C. W. N. 761; 14 Cr. la -J. 393; aen v. 
Chaichal “Sinch, 2 Iud. Cas. 361; 5 L. B. R. 17 


“gy Ur L. J. 68), dissented from. 
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Queen:-Empress v. O'Brien, 19 A. 111; A. W.N. 
(1896) 191; 9 Ind. Dec. (N. 5) 72, Babu Lol v. 
Ghansham Das, 5 A. L. J, 333; A, W, N. (1908) 115; 7 
Cr. L. J. 394, distinguished. 

Emperor v. Chaichal Singh, 2 Ind, Cas, 3 5 L. B, 
R. 17; 9 Cr. T. J.531, Babu. Lal yv. a are 
L. 323; A. W. N. (1608) 115; 7 Cr. L. J. 894, 

: che to. 

The only per.on .who has any jurisdiction to pass 

orders. binding- on different High Courts is the 
Governor-General acting under section 527. [p. 517, 
col. 2; p. 519, col. 2.] 
' Section 185 canhot be, availed of by any High Court 
evento express a pious opinion that a case pending 
ontside its jurisdiction should be inquired into and 
tried by a Court subordinate to it. [p 518, col. 2.] 


Per Sadasiva Aiyar, J.—Section 185 was intended 
only to apply to and provide for the following two 
sets. of circumstances: (1) Where two cases ‘are 
pending’ in two Courts within the jurisdiction res- 
pectively of two separate High Courts, on, the same 
set of facts, fhe High Court within which the offender 
is found has the deciding voice ‘whether the Court 
within-its own jurisdiction’ shall or shall not proceed 
against,the ‘accused. If it, decides in the affirmative, 
the, ontside Court cannot proceed further, as the High 
Court has full powers to prevent a person who is 
within its jurisdiction from being taken out of that 
jurisdiction till the case in its stitordinate Court is 
concluded;, (2) Where only one case has been insti- 
tuted,in a Court subordinate to the High Court in 


whose jurisdiction the offender is, that High Courtcan , 


decide whether the case should be enqzired into and 
tried by its own subordinate Court or should be tried 
ina Court within the jurisdictidn of some other 
High Court. [p. 519, cols. 1 & 2.] 


Petition. praying that-in the circumstances 
slated in- the affidavit filed therewith the, 


High Court will be pleased to direct the. 


transfer, of Case Na. £71 cf 19 6 from 
the file of.the Court.of the Chief Presidency. 
Magistrate, Bombay, to that of the Chief 
Presidency. Magistrate, Madras. 


Mr. O. Rajagopala Atyangar, for the 
Petitioner. 
Mr. R. N. Aingar (with him Messrs. 


Grant and Greutorex), for the Complainant. 
The-Public- Prosecutor, for the Crown. 
ORDER. 
Sapasiva: Alyar,J.—J agree with my learned 
brother that: this petition should be dis- 
missed. I am clear that section 185 of 


the: Code of: Criminal: Procedure- does not- 


enable a. High Ccurt to make an. order 
transferring a case pending on the file of 
a Criminal Court, whether-within or outside 
its jurisdiction, to. the file of another 
Criminal- -Court, whketker such other 
Criminal, Court, be within its own jurig- 
diction ‘or without its jurisdiction, Section 
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1£5, in my. opinion, has absolutely nothing - 
to do with transfer or with a High 
Court's power of- transfer. The power to 
in. the High Court, so 
far.as the, Criminal Procedure Code is con- 
cerned, is dealt with ard was intended 
by the ‘Legislature to bedealé with solely 
by section 526 of the Code of Criminal 
Procedure. That section gives full powers 
to a High Court to transfer cases pending 


in a Court “subordinate thereto” to any 
other “such” Court (that is any other 
Court “subordinate? to it or even to 


itself). It seems to me [with the greatest 
in Hiran Kumar 
Chowdhury v. Mangal Sen (1) and Emperor 
v. Chaichal Singh (2), which I am unable 
ta follow] to be wholly contrary to usually 
accepted canons of construction to infer 
from the language of section 185 (which 
does not use the word “transfer” or any 
word even remotely suggesting the idea 
of transfer”) a power in tbe High Court 
to transfer cases, especially to transfer a 
case pending in a Court ontside its juris- 
diction. As my learned brother points out, 
what power has a High Court to enforce 
its order transferring «a case instituted 
and pending outside its jurisdiction? As 
he has further pointed ont, section 527 
(1) of the Code of Criminal Procedure 
clearly implies that it is only the 
Governor-General-in-Council that has the 
power to transfer a case pending in a 
Court subordinate to one High Court to 
be tried- by a Court subordinate to another 
High Court. On this short ground, this 
revision petition should be dismissed. 


As, however, it was argued that we 
are at least entitled to “decide” under 
section 185 of the Code of Criminal 
Procedure “by which Court the offence 
shall -be inquired into or tried” and that 
this provision means that we are entitled 
to express an opinion (even though it 
might be a mere pious unenforceable 
opinion) tbat the Presidency Magistrate’s 
Court within our jurisdiction should inquire 
into this case, I shall proceed to express 
my opinion on the whole scope of that 


(1) £0 Ind. Cas. 222;17 O. W. N. 761; 14 Cr. D. J, 


398. 
(2) 2 Ind. Cas. 361; 5 L. B B17; 9 Cr. LJ, 581. 
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section (185 of the Code of 
Preeedure), 
Reliance was 
petitioner on the cases of Queen Empress v. 
O'Brien (3) and Babu Lal v. Ghansham Das 
(4), Those, however, were cases in which the 
High Court’s opinion was expressed against 
the jurisdiction (arid competency to try) 
of the Court, subordinate io that High Court, 


Criminal 


which subordinate Court had taken 
cognizance of a criminal case (and not 
against the jurisdiction of a Court nt 


subordinate to itself), Of course, every 
High Court has power to prevent a Court 
subordinate to itself from grasping at 
jurisdiction or from trying a case which 
had better be tried by another Court, 
whether subordinate to that High Court 
or not subordinate to it. It has also 
power todecide, when an accused person 
is found within its jurisdiction and a 
criminal case is pending against him in 
a, Court subordinate to its appellate 
eriminal jurisdiction, which of two courses 
is more advisable, (1) that the offence 
should be inquired into and tried by that 
subordinate Court or (2) that the offence 
should be inquired into and tried by a 
Court subordinate to another High Court 
(which subordinate Court ig empowered 
to take cognizance of it under one of the 
sections 177 to 184). In other words, I 
am quite clear that section 185 was intended 
only to apply to and provide for the 
following two sets of circumstances: (1) 
Where two ‚cases are pending in two Courts 
within the jurisdiction respectively of two 
separate High Courts on the same set of 
facts, the High Court within which the 
offender is found has the deciding voice 
whether the Court within its own ruris Y:ction 
shall or shall not proceed against the 
accnsed (such decision being intended to 
be based on grounds of convenience, jurisdic- 
tion, fairness to both sides, ete.). If it 
décides in the affirmative, the outside 
Court cannot proceed further, as the High 
Court has full powers to prevent a person 
who is within its jurisdiction from being 
taken ‘out of that jurisdiction till the case 


(3) 19.A. 11]; A. W. N. (1896) 191; 9 Ind. Deo. 
(xN. 8.) 72. 
(4) 5 A. L, J. 333; A. W. N. (1908) 115; 70r. L. J. 
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in its subordinate Court is concluded. 
(2) Where only one case has been instituted 
in a Court subordinate tothe High Court 
in whose jurisdiction the offender is, that 
High Court can decide whether the case 
should be inquired into and tried by its own 
subordinate Court or should be tried ina 
Court within the jurisdiction of some other 
High Court, 


Iam consequently of opinion that where a 
case ts ponding in a Oourt subordinate to a 
particular High Court, section 185 cannot- 
be availed of by that High Court to give a 
decision that a Court subordinate to it should 
or should not inquire into or try an offence 
charged ina case pending in a Court not 
subordinate to it. I wish to add that as my 
opinion numbered (1) ‘as above is not con- 
sistent with the observations in Rajani 
Binod Chakravarti v, All India Banking 
and Insurance Oo., Ltd. (5) (which observa- 
tions are to the effect that grounds of 
convenience cannot be considered in giving a 
decision under section 185 and that where 
there is no real donbt as to jurisdiction, 
section 185 does not apply), I respectfully 
dissent from that decision also. 


Napier, J.—This is an application by a 
person carrying on business in Madras to 
transfer to the Chief Presidency Magistrate, 
Madras, Case No. 571 of 1916 on the file of 
the Chief Presidency Magistrate, Bombay, in 
which the petitioner is accused of offences 
under sestions 482 and 483 of the Penal Code 
on the complaint of the counter petitioner, 
who carries on business in Bombay. The 
application .puryerts to be made under 
section 185 of the :'riminal Procedure Code, 
the ground alleged being that the Chief 
Presidency Magistrate has no jurisdiction to 
try the care. | express no opininn on the 
question whether the seetion applies to cases 
where there is a d ubt as tothe existence of 
jurisdiction in the Court that has taken 
cognizance, as wellas to cases where there 
is admittedly double jurisdiction under sec- 
tions 179 and 18:, Criminal Procedure Code.. 
Whether this be so or not, I am clearly of 
opinion that this Court bas no jarisdiction to 
entertain the application. In terms, section 
185, Criminal Procedure Code, gives no power 


(5) 22 Ind. Cas, 192; 17 0. W.N. 1207; 15 Or. Ly. 
J, 48; 410. 305, ; i 
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to transfer at all, but it is argued that the 
power to transfer must be inferred as 
being requisite to make the dezision 
operative. This is not so; for dealing with 
Courts under our own jurisdiction we have 
specific power under the Code, and we 
cannot possibly infer a power to deprive 
Courts not under our superintendence of the 
jurisdiction. Reliance is placed on a case 
reported as Hiran Kumar Chowdhury v. 
Mangal Sen (1), where the High Court of 
Calontta made an order transferring a sase 
pending before a Court subordinate to the 
Chief Court of the Punjab to one of its 
own Courts. I am unable to follow this 
precedent. Admittedly, a High Court cannot 
enforce such an order and we have no doubt 
that, on the true reading of the section, 
there is no such power. It was pointed ont 
in the course of argument that the conflict 
of jurisdiction or double jurisdiction under 
sections 181 to 184, Criminal Procedure Code, 
usually arises where offences have been 
committed in one jarisdiction and conse qnences 
| follow in another, and not owing to the 
place’ where a person charged is, Ifseation 
185, Criminal Procedure Code, is to be given 
the wide meaning sought to be pat on it, 
it would follow that the High Court within 
whose jurisdiction a person charged is, could 
make an order where the conflict or doubt 
as to jurisdiction arose between two local 
Courts in the jurisdiction of another High 
Court; that is to say, for instance, the 
Court of the Resident of Bangalore, in whose 
jarisdiction a person was living at the time 
a charge was laid against him ina Madras 
Court, could decide as to which of two 
Courts under the jurisdiction of the High 
Court of Madras a- person should be tried on 
the application of section 181, clauses 2, 3 
and 4 or section 182, Criminal Procedure 
Code. It is hardly necessary to say that this 
could not have been the intention of the 
Legislature. In our opinion, the Court has no 
power to transfer under thissection. What it 
can do is to decide by which Court the 
offence shall be enquired into or tried, and 
where a charge has been laid against and 
the accused person is at the tine within 
its own jurisdiction ani a question arises 
whether it should not more properly be tried 
in a Court subject to the jurisdiction of 
another Court, the High Court in whose 
jurisdiction the person is, can decide that 
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its own Court should not inquire into the 
matter and stay proceedings. It would be 
then open to the complainant to lay his 
charge in the otber Court and any objec- 
tion to the jurisdiction of that Court would 
be heard by its own High Cnoart. This 
action has been taken on several ocsasions. 
[Vide the cises reported as Hmperor v, 
Ohaichal: Singh (2) and Babu Lal v, Ghansham 
Das (4) ] It ie true that in those eases the 
Court did make an order that the foreign 
Court should try the case; but I desire to 
say that, even if we had jarisdiction in this 
case on our reading of thesection above set 
out, we should not think it proper to make 
any such order because we should be unable 
to enforce it. It is suggested that the 
Magistrate of a foreign Court might act on 
the order and take cognizance of a case. 
Even if he did, it would be open to the 
avcused to apply to the High Court having 
jurisdiction over that Magistrate, and it 
eannot be suggested that onr order would 
be in any way binding on that High Court. 
The only person who has any jurislierion 
to pass orders binding on differant High 
Courts is the Governor-Ganeril-ino-Conneil 
under section 527, Criminal Pr eedure Code, 
and I am satisfied that the Code did not 
intend to vest in any High Court, powers 
which were on the face of them, infruc- 
tnous or might lead toconflict with another 
High Court. 
The petition is, therefore, dismissed. 


Petition dismissed. 
V.R.P. 


PATNA HIGH COURT. 
CRIMINAL Rererence No. 2 or 1916. 
April 28, 1916 
Present: Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
JITAN DUSADH —Comenatvaye 
TOrKUS 
D)MON SAH )9 —Acsisep, 

Criminal Pronodu 2 (ida (Art V of 8 At s9 %47, 
43- Də thofeamolu ant in cours: of trial — Applica- 
tion by son tọ continue the caxe—Acquilt ib legari yof - 
High Court —Recision—Pract.ce —Cluse affecting public 
tranquillity. 

The complainant having died in the course of the 
trial, his son applied for permission to continue the 
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proceedings. The Magistrate declined to do so and 
acquitted the accused, holding that under section 
247, Criminal Procedure Code, he had no option but 
to acquit. On a reference by the District Magistrate, 
who stated that the matter was one which affected 
the tranquillity of the district: 

Held, (1) that section 247, Criminal Procedure 
Code, applies primarily to the case of a complainant 
who is alive but does not appear, and not to the case 
of a complainant dying before trial, and that the order 
of acquittal was wrong in law; [p. 52], cols. 1 & 2.] 

Madho Chowdhury v. Turab Mian, 26 nd. Cas. 174; 
318 0. W. N7 1211; 15 Cr. L. J. 726; Purna Ohandra 
Moulik v. Dengar Chandra Pal, 28 Ind. Cas. 658; 19 O. 
W. N. 337; 16 Cr. L. J. 322, referred to; 

(2) that, though it is the’ settled practice of the 
High Court not to interfere in revision with acquit- 
tals, the order of acquittal in this case which involved 
the peace of the district shonld be set aside, 
especially as the Magistrato had not exercised his 
discretion but acted on an erroneous view of the law. 
[p. 621, col. 2.] 

Criminal reference made by the District 
Magistrate, Monghyr, dated the 23rd March 


1916, 


Mr. K. P. Jayaswa! (with him’ Babu 
Chandra Sekhar Prasad Singh), for the 
Complainant. 

Sir Ali Imam, for the Accused. 


JUDGMENT,—This 
the District Magistrate of Monghyr, in 
which he recommends that an order of 
acquittal passed by a Deputy Magistrate 
at Monghyr should be set aside. The 
facts are as follows:— 

Loka Mahton and Domoo Sahu are rival 
zemindars in a village and have been on 
bad terms with each other for some years. 

One Paltan Khan, said to have been 
an influential resident of the village, was 
appointed gomasta by Domoo Sahu and 
succeeded in gaining over most of the 
villagers to the side of his master. Jitan 
Dnsadh, a tenant in the village and goratt 
of Loka Mahton, was asked by Paltan 
Khan to give up service under [oka 
Mahton and go over tothe side of Demoo 
Sahu. Jitan refused and it is said that, 
in consequence of his refusal, in the- middle 
of the night of January 1914, Paltan Khan 
and others appeared at his house and 
carried off a quantity of paddy belonging 


is a reference by 


to him. Jitan complained to the Poliee 
and aubsequeritly also to a Magistrate, 
with the result that Paltan Khan and 


ethers were placed on their trial and 
were convicted under sections 379, 147 and 
323 of the Indian Penal Code. As the 
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riot appeared to have been committed in 
the interest of Vomoo Sahu, the employer 
of Paltan Khan, Jitan Dusadh applied to 
the District Magistrate to placé Domoo 
Sahu also on his trial for offences under 
sections 154 and 155 of the Indian Penal 
Code. The District Magistrate on that 
application directed the prosecution of 
several persons who were supposed to have 
taken part in the riot, and ordered Jitan 
to file a fresh application against Uomoo 
Sahn, Jitan did so and January 27th 
1916 was fixed for the trial. There was 
an adjournment to February llth, but on 
February 4th Jitan died. His son appeared 
in Court on February lth and asked to 
be allowed to. go on with the case. But 
the Deputy Magistrate acquitted the accused 
under section 247 of the Code of Criminal 
Procedure. It is quite clear from the order 
of acquittal and also from the. explanation 
furnished by the Deputy Magistrate, that 
he was of opinion that he had no option 
but to acquit the accused in the circum- 
stances. We have been referred to two 
eases on the construction of section 
247 of the Code of Criminal Procedure,’ 
namely, Madho Chowdhury v. Turab Mian 
(1) and Purna Chandra Moulik v. Dengar 
Chandra Pal (2). Inthe former a servant 
of a zemindar had lodged a complaint of an 
offence under section 426 of the Indian 
Penal Code. When the case was called 
on it was found that the complainant was 
dead, and the Magistrate acquitted the 


accused. The High Court said: “When the 
day came for disposal, the servant of the 
zemindar, who had made the complaint, 


was’ dead, and the Magistrate adopted the 
rather extraordinary course, although he 
knew that the servant was dead, of 
acquitting the accused under section 247 
of the Code of Criminal Procedure”. The 
Court seems to have been of opinion that 
the Magistrate had no jurisdiction to pass 
an order of acquittal in the circumstances, 
In the second case, a complaint had been 
made of offences under sections 448, 352 
and 323 of the Indian Penal Code, but 


o 26 Ind. Cas. 174; 18 C: W. N, 1211; 15 Cr. L. J, 


To 28 Ind. Cas. 658; 19 0. W. N. 334; 16 Cr. LJ 
822. 
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the Magistrate had summoned the accused 
to answer a charge under section 352 of 
the Indian Penal Code only. The original 
complainant having died,a nephew of the 
deceased asked the Magistrate to permit 
him to go on with the case. The Magis- 
trate allowed . the petition on the 
ground, apparently, that the accused had 
been guilty of contempt of Court. The 
learned Judges who disposed of this case 
said: “The case is one under section 352 
of the Indian Penal Code which is som- 
poundable, and we see no reason for the 
substitution of Bisseshur in place of the 
deceased complainant. An order ‘under 
section 247 ought to have been passed 
by the Magistrate on the failure of the 
complainant to appear at the hearing of 
the case, and section 247 empowers the 
Magistrate to acquit the accused person, 
unless for some reason he thinks proper to 
adjourn the case to some other day.” 
They then went on to hold that the 
reason given by the Magistrate for proceed- 
ing with the case was not sufficient and 
they set his order aside. It is open to 
doubt’ whether section 247 of the Code 
was intended to apply to such a case as 
this. It seems to apply primarily to the 
case of a complainant who is alive but 
does not appear, for the closing words of 
the first paragraph of the section seem to 
suggest that the case should be adjourned 
in order to enable the complainant to 
appear, 


lf section 247 does not apply at all to 
a case of this kind, there was nothing to 
prevent the Magistrate from going on 
with the proceedings. If it does apply to 
such a case, then we think that the case 
before us was eminently one in which the 
Magistrate should have decided to go on with 
the proceedings. The District Magistrate 
points out in his reference that the offence 
complained of is an offence against the 
publie tranquillity, and he says that if 
-he bad contemplated the possibility of the 
on account of the 


case being dismissed 
absence of the complainant, he would 
himself have taken action, It is urged 


before us that we ought not to interfere 
with an order of acquittal except on appeal 
by ‘the Local Government. There is no 
donbt that the practice of the High 


Courts has always been to refuse to interfere 
in revision with acquittals except for 
special reasons. In the present case if the 
Magistrate had exsreised his diseration and 
had given reasons for refusing to go on 
with the case, we might have been disinclined 
to interfere, bat he seems to have thougLt 
that he had no option but to acquit the 
accused, It is a mere accident that the 
present case was instituted on the com- 
plaint of Jitan. It is a case of considerable 
importance involving the peace of the 
district, and under the circumstances we 
think that we ought to set aside the order 
of acquittal. The Sub-Divisional Magis- 
trate’s order is accordingly seb aside and 
he is directed to proceed with the trial 
of the case. 
Order set aside. 


. 


MADRAS HIGH COURT, 
URI MINAL APPEAL No. 257 or 1916. 
December 12, 1916, 

Present: ~ Sir William Ayling, KT., and 
Mr. Justice Seshagiri Aiyar. 
PUBLIC PROSECUTOR—AprsLLant 
versus 
MANTRIPRAGADA MARKONDEYULU 
—Accusen —RssPponpEent. 

Penal Code (Act XLV of 1860), s. 292—Obscene 
publication—Obscenity, tests for determining—Intention, 
whether material. 

Where matter contained in a book is obscene, it 
is no justification of an offence under section 292 
of the Indian Penal Code that the matter published 
was written by an eminent writer. [p. 522, col, 1.1 

The term ‘obscene’ is not defined in the Indian 
Penal Code, but the test of obscenity is whether 
the matter charged as bsing obscene is likely to 
deprave and corrupt the minds of those who are 
open to such immoral influences and into whose 
hands the publication of the sort may fall. "p. 522, 
col, 2; p. 528, col. 1.] 

Reg. v. Hicklin, (1868) 3 Q. B. Cas, 360; 37 L J. M. 
0. bi: 18 L. T. 895; 16 W. R. 801; IL Cox. O. C 19; 
Quren-Empress v. Parashram Yeshvant, 20 B. 193; 
10 Ind. Dec. (x. s.) 637; Sırat Chandra Ghose v, 
King-Emperor, 32 C. 247; Z Cr, L. J. 201, followed. 

The question of intention of the writer is not 
germana to the consideration of an offence under 
soction 2)2 of th3 In-lian Ponal Code, which can only 
be gathered from’the character of the matter con- 
tained in the book, the publisher of which must be 
deemed to have intended the natural consequences of 
his act. [p. 523, col. 1.] 


522 - 


INDIAN OASES. 


[191? 


PUBLIC PROSECUTOR 4, MANTRIPRAGADA MARKONDEYULU. 


Empress of India v..Indarman, 3 A. 837; A. W.N. 
(1881) 94: 2 Ind. Dec. (N. s.) 549, referred to. . 

Where a publication is devoted to depicting 
the illicit passion of a libertine towards the married 
wife of another and is priced so low as to be within 
reach of the man in the street, it is an 
obscene publication, even though the intention of 
the publisher was to publish the classical composition 
of a standard author in the true interests of litera- 
ture. [p. 528, col. 2.] 


Appeal against the judgment of the Court 
of the Stationary Second Class Magistrate, 
Fllare, in Case No. 476 of the Calendar 
for 1915. 

Mr. E. R. Osborne (Public Prosecutor), for 
the Appellant. 

Mr. P. Narayanamurthi, for the Respondent. 

JUDGMENT. 

SRSHAGIRI AIYaR, J.—The accused in this 
casa has been charged with the offence 
of having printed and published for sale 
a Telugu booklet named ‘Vidi Natakam’. 
The author is said to be Srinadha who 
lived in the middle of the 15th century, 
and who has written some classical books 
in the Telugu language., Certain stanzis 
in this book have been selected by the 
prosecution as having a tendency to 
deprave and th corrupt the morals of the 
reders. The defence was that the author 
was a writer of repute, that the diction 
jo which the stanzas are written is not 
easily understandable by the ordinary 
reader, that they are of artistic and 
literary merit, and that there is nothing 
in ‘the verses selected which could be 
taken exception to. It was also stated 
that the book has gone through a number 
of editions and that the republication was 
not an offence. The Magistrate agreeing 
with the defence set up acquitted the 
accused. The Government have appealed. 

I am of opinion that the aequittal is 
wrong. I cannot help saying that the 
Magistrate, who apparently has taken great 
pains and has written a very elaborate 
judgment, has misdirected himself. I agree 
with the Magistrate—in fact the learned 
Public Prosecutor did not challenge in this 
Court the correctness of that conclasion— 
that the work in question was written by 
Srinadha. But it is no justification under 
section 292 of the Indian Penal Code that the 
matter published was written by an eminent 
writer. Inthe lth century when the book 
waa written, the art of publigation, as we 


-agree 


understand it now, was not known. It 
may have been permissible among great 
men in those days to indulge in compost- 
tions of doubtful morality. But when a 
publication of that kind is reprinted 
and sold broadcast at the rate of one 
anna per copy so that if may be available 
to the man in the street, the question 
whether by this conduct the accused has 
not committed an offence against public 
morality and decency, assumes’ a different 
aspect. Further the Magistrate throughout 
the whole of his judgment seems to re- 
gard the opinion of learned men and 
pandits:as conclusive upon a question of 
this kind. The opinion of, men of the. 
world and of persons who belong to 
the classes into whose hands this publica- 
tion is likely to find its way is more 
entitled to weight than the judgment of 
scholars and of men of undisputed moral 
character. Looking at the question from 
this standpoint, there can be no doubt 
that the evidenze. given by the prosecution 
witnesses is more entitled to weight than 
the ‘opinion of the defence witnesses. [ 
with tbe Magistrate that these. 
litter witnesses are all men of high character 
ani cf sozial standing. I say notbing 
about their competency to pronounce an 
opinion upon the literary and artistic 
merits of a work of th’s kind. But L. 
am not prepared to accept their conclusions 
as correctly representing the effect which 
a publication of this kind is likely tn 
have on the popular mind. Among the 
witnesses for the defence, defence witness 
No. 5 may bə selected as being entitled to 
speak with some authority upon the pro- 
bable impression which some of the stanzas 
in question may have upon the publi:. 
He isa first class Deputy Collector and 
Magistrate and has had large experience 
of the world. I. shall, therefore, in con- 
sidering the character of the stanzas take 
into account his views upon them. There 
is no definition of the term ‘obscene’ in 
the Indian Penal Code. But there can 
be no doubt that the test of obscenity is 


what has been laid down by Uvockburn, 
©. J., in the wellknown case of Reg. 
v. Hicklin (1). ‘Tne  learaed Chief 


(1) (1868) 3 Q. B. Cas, 369; 37 L. “J. M. O. 89; 18 
L. T. 395; 16 W. R. 801; 1) Cox. G. Ọ. 19, 
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Justice says that the tast is, whether the 
tendency of the matter charged as obsenity 
is to daprave and errruot the minds of 
those who are open to such immoral in- 
fluences, and into whose hands the publisa- 
tion of the sort may fall. This definition 
of obscenity was accepted hy Jardine and 
Ranade, JJ., in Queen-Empress v. Parashram 
Yeshvant (2) and by Ameer Ali and Pratt, 
JJ., in Sarat Chandra Ghose v. Ring- 
Emreror (3). Following these decisions, I 
shall consider whether the stanzas, charg- 
ed as being obscene, are of a character 
calonlated to produce a pernioinus effect 
on the minds of the persons into whnse 
hands they might fall. It was strenuously 
pressed upon us by Mr. Narayanamurthi, 
who appeared for the accused, that the 
intention of the accused was not toen- 
courage immoral tendencies, but to publish 
a classical work of a standard author in the 
true interests of Telugu literature. In the 
first place the question of intention is not 
germane to the consideration of an offence 
under secticn 292 of the Indian Penal Code. 
What the Courts have to find out- is not 
the intention of the publisher, 
eftect the publication is likely to have 
upon the public mind. If intention is any 
test, as was pointed out in Hmpress of 
India v. Indarman (4), it can only be 
gathered from the charaster of the mattter 
contained in the book, and the publisher of 


such a work must be deemed to have intended ` 


the natural consequences of his act. Further, 
it can hardly be disputed that the avowed ob- 
ject of Vidi Nataka n is to convey immoral 
ideas. D-fenee witness No, 1 says at page 48 
that Vedi Natakum must have for its hero 
a Dheerodhathudu. It must indicate the love 
passion, An honourable wife should not 
figure as the heroine. The heroine should 
be a samanya, that is a stranger’s wife who 
is not a professional prostitute, that is a 
stranger’s wife who loves a person other than 
her husband. The witnesses both for the 
prosecution «nd the defenceagres in substance 
with this description of Vidi Natakam. It 
is clear from this evidence that an honour- 


(2) 20 B. 198: 10 Ind. Dec. (x. s.) 637. 

(8) 320, 247; 2 Gr. L. J. 201. 

g 3 A. 837; A, W, N, (1881) 94; 2 Ind. “Dec. fy, s.) 
£49, 


but the, 


. verse 37. 


able love is not what is intended to be 
depicted in these verses, and that the illicit 
passion of a libertine towards a married 
wife of another is the theme of these stangas. 
Consequently there can be no manner of 
doubt that primarily the verses are ealeulat- 
ed to engender lust and impure ideas in the 
minds of an ordinary reader, and when it is 
seen that the price is fixed so low as at 
one anna per copy so that it may reach 
the hands of as many as are capable of pur- 
chasing is there is no room for any specula- 
tion as tothe object or intention of the 
publication. 


Now we shali consider some of the verses 
which have been objected to and see how 
far the test of Cockburn, CG. J., applies to 
them. Before passing, I cannot help remark- 
ing that the translation furnished to the 
Court bas not been accurate Mr, Osborne 
has placed in our hands a translation of the 
objected verses which we consider to be more 
in acsordance with the spirit of the original 
com position than what the Court translator 
has given us. The first verse objected to 
is the 27th. The prosecution charges that the 
Telugu expression “Manmadhuni Gopyamu 
Gehamu” is objectionable. The literal 
translation of the expression is “Cupid’s 
secrat home”. The defence theory is that 
the expression refers to the face of the 
damsel and not to any other part of her 
body. Looking at the context, I feel no 
hesitation in holding that the expression 
does not refer to the face of the girl but 
to a very objectionable part of her body, 
There are expressions in the stanza which 
are calculated to excite a libidinous desire in 
the reader. J] may point out that Mr. Jayanti 
Ramayya, the 5th witness for the defence, 
concedes that the expression refers not to the 
face but to the private part of a female. 
The next verse which I shall consider ig 
A great deal of learned argument 
was addressed to us by Mr. Narayanamurthi 
on the meaning of the expression “DI heerga 
Danda”. The Magistrate has considered the 
etymological meaning of the expression, 
Mr. Jayanti Ramayya says that he is unable 
to make out the true meaning cf the author, 
I feel no doubt that the whole stanza is oal 
culated to excite lust and to instil improper 
ideas into the minds of the reader. 

The genera] trend of the stanza is this: The 
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breasts of.a woman nnable to bear the beatings 
of the. male have fallen down and have reach- 
ed up to the navel. Thereupon further 
progress has been abandoned, according to 
the prosecution, because of the fear of punish- 


ment by a stick, ‘according to the defence). 


by reason ofthe proximity to a well. The 


defence contended that “Dheerga Danda” is. 


a misprint’ for “Dheerghi Danda” (a deep 
well) and that what is indicated by ihe 
expression is the navel itself. In our- 


opinion, that is not the correct meaning to 
be attached to the expression. Ib is not 
necessary to pursue the subject farther, 
as we are of opinion that even apart from 
this. reference to the punishment by a stick 
the earlier portion of the stanza is bad 
enough and is calenlated to excite lust and 
evil passions. Stanza 43 is another of the 
objectionable ones, and we are satisfied 
that-the reference inthe stanza is to the 
private part of a woman. We are willing 
to give the benefit of the doubt to the accused 
so far as stanza 47 is concerned. It may be 
thatan author of renown like Srinadha would 
not have that Lord Shiva should be address- 
ed in the way suggested by the prosecution, 
It is not unlikely that the reference in that 
stanza is to what poets referto as “Adhara 
Amirtham”. Similarly we are willing to 
concede that in stanza 30, the reference may 
be to the Uriya women, some of whom are in 
the habit of.wearing a veil, and that the 
removal of the sari is from the face and not 
from any other part of the body. Even 
leaving aside these two stanzas, there can 
be no question that the general tenor 
of the verses objected to by the prosecution 
is to create an unholy desire and to engender 
illicit sexual passion inthe mindsof the reader; 
and having regard to the avowed object of the 
writing and to the fact that it bas been 
placed within the reach of the poorest among 
the people, we are constrained to hold that 
the effect of the publication is to corrupt 
those whose minds are open to such immoral 
influences, 

The fact that some of the verses are 
written in a style which is not easily under- 
stood is no justification at all. It is true 
that the style is somewhat difficult, but 
there can be no difficulty in a person who is 
acquainted with ordinary Telugu from grasp- 
ing the general effect of the stanzas, 


For these reasons, I would set aside the 
order of acquittal of the accused and 
convict him of an offence under section 292 
of the Indian Penal Code. Having regard. 
to the fact that the aecused has only re- 
published what has already gone through a, 
number of editions, and to the fact.that the 
book is by a renowned author, we do. nat, 
think it necessary that a very severe punish- 
ment shcnuld be inflicted upon the. secused., 
We must sentence him to pay a fine.of Rs. 100 
and in default to undergo simple imprison- 
ment for six weeks. The copies of the bcoks 
in his hands must be confieeated under sec- 
tion 521 of the Criminal Procedure Code 
and heshonld hand them over to the Crown. 

AYLING, J.— I concur, 

Appeal allowed. 
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MADRAS HIGH COURT. 
Criminat Revision Case No. 684 or 1916, 
CriminaL Revision Petition No. 561 or 1916. 
October 13, 1916. 

Present: — Mr. Justice Krishnan. 

In re MEDAI DHALAVOY TIRUMALA- 
YAPPA MUDELIAR—Peritiover— 
Responpent No, 1. 

_ Criminal Procedure Code (Act V of 1898), s. 145— 
Rent of land, dispute as to—Dispute, whether showd 

be between rival claimants—Jurisdiction, 

A dispute as to the right to collect rent is a right 
concerning “tangible immoveable property or land” 
within the meaning of section 145 of the Code of 
Criminal Procedure. [p. 525, col 1.] 

Abhayessari Debi v. Shilhessari Debi, 16 ©. 518; 
8 Ind. Dec. (N s.) 889, Saerbananda Basu Mozundar 
v. Pran Sankar Roy Chrwdhuri, 15 0. 527; T Ind. Dec. 
(x. 5) 428, followed. 

To take action under the section it is not necessary: 
that the apprehended breach of the peace should 
be between the rival claimants. [p. 525, col. 1.] 

The grounds of a Magistrate’s belief need not be set 
out seriatim in the notice issued to parties under 
the section. It is enough if the Magistrate: states in 
his order that he believes the statement of the peti- 
tioner which contains such grounds. [p. 526, col. 1.] 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court-of the Joint. Magistrate, Tin- 
nevelly, in Miscellaneous Case No. 15 of 
1916, 
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Mr. P. N. Marthandam Pillai, for the 


“Petitioner. 

“ORDER.—This is an ‘order únder sec- 
“tion 145 of the Code of Criminal Procedure, 
‘which ‘is “sought to be revised. It is 
“admitted that a revision ‘does not “He 
“except ön the -groutid ‘of jurisdiction, ‘bit 
ib ‘is ‘argued that as the ‘petitioner in the 
lowér Court was “not in‘aétual possession 
' this "section dées “not apply. 

It is, however, clear ihat a dispute ‘as 
to the right-to collect rents is a dispute con- 
terning tangible immoveable property or land. 
See ‘Abhayessari Debi v. Shidhessari Debt 
(1) and‘ also Sarbananda “Basu Moziumdar v. 
Pran Sankar Roy Chowdhuri (2). 

It isnext urged that the breach of the 
“peace “appréhendéd was -one ‘between the 
‘petitioner's: ‘ténints and the ‘ouriter-peti- 
“tionérs and. not between the latter and 
“the petitioner. -To-take action -under “sec- 
“tion! 145 titis ‘stifficient “if the Magistrate 
is “Satisfied “that there is, a dispute con- 
cerning land ‘which is likely to lead to 
‘a ‘breach -of ‘the «peace. The apprehend- 
“ed ‘breach teed “not ‘be “actually -bétween 
“thé” vival “claimants ‘but oily on “actount- of 
“the: dispute. 

It is lastly argéd ‘that on ‘the authority 
of the case of Posuka ` Kulla v. Tandalagara 
Okitkka “Hina''(3), ‘this “application ‘should 
‘be allowed. -But-I find in -this case the 
‘Magistrate ‘did-set-ont ‘the grounds of his 
belief “of-the-likelibood of 'the'bréach of “the 
peace, as he believed the statement to 
“hat” effect made “by the’petitioner. 

‘He’ has‘also ‘found in his’ present order ‘that 
‘such likélihood did exist. 

‘I, ‘therefore, dismiss-the- petition. 

Petition ‘dismissed, 


OYIRSP. 
: “(iy 46°C. aig; 8°Fnd. Dec. (x. 8.) 339. 
“(2) 15 C. 627; 7 Tnid, Dec. (x. 8.)° 935. 
(8) 4M. L. T. 213; WML. 9. 449; 6 Or. L.J. 345 
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MADRAS HIGH COURT. 
Oriana, Permios No. 122 or 1916. 
Ostober 18, 1916. 

Present: —Mr. Abdur Rahim, Offg. Chief 
‘Justice; Justice Sir William Ayling, KT, and 

Mr. Justice Seshagiri Aiyar. : 
Mes. ANNIE BESANT— PETITIONER 
versus 
Tus GOVERNMENT oF MADRAS - — 
RESPONDENT, 

Press Act-(I of 1910), ss. 3, 4, 17,19, 20, 22-—Deposit 
of security, order for—Order dispensing with security, 
cancellation of ~High Court, interference 5y, under Press 
Act—Jurisdiction—Forfeiture of security -~Interference 
by High Court, grounds for—~Scope of:ss. 3 and 4—Ap.- 
plicability to old Presses ~ Government of India Act, 1915, 
(5 &6 Geo. 5, Ch.61), s. 65—Press Act legislation, whether 
ultra vires in whole or part—Special Bench, jurisdiction 
of, to pronounce on legality of the Act—Procedure under 
the Act—Burden of proof—Intention of writer, when 
essential—‘Government established by law’, meaning of 
~— Exciting hatred and contempt,’ meaning of—Alien 
character-of Government, criticism of, when. privueged— 
‘Evidence—Articles, not the subject of proceedings, ad- 
missibility -of, to prove general tone and poticy of 
newspaper—Evidence—Home Rute or Self-Government 
for India on Colonial lines, agitation for, whether lawful 
—Melhods of advocacy—Leyitimate discussion and pro- 
paganda, principles governing —Inier pretation of Statute 
—Proviso. 

Per Curian.—The Bigh Court has no jurisdiction 
sitting as a Special Tribunal under the Press Act, to 
‘consider ‘any other matter, ‘save whether certain 
“words contained in a newspaper -and specified ia tho 
order of forfeiture by Government under section 4 
are-or are not ofthe nature described in clause (1) 
‘of the section. Proceedings under section 8, ù c., 
the imposition of security or the cancellation of an 
order dispensing with security are not subject to the 
revisional jurisdiction ‘of the High Court under 
sections 17 and 22 of the Act, [p. “B79, col. 1; p.589, 
col. 2; p. 598, col. 2; p. 599, col. 1.) 

The'provisions of the Press Act are applicable to 
‘all Printing Presses, even those which were in 
‘the -passing of tho Act and for 
which fresh declaration is necessary under the Act 
under certain conditions. [p. 578, col. 1.] 

The ‘words ‘Government established by law in 
‘British India”are not restricted to the supromacy 
of the King and the British connection, but in- 


` élude‘the composite body of persons that constitute 


the Governmentin India [p. 683, col. 2; p. 584, col. 
“l; p. 590, ‘col. 2; p. 602, col. 2.] 

“The language of section 4 (1) of the Press Act is 
very wide, wider than ‘the correspouding provisions 
in sections 124A and 153, Indian Penal Code. [p. 
“B79, col.-2; p. 590, col. 1; p- 600, col. 2.] 

Articles’ which are not the subject of the pro- 
Geedings before the Court are admissible to \show 
the ‘general policy of the paper. [p: 592, col. 2; p, 603, 


“col. 2.] 


Per-Abdur Rahim, Ofg. C.J., and Ayling, J—The 
language ‘of the‘sub-clauses to section 4 of the’ Press 
Act is not so wide as to embrace within its scope 
writings that may even command approval, or writing 
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attacking a degraded section of the public which 
lives on the misery and shame of others or unduly 
oe a class. |p. 583, col. 1; p. 589, col. 4; p. 690, 

col. 1. 

Per Abdur Rahim, Offy. O. J., and Seshagiri Aiyar, J. 
— The question whether the Press Act or any portion 
of it is ultra vires of the powers of the Indian Legis- 
lature, as contravening the spiris of section 63 (2) 
of the Government of India Act, is not a matter 
Which can be considered by the High Court sitting 
as a Special Tribunal under sections 18 and 19 of 
the’Press Act. [p. 580, col. J.] 

Obiter.—A Magistrate has no jurisdiction under 
section 8 to impose securityon a Printing Press 
after having previously dispensed with it under the 
proviso to the section, but the High Court has 
no jurisdiction under section 17of the Press Act 
to determine the validity or otherwise of the pro- 
ceedings of tke Magistrate under section 3. [p. 578, 


` 


| col. z; 979, col. 1.) 


. cist discussing the Government’s actions and failures - 


The onus is upon the ‘person whse security has 
heen forfeited to, prove that the publications selected 


`~ by the Government at their own discretion may not 


have the tendency described in the various sub- 
clauses to section 4 of the Press Act, [p. 583, col. 1.] 


The advocacy of Home Rule for India or Self- 
Government on Colonial lines and suggestions for the 
carrying on of a propaganda to achieve the same 
are not per se obnoxious to tho provisions of section 4 
of the Press Act, but it is not permissible for a publi- 


to impute base and dishonourable motives to it. [p. 
585, cols. 1 & 2.] 

Per Abdur Rahim, Ofig. C. J.— A proviso toa sec- 
tion is something subordinate to the main clause and 
the general rule is that what is contained in the 
proviso, is not to be imported by implication into the 
clause. [p. 578, col. 2.] 

West Derby Union v. Metropolitan Life Assurance 


- Society, (1897).A. O. 647 at p. 652; 66 L. J. Ch, 


726; 77 L. T. 284; 61 J. P. 820, referred to. 5 

The words ‘any order’ in the proviso to section 3 (1) 
cannot include the order dispensing with security. 
[p. 578, col. 2.] i 

The Press Act imposes no duty upon the Govern- 
ment to issue any warning or to ask for any explana- 
tion before taking action under section 4 and the 
absence of warning cannot be relied on to influence 
the decision of the High Court on the nature of the 
alleged offending articles. [p. 579, col. 2.] 

Section 4 of the Act is so wide in its scope that 
even a loyal newspaper -whose general policy is 
above all reproach cun be brought within it, if any 
letters or writings are let in througn carelessness 
which offend any of the sub-clanses of the section. 
The vesting of such unlimited powers in the Govern. 
ment is a serious encroachment on the freedom 
which the Press in India enjoyed before the passing 
of the Act. [p. 480, col. 1.] 

Mahomed Ali v. Emperor, £0 Ind, Cas. 977; 410, 
466; 14 Or. L. J. 497; 18 C. W. N. 1, referred to. 

Obiter.—There is a fundamental difference between 
the Legislative powers of the Imperial Parliament 
which, according to the theory of the English consti- 
tution, can enact any laws it chooses and the 
authority of the Indian Legislature which is purely 
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derivative and subordinate. Any enactment of the 
latter in excess of its delegated powers or in. violation 
of the limitations imposed ly the Imperial. Parlia- 
ment is null and void. The ‘unwritten Jaws’ referred 
to in section 63 (2) of the Government of India Act, 
1915, which, nuder the section cannot be violated by 
any enactment of the Governor-General in Legis- 
lative Council, are, generally speaking, the laws, re 
cognising the fundamental right of the subject to ` 
enjoyment of personal freedom and property -'of 
which he could not be deprived by a Court of Law. 
ip. 580, col. 2; p. 581, cols. 1 & 2.] 

Norman, J.’s view in In the matter of Ameer Khan, 6 
B. L. R, 392,.approved. i 


Secretary of State v. J. Moment, 18 Ind. Cas. 
22; 18 M. Le T. 58: 17 C. W. N 169; (1918) M, 
W. N. 43: 15 Bomi L. R 27; ILA L. 7.49; 17 O.D. 
J. 194: 6 Bur. L. Y.l; 2Ł M.L. J. 4 9; 40 0. 391; 7 
L. B. R. 10; 40 I. A. 43 (P.C.), referred to, 


The words ‘whether by inference, suggestion, ete., 
in section 4 are nsed merely by way of explanation 
and do notin any way enlarge the meaning of the 
words ‘which are likely or may have a tendency 
directly or indirectly.’ By ‘tendency’ is meant the 
natural effect of the words used on the readers of the 
newspaper in question, and not the effect which they 
may produce gn the minds of abnormally constituted 
persons, or persons whose acquaintance with the 
language is inadequate or those who might content 
themselves with reading certain passages or ex- 
pressions apart from the context. All that has to be 
taken into account is the effect which the words are, 
by their nature, likely to produce on" a normal 
average reader understanding them in their plain, 
natural meaning. [p. 583, col. 1.] 


In applying section 4 (1), apart from explanation 2, 
the intention of the Editor or writer need :notbe 
considered, if it is not shown that the words, in their 
plain, ordinary meaning, may not tend to produce.the 
objectionable effects.mentioned in clauses (a) to (f). 
[p 483, cols, 1 & 2.] 


The intention becomes relevant only under ex- 
planation 2. It means that comments on the 
measures and actions of the Government are ex- 
empted from the operation. of section 4, provided the 
person making the comments does not excite or 
aitempt to excite thereby hatred or contempt against 
the Government. But the protection afforded by 
this explanation is extended only to comments on 
Governnient’s measures and actions and not to attacks 
on the Government itself, which have to be judged 
by light of section 4 without reference to the ex- 
planation. [p. 584, col. 2] 


The words ‘hatred and contempt’ in section 4 
mean something more than meie disapproval or dis- 
like. [p. 583, col. 2.] 

The words ‘Government established by law in 
British India’ in section 4 denote an established 
authority entitled and able to administer the public 
affai's of the country. It is not identical with any 
particular individuals who may be administering 
the Government. The law does not prohibit criti- 
cisms of the Government as constituted in & par- 


da 
Vol. XXXVII] 
l ANNIE BESANT V, GOVERNMENT OF MADRAS. 


-ticular form, provided such criticisms do not bring 
it into hatred or contempt or ‘excite disaffection 
against it, Üp. 583, col. 2; p. 884, col. 1] 

Emperor v. Bhaskar Balvant Bhopatkar, 8 Bom. L. 
R. 421 at p. 48+; 4 Cr. L. J. 1; 30 B. 421, referred to. 
The advocacy of any Home Rule propagand: for 

- India cannot be regard- d as illegal per se. It lies 

` entirely with the Sovereign, that is, the King in 
Parliament to establish any Government he choozes 
for India or any other part of the British Empire. 
There can be nothing wrong, therefore, in a subject 
of the Crown urging the desirability of a change in 
the machinery of the Government in India, In 
certain stages of society, reforms in the constitution 
ofthe Government are a biological and political 
neces-ity. To say that such questions are not open 
to public discussion, supposing that the law is not 
violated by the manner and the methods adopted in 
such dis ussion, would be opposed to all sound 
maxims of constitutional law. [p. 585, col. 1.] 


Per Ayling, J. There is nothing in the Press Act 
which throws the onus on the applicant of proving 
_ that the words which are made the ground of 
forfeiture, do not fall within the scope of section 4. 
Whether the words are likely or may have a ten- 
doncy to produce certain results must be determined 
primarily by inference from their own nature. The 
words, themselves, form the main evidence in the 
case. [p. 589, col. 2.] 


the intention of the writer quite immaterial. The 
Court has to confine its attention to the natural 


effect of the words without reference to what the, 


writer meant or. wished to be understood. To 
this, there is an important exception in ex- 
planation II of the section Here the element of 
intention is present. ‘The words ‘attempt to incite’ 
presuppose a sentient being and one animated by 
a particular intention. Therefore, in the case of 
comments on the measures of Government, an in- 
tention-to excite hatred, contempt or disaffection is 
necessary to bring them within the scope of clause 
(c) of section 4 (1). The intention is, of course, 
deducible from the words of the articles themselves, 
Cp. 590, cols. 1 & 2.] 


The words ‘Government established by law in 
British India’ should be interpreted in the light of 
section 8 of the General Clauses Act (X of 1897), 
which governs the Press Act as regards definition 
of terms. So interpreted, it includes the Govern- 
ment of India and all !ocal Governments The 
addition of the words ‘established by law in British 
India’ seems to bo intended to emphasize the fact 
that it is the Government existing at the time that 
is sought to be protected from attacks. [p. 590, col. 
2; p. 591, col. 1] 

The word ‘disaffection’ in section 4 means, in addi- 
tion to hatred and contempt, enmity, dislike, 
hostility and every form of ill-will towards the 
Government. Jt should not be restricted to courses 
of action that lead to rebellion or forcible resistance. 
[p. 591, cols. 1 & 2.] : 

Queen-Empress v. Bal Gangadhar Tilak, 22 B, 112 
at p. 125; 11 Ind. Dec. (N. s.) 656, approved. 

It is open to any one to draw attention to the non- 
Indian elements in the Government of India, and to 
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argue that these impair the efficiency of that 
Government, and that it would beto the public 
advantage, if they were replaced by Indian elements. 
That is legitimate criticism. But it is nob legitimate 
to go further ard to use the existence of the non- 
Indian elements of Gove:nment as a means of excit- 
ing hatred, contempt and disaffection against 
Government—as Sirachey, J., puts it, to hold up the 
Government to hatred and contempt by dwelling 
adversely on its foreign character ‘and origin. It 


„all depends on the manner in which and the object 


with which the circumstance is used in argument. 


. [p. 592, cols. 1 & 2.] 


It is not irrelevant to adduce in evidence articles in 
a newspaper which are not the subjecs of forfeiture 
in aid of the proof’of the nature or tendency of 
the alleged offending articles, but it is most unsafe 
to judge of the intention of the writer in publishing 
the latter by reference to other articles previously 
published at long intervals of time, and mostly in 
other connections, [p. 592, col. 2] 
° Per Seshagiri Aiyar, J. A declaration under section 
22 of the Press Act is notice to all persons that 
the Government have declared the forfeiture, but 
not that the forfeiture has been legally made. 


[p. 598, col. 2.] 


Obiter.- Section 4 of the Press Act is nob nulisa 
vires of the powers of the Imperial Legislature, as 
the subject is not deprived of the right of showing 
that the forfeiture has not been incurred. Instead 
of taking the decision of the Court first and then 
declaring the forfeiture, the process hus been re- 
versed: such a procedure cannot be said to affect 
the allegiance of the subject. [p. €00, cols } & 2.} 

It cannot be said that the intention of the writer is 
of no consequence in applying the provisions of the 
Press Act, While the operative portion deals purely 
with the language employed, divorced from con- 
siderations of motive or intention, explanation II 
furnishes a ground of exemption, if it can be shown 
that there was no intention to excite or to attempt to 
excite hatred, contempt or disaffection. It is true 


-that in the vast majority of cases the intention must 


be gathered from the language employed, but it is 
possible to show that what prima facie appears 
objectionable should not be given the meaning 
attributable to the words employed. [p 60], col. 1.] 
As the angle of vision has changed since previous 
pronouncements on the sections 124A and 15%, Indian 
Penal Code, and political autonomy under certain con- 
ditions is declared legitimate, suggestions to the effect 
that an indigenous agency would be more suitable in 
certain departments of the administration and 
should be more largely employed, sheuld not be 
regarded as exciting hatred or disaffection. Criti- 
cism’ attributing indifference to the welfare of the 
people would not always amount to sedition. Ifthe 
criticism is couched-in language which imports 
corrupt or malicious motives, the writer cannot 
escape. But if it aims to draw attention to a 
weak point in the administration in the hope that 
the criticism may lead to the redress of grievances 
or the removal of a disability, the writing cannot 
be condemned. [p. 601, col. 2; p 602, cols. 1 & z.] 
Any discussion about ‘Home Rule’ for India is 
not per se objectionable. Two essentials should be 
kept in mind in asking for changes in the machinery 
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of Government. The allegiance to the throne and 
verson of the Sovereign should be held as inviolate, 
and there should be no suggestion that the connec- 
tion which makes India an integral part of the 
British Empire should be severed. Within these 
limits, ib is permissible to ask that the details of the 
administrative machinery should be readjusted to 
meet the exigencies of the times. [p. 602, col. 2.] 


Emperor v. Baskar Balvant Bhopatkar, 4 Cr. L. J. 1; 
30 RB. 421; 5 Bom. L. R. 421 at p. 43, referred to. 
7 The expression ‘Government established by law 
in British India’ means British rule and its repre- 
sentatives as such, the existing political system as 
distinguished from any particular set of adminis- 
trators. [p. 603, col. 2.] 


Clause (e) of section 4 is aimed at language 
which would render friendly co-operation between 
the different races living in India impossible. The 

- language must be such as to lead to the breaking 
of the peace. [p, 603, col. 2.] 


Articles evidencing the general policy of a Papor 
can be received in ‘evidence and the right of adduc- 
ing such evidence can be exercised by the Crown 
und the applicant, but there must be some connec- 
tion hetween the subject-matter of the articles 
tendered and of the articles which are objected to. 
[p. 603, col. 2.] 

[The Judges delivered varying opinions as to the 
nature of the various articles and how far they 
offended against section 4 of the Press Act.) 


In the matter of the Indian Press Act, 1 
of 1910, and in the matter of the Printing 
Press known as the “New India Printing 
Works” and in the matter of section 4 (1) 
of the said Act. 


FACTS are clear from the petition of 
the applicant and the judgment. 


‘The petition under section 17 of the 
“Press Act of 1210 ran as follows:— 


l. Mrs. Annie Besant, the petitioner 
above named, is the keeper and printer 
of the “New India Printing Works” and 
the Editor of the newspaper “New India” 
carrying on business at Nos. 18 and 14, 
Moore Street, George Town, Madras. 

2, The petitioner is the absolnte owner 
of the printing press known as the “New 
India Printing Works” and is the Editor 
of the newspaper known as “New India” 
which is ‘being printed at the said press. 

3. The said press and the paper called 
“The ‘Madras Standard” and its. good-will 
were purchased by the petitioner on the 
18th July 1914, -and the said newspaper 
awas -continued to be published by the 
petitioner from the date of purchase. The 
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petitioner registered herself as Proprietor 
at the Egmore Police Court on the ` l4th 
July 1914. The name of the “Madras 
Standard” was changed to the name of “New 
India” on the lst August 1914, and under 
that name the petitioner has been continu- 
said newspaper since 
that date. i 

4. The sale-deed obtained in ber favour 
from the proprietor of the “Madras Standard” 
and the notice of forfeiture under section 4 
(1) of the Act are herewith annexed and 
marked as Exhibits A and Bl and B2 series 
to this petition. 

5. On the 28th May 1916, the Chief 
Presidency Magistrate of the City of Madras 
served on the petitioner an order, dated 22nd 
May 1916, requiring her to deposit a security 
of Rs. 2,000, acting under section 3 (1) of the 
said Act I of 19:0. 

6. In pursuance of the said order and 
under protest the petitioner deposited the 
said sum and continued the publication of 
the said newspaper known as “New India”. 

7. Thereupon, again on the 28th of 
August 1916, the Governor-in-Council, acting 
under section 4 (1) of the said Act, I of 
1910, served on the petitionér an order, dated 
25th August 1916, declaring the security 
so deposited as aforesaid in respect of the 
“New India Printing Works ” and all copies 
of “New India”, wherever found, to 
be forfeited to His Majesty the King- 
Emperor. 


8. The petitioner charges that undr 
section 8 (1)of tbe said Act I of 1910, the 
Magistrate, baving dispensed with the de- 
posit of any security when the declaration 
was made in the first instance, had exhausted 
his powers under section 8 (1), that the 
proviso to section 3 can only apply to 
orders passed under the lst paragraph, that 
he cannot cancel or vary the order, snd 
that the said order, dated 22nd May 1916, 
was illegaland unauthorised, as the Magis- 
trate had no jurisdiction to impose the said 
security on the press wherein the paper 
was being printed, the same being an old 
press which had been in existence as such 
prior to 1910 and as no notice was served on 
the petitioner to show cause why a security 
should not be demanded nor has the Magis- 
trate brought his judicial mind to bear on 
thequestions involyed in this matter, 
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9. The petitioner states that no issue of 
the newspaper known as “ New India” 
contains any words, signs or visible repre- 
sentations of tlie nature described in section 
4 (1) or section 3 (2) of the Indian Press Act 
and submits that the order of the Governor- 
in-Council passed on the 25th August 1916 
is illegal inasmach as the said order purports 
io forfeit not only a particular artisle or arbi- 
cles complained of but also all issues of “New 
India”, past and future, and inasmuch as no 
notice was served on the petitioner prior to 
the said order calling upon her to show cause 
why the security should not be forfeited. The 
petitioner praysthat the extracts filed here- 
with and marked as Exhibits BL and B2 
series may be read as part and parcel of this 
petition, 

10, The petitioner further submits that 
no grounds exist either for the imposing of 
the security by the Chief Presidency Magis- 
trate of the City of Madras or for the 
forfeiture thereof by the Governor-in-Council. 

11. The petitioner prays that under the 
circumstances and for the reasons stated 
above and for the reasons stated in the 
affidavit filed herewith, (a) the orders of 
the Chief Presidency Magistrate and the 
Governor-in-Council, dated 22nd May 
1916, and 25th August 1916, may be revised; 

(b) that the said orders may be set aside ; 

(c) and that such further or other 
relief as to this Honourable. Court may 
seem meet may be granted to the petitioner. 

The notice to Mrs. Annie Besant, Keeper 
of the “New India Printing Works,” Nos. 12 
and 14, Second Line Beach, Madras, by the 
Chief Presidency Magistrate was in the 
following terms:— 

“Take notice that under section 3 (1) of 
Act I of 19!0, I herehy cancel my crder, 
dated 2nd December 1914, dispensing with 
i security in respect of the “ New India Print- 
ing Works,” at Nos. 13 and 14, Second Line 
Beach, Madras, and require you under section 
3 (1) of Act I of 1910 to deposit security for 
Rs. 2,000 before me within 14days from the 
date of this notice. 

Dated this 22nd day of May 1916”. 

The notice served on 28th August 1916 
under section 4 (1) of the Indian Press 
Act, I of 1910, was as follows: 

“Whereas on the 5th June 1916 in com- 
pliance with an order made by the Chief 
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Presidency Magistrate, Madras, under the 
proviso to section 3 (1) of the Indian Press 
Act, 1910, security to the amount of two 
thousand rupees was deposited by Mrs. 
Annie Besantin respect of the Press known 
as “The New India Printing Works, Madras”; 

Whereas it appears to the Governor-in- 
Council thatthe said Press is used for the 
purpose of printing a newspaper entitled 
“New India”; and 

Whereas the Governor-in-Council is of 
opinion that the passages published in the 
said newspaper and reproduced below are of 
the nature described in section 4 (1) of the 
Indian Press Act, 1910. 

Now, therefore, in the exercise of the 
powers conferred by section 4 (1) of the 
Indian Press Act, 1910, the Governor-in- 
Council declares the security deposited in 
respect of “The New India Printing Works, 
Madras”; and all copies of “ New India” 
wherever found to be forfeited to His 
Majesty. 

(By ORDER OF THE Governor-In-CounciL) 

(Sd.) LIONEL DAVIDSON, 
Ag. Chief Secretary.” 





Inpex To ARTICLES FROM “New INDIA” 
REPRODUCED BELOW. 
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5| The Price of Liberty (Home 
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ANNIE BESANT Y. GOVERNMENT OF MADRAS. 
EXTRACTS 
No. 1: BUREAUCRACY IN BXCKLSsIS 
PROTEST FROM Press AND PUBIC. 
Anglo-India v. “New Indra.” 


Mr. M. Krishnamacharya, B. A., L. T., of 
Ottapalam, writes : 

Out of evil cumeth good. Out of the 
absolutism of Stuart monarchs constitu- 
tional Goverament was won for England. 
Out of the persecutions of Auraungzebe, 
Maharatta power attained ifs ascendancy. 
Out of the high-handed tyranny and overbear- 
ing imperialism of Lord Curzon sprang the 
Nationl movement which is destined to play 
an irresistible part in Indian polities. And 
now, out of the blind hostility evinced by 
the Madras Government against “New India,” 
our ultramoderate begging politicians are 
bound to learn'the unwisdom of relying too 
much upon the sympathy of the Bureaucracy 
towards any of our truly higher aspirations. 

For in the eyes of our high- minded rulers, 
especially with their new changed ‘ ‘angle of 
vision” what are the sins of which “New 
India” is guilty? None, specifically; its 
Editor could not be brought by the most wary 
and zealous scrutiny of Government under 
any of the sections of the ordinary Criminal 


Law. But we can well guess how the 
Journal has offended the Bureaucrasy. The 
“Madras Mail” and others of its ilk, the 


professional calumniators of the most legiti- 
mate Indian aspirations and as such the real 
promulgators of sedition and unrest in India, 
against whom, however, there is no law in the 
statute-book— the “Madras Mail,” among 
cther bureaucratic barometers, has been of 
late giving unerring indications of how the 
strong plain-speaking of “New India? has 
grown intolerable for the over-delicate, self- 
adulant, Aattery-loving ears of Anglo-india, 


The real issue may indeed be expressed 
in one small phrase: Anglo-India versus 
“ New India”. The talk of Home Rule the 
un-English “ Englishman” can manage to 
sneer at; but when “New India” mercilessly 
exposes any and every vagary of the “English- 
man” in this land that it can come across, 
the Anglo-Indian blood boils with all the 
uncontrollable rage.of the most selfish vested 
interest. Thus, by speaking ont the plain 
truth that a Bureaucracy, however benevelent, 
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that an alien Government, however theoreti- 
cally well intentioned, can never in practice, , 
so long as its officers are human beings, see 
eye to eye with the natives of the land; by 
exposing mercilessly, from day to day, the 
high-handedness of the Executive, by point- 
ing out to the people of India that the only 
true remedy for all these manifold Hls 
consists in claiming boldly, and in qualifying 
for, Home Rule by appealing to the sense of 
justice and love of liberty deep-rooted in the 
heart of the British people at home and 
calling upon them to undo the wrongs done by 
their countrymen in India ; ;—thus, and in a 
hundred like ways, “New India,” though 
only an infant of two years’ old, has made 
itself the inveterate enemy of gigantic Anglo- 

India. The first stage of despising, or 
affecting to despise, the infant’s strength 
is gone. The contest has begun in grim 
earnest for the ten-thousandth time of 
“Hirnya” against “Prahlada.? Now, once 
more, for the ten:thovsandth time in ‘the 
history of the world’s evolution, the attempt, 

bound to be futile, is made by Might to 
overawe and put down Right. 

The question isnot whether Mrs, Besant, 
for any fault shown, should not be bound 
to give a few hundreds of rupees as security; 
but whether the ideals for which “New 
India” stands, and the methods which if 
adopts to popularise those ideals, though 
perfectly lawful and constitutional, are to 
be altered at the bidding of the Bureaucracy: 
The point at stake is this: though the 
utmost licence is enjoyed by the Anglo-Indian 
Press all over the country, is all .“liberty” 
to be denied to the Indian Press and is it to 
be restrained in its endeavours to bring 
about, by ways and means unforbidden by 
the ordinary law, the political regeneration 
of this ancient Land, so that it may become 
a true source of strength: to the British 
Empire ? 

As yet we see only the faint beginnings 
of a mighty struggle between two opposite 
sets of forces. The struggle has commenced 
by Anglo-India putting forth its menacing 
arm. It can end only | in one way, in the 
complete triimph of “New India”. Mrs. 
Besant is prepared to face the thunderbolts 
with calm trust in the justice of the cause, 
What shall we do? Qaarrel over asking for 
four-fifths ora whole of an Elected Legis. 
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lature? Talk, wrangle, divide ourselves 
over petty planks? May the Gods forbid. 
Our duty is plain, it behoves us one and all 
fo secure for our children’s children the full 
rights of glorious British citizenship, to band 
ourselves into one indivisible array against 
all who dare deny such full rights. For 
God, Crown and Country—that is the battle 
ory of “New India”, who will not respond? — 
“New India”, 7-6-1916. 


No. 2: BUREAUCRACY IN EXCELSIS. 


Protests FROM Press AND PUBLIC. 
INJUSTIGE pone to Mrs. Besant. 


The unexpected and inexplicable imposi- 
tion of a maximum security on the “New 
India” Printing Works has provoked univer- 
sal indignation and protest. “New India” 
has been condemning anarchism. See for 
example what you said in Palghat. Are we 
to understand that the Government desire 
the existence of anarchism in India ? 

“Néw India” has been emphasising the 
importance of the connection of India with 
England. Does the imposition of security 
mean that the bureaucracy is opposed to 
this? Again the popular daily has been 
enthusiastically struggling for Home Rule. 
Lord Hardinge has told us that it is a 
legitimate aspiration. The Congress says 
it is its goal. Is the benign Government 
against this optimistic and legitimate struggle? 

They think rightly that Home Rule 
means the passing away of bureaucracy 
as bureaucracy. It does not mean that 
we want to drive the English out of India. 
It is the method we object to, not the 


. person.” This speaks of what metal the 
lady is made of. . 
In this special connection the drastic 


legislation was very drastically applied; 
the maximum security was demanded. No 
warning or sign of warning was given 
before this time; the amount is to be paid 
within a fortnight; to aggravate all this, 
no specific reason is assigned for such an 
unprecedented and inhuman action. Is the 
` Government irrational P No. lt is obstinate. 
Perhaps both. 

What private cause has made the Govern- 
ment stoop to such a barbarous atrocity 
we know not. But this we know fall well: 
the much-hated and ever-mischieyous bureau- 
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cracy discountenances outspoken criticisms 
and no good Government should bə afraid 
of criticism. We also know that the 
Government have a spite against the editor 
of “New India”, for she is the head of an 


institution which works against the mis- 
sionaries and the missionaries are the 
parasites of the Government. To say the 


exact truth, the security is demanded not 
from the “New India” Printing Works but 
from Mrs. Besant. Paradoxical as it may 
seem, this involves the whole matter. She 
supports everything Indian, says that Home 
Rule is her last job and means to carry it 
througb, and musters all the leaders and 
wins their approbation; her Press pours out 
daily innumerable articles and pamphlets 
that fashion India to a new healthy national 
regeneration; she says: “I have not the 
fortune of being an Indian” and writes the 


true history of India. All this the 
Government do not like. Such a serpent 
should be crushed in the shell; such a 


plant shonld be nipped in the bud. 

The Press Act is alike an insult to India 
and a disgrace to England, It is inconsist- 
ent with Nature and reason. To say it 
in A. B, Mazumdar’s words, it has trans- 
formed the editor to “a humble sappliant 
before the District Officer”, It should be 
expunged from the Statute Book. It is not 
a law but an oppression. 

News of Prussian aggression and German 
atrocity are communicated to India to be- 
wilder the Indian imagination. They are 
committed under pressure, during the War, 
under passion. They are common. But 
what does this mean? This perpetration 
of atrocity in civic life, in peaceful times, 
in a peaceful Province? This thunder 
during this sunny day sets the world 
a- wondering. 

Let the bureaucracy do whatever it can 
and whatever it pleases. Home Rule pro- 
paganda is begun, and there is -no going 
back in political evolution. It will be 
carried through. The Government may 
kill “New India” but cannot kill the New 
India. The Government may even kill 
Mrs. Besant, but cannot kill Besantism 
in Indian polities. 

As Mr. Balasubramanya Aiyar suggested, 
let a fund called “New India Defence 
Fund” be started and many pursey are 
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ready to shower money for Mrs. Annie 
Besant and “New India”: E., R. Soobra- 
money Atyar, Secretary, Y. M. H. A, 


Nagercotl—" New India”, 8-6-1916. 


No. 8: (ON THE LINE) LATEST SIN 
OF ARMS AOT. 


A dacoity of a very serious nature was 
committed on the night of the 9th instant, 
inthe house of arich merchant of Viddi- 
gudam, in Bhadrachalam Talug. In al, 
besides havoc of an unknown nature, some 
2,562 sovereigns, property valued at 
Rs. 12,000 and Rs. 2,000 in cash were stolen. 
The victim bitterly complains of the help- 
lessness of the villagers to offer any resist- 
ance, “as they, one and all, in the village 
are unprovided with arms’. Evidently 
ihe villagers were ina mood «to resist, but 
were helpless, while enemies of Society 
felt so safe that they could enter a town 
“swinging swords and playing kolatfam”. 
Cannot ke, too, who hoards up thousands 
of sovereigns—to offer them, alas, as Nazaras 
to dacoits— be credited with implicit loyalty 
‘and Le exempted from the Arms Act? 
Are rot his vested interests enough guarantee 
for his good behaviour? Or are his 
wealth and influence objects of distrust?P— 
“New India”, 14-6-1916, 

No. 4 (a): “RESERVED FOR EURC- 

PEANS,” 

Mr. V. G. Javadekar, Pleader, Dhulia, 
writes to the Kesari giving information of a 
very interesting case, Mathradas Ramchand 
y. Secretary of State (1). Mathuradas 
was sitting ina compartment reserved for 
Europeans, when he was threatented by 
railway servants and obliged to go and sit 
in another compartment. This action of 
the Railway servants was held by the Court 
in this case to be illegal, as it cannot be 
done under any provisions of the Railways 
Act; besides it was observed that it is beyond 
the jurisdiction of a Railway servant to 
forcibly draw out passengers from tke 
carriages. The Court said that the com- 
plainant may, if he so desires, file a 
separate complaint against the Railway 
servant wko pulled him ont. This will 
be news indeed for many of our readers, 
At times when there isa great rush, penple 


(1) 13 Ind, Cas, 287; 5 S. L. R. 140, 


ay 
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may take advantage of this information. 
-~ New India”, 22-6-1916. 
No. 4 (b': “RESERVED FOR 
EUROPEANS.” 

We again invite the prominent attention 
of our readers to the following statement 
which appears in the Bumbay Chronicle: 

At page 140, Vol. V of the Sindh 
Law Report, a case of Mathuradas Ram- 
chandra v. Secretary cf State for India (1)- 
has been reported wherein it has been 
held that a board, specifying “Reserved 
for Europeans and Enurasians,” put upon a 
third-class compartment of a Railway carriage 
is illegal, as there is no provision in law made 
for such undue preference; and the learned 
Judge further held that an action would lie 
against the person who had dragged the 
Indian gentleman ont of the said reserved 
compartment and not against the Railway 
Company. Many Indian gentlemen are 
until now under the impression that such 
a reservation is justified under existing 
laws, but after all it has been found to be 
nothing short ofa myth, and any one can 
take advantage of the Court’s decision and 
put itin practice whenever there is occasion 
of inconvenience or discomfort in travel- 
ling. 

Such an illegal notice is attached to 
several trains connected with Madras, and 
we trust its illegality will be remembered 
by the Indian passengers. — “New India”, 
5-7-1916, i 
No, 4 (c): (ON THE LINE’ “RESERVED 

FOR EUROPEANS.” 

There has been much jubilation over the 
judgment in a case brought against the Sec- 
retary of State for India, in which it was 
laid down that a Railway Company had no 
right to allocate separate accommodation in 
railway trains to Europeans and Enrasians. 
Weremarked on it, and drew attention to 
the fact that such notices were attached to 
carriages on some railways in this Presidency, 
and that Indian passengers should remember 
that they were illegal. The extract from the 
Bombay Chaonicle report and our comment 
were gleefully reprinted and circulated by 
thousands by some energetic youths! —‘‘New 
India”, 8-7-1916, _ 

No. 4 (d): “RESERVED FOR 
EUROPEANS.” 
The following facts are of interest to the 


“in Mathuradas 
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readers of your valuable journal, in connection 
with the resent judgment on the reserving 
of Railway carriages for Europeans, found 
Ramchandra v. Secretary 
of State for India (1), 


Knowing that such reservi g was illegal, 
I got, yesterday evening, in the 5-45 P. M. 


| train or the ‘first Local’, as it is otherwise 


called, into a compartment with a printed 
notice, ‘Reserved for Europeans and Eurasians, 
on it. Some Indian gentlemen weve already 
in it keenly discussing the legality of such 
a notice with an Anuglo-Indian who disputed 
théir right to enter the compartment. Soon 
after the Chief Station Master of the Madras 
Central Station appeared and asked us to get 
out of that compartment. We refased and 
showed him a leaflet containing an extract 
of the judgment of the Sindh Law Court. 
But this was beyond everything that august 
personage could bear. He got wild, exclaim- 
ed that the leaflet had nothing to do with 
him, and threatened us with prosecution, 
because he said we got into that compartment 
wilfully when there were other compart- 
ments vacant, and thus disturbed the peace 
of the public. We then thought it prudent 
to get down,. as if was past time for the 
departure of the train; and gct down under 
protest. 


= True, there were other compartments 
vacant; but the question is, is the company 
justified in reserving compartments exclusive- 
ly for one class of people? Itis nst uncom- 
mon to find in the M. &.S.M. R. trains, 
local trains to Arkonam not excepted, carriages 
with printed “Reserved” notices ranning 


empty throughout, while the compartments ° 


near by are packed full. If the Railway 
Company is not responsible for it, as the 
Sindh Liw Court finds, how does the name 
of the company find a placa in the “Reserved” 
notices and why should the Company’s ser- 
vants take such an active part in reserving 
compartments for Europeans? Evidently the 
Railway Companies have taken advantage of 
the people’s ignorance of the details of the 
Railway Regulations Act—which, asthe Sindh 
judgment points out, does not provide for 
such reservation -anl have allowed this 
unlawful custom to pass unnoticel. It is time 
for the Indian public to wake uo and enter 
an emphatic protest against the illegil prac- 
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tice, now that its illegality is exposed. I 
appeal spectally to the travelling public to 
take immediate and united action and see 
that such a notice is not put on the carriages 
at all.— Srinivasan, Madras. 


[But why did you get out? It is this 
submission to illegality that causes half the 
troubles from which Indians suffer,-~Ed.}]— 
“New India”, 20-7-1915. 


No.4 ‘e): COMPARTMENTS “RESERVED.” 


This morning “Officers train” was fully 
packed to the roof. Therefore we, about 14, 
got intoa compartment in the last carriage 
at Chetput. There was no board on that 
compartment to say thatit was reserved for 
Europeans and Anglo-Indians. We, thérefore, 


got into that compartment. At HEgmore 
the Assistant Station Master came, and 
asked us to vacate the compartment, 


saying thatit was reserved. As there was” 
no board to that effect and as there was no 
room elsewhere, we remained there and did 
not get out. After a few minntes he brought 
in a Sergeant, and the names of some of 
those who were in that compartment were 
taken down. The Station Master then came 
to the spot, and his presence too was of no 
avail. It is not known how long this will 
continue and how long this racial difference 
willexist. The train was unnecessarily delayed 
for about 10 minutes.—A Sufferer, 


Certain non-Anglo-Indian passengers who 
were occupying a compartment in the last 
carriage of the 2nd Officers’ train that arrived 
‘at the Egmore Railway Station at 9.30 a. x. 
were asked by the A.S.M. to get down to 
give room for the Anglo-Indian passengers 
for whom, he said, if was reserved. The 
passengers did not comply with his request. 
The A. S.M. returned and then came with the 
S. M. and a Railway Sergeant who took down 
the names and addresses of the non-Anglo- 
Indian passengers. The S. M. said the com. 
partments were reserved for the Anglo- 
Indians, while the passengers said they got 
into a compartment where there ,was room 
available for them to get in. (Please note 
that 4 compartments are said to be reserved 
for about 10 or 15 passengers.) By this 
there was a delay of 15 minutes.—C. Nara- 
simhachart, Season Ticket Holder, Pallavaram, 
—“New India”, 24-7-1916, 
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No.4(/): “RESERVED FOR EUROPEANS.” 
A SCENE NEAR Poona. 


In Tuesday’s Dyan Prakasha Mr. M.G. 
Kottibhaskar gives a very interesting account 
of afresh act of unlawful repression by the 
railway petty officials. At Hadapsar he got 
into the train as usual. But this time, instead 
of taking his seat in the 2nd class by which 
he usually travelled, he went in the “Hnro- 
pean third” with three of his friends. The 
guard on duty wanted him to get out of it 
with his “native” friends as, he said, that 
compartment was not meant for them. Mr. 
Kottibhaskar at first courteously told him that 
they would all get down, if he could make 
room for them in any other compartment 
But the guard instead of responding to this, 
his courteous request, with great obstinacy 
ordered him to clear out of the compartment. 
This Mr. Kottibhaskar flatly refused to do, 
"saying he might lodge a complaint against 
him if he liked. The guard then tried with 
the aid of the Indian Station Master to per- 
suade the gentleman to vacate the said com- 
partment, but finding that it was hopeless, he 
took down the address’ of Mr. Kottibhaskar 
and went away. 


Upon this, Mr. Kottibhaskar decided to 
take his seat in that compartment for the 
next three or four days. The succeeding 
guard, too, played the same game as his 
predecessor, and, finding Mr. Kottibhaskar 
was too much for him, sent for the Assist- 
ant Station Master, who in his official 
capacity arrogantly commanded him to 
get down; on his refusal 
time, he asked the Railway Fouzdar to 
force him out of the compartment. The 
Fouzdar, after asking Mr. Kottibhaskar, 
a few questions, told the Station Master 
that the step he proposed was illegal and 
consequently could not be taken. 


On this, the Station Master tried to 
threaten even the Fouzdar (Sub-Inspector 


of Police) with the detention of the 
„train. The Fouzdar simply replied that 
he could snot help it, but said that the 


proper way would be to complain. ‘The 
frowning railway official took the address 
of Mr. Kottibhaskar, which he once more 
submitted with pleasure: and the official 
departed with all his staff of ticket col- 
Iectors, In spite of his threats, the train 


l INDIAN OASES, 


for the second - 


[1917 


started and.vanished out of the Station. - 
“New India,” 28-7-16. 


No, 4 (g): THE WAY WITH THE 
APOLOGISTS., 


comments of the Anglo-Indian 
on the incident that took place 
at the Fort Station of the S. I. R. on 
Thursday are specially noteworthy. They 
are anxious to apportion the blame to all 
agencies except the real offender, and in 
their opinion, the guilty people are not 
those who committed and persist in com- 
mitting an illegal action, but those who 
pointed out the illegality, or who are not 
willing to tolerate the illegality, when cir- 
cumstance forces that course of action upen 
them. The sermon is ridiculous, if the 
motive in preaching it were not reprehensible 
and dangerous. There is certainly nothing 
strange in these journals advocating 
an unjust sause, or abusing those who 
stand for justice, and we are willing to 
admit that in the present instance the 
incentive for that policy is far greater 
than usual. The patronage afforded to 
Anglo-India by the Railway Companies is 
so great that we rarely find any criticiam 
of the latter in their journals, and to 
make matters worse for the cause of 
justice, it is Indians that in the presert- 
instance are anxious to fight against the 
illegal action. ` 

Still one does not find words strong 
enough to characterise the action of these 
journals that abuse the Indians, young 
or old, that seek to put down the illegal 
policy of the Railways. The notice “Re- 
served for Europeans and Kurasians’’ is 
not only illegal and insulting, but is even 


The 
journals 


more intolerable. When the trains are 
crowded to the utmost, and even the 
second-class compartments are full to the 


brim, the Indian passengers find one or 
two carriages more or less empty, and 
they are told that they should remain so 
empty for the benefit—prospective or 
otherwise—of a chance batch of favoured 
passengers, And to add to the humilia- 
tion such reservation is known now to be 
illegal. And yet those apologists come 
forward to abuse the Indian passengers tor 
trying to enter these compartments. Can 
a more demented critical faculty he thought 
of? It should also ba remembered that 
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the Indians did not enter these carriages 
until the law proclaimed that their exclusion 
was illegal. Indians are always wrong 
whether théy disregard the law, or enforce 
it. : s : 

We are not 
question: as to who were the main per- 
petrators in the Thursday’s affray. The 
matter will go up to Courts of`law and 
we feel sure the real culprits will be 
brought to book. What we are now con- 
cerned with is the misrepresentations of 
these apologists of the Railway Companies. 
These critics have not a—word to’ say on 
their illegal action—a deed the culpability 
of ‘which is increased by the knowledge 
that its continuance has been creating a 
hitch between the two races. Instead- of 
advisiog the Railway Company to remove 
the illegal source of évil, these apologists 
cry themselves hoarse over the actions of 
those who either point ont the illegality 
of the mischievous policy, or who, in one 
constitutional way or ‘other, try to end 
it. Has- it become so heinous, in the 
opinion of these wise critics, that people 
should occasionally range themselves on 
the side of law and justice? Or do they 
foam with fury because the demand for 
justice concerns the Railway Company 
which they are anxious to shield? —“New 
India,” 29.7.16. 


No.5: HOME RULE SECTION: 
Tae Price or LIBERITY, 


(From the Herald, London) 


The price of liberty- is death. If 
liberty is to survive at all it means that 
its lovers must be prepared to give their 
bodies to the common hangman if the oc- 
casion arise. Authority dislikes liberty 
since it challenges the very fundamentals 
upon which authority bases its claim to 
govern. The moment they are called into 
question they are: found to be fictions. 
Authority never appeals to bumanity for 
a justification. It appeals to something 
artifical—a God which it creates for its 
own purpose, a Church or a Creed, a 
State all of which are simply phantoms 
raised up to scare poor human beings. 
Liberty, on the contrary, bases its claim 
upon humanity, and ean, therefore, laugh 
Ab the shams of authority. But guthority 
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has the power, and the price individuals 
have to pay for maintaining liberty is 
death. 

Yet liberty never dies, its torch. is 
borne on through the centuries by willing 
hands, and it is authority which has to 
give way. I have on my bookshelves two 
bulky volumes by Mr. J. M. Robertson, 


M. Pi, called a Short History of Free 
Thought. Now, of course, many of the 
statements of Mr. Robertson are ew parte, 
but the volumes are valuable in so far 


record of the struggle 
ard women during the 


as they are a 
made by men 


centuries for liberty to think as they 
thought fit abont such problems as God, 
the Soul, and the Universe. Stupid 


people in the name of authority tried to 
prevent them, with the result that freedom 
of thought grew and grew until the specula- 
tions of men went far beyond the small 
point which first aroused the ire of autho- 
rity. For men and women were found who 
were willing to pay the price—death. It 
must not be forgotten that these people did 
not think the same things. Catholics, 
Protestants, Agnostics, and Atheists all paid 
the same penalty. They were martyrs to 
liberty. To-day it is grudgingly admitted, 
that on questions-of what is called religion 
we have liberty of thought and expression, 
Authority now and again makes an 
attempt at repression, but it stays its hand 
when it finds that liberty of thought has 
many defenders. Freedom has triumphed 
in this field, and men may think as they 
please about God and the Universe. 

-~ Weare at a stage in the history of the 
world when again we shall be faced- with 
the proposition that the price of liberty is 
death. Authority, having found that to 
base its claims upon an alleged divine 
sanction no longer finds acceptance, has 
put on a new dress. It does not appeal to 
God, it appeals to the State. Every one 
is called upon to give allegiance to this 
mysterious thing and to subordinate all to 
its demands. There are, however, some 
people who are prepared to be as heretical 
towards the claims of the State as others 
were toward the claims of Churches. Author- 
ity plays its old game and endeavoura to 
stop expression. Hence Defence of the Realm 
Acts. From the point of view of authority 
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this suppression of thought is a good thing, 
otherwise it will find that the foundation on 
which it rests will be undermined. 

Now, what isthe State? On what basis 
does it rest? Itdoes not claim divine sane- 
tion, since no one would admit the claim. It 
does not rest on the will of the people, since 
in order to obtain obedience to its desires it 
has to coerce. No coercion is necessary when 
a group is also a unity. it acts by reason of 
tho will of its members. The claim of the 
State, therefore, rests in force. But this pre- 
supposes at least two things—the thing that 
forces and the thing forced. Therefore the 
State represents the thing that forces, 7. e., a 
group of persons who are able to coerce the 
rest. Now if a group uses force it 
follows that it uses force for its -own 
advantage. There would be noneed of force 
if the thing wished for was for the advantage 
ofall. From this then, as the State repre- 
sents buta group it has no claim but that 
which it obtains by coercion of the allegiance 
of the people. But the price of liberty is death. 

The State ~ t.e, the group controlling it, 
have decreed that all men shall serve in the 
army. No real cr valid reason has been 
advanced for this decree. It is a mere 
exercise of authority designed to destroy 
liberty. Therefore the lovers of liberty have 
to come forward in defence, for they recognise 
that the first principle of liberty is freedom 
of conscience. For if the individual man 
has nothing to which he can appeal as against 
authority then he isa slave. He ceases to be 
a reasoning being, aud becomes but one of a 
herd. A man may voluntarily, by exercising 
his reason, submit himself to an authority 
whose claim he considers to be well-founded. 
But if he does so he is acting according to his 
conscience. lf, however, his conscience will 
not permit him to accept the dictates of 
authority, he is entitled to refuse to obey. 
Therefore the conscientious objector is acting 
according to reason. 

This point would be very much clearer to 
the average man if there was not so much 
confusion between the State and the Nation, 
The two things are not synonymous or 
interchangeable. They often are antagonistic. 
A person may. be most anxious to preserve and 
to help the Nation to which he belongs, 
whilstat the same time be equally desirous 
of oyerthrowing the State, A Republican, 
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for example, living under Monarchical rule, 
or a Socialist in a Capitalist State. From 
which it follows that a Pacifist, who considers 
that War is a Nation-destroying and not a 
Nation-preserving and Nation-building action, 
is, whilst in every essence patriotic, justified 
in refusing to assist in helping the War party. 
He considers that the Nation is in danger by 
reason of War, and because the War is, or is ` 
not, carried on with vigour. But the State 
rides roughshod over the Nation, and the 
group which contrals the State has decreed 
War as essential to the State. "Therefore the 
conscientious objector is anathema. He isa 
heretic, a perverter of men’s minds, 8 coward, 
a shirker, and so on through a whole gamut 
of epithets, polite and otherwise. In reality 
he isa fighter for liberty, a martyr of sociology, 
even as the heroes of Mr. J. M. Robertson’s 
book were of theology. 

To maintain the sacred fire of liberty he 
must be prepared to face every contumely, 
even death itself. Sir Thomas More was a 
Catholic, Bishop Latimer was a Protestant. 
Both were executed, because both conscien- 
tiously objected to certain religions beliefs, 
They gave their lives for freedom of con- 
science. We know to-day, judging events in 
the light of historical experience, that they 
were executed because the State of the time, 
as represented by Henry VIIL and Mary, 
knew that its whole foundation was destroy- _ 
ed if it allowed the liberty these men claimed. 
Yet in their death they triumphed. They 
destroyed the claim of the State to decree 
the religion of men. 

It is a great privilege to be living at a time 
when you can be called upon to testify to 
your faith. It does not come to every 
generation. It has come to this genera- 
tion of young men. Francis Meynell, 
speaking the other evening at the Herald 
Reunion, mentioned the French poet of some 
five centuries ago, who considered that it was 
a perfect miracle that heshould be livirg at 
the same time as the woman he loved. We, 
who are living to-day between the ages of 
18 and 41, should also regard itas a perfect 
miracle that we have been adjudged worthy to 
make this stand for freedom of conscience and 
liberty. What matters it that the powers that 
be bully, chain, and imprison the body, what 
matters ıt that seventeen young men stand 
on the brink of the grave across the English 
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Channel? Those whoare in authority can- 
not destroy the soul. 

For what is death, after all? -It isa mere 
falling to sleep, a passing over, a dissolution 
of the soul from this physical body, leaving 
it free to continue onward in its path of 
development towards the divine. And if in 
dying cne leaves behind the thought of 
liberty, of freedom of conscience, to germinate 
in the minds of men, one knows that like the 
grain of mustard seed, it will bring forth a 
noble and glorious tree; it is a miracle that we 
are privileged to testify to to-day. 


We have not sought the battle, but the 
issue is joined. Let us enter the fight 
with no hatred in our hearts. Those who 
oppose us are acting through blindness. 
They walk in the darkness. Oars is the high 
mission, of which, let us hope, we may prove 
worthy, of showing them the way to the 
light. Let us each be animated, let us pray 
that we may be animated, withthe spirit of 
Francis Sheehy Skeffington, who met death 
with a smile on his lips, and whose last 
werds were: “They will find that my daath 
was a mistake.” 


To few of us will be given the privilege 
given to Sheehy Skeffington of approaching 
so near to the Master-Christ. “Father, 
forgive them, for they know not what they 
do.” But we have the privilege to stand 
for our faith. Let us not falter, let not 
bodily pain, social ostracism, loss of worldly 
goods stand in our way. Let us goon to the 
end: John Scurr— ‘New India”, 23-6-1916. 


No. 6:~PRUSSIANISM IN INDIA. 


It is a well-known fact that in India we 
live hemmed in on all sides by repressive 
measures. The Press Act, the Seditious 
Meetings Act, the Official Secrats Act, the 
Defence of India Act, not to mention several 
despotic measures of early days—potential of 
mischief and capable of retarding democratic 
progress—-are all therein the hands of a 
powerful Bureaucracy to be used as it thinks 
fit. That time and again they have been made 
use of we are allaware; we also know how 
they tend to terrify people; and make 
them behave as if their very souls were not 
their own. These iniquitous measures in 
the hands of people with vested interests of 
their own, naturally assume a shape and a 
form all too ghastly for the children of the 
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soil,and day and night exert a baneful influence 
over them, engendering at once fear and 
hatred. It was Sir Pherozeshah Mehta, who, 
in hisown charming manner, described this 
wellarmed Anglo-Indian Bureaucrat, so far 
back as 1893, in these terms: 

“Among the many delightful and inimitable 
delineations of typical character immortalised 
by Dickens, many of you, perhaps, remember 
the faithful portraiture of Sir Joseph 
Bowley, the Poor Man’s Friend and Father, 
You remember, gentlemen, how Sir Joseph 
discoursed on their respective duties: 
‘Your only business, my good fellow, is with 
me. You need not trouble yourself to think 
about anything. I will think for you; I know 
what is good for you; I am your Perpetual 
Parent. Such is the dispensation of an all- 
wise Providence. . What man can 
do, I do. I do my duty asa Poor Man’s 
Friend and Father; and I endeavour to educate 
his mind, by‘inculcating on all occasions the 
one great lesson which that class requires. 
That is, entire dependence on myself. They 
have no business whatever with themselves.’ 
Now, gentlemen, can there be an apter descrip- 
tion of the Anglo-Indian bureaucrat after his 
own heart than as the exact counterpart of 
Sir Joseph Bowleyin relation to the poor 
Tndian—the poor Indian’s friend and father?” 


Armed with all the repressive measures 
this omnipregent prop of ail Indians, of masses 
as well as the educated classes, is finding his 
philanthrophie job rather tough. He is begin- 
ning to find that his weapons are of an 
antique nature suitablefor a museum of curios, 
but impractical and inefficient for the fight 
of the day. And yet, the conservatism and 
muddling through quality of John Bull perpet- 
rates the same mistake over and over again. 
Asif the Prussianism already woven in the 
fabric of the Indian administration is not 
enough, Englishmen belonging to the Anglo- 
Indian caste rigidly go after more repressive 
Acts. The War has brought the Defence 
Act into being, and all know to what use it 
is being put. Censorship was introduced, 
and who is not aware by now of the preroga- 
tives it has bestowed onthe Indian publio! 
But the Madras organ of Prussianism is not 
satisfied with all these. It wants something 
more; it wants the Government to “compile a 
list of neutral papers admissible into India 


“and prohibit all others”, The Indian public 
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is served with censored and belated news 
telographically, and now it is desired that 
post news shonld be cooked for us. Just like 
Sir Joseph Bowley! One has to ask where 
is the trust which the changed angle of 
vision is said to have brought into being? In 
thes3 ‘times of War, when Great Britain is 
fighting its battle of life, and when its very 
position in the European world is threatened, 
in this vast land there is peace and quiet; 
there has not been asingle riot or disturbance; 
save for the few cases of anarchy, the country 
is going on with her business as usual; 
300,000 of her sons are fighting the Empire’s 
battle and yet the Anglo-I[ndians wantrepres- 
sive measures? When the mother country is 
waging War against Prussianism, are her 
sons in this land to fall a prey to it? We 
hope the insidious suggestion will be left 
unnoticed.— ‘New India,” 29-6-16. 


No. 7; Tae LATEST POLITICAL CRIME 
IN CALCUTTA AND ITS MORAL. 
By Brern Cuaanpra Pat, 


The latest politizal oubrage in Calcutta 
has called forth the usual protests 
from the Indian, and the familiar threats 
of greater and wider repression from the 
Anglo-Indian Press. But neither will: help 
the situation. There is, really, a growing 
feeling, specially in- official and Anglo-Indian 
circles, that whatever miy be done, these 
outrages cannot be stopped. The experience 
of the last eight years seems, indeed, to justify 
this despair. Repression has been tried, and 
though the ery inthe Anglo-Indian Press is 
for greater repression, even the Anglo-Indian 
publicist seems clearly to have lost faith in his 
own. panacea. Commenting upon the assassi- 
mation of Superintendent Basanta Kumar 
Chatterji, the Statesman says: “The anar- 
chist is the master of the situation, for he 
“can murder when he pleases”; and even this 
ZAuburdust and heroic Anglo-Indian organ 
does not hesitate to say that “it isa great deal 
safer to be an anarchist than to bas a Police- 
man”. The Englishman also strikes the same 
note of helplessness. It wants, of course, 
_more- repression, but at the same time it is 
forced to confess that, all previous measures 
notwithstanding, “a very disquieting feature 
of the situation is that this gang is receiv- 
ing new recruits every year and for all that is 


known to the contrary, spreading its in-. 
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fluence wider and wider afield.” And the 

writer finally consoles himself with the idea 

that the difficulty of controlling the young. 
men who furnish fresh recruits tothe revolu- 

tionary propaganda “must be somehow got 

over”, The somehow shews more faith than 

knowledge. And if it does nob mean utter 
despair, we do not understand what it means 
at all. 


Despair a Hopeful Sign. 


This despair-might, in itself, be a hopeful 
sign if there was behindit any desire to go 
beyond the familiar bureaucratic diagnosis 
and treatment of these revolutionary crimes. 
The bureaucracy admittedly do not know how 
effectually to check this evil. The Anglo- 
Indian publicist knows no more nor better 
than his official friend and patron, Yet 
neither will confess defeat, and frankly take 
counsel with the leaders of the people, who, - 
though not in any way identified or associat- 
ed with this revolutionary propaganda, have’ 
yet an inside view of its psychology and 
environments more than is possible for either 
the Anglo-Indian official or the Anglo-Indian 
publicist. 


What does it signify ? 


A very marked change has come over 
the whole sommunitys This so-called. 
anarchist propaganda is only a small and 
insignificant manifestation of this change. 
The bureaucracy sees the sign. The 
Anglo-Indian editor or leader writer recog- 
nises the outer result. But neither care 
to search for the thing which these signify. 
And so long as they have not been able to 
do this, so long the situation will be bound 
to remain what itis, and even grow from 
bad to worse day by day. 


No Sympatiy. 


We do not sympathise with these 
murderous outbursts. We have protested 
against them all these years. No reasonable 
Indian politician or publicist, to whatever 
school he may belong, has ever either 
publicly encouraged these crimes. In fact, 
the Indian politician occupies a very queer, 
and possibly an unenviable position ia this 
matter. He is trusted neither by the Govern- 
ment nor bythe revolutionaries. The Gov- 
ernment do not take counsel with him with 
full frankness and, in perfect confidence. 


> 
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The revolutionaries never come near him, 
except perhaps as in absolute inengnito, and 
in connection with some open and public 
business. But yet he knows, not the men, 
but the situation in the country which is 
really responsible for the birth and growth 
of this revolutionary movement. And 
knowing this situation, he knows its remedy 
also hetter than anybody else. 
Ohonge in the People. 

In the first plice, a very serious change 
has come over the character and temper of 
the people. Even the Englishman has 
noted it. The case of the late Superintend- 
ent Basanta Kumar Chatterji proves it. 
Two previous attempts had been made 
upon his life, once at Dacca, and the next 


time at Calcutta, when a bomb was thrown’ 


into his house last year. On both these 
occasions he had a very narrow escape.. His 
family, naturally, did not like that he 
should risk his life any more by continuing 
in the public service. -But as the English- 
man says, “although he himself knew well 
that he carried his life in his hands, that 
assassins lurked in corners waiting their 
opportunity, he pursued his task with that 
quiet, unflinching heroism which is the 
characteristic vf the best Bengali Policeman’. 
The italics are mine; and they bear no 
small testimony. to the birth of a new 
spirit in Bengal. The old estimates of Ben- 
gali, and for the matter of that, of Indian, 
character—drawn from or inspired by 
writers like Macaulay—must be ra-cast and 
re-considered in the light of these new reve- 
lations. Whoever had heard before of “the 
quiet, unflinching heroism” of the Bengali 
gentleman class! In courage, pluck, devotion 
to duty, the Bengali police-official no longer 
suffers in comparison with his Huropean 
superior or colleague. In fact, but for the 
consciousness that the honour of their race 
and the reputation of their people for 
courage, pluck and devotionto public duty 
were in their keeping, many of these Police 
Officers would have resigned their service 
and gone to private life. It would be doing 
æ serious injustice to these brave officers if 
we thought that it was only their pay and 
prospects that tempt them to stiok to their 
guns under these perilous conditions. 
Consider, again, the conduct of the 
assassins themselyes. There was a quiet 
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and even courageous determination in the 
way they, went about their criminal busi- 
ness. Evidence of eye witnesses shows 
that there was not the least trace of 
nervousness about them, Having killed 
their victim they quietly walked away, in 
almost broad daylight, crossed a big 
thoroughfare without breaking their- line, 
only once or twice firing blank volleys to 
scare away any one who might try to catch 
them. Heroism may, according to some 
people, be too noble a word to apply to men 
guilty of such ignoble assassinations, but that 
there wasa kind of courage, in any case, 
an utter disregard of personal consequences 
even in these criminals, cannot be denied. 
This recognition does not condone their 
crime: this courage in no way takes away 
from the suicidal folly and cruel inhumanity 
of their acts. But it is essential to recog- 
nise it for a right understanding cf the 
present situation. 


Whence comes this deternvinatio.? 


And to .the statesmen 
solve this problem of political criminalism 
in this country, the most important 
question is whence do these youthful revo- 
lationaries derive all this dare-devil deter- 
mination of theirs? What is the origin of 
this new courage in them? They are not 
ordinary criminals. They are not hardened 
criminals. They have had no training.in 
srime such as creates the hardened murderer 
or assassin. Not one of the young men 
who have been responsible for these political 
murders has so far been detected, since 
the first attempt upon Mr. Kingsford’s life 
at Mnzaffarpore which miscarried and killed 
two English ladies. So we have had no 
opportunity of getting any insight into the 
personal temper and character of these 
people. But the boy, who killed the Ken- 
nedy ladies, was, on the testimony of all 
those who knew him, anything bnta har- 
dened criminal. Those who. have followed 
him since in this criminal propaganda, 
also do not seem to be ruffians in the 
common acceptance of the term. Whatever 


called upon to 


“else they may or may not be, it is impos- 


sible and it would serve really no purpose— 
to deny that they are idealists of a type: 
Their idealism doses not condone their 
criminality but rather, perhaps. adds to it 
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but the idealism must be noted and recog- 
mised in the consideration of any effective 
measures for checking their criminal 
activities. 


Misguided Idealism. 


When any one is driven to commit any 
crime under the inspiration of some sort 
of idealism, however misguided it may 
be, people generally pity them, but are not 
moved by any spirit of revenge or even re- 
tributive justice towards them. People do 
not approve of the crime of the man who 
avenges his honour by killing a faithless 
wife or a treacherous friend, yet all the 
same, they pity the criminal. The same 
feeling possesses the populace when they 
stand face to face with political crimes 
committed by youthful and misgnided ideal- 
ist. They know that these young men come 
fully prepared for sacrificing their own 
lives in the discharge of the work entrusted 
to them. The gallows have absolutely 
no terrors for them. To send them to 
the gallows would not hinder but, on the 
contrary, very materially help their crimi- 
nal propaganda. This has been the uni- 
versal experience of history in these mat- 
ters. Those who are already in sympathy 
with this criminal propaganda will not be 
cowed down by their chastisement; but 
willrather look upon their punishment as 
martyrdom and draw fresh inspiration 
from it for carrying ou their work; every- 
body except the official machinist and the 
purblind publicist understands all this. 
Everybody knows and feels that repres- 
sion and punishment are not the right 
. remedy for this evil. And this makes the 
work of suppressing this criminal pro- 
paganda by relentlessly punishing the 
revolutionaries so difficult and well-nigh 
impossible for the Government. 


Other Weapons Necessary. 


This revolutionary movement must be 


fought by other weapons. However mis- 
guided these young men may be, and 
however we may condemn their criminal 


activities, we must, if we are to cure the 
evil for which they are responsible, first of 
all recognise them as political offenders, 
moved by the desire to see their people 
occupying their legitimate place in modern 
history and polities, The Government 
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and the general public should acknowledge 
that the ideal they hold bas in itself nothing 
wrong or criminal. And if this is done, 
half the battle will be won. It will give a 
common basis of mutual understanding 
between the party of constitutional pro- 
gress, which has after so many years been 
openly recognised by the Government, and 
that of revolution. We shall then be able 
to convince these young men of the folly 
and futility of their ways. And if the 
Government will publicly accept Swaraj, 
or Home Rule, as the ideal objective of 
our immediate historic evolution, and will 
not interfere with our legitimate and 
constitutional Home Rule propaganda 
among the rising generations of the coun- 
try on the one hand, and on the other 
start those reforms that will give a prac- 
tical assurance of our future National 
Autonomy inside the coming Federation 
of the whole British Empire, this problem, 
with many others, may find an easy solu- 
tion. There is no other way.— New India,” 
8-7-16. 
No.8: AVE CAISAR, 


The following’ order was served on me 
to-day. 

ORDER.—Whereas in the opinion of 
the Governor-in-Council there are reasonable 
grounds for believing that Mrs. Annie Besant 
has acted and is about to act in a manner 
prejudicial to the public safety. 


Now, therefore, the Governor-in-Council 
in exercise of the powers conferred by 
rule 3 of the Defence of India (Consoli- 
dation) Rules, 1915, published in the 
Notification of the Government of India in 
the Legislative Department, No, 86, dated 
the 9th December 1915,.is pleased to 
direct that the said Mrs. Besant shall not 
enter and shall not reside or remain 
in the Province of Bombay, pending the 
farther orders of Government. 


And the said Mrs. Besant is hereby 
informed that if she knowingly disobeys 
this order, she will be liable to imprison- 
ment of either description for a term which 
may extend to three years and will also be 
liable to fine. 

Dated this 29th day of June 1915. 

By order of His Excellency the Right 
Honourable the Governor of Bombay in 
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Council. L. Robertson, Secretary to Govern- 
ment, 

This is the explanation of Mr. J. D. 
Jenkins’ belated letter in the Times of India. 
Some justification was wanted for this 
Order of Exclusion, so he suddenly attack- 
ed a book sold in Bombay since December 
last. “The said Mrs. Besant” will not 
knowingly disobey this order,” because to 
do so would be the act of a maniac; on the 
contrary, she respectfully sympathises 
with the fear of the Governor-in-Council 
that she may prejudice public safety for 
it must be in very unstable equilibrium if 
it can be so easily disturbed. 

I wonder it does not strike our rulers 
that they cannot stop the desire for Home 
Rule by showing how objectionable is Other 
Rule. The more they try tostrike me, the 
more resolved does India become to win 
freedom from such tyranny. Lord Willing- 
don has been very slow; I was in the 
Bombay Presidency at Christmas, and was 
there for a couple of days in May. And 
this is July 10th! What a pity I did not go 
to the Press Meeting to say “Good-bye” to 
my Bombay friends. I would have gone, 
had I known this was coming! 

I am sorry to see on the Order the 
Royal Arms: “Dieu et mon droit,” “God 
and my Right’; that is more suitable on 
my lips than on those of the Bombay 
|. Governor-in-Council. There should be a 
new escutcheon, justice gagged, sable and 
gules and the legend: “My strong arm 
and your Wrong.”—Annie Besant:—‘New 
India,” 10-7-16. 


No. 9: BY WHAT IT FEEDS ON. 


The injury done to a man’s character by 
arbitrary and irresponsible power is the 
chief cause of the difference between the 
English and the Anglo-Indian. Both are 
of the same splendid stock, both come 
from a race that has lived and died, fought 
and suffered for Freedom. The Englishman 
comes here with all his brave and free ín- 
stinets growing within him. He is given 
irresponsible power over other men, he is 
courted, treated with subservience by his 
elders and superiors because of that power, 
and he gradually deteriorates, and becomes 
the haughty, tyrannical Anglo-Indian. 
What Englishman could seek to check a 
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constitutional propaganda, to punish out- 
spoken criticism? But an Anglo-Indian, 
not content with the exercise of the Press 
Act against Mrs. Annie Besant, and the 
threat of throwing her into gaol and fining 
her if she dares to step into Bombay Fresi- 
dency, asks that her “publications” may 
not be allowed ‘to use the mails! He 
wishes to revive the days in which his fore- 
fathers suffered for freedom of tongue and 
pen, when their ears were cropped off and 
they were pilloried for opposing unjust 
laws and royal tyranny. Sach is the 
“sympathy.” which answers our noble 
King-Emperor’s pleading to Anglo-India. 
And these people are called “loyal’!— 
“New India,” 15-7-16. 


No. 10: INTERNMENT, 


What does internment mean, this power 
which is in the hands of Governors-in- 
Council, and is strengthened by the Offence 
Act? lt means that by a mere arbitrary 
exercise of power, any man or woman may 
be arrested and imprisoned within an area 
laid down in the lettre de cachet. No trial 
can be claimed: no evidence is published: 
no reason is given. The property of the 
victim is seized—a punishment reserved by 
the ordinary law for the highest crimes — 
he is rendered penniless,‘ no communication 
may he hold with any friend that does not 
pass under the eye of an enemy. He ia 
subjected to the grossest personal indignity, 
and has no redress, And all this degrada- 
tion is inflicted on him at the arbitrary 
order of a small group of four men, who 
may be his personal enemies, who are his 
enemies in thought and belief. And we 
run the risk of this treatment if we dare to 
advocate reforms in the Government of 
India, which would give to Indians the 
justice and the liberty which the meanest 
subject of the Crown enjoys in Great 
Britain.— New India”, 19-8-16. 


No. 11: AN OUTRAGE IN CALCUTTA. 


No, good reader; not an assassination; 
not a dacoity, motor or other; not a bomh, 
But the arrest of a respectable gentleman, 
Babu Shyam Sundar Chakravarti, Assistant 
Editor of the Bengalee, without reason 
given, without notification of his offence, 
without chante of clearing himself; the 
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-Editor Babu Surendranath Banerji’s safe 
was’ also- searched by the Police. The 
Bēngalse` -bears witness to the blameless 
life of the burgled man; for four years, save 
fòr one day’s- illness, he has been in its 
office from 10-30 a.m. to 6p.. He was 
known “to condemn unlawfal movements, 
émd none has‘a barsh word to say about 
him. The arrest is legal, doubtless, but 
it is truly unlawful, the breaking of the 
sacred Law of Justice which holds society 
together. ‘When: injustice is perpetrated, 
when .crimes:.are, committed legally, when 
innocence ‘is na protection, and barmless 
men are treated as criminals, then we live 
in a condition of anarchy, no matter what 
legal sanction may cover the wrong-doer. 
“Civilisation” . does not protect us; we 
should be better offin a state of, savagery. 
for then we should be on our guard, we 
should carry arms, and protect ourselves. 
We ‘are ‘helpless, we- pay taxes to be 
wronged.— New India”, 20-7-16. 


No. 12." THREE WAYS TO HOME RULE. 
“Forward” writes in the Commonweai: 


The’ conviction is growing that the 
Tndian public have been deceived by the 
talk: of the new angle of vision. A feeling 
is slowly coming over us Indians that our 
loyalty, so much praised by statesmen of 
the type of Lord.. Hardinge, is looked upon 
by the . Bureaucracy in this country as 
mainly due'to our impotency and our ser- 
vile position, and not as rooted in a genuine 
devotion to the British Raj. Much talk of 
what is going tohappen to India after the 
Waris on the lips of our administrators, 
and their actions in the. present lend a 
colour to what awaits’ us. The unfair and 
unequal treatment meted out. to us in all 
‘matters, important or otherwise, leaves no 
doubt. in the minds of the educated classes 
‘of India. That our loyalty is misunder- 
stood, that our capacity is undervalued, that 
we “are given everywhere the position of a 
dependent and an inferior, that we are not 
trusted, is evident to all. The enthusiasm 
and: willingness to co-operate and help the 
-Government in fighting the enemy . that 
existed at. the beginning of the War, has 
almost vanished. The avoiding of discussion 
on controversial topics is no more possible, 
the Government themselves haying broken 
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the arrangement. Repression has taken the 
place of clemency since the departure of 
Lord Hardinge, and observing and intuitive 
people feel the troublesome nature of the 
era that has dawned. Penple are reminded 
of Lord Curzon’s days and already com- 
parisons are being made. The unfair 
position assigned io India has roused our 
people to work for and claim Home Rule. 


Difficult Times. 


That we are living in strange and diff- 
cult times is patent. ‘As Paine said of the 
Americans in the most crucial period of 


their history, we are living in “times 
that try men’s souls.” This is an age 
for heroes who dare to enter the arena 
of righteous warfare loved by the true 


Kshattriya of old, to whom eccording to 
the Gita, “nothing is more welcome.” A 
calm reflection on a thorough observation 
of the events of the day convinces us that 
in these hours our history is being made, 
and will form one of the most glorious 
chapters in the already big volume. With 
a little effort our mind’s eye can see the 
vision of the gods, who try men’s souls as 
well as national destinies, presenting a 
glorious opportunity to this ancient land 
and its peoples. We can see how through 
suffering and endurance India is being 
prepared to take her legitimate place among 
the great countries of modsrn culture, not 
only for her own good, but to the benefit 
of European civilisation. Nobody believes 
now, as was the custom some 40 years ago, 
that India has nothing to give and 
everything to gain by coming into contact 
with western culture. Many things have 
made if clear, and the War has con- 
clusively proven, that Europe, with all its 
boast of material prosperity, is devoid of 
that higher outlook on life, that spiritual 
point of view, which is essentially eastern. 
The War and the ways of warfare have 
shown that the cruelty of the Indian reli- 
gion, who, as reported by the Padre and 
the missionary, sacrificed not animals but 
babies in his temples—a lie anda libel to 
be treated with contempt—is nothing, 
even if it were as true as it is false, com- 
pared to the cruelty which the Christian 
Nations of the West have displayed; the - 
exaggerated and mainly untrue reports of 
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gross immorality of the Oriental are 
surpassed in every way by the Occidental 
as proved by the cold stitéments of facts 
arrayed in the Report of the Royal Com- 
mission on Venereal Diseases; dur submerged 
sixth do not live in the slum depravity of 
the submerged tenth of Great Britain; the 
‘much criticised low status of our women 
does not compare at all unfavourably with 
the status of English women according “46 
English Law, nor our missionary-portrayed 


cruelty to our fair sex with the imprisonment. 


and forcible feeding of their English sisters; 
while even the exaggerated picture of our 
polygamous habits is certainly superior to 
that presented by London and Berlin, Paris 
and Vienna, who allow their men each to 
have ore wife and many mistresses. No 
sane man refuses to acknowledge that the 
West has something good and useful to give 
to us, but he sees clearly too that the East 
also has its own message to give to the 
younger West. It is clear to the thoughtful 
of both hemispheres that an inter-relation, 
an inter-dependence, between the various 
branches of cur great Aryan race would 
result in peace and progress for the world. 


VALTE ov INDIA, 


India, if she would be allowed to live 
normally and naturally ber life, enabling her 
to fulfl her own Dharma, would gladly help 
in the building up of the Aryan Empire. 
Without India the Aryan Empire is not 
possible. Very few of Great Britain’s 
children see this because of their inherent 
nature, conservative and conceited; vested 
interests of her sons in this land drive out of 
them their love of liberty, and push them 
on to mean and undesirable ways of action; 
the dangerous results thereof are not allow- 
ed to be revealed to the great Democracy 
ruled by the Mother of Parliaments; those 
very traits of habit and thought going 
under the name of Prussianism, which the 
Mother-country is fighting against, are dis- 
played with self-satisfaction and pride by her 
sons in India. Naturally, therefore, all efforts 
that Indians make to assert their own rights, 
to gain Liberty for the Motherland, to win 
Home Rule for themselves, are resented, 
and our opponents have recourse to repres- 
sion and Prussianism, Without arms, with- 
out the vote, we find ourselves worse than 
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useless. We pay, and if we resent, we 
will be forced to pay, taxes, and we have 
no representation; if we claim it we must 
ask for it as a ‘boon, a favonr, and not 
claim it as aright. This humiliating posi- 
tion is being resented, and rightly so, by 
thousands of Indians to-day. A new spirit 
is abroad and we do not say with our 
fathers that we are helpless. We are be- 
ginning to.realise that we are being treated 
unjustly and that there are remedies which 
can be utilised by us. 
A Just and Righteous Demand. 


The first thing essential for us to realise 
is tbat our demand of Self-Government 
within the Empire is a just and righteous 
demand. Therefore all sorrow and suffer- 
Ing that come in our lives because we are 
engaged in the work of demanding Home 
Rule must be bravely and cheerfully en- 
dured, Not only that, but as Freedom is 
not easily gained for the mere asking, as 
opponents have to be encountered and over- 
come, it is but reasonable that we should 
expect everything from simple browbeating 
to ghastly repression. We must keep clear 
is a holy cause 


and that, therefore, victory is assured, 
triumph is certain. It is only a question of 
time. 


Unity is Strength, 


Secondly, we must realise that unity is 
strength. Our opponents know this and, 
therefore, have followed in the past, as they 
are doing now, tke principle of “Divide 
and Rale.” Against the attack we must 
hold the shield of “United we stand,” and 
not forget that “divided we fall.” Much 
nonsense is talked about Brahmana oligar- 
chies and Muslim antocracies. I ama non- 
Brahmana and L would say: “Better a 
Brahmana Bureaucracy than an Anglo- 
Indian Bureaucracy.” I am not a Muslim 
but I have no hesitation in affirming: 
“Better a Muslim Oligarchy than an Anglo- 
Indian Bureaucracy”. If we are to be 
tyrannised and lorded over, better that 
Indians do it—be they Brahmanas or 
Muslims—than that foreigners do it. But 
all that talk isover-exaggerated, and inter- 
ested parties and their organs only utilise 
it in their own interests. If the Anglo- 
Indian Press attack Brahmanas as against 
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non-Brahmanas and allow some of the 
latter class to rail against the former, ib 
is done not at all in the interests of non- 
Brahmanas, but for the sake of Anglo- 
Indian self-preservation and self-aggrandise- 
ment. Indians, remember it: it pays the 
bureaucrat and the Anglo-Indian, whatever 
his sub-caste, trader, missionary, or adminis- 
trator, to throw the apple of discord into 
the midst of a friendly gathering of Hindus 
and Muslims, Brahmanas and non-Brahmanas, 
Hindus and Indian Christians, Eurasians 
and Indian Christians, etc. “Divide and 
Rule” has been well observed by the 
ruling hierarchy in this hapless land, as 
Captain Gorvais Lyons pointed out (Afghanis- 
tan, published by Messrs. Higginbotham, 
Madras, “with the official sanction of the 
Army Council”), and we are traitors to our 
Mother and her peace and prosperity, if 
we allow these aliens’ pranks to mar the 
harmony of our corporate life and labour. 


Leave of Oringing. 

Thirdly, have courage and leave off all 
cringing. Even our polite ways and manners 
are misunderstood. Even our happy dis- 
position of not speaking unpleasantly has 
earned for us the title of “liars”. Political 
petitioning and praying should be abandon- 
ed. Let us realise that it benefits Great 
Britain to have India, as much as it benefits 
India to have the British connection. The 
British Empire without India would bea 
farce; with Indian resources fully developed 
the Empire would be safe from all peril 
from without, as it would not be otherwise. 
The great minds of the Empire are seeing 
that even now. They recognise that if the 
advice of our National Congress had been 
followed, there would not have been this 
awful War, for Germany would not have 
dared to hurl itself against the ready millions 
of this land. Therefore, as Indians, let us 
recognise our own value and importance. 
This engenders self-confidence and that we 
require toa great extent. We are citizens 
of no mean country; our past history and 
achievements are no less glorions than those 
of cther people; our present is not one of 
which we need to be ashamed; we are not 
perfect, but then neither is England nor 
France nor Germany nor America; if we 
have done what we have done under the 
existing state: of things, just consider what 
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we might not have attained to 
Japan, we had been free for only 50 
years. Therefore let us have self-confidence 
and stand on our own feet and courageously 
demand our due and work lard to get it—and 
success is ours. 

We want an ideal for our daily work; no 
better one exists than that which is presented 
in the Bhagavad-Gita. For constitutional 
fight, along safe lines, by law-abiding 
methods, there is no teaching so valuable and 
inspiring as that which the Gita yields. Do 
not look upon it as a Hindu scripture, but 
accept it asthe National Song of India. I 
am not a Hindu butI have found in it inspi- 
ration to love and labour for the Motherland, 
and in this age of ours the common national 
ery should be—do not, once again, look upon 
it as Bengali or Hindu, but as Indian—. 
Vande Mataram,—Worship the Mother,— 

“New India”, 24.7-16. 


No. 18: BAL GANGADHAR TILAK. 


A wave of anger will pass over India when 
the people hear that this great martyr of the 
Motherland is again in the toils of his 
enemies. His going abroad to carry on his 
suit against Sir Valentine Chirol had been 
announced. Maharashtra was celebrating 
~bis birthday, and had given him a birthday 
present of a lakh of rupees. Lord Willing- 
dom sends him a birthday gift of a demand 
for security bonds of Rs. 40,000 against 
sedition. What chivalry and good taste are 
shown in thus breaking into the birthday 
festivities, 

What is the objectP To save Sir Valen- 
tine Chirolfrom being brought to account? 
Else, if the Bombay Government think him 
a preacher of sedition, why not rejoice to 
get rid of him out of the country? He 
could not preach sedition to India from 
England. 

Mr. Tilak is to show causa why he 
should not Le bound over to be of good 
behaviour for a year ina sum of Rs. 40,000. 
On the merits of the case our mouths are 
closed until after the hearing on Friday, but 
as “orally disseminating sedition” is the 
charge, and the Magistrate is asked to bind 
over Mr. Tilak to be of “good behaviour,” 
we may quote the sections of the Penal 
Code and ofthe Code of Criminal Procedure 
which define sedition and the procedure 


if, like 
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adopted, so that the public may follow the 
case intelligently. Section 124A of the 
Indian Penal Code runs: 

Whoever, by words, either spoken or 
written, or by signs, or by visible repre- 
` sentations, or otherwise brings or attempts 
to bring into hatred or contempt, or excites 
or attempts to excite disaffection towards 
His Majesty or the Government established 
by law in British India shall be punished 
with transportation for life, or any shorter 
term to which fine may be added, or with 
imprisonment which may extend to three 


years to which fine may be added, or 
with fine. - 
Explanation 1.— The expression “dis- 


affection” includes disloyalty and all feelings 
of enmity. 

Explanation 2.—Comments expressing 
disapprobation of the measures of the Gov- 
ernment with a view to obtain their alteration 
by lawful means without exciting or attempt- 
ing to excite hatred, contempt or disaffection, 
do not constitute an offence under this section. 

Explanation 3.— Comments expressing 
disapprobation of the administrative or 
other action of the Government without 
exciting or attempting to excite hatred, 
contempt or disaffection, do not constitute 
an offence under this section. 

(This is apparently introduced in order 
to define “sedition,” as there is no question 
of any prosecution.) 

Section 108 of the Oriminal Procedure 
Code enables a Magistrate of a certain 
rank to require such person to execute a 
“bond for good behaviour” for not more than 
one year, with or without sureties. Section 
112 only directs the form of the order. Ali 
India will watch the events of Hriday with 
the deepest interest. 

What will be the next action of Govern- 
ment? One action which shocks the people 
comes after another. First it is the New 
India security; then the order of exclusion 
against Mrs. Annie Besant; then the arrest 
of Mr. Shyam Sundar Chakravarti; then 
this attack on Mr. Tilak; aud to-day some 
arrests of wealthy Marwari gentlemen. 
And all the time in Bengal, internments 
of smaller folk go on, every one of which 
means keen suffering inflicted on some 
helpless family. And all for what? Be- 
cause the Government cannot govern well 
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enough to make the people contented, but 
wants to prevent a whole Nation from 
discussing its own affairs, Where is all 
this to end?— New India”, 25-7-16. 


No. 14: EDUCATION AND NEWSPAPERS 


We have been reading a report in the 
South Indian Mail ofa speech by the Hon. 
V.S. Srinivasa Sastri, in which he strongly 
objects to the intervention of newspapers 
in educational disputes. He said broadly 
that “any newspaper agitation was wrong, 
if it was against the examiners, professors, 
teachers, or against the University.” 

That isa most extraordinary position to 
take up. Any abuse isto be allowed to 
continue, rather than that a newspaper 
should draw attention to it! A newspaper 
is expected to publish a report of a Senate 


- meeting, but must not comment on that which 


it reports. Even ifthe education of Indian 
boys were in Indian hands, Mr. Sastriar’s 
position would be impossible; but when 
we remember that they are in the grip 
of foreigners, who impose upon them a 
crushing curriculum in a strange language, 
who force them to specialise at an age 
when their natural bentis not discernible, 
who have no regard to their miserable 
poverty, nor try to improve their indecent 


and insanitary surroundings, and who, 
when professors or teachers, often treat 
them with the greatest rudeness and 


address them inthe most insulting terms 
—when this is the present condition of 
affairs, it is only the feeling that some 
sympathy is to be found in the press that 
saves the students from despair.—New 
India, 17-8-16. 


LIONEL DAVIDSON, 
Ag. Chief Secretary. 
25-8-16, 


Mrs. Annie Besant (with Mr. Ramaswami 
Azyar).—The order of His Excellency the 
Governor-in-Council is that all issues of “New 
India” wherever found are to be forfeited to 
His Majesty. That meant all issues of “New 
India”, past and future. 

[Appur Raut, Orre. O. J.—Does it say ‘all 
issues of “New India”, past and future’? | 

Mrs. Besant.—The words are ‘all copies 
of such newspaper wherever found,’ but not 
a single copy has since been seized, 
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No article contains words, signs or visi- 
~ ble representations of the nature described 
and the order is illegal, because it purports 
to forfeit not only a particular article or 
articles which the Press Act allows, but 
also all issues of “New India” wherever 
found, and there are no grounds for doing 
any of these things. There are six report- 
ed casesin all since the Press Act was 
passed in 1910, and only five of these are 
really of any use atall. About 220 news- 
papers have been forfeited under the Act. 
The first case is Mahomed Ali v. Amperor (2). 
It is important inasmuch as in that 
case Government exercised all its powers 
and it was held that, although an illegality 
had been committed, there was no power 
to remedy the illegality. The next case is 
Abul Kalam Azad, In re (8). There was no 
argument at all inthat case. The gentle- 
man concerned lived at Delhi, and the 
case has been struck out. We then come 
to 22 Indian Cases.* It is the case of a 
Magistrate’s order and the Court had grant- 
ed a Rule to show cause why the Magis- 
trates order shcald not be set aside. 
The, order was by the Chief Presidency 
Magistrate to give security for certain 
publications. The gentleman concerned was 
the registered proprietor of the Press and 
he said that he was not liable, being 
registered keeper of the Press, to give 
additional security for publications which he 
had made under section 8, proviso 1. The 
Magistrate did not name any section of 
the Act under which he acted. The Court said 
that the Magistrate must have acted under 
section 6 because there was no other section 
under which he could act. Itassumed that he 
had so acted. Their Lordships held, support- 
ing the case of Mahomed Ali v. Hmperor (2), 
that the order was not revisable by the 
High Court in spite of the proviso under 
section 8. The Court appeared to be, as 
was the Calcutta Court, paralysed by section 
22, They held that the Executive had 
absolute power even outside the Act. That 


. (2) 20 Ind. Cas. 977; 410.466; 18 0. W. N. l; 14 
Cr. L. J. 497. 
(3) 30 Tnd. Cas. 746; 42 C. 730; 16 Cr. L. J. 698, 
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is a case which is really against .me. o The 
Punjab Chief Court case [Qhulam Qadir 
Khan v. Emperor (4)] is the forfeiture 
of the Zemindar Press. There was 
forfeiture of the first security, and then 
the second security, Rs. 10,000, was put 
in, and the second security and the Press 
were all forfeited together. 


In my case several articles have been 
charged. Inthe Punjab case there were 
only four articles published in July and 
August 1913. The trial was in July 1914. 
The articles were very violent in language, 
written when the publie was very much 
excited with reference to the Cawnpore 
mosque. I find that the special words - 
charged were “The Lieutenant Governor 
was a mosque-breaking Lieutenant Governor.” 
He was also called the President of the In- 
quisition and it was “said that he was fit to 
be the despotic ruler of the Tartar capital. 
Then the August articles were written while 
fighting was going on in the Balkans and 
the case against Muhammad Ali was sub- 
sudice. Tt attributed disgraceful motives to 
Government and great exception was taken 
to the article while the case was pending in 
Court. The Court refused to cancel the for- 
feiture. The Court held it bhad power, but 
that the forfeiture was justified. In Ghulam 
Qadir Khan v. Emperor (4) the petition 
was against forfeiture of Rs. 10,000 and 
the Press, and in that case there were 
very strong comments on the indignity shown 
by Government to 70 millions of Muham- 
madans by its refusal to receive a deputa- 
tion. It. was held to come within the Act 
but that the Court had power to “set aside 
orders under section 6 asa whole, though 
it could not vary it. Amar Singh v. 
Emperor (5) related to the forfeiture of the 
Loyal Press, Lahore. Only one article was 
charged. The argument is not given and 
the report gives only the judgment. From 
the judgment it seems that the Judges asked 
the Government Advocate to specify the 
passages complained of. It was admitted 
that he was not obliged to do it, but the 


(4) 24 Ind. Cas. 581; 211 P, L. R. 1914; 87 P. W. R. 
1914 Cr.; 15 Cr. L. J. 493; 28 P. R. 1914 Cr. 

(5) 29 Ind. Cas. 827; 15 P. R. 1915 Cr; 38 P. W. Ri 
1915 Cr; 16 Cr. L. J. 655, 
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Judges said that the applicant would suffer 
an unfair disadvantage, not knowing what 
he had to answer. It was said that the 
articles were misleading and unfair and 
that they gave an inaccurate account of 
the Komagatu Maru riot. Other articles of 
the paper were admitted under section 20 to 
show the tendency of the article charged, but 
it was said that they did not bear on it or 
on the incriminatiog portions, There was 
no parallel between that case and the 
curious trivial set of extracts which are 
given in this case. Mine is the first case 
in which there is a trivial collection of 
odds and ends swept up together to justify 
forfeiture, that forfeiture leading to a heavier 
security and complete forfeiture of the Press 
through the Press Act. 


[The Chief Justice asked the Advocate- 
General, if he could, to facilitate arguments, 
specify the clauses of the section under 
which the various extracts came. | 


[The Advocate-General said that Extract 
No. 1 came under section 4 (1); Extract No. 2, 
under clauses (c) and (e); Extract No. 3, 
under clauses (c) and (e); Extract No, 4, 
under clauses (c), 2nd part of (a) and (e); 
No. 5, clauses (a), (c) ond (e); No. 6, clause 
(c); No. 7, clauses (a), (c) and (e); No. 8, 
clause (c); No. 9, clause (c); No. 10, clause 
(c); No. 11, clauses (c) and (e); No. 12, 
clauses (c), (a) and (e); No. 13, clause 
(c); and No. 14, clause (c).] 


Mrs, Besant.—In Mahomed Ali v. Emperor (2) 
Jenkins, CO. J., held that section 22 bars all 
jurisdiction except the jurisdiction of the High 
Court. He points out that the onus of-proof is 
on the Counsel for the applicant, not on the 
Government, to prove innocence. The 
. Counsel retorts that while that is so, he is 
. embarrassed. The onus is really on the 
Judges to decide. 


A notification is essential to the action; 
without the notification, the action should 
not have been taken. 


I have classified the articles which come 
under one or more of the different heads. 
No words are given in my case “of the 
nature described” as laid down inthe Press 
Act. Ib cannot be pretended that all the 
words are “of the nature described,” 
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. [Appr Rani, Orre. ©. J.—Will it not 
be unfair to give only words that are violent 
and leave ont the others? | 

Mrs. Besant.—In order that the appli- 
cant might suffer no unfair disadvantage 
the words ‘‘of the nature described” should 
have been given. I shall argue that those 
words did not contain words of the nature 
described. 


[ABpur Ranim, Orre. C. J.--lt might be 
easy for the other side to point ont what words 
are objectionable, but there may be other words 
which modify the meaning of those words 
and in that case it would be hardly fair to 
omit to mention them. In that case, you 
are in a better position. | 

Mrs. Besant—I am quite content but 
the difficulty is that I do not know exactly 
what 1 have-to meet. It is exceedingly 
vague at present. To multiply a series of 
pick-pocketing is to prove burglary, and to 
pile up a number of misdemeanors is to prove 
felony. That seems to be the attempt of the 
Advocate-General. 

[Aspur Ranim, Orra. ©. J.—The action 
is yours. | 


Mrs. Besant.—By the words of section 
17 I am entitled to raise any question of 
jurisdiction or validity of the order which 
leads upto the forfeiture. Jenkins, C. J., 
beld that a notification was essential for 
the action and he decided finally that the 
notification was illegal. A simple re-state- 
ment of the words of the section cannot 
furnish anything in the shape of grounds, 
Again the direction under the section is 
mandatory. The imperative requirement 
that the Local Government should state 
the grounds of its opinion is intended 
to be a check on the powers of for- 
feiture vested in the Local Government. 
Sir Herbert Risley laid stress on this 
safeguard of appeal to the High Court. The 
statement of grounds might for another 
reason be an essential part of the Legislative 
scheme. lt might help the Court to perform 
its duties under section 17. The notification, 
therefore, in my case appears to be defective 
ina material particular. Hence there has been 
no legal forfeiture. Section 22 of the Ast, 
however, provides that the declaration 
purporting to be made under the Act is 
conclusive evidence that the forfeiture 
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therein referred to has taken place. The 
question of the legality of the forfeiture can 
still be taken by the Court. 


(Sesgacret Aivar, J.—The Chief Justice 
distinctly said that the whole notification 
may be illegal but the Court had no power. 
Section 17 is the orly ground on which an 
application may bs made. | 


Dealing with the question of jurisdiction, 
he says “the notification is not according to 
law. Looking at the section as a whole the 
grounds of the opinion are mandatory and 
not directory.” In that case they claimed 
that they had power to revise a Govern- 
ment order to acertain extent, “I cannot 
hold the notification void in such a way as 
to deprive usof jurisdiction. If our juris- 
diction under section 17 is taken away 
there is no other remedy open to the person 
whose property is confiscated. We are de- 
priving him of the only remedy that the law 
provides.” I venture to submit that is a 
very strong argument. If an Executive 
Government which confiseates property can, 
by its own doing, leave out the grounds, 
and the Court cando nothing, there is no 
need for the paraphernalia of a Special 
Bench. 


The judgment of the Calcutta High 
Ccurt comes to this: you cannot challenge 
the forfeiture; that is protected by section 22. 
Any words may be brought within the 
purview of the Act. The words of the Act 
are so wide that if can be stretched to any 
point. Judge Stephen said that we must 
not even bring into hatred or contempt 
people who embarrass Government by murder 
or robbery. It makes the whole position 
fairly impossible for any newspaper to be 
published. Some other explanation must be 
found for the Press Act which would not 
render the whole legislation absurd and 
against all common sense. The statement 
that the Chief Justice makes is: “He could 
not interfere with the decision of the Hxecu- 
tive. The Government may be in possession 

` of information which may be impossible for 
them to declare.” That view of discretion 
ig not one that can be brought forward in 
dealing with the Government. The discretion- 
ary powers should not be interfered with in 
“the absence of bad faith but the Executive 
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must not be permitted to act capriciously. 
He says that he has not the ability to ques- 
tion the wisdom of the Executive. 


Mr. Hardly Norton began by quoting Sir 
Herbert Risley as throwing light on what was 
meant by hatred and contempt in the Act 
and, therefore, he was allowed reference 
to the Gazette of India which contained 
speeches, and he pointed out that they 
showed the atmosphere in which the Act was 
passed which may throw light on the kind 
of class-hatred contemplated and they all 
referred to it. The Advocate-General rẹ- 
ferred to the preamble ofthe Act. They 
are referred to in ccurse of the argument. 
That point is important as regards history. 
The enactment was passed in an atmosphere 
of assassination. 


[Asoer Rasy, Orra. C. J.—The Calcutta 
Court does not say that the speeches can be 
taken into account in construing the Act. ] 


Mrs. Besant,—All the safeguards promised 
have been swept away and the Government 
promised to use the safeguards. Under these 
conditions the Act was passed. As matters 
stand there are no limitsof law within which 
newspapers can bs conducted, It is difficult 
to carry on the daily work and to under- 
stand the limits within which to keep. That 
which is safe in Bombay entails forfeiture 
here. It depends on what Government you 
are under. This is very embarrassing to the 
newspaper Editor, There is also the diffcul- 
ty as regards the class of paper in the same 
Presidency. This-is the second objection. 
An Anglo-Indian paper, asit is generally 
called, can publish a matter which a pro- 
Indian paper is not allowed to answer. 


If the Government cannot give us the 
safeguards they are illusory. There is also 
a jadgment of the Punjab Court on the 
question of jurisdiction. The Calcutta 
judgment is not binding on Madras. 


Coming to the question of construction 
the Court must construe an act rationally 
and in consonance with other statutes and 
also with natural justice. A penal statute, 
which this is practically, must be construed in 
the way most favourable to the accused. In 
a law where penal consequences comein, any 
act which would render the whole subsequent 
proceedings illegal would make it null 
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and void. A doubt arises in my mind 
as to whether the action here is civil 
orecriminal. Going against the Magistrate’s 
order must be in tho nature of a petition for 
revision, I have both the Public Prosecutor 
and the Advocate-General against me. The 
Press Asb is one of thoso statutes which 
bring about penal consequences. Seizure 
of property is one of the highest punish- 
ments. Thestrictconstruction of a statute 
requires thatthe language should be so con- 
strued that any case should fall within the 
reasonable meaning of its terms and tho 
spirit and scope of the enactment. Where 
an enactment entails penal consequences, 
no violence must be done to the language 
so as to bring people undar it, 

This action is a link in the chain and 
does not stand alene. Jt leads distinctly 
up toafurther forfeiture of actual money, a 
loss of over 2} lakhs cf rupees. Where 
such heavy consequences are involved, a 
very great strictness of construction should 
be used in the preliminary step. Where 
by an Executive order a huge forfeiture is 
brought about, and when it is realised that 
the power of revision is lodged in the 


High Court in order to prevent 
injustice being done by an Executive 
action, the public ought to have the 
assurance that it is the law that 
decides, that it is not a case of 
passion acting, but a decision of the 
Judges of the High Court. Thé puwers 
of the High Court are very seriously 
involved in the action that it takes in 


this case. We have got the Government 
of India Act which practically includes the 
Charter Act. Section 39 says that, as regards 
powerof appeal, there is a right of appeal 
to the Privy Council. This, asa matter of 
fact, involves that possibility, and is only 
a link which leads to a most crushing 
forfeiture which can only be inflicted by a 
Court of Justice. If Madras confirms 
Calcutta in holding it has no power, that 
the Court can declare the action illegal, but 
that it is powerless to interfere, the whole 
traditions of the British Courts, which 
used to stand between an injured subject 
and the Executive, will be lost tous. It 
is sometimes said in defence of this action 
that it avoids difficulties in the way of 
jong drawn-out trials so that seditious words 
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may not have publicity given to them. But 
it is impossible to think theintention was not 
only to get rid of long drawn out trials, but to 
get rid of all powers which could stand between 
the person attacked and the Executive and 
deprive tke aggrieved of any remedy so as to 
enable the Executive practically to seiz3 
all property at its will and pleasure without 
any reference to a Court of Law. 

I now come to the ground of vaguenes3. 
There are 20 extracts under five heads. 
This multiplicity of articles contravenes the 
principle laid down by the Privy Council in 
Sabrahmania Ayyar v. King-E'mperor (6). 

[Sespacrear Arrar, J.—Thatis on the special 
section of the Criminal Procedure Code. | 

[ABDUR Ranim, Orre. 2. J—That was an ir- 
regularity, but there is no question of any irre- 
gularity before us.) 

Mrs. Besané.—There are words in that 
judgment which indicate that a multiplicity 
of charges is embarrassing. The Lord Chan- 
cellor points ont that the accused was charg- 
ed with no less than 41 asts, and he saye 
that the reason for limiting the number of 
charges, asin an English Court, is in order, 
obviously, that the Jury may not be pre- 
judiced Ly the multiplicity of charges, and 
that it causes embarrassment both to the 
Judge and the accused, and would inter- 
fere with definite proof of distinct offences. 
The policy of such a provision is manifest. 
The necessity of a system of defining a. 
criminal offence is, therefore, evident. No 
such accurate definition has been given of my 
offences. A hasty putting on of parts of 
section 4 (1) under the various clauses (a) to 
(e) does not give me the protection that I 
ought to have had. 

The beginning of these proceedings, namely, 
the order of May 22nd by the Chief Presidency 
Magistrate to deposit security before him is 
illegal. There I have to meet section 22, 

[Aspor Rany, Orr. O, J.—Does a diffienl- 
ty lie there ? | 

Mrs, Besant.—That protects an Wxecutive 
order, but if cannot oust the jurisdiction 
of the High Court for all criminal proceed- 
ings. 


(6) 25 M. 61; 11 M. L J. 233; 8 Bom. L, R. 540; 6 
©, W. N. 866; 28 [. A. 257 (P. C.) 2 Weir 271, 


* 


550 n INDIAN 


ANNIE BESANT V. GOVERNMENT OF MADRAS, 


[Aspus Raum, Orga. C. J.—There you are 
mistaken. Whatever power we have under 
this Act must be found within the four corners 
of the Act. ] 

Mrs, Besant.—It is possible that an act of 
the Legislature may have power to bar a suit 
against an Executive officer for a wrongful 
act, but it has no power to bar action which 
is intended to set aside a judicial action. 

[Appur Raam, Orre, ©. J.—Do you mean 
that we are not barred under the Charter 
Act? | 

(Seswactrr Aivar, J.—We have to read 
sections 17 and 22 together. | 

Mrs. Besant.—Supposing that the Magis- 
trate imposes the security on me by a mis- 
take and that is forfeited by the Local 
Government, am I barred from going be- 
hind the forfeiture to the illegal imposition of 
the security by the Magistrate? I sub- 
mit that that cannot be the meaning of 
section 22, 

[Avuna, J.—The question is whether you 
can go to that point in a petition which is 
under section 17. ] 

Mrs. Besant.—-It has reference to sections 
4 and 3 which will make us see that it 
does come. Suppose it is held that sestion 22 
bars me, I say that the section itself is ultra 
vires. Thereis no powerin the Legislature 
to make it. It ousts the jurisdiction of the 
High Court. 


[SRSHAGIRI Arrar, J.— Do you mean that the 
Governor-General had no power to pass this 
section? | 

Mrs, Besant. —Yes, if it is intended to pre- 
vent such interference. 

LArxine, J.—Section 22 may be ultra vires, 
but not section 17.] 

_ Mrs. Besant.—The whole of the Act. 

_ [SESHAGIRI Arrar, J.—Do you apply under 
section 15 of the Charter. Act? If you put in 
your petition onder the Charter Act in 
view of our powers under that Act there may 
be some meaning. If the petition is under 
section 17 of the Press Act— |] 

[ABDUR Rasim, Orrg. C. J.—Yon are peti- 
tioning under section 17 of the Press Act and 
if you want us to exercise powers under the 
Charter Act, you have to putin a proper 
application. | 

Mrs. Besant.—I have a petition which will 
be pleaded by my Vakil as a criminal 
revision petition in the ordinary jurisdic- 
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tion of the Court. On ‘some technical 
grounds it was returned to me and it is still 
pending. 

[Aspur Rasim, Orre. C. J.—This Court is 
constituted specially under the Press Act and 
we cannot hear that petition. | . 

Mrs. Besant.—I presume that it is within 
Your Lordships’ power to hear that petition. 
The points are the same. 

[Aspur Ranim, Orre. O. J.— This Bench 
cannot hear it. We have to constitute an- 
other Bench for hearing a petition under the 
Charter Act. ] 

Mrs. Besant.—Eiven that will hardly 
deprive the High Court of its inherent 
powers of putting an end to forfeitures. . 

[ Avie, J.—We are dealing with a petition 
under the Press Act. In these proceedings 
we cannot go to the question whether the 
section with which we are dealing is legal 
crillezal. That ought to be done independ- 
ently. | ie. 

Mrs. Besant.—I shall be obliged to raise it 
presumably in the other. l 

[Aspur Rasim, Orre. C. J.—This is a 
specially constituted Bench bat you can raise 
jt and this Bench may be re-constituted as 
an ordinary Bench and then you can argue 
that matter. ] 


Mrs. Besant.—The Press Act as a whole? 

[Agnor Rasam, Orre. C. J.— You had better 
now restrict yourself to section 22, Is it an 
old Press? | 

Mrs. Besant.—Yes, I say it in my affidavit. 

[Seusuaciat Arrar, J.—You say that when 
you purchased the Madras Standard and gave 
a declaration, you ought to have been asked 
to deposit security. 

Mrs. Besant.—Yes. 

The Advocate-General,—There is a proviso. 

Mrs. Besant.—I am going to argue that it 
is an old press. 

[Aspur Rasim, Ogre. O., J—-You say that 
the Magistrate having held that the security 
was not necessary, he had not power to vary 
it afterwards? | 

Mrs Besant —Yes. 

The Advocate- General. —That objection is 
not competent, 

[Aspur Ranim, Orra. C. J.—She contends 
that we can interfere. | 

Mrs. Besant.—In the recent Patna case it 
was an old Press started before the passing 
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of the Press Act, 1910. For some reasons 
not intelligible it was carried on from 1909 to 
1914 without a declaration. Anyhow on 24th 
June 1914 the keeper of the Press filed the 
necessary declaration. It was not held that 
that took away the protection which was 
given to an old Press. . 

The judgment says: “The matter is very 
much one of form. We have not before us 
the previous proceedings under section 3 
and it would undoubtedly be even better if 
the learned Magistrate had framed a notice.” 

I go to the question whether there is juris- 
diction or not. I urge that this arises under 
section 17 which thereupon beccmes_ the 
basis of my erguments. This is clearly with- 
in the competence of the Special Bench 
The Act says in section 22, that everything 
is shut out except “the High Court on such 
application as afcresaid.” That application 
aforesaid is under section 17. Section 17 
does not apply unless anorder of forfeiture has 
been made under section 4. 

[Suswacirr Aiar, J.—Under section 17 the 
forfeiture has been made. Thecontention isthat 
the Magistrate having acted under section 
3 proviso, you come under section 17, Where 
a security has been demanded by the Magis- 
trate under these powers within section 3 (1) 
proviso, can you ask us under section 17 to 
revise that order? } 

Mrs. Besant—.The proviso cannot be read 
into section 8. The order of forfeiture has 
been made under section 4. 
‘any security as required under section 3, ets.’ 
If a deposit has not been made under section 
3 the matter does not come under section 4, 
Section 3 runs as follows: [Here reads the 
section.] The Magistrate has no power to 
demand security after he has once exempted. 

Section 3 must come into consideration 
because section 4 orders that it shall ke 
demanded as required by section 3 (1). Henze 
there is no such legal order as is contemp- 
lated by section 17. 


Going to section 4(1), the nature des- 
cribed therein mast be certain definite ele- 
In order to bring any article under 
that section the article must have been printed 
in a printing Press by which security has been 
deposited under section 3. Secondly, the Press 
must be used for the purpose described, I shall 
ask Your Lordships to consider whether a 
Press is used for the purpose of eertain things 
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or they ara merely isolated passages contrary 
to the policy of the paper as a whole. It 
must be shown that the Press is of the type 
described in section 4 (1). Thirdly, if the 
security under section 3 has not been deposited 
or is deposited independent of section 3 then 
section 4 has no application. 

(Seswaciri Atyar, J.—There must be a legal 
liability to deposit security. | 

Mrs. Besant. — It must be legal and it 
practically means thatthe order of forfeiture 
under section 17 must be a real order. 


I now come to section 8 on which so much 
turns. The Act under which we all have to 
make a declaration is the Act of the Press 
and Registration of Books and Newspapers. 
In that the Magistrate has no discretion of 
any kind. There is no security under that 
Act. Whenever the owner is changed or the 
Press is changed, a fresh declaration is 
necessary. When we come to the Press Act 
of 1910, then the giving of security is normal. 
It is not in the sense of any penalty atall. I 
shall read the proviso to that section. The 
Magistrate has discretion as to the amount 
of security. There isa proviso to section 8 
of the Act also. The second proviso is 
identical with that in section 8. Clearly the 
second proviso cannot apply to the first pro- 
viso and it is of the nature of an exception to 
the original sub-section 8. A proviso of a 


sub-section cannot be taken as identical 
witb, and cannot be read inuto the 
sub-section. Nor can it be read for the 


purpose of construing the sub-sectidn un- 
less the sub-section itself is doubtful. If the 
sub-section taken independently has two 


‘possible meanings, then it has been held to 


be legitimate to use the proviso in order to 
find out which of these irreconcilable or 
doubtful meanings is the proper one. Other- 
wise it must be taken as an independent 
thing bringing in a separate rule alto- 


gether. An exception to a particular set 
of circumstances obviously cannot be 
identical with the set of things 


to which it isan exception. I submit that 
anorder under the proviso is not an order 
under the sub-section. See Craies Statute 
Law, 4th edition, page 198. The effect of 
accepting provisos is to accept the preceding 
enactment which but for the proviso would 
be within it. LIshould be within this sub. 
section 3 if it were not for the proviso. 
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[ Azpve Raia, Orre. C. J.—You argue that 
any order under sub-section’ does not include 
the proviso. You further argue that the de- 
posit of any security cannot apply to an order 
dispensing with security? | 

Mrs. Besant.—That is exactly my sub- 
mission. See also Oyclopsedia of Law and 
Procedure. (Volume 32). “It is something 
engrafted upon the preceding enactments 
and is legitimately used for the purpose of 
taking special cases within general enact- 
ments and providing specially for them.” 
The Magistrate exempts them from that snb- 
section and puts them on to a separate class. 
After he has done that, he cannot either 
cancel or vary, or, a3 he has done, cancel and 
vary the order, and, therefore, I submit that 
his order imposing security is bad. He had 
no jurisdiction to make it, and he has utterly 
disregarded the Act under which he claims 
authority, 

The dispensing with security is not an order 
but an exception to the order. Then it is 
impossible to cancel and vary an exception. 
The proviso gives the Magistrate no authority 
to do both. Supposing a Press became 
rebellious afterwards, there is section 12 
applicable to it. By section 12 authority is 
given to cancel any issue of a newspaper 
which the Local Government thinks contains 
all those words, signs, and the rest of them. 
Then section 17 would at once come in after 
section 12; so that Government is not help- 
less, 

[Asoer Rasim, Orra. C. J—The Govern- 
ment cax deal only with the publications, and 
not with the Prese? | 


Mrs. Besant. —A newspaper, book or such 
document, and the offending one can be 
seized at once. It may be said that it is 
troublesome. But, on the other hand, if a 
Press was so excéptionally good, there is an 
exceptional mode of dealing with it. 

[ABDUR Rasim, Orre. O. J.—Sub-section 2 
to section 3 gives more power to the Local 
Government. | 

Mrs. Besant.—Yes, there has been no 
break or stoppage in the conduct of my 
paper. 

The Advocate General.— A new declaration 
has been made superseding the previous 
one by a different person. 

Mrs. Besant.— That does not change the 
Press. The Press js the same, The neces- 
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sity, of course, was that the Local Govern- 
ment must give grounds for the action taken 
and from that necessity the Magistrate 
cannot escape. The fact that there was a new 
declaration by myself does not destroy its 
character as an old Press. The moment 
that an Act gives powers to a Local Govern 
ment to give grounds for the purpose of 
action, it imposes on that Government a 
judicial character. For Executive acts, it 
does not give reasons. The Press Act in- 
dicates three bodies: the Magistrate, the 
Local Government and the High Court. I 
submit that all these under the Press Act 
are judicial bodies and they must give rea- 
sons for their decisiona. 


[Avutna, J.—You must take ‘signs, words 
or visible representations, etc., under section 
4, is it not a reason? ] 

[Aspve Ranim, Orria. O. J.—Section 12 
stands on a different footing, which says that 
you must give reasons. 


Mrs. Besant.—If they were judicial bodies 
they have a duty of hearing both sides. 

{[Asvvr Ranum, Ovria. C. J.—How can 
you say that Government is a judicial body? 
You do not find those words ‘stating grounds’ 
in section 4. I do not know why they 
have made a distinction, They have made 
a clear distinction between section 4 and 


section 12, ] 


Mrs. Besant.—The Act was so hurriedly 
passed. In any case, even if your Lordships 
do not think that the Local Government 
has a quasi-judicial duty, the Magistrate 
has and the High Court has. Hence the 
Magistrate ought to have called upon me to 
show cause or ought to have heard what I 
had to say. I paid the money under pro- 
test. I paid the security really in order to 
find ont what wrong I had done. The 
Magistrate entirely ` evaded doing his act 
ina judicial capacity but acted as a purely 
executive authority, Deing not an execu- 
tive but a judicial officer, he comes under 
the law laid down so very strongly in 
Scott v. Scott (7). Lord Shaw pointed out the 
difficulties arising in law, that there was a 
danger cf remitting constitutional rights 


(7) (1918) A. O. 417, 82 L. J. P. 74 109 D.T. 1; 
57 S. J, 498; 29 T, L. R. 520, 
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to the region of judicial discretion and 
that it shifted the foundations of freedom 
from rock to sand. Hae argued the whole 
question of judicial power to keep his pro- 
ceedings away from the public and he held 
that there was no such power. 


[Aroor Ramm, Orre, C. J.—That has 
nothing to do with this case. ] 

Mrs. Besant.—The Magistrate refused to 
give me particulars, 

[Aspur Ragin, Orre. O. J.—What parti- 
culars had he to give P] 


Mrs. Besant.—He had instructions of the 
Government Solicitor on the other side and 
a large number of papers which he refused 
to show me. 

[ABDUR Rasim, Orra. C. J.—That cannot 
help us in this petition undersection 17. | 

Mrs. Besant.—I say he was not acting in 
a judicial manner. . _ 

[Aspor RAHIM, Orra. C. J.— You have to 
point out that itis a matter of being ultra 
vires, As to whether it is an irregularity or 
not, you cannot go into it now.) 

Mrs. Besant.—Section 22 of the Act is 
ultra vires, even if the whole Act is not. 

{Aspor RAHIM, Orre, O. J.—It is open 
to you to argue that section. 22 is ultra 
vires. | 


Mrs. Besant.—It is ultra vires because it 
restricts the High Court’s jurisdiction. The 
High Court has powers which cannot be in- 
terfered with by any Statute. section - 4 
taken by itself is distinctly lira vires. 

{Aupore Ranim, Orre. O, J.—You can 
argue that, but I do not know how you can 
make it out. ] 

Mrs. Besant—As a British citizen I come 
under certain laws from which I cannot be 
. dissociated. In fact they always clothe me 

as being born inthe United Kingdom. I 
am not going to press that point but I put 
it as anextra reason. I lay special stress 
on forfeiture under section 4. 


I am not concerned with the various 
clauses. The point is that the forfeiture 
which it gives is not forfeiture in law. 

[ABDUR Ranim, Orre. C. J.—The Governor- 
General may pass any Act?] 

Mrs. Besant.—Not any Act which is 


against a certain thing. The Government 
of India Consolidating Act, section 65, says 
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that the Governor-General has no power 
to make certain laws affecting certain things, 
unless expressly authorised by the Pakne- 
ment of England and he has no power to make 
a law affecting the powers of Parliament, 
etc. The general principle will bə that 
no Statute of a local Legislature can con- 
travene a Statute passed by Parliament, 
nor can it make a law which affects the 
unwritten law or constitution. I do not 
propose to detain your Lordships with a 
long argument as to the many Charters 
and Regulations passed from time to time. 
All that is necessary for my argument is 
just to allude to what may be called the 
Standing Charters which deal with this 
special point. The first was of Queen 
Elizabeth which dealt with British subjects 
who came to reside in India. Then we 
dismiss all others until we come to Charles 
Ils. I then go to the Regulating 
Act which gives power to make rules not 
repugnant to the Laws of the Realm. 
In. every one of these, the powers of 
the Governor-General in Legislative Council 
were limited by the fact that they mast 
not be contrary to the laws of the King 
of England whereof India was a dependency. 
This is repeated againin 3and 4 William 
IV and in the Act of 1858 when the 
Crown took over the sovereignty of India, 
held in trust prior to that by the East 


India Company. And then came in the 
Indian Councils Act of 1861 in which 
these particular words were reproduced 


and in the Government of India Act of 
1915 they are found in the exact form. 
That was one of the Acts which might 
not in any way be contravened by any 
law which might be passed in India. 

The question must at once arise what 
is “Unwritten Law,” which is rather a 
vague phrase. It is admitted that the 
unwritten Laws of England are recited in 
the Magna Charta which at that timé were 
regarded as forming the laws and con- 
stitution of England. No. 39 of that 
runs:— No free man shall be arrested, or 
‘imprisoned or diseised of free hold, of 
liberties or of customs, (customs being a 
technical word implying exactions by the 
Crown of money), nor in any way injured, 
except by the legal judgment of the Peers 
or by the law of the land,” The words 
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I lay stress on are “he shall not take 
property except by the law of the land.” 
[“Stuhb’s Select Charters”, page 293.] In 
the 12th clause of the Petition of Rights 
given in Appendix 508 all the words 
which bear specially on this section 4 occur. 
Several amounts were made of fines and 
forfeitures before any conviction or judg- 
ment against a person.” I submit that 
forfeitures are not laws of the land, but 
as such are against the Bill of Rights, which 
is over every subject of the Crown, whe- 
ther British born or Indian born. 


[Aspur Raam, Orre. O. J.— Under section. 


65, all subjects of His Majesty and servants 
of the Crown in other parts of India are 
referred to. It is a Parliament Act. Does 
it not include all British subjects also? ] 


Mrs, Besant.—As a British subject I 
cannot be separated from the Magna Charta 
and the Bill of Rights. 

[Anpur Ramis, Orre, C, J.—The Governor- 
General in Council has got power to legislate 
for every one in British India. ] 


Mrs. Besant—Not against the authority 
of Parliament. : 

[Apour Rasim, Orre., C. J.—Is there any 
limitation there?) 

Mrs. Besant.—Section 65 (2) has made a 
special exception as to what the Governor- 
General must not do. 


[Aspur Ranim, Orre ©. J.— It does not 
purport to pass a law against the unwritten 
law of Great Britain and Ireland. | 

Mrs. Besant.—Yes. I took the sentenve 
from the Bill of Rights. 1 quote from 
Stubb’s “Fines and Forfeitures,” page 508. 


[SESHAGIRI Atyar, J.—Sir George Barnes 
considers how far the Petition of Rights 
affects persons outside the United King- 
dom. | 

Mrs. Besant.— A British subject wherever 
he goes can claim those rights, 


[Aspur Ranim, Orre. C. J.—Whatever law 
exists, England is governed only by that 
Law and is not governed by any law in 
British India. ] 

Mrs. Besant.—I would mean that he carries 
with him certain fundamental rights such 
as liberty of person and right of property; 
unless deprived of them by ordinary Courts, 


INDIAN OASES. . 


[1917 


[Aepur Ranim, Orre, C. J.—Everybody has 
that right.) 

Mrs. Besent.—Without a sentence of a 
Court of Law, a person could not be de- 
prived of property. 


[Asour Rauis, Orre. C.J.—For depriving 
a subject of his property, there are various 
laws. Take the Income-Tax Act for 
instance. There are other Acts also which 
forfeit property, such as the Revenue 
Recovery Act. | 

Mrs. Besant.—The right of taxation is a 
right which is specially reserved to the 
Government. 


[ABDUR Raum, Orre. C. J.—The Governor- 
General-in-Council also has power to make 
laws for recovery of property. | 


Mrs. Besant.—That does not show that 
an action of the Executive is, therefore, 
justifiable, 

[Asocr Rani, Orre, C.J.—It cannot be 
the meaning of the words unwritten law.] 


Mrs, Besant.—I contend that the duty of 
a subject is to obey the laws. Those are 
relative and the King has the duty of 
giving protection to life, property and 
liberty except when a Court of Justice has 
pronounced that they are forfeited. I object 
to the arbitrary action of the Executive 
which before trial forfeits. Money is levied 
and then I am askéd to go to Court. 
Practically my argument under this head 
may be divided into three parts. The first 
would touch section 22, secondly, that the 
law of the land as administered by the 
King’s Courts of Justice could not take 
away or infringe the powers of the High 
Court by any law which is passed by 
the Governor-General-in-Cuuncil and which 
removes the power from the Judiciary and 
vests the same in the Executive. The 
jurisdiction of the High Court is ousted 
and in that way the protection of the 
subject, however legitimate the exaction by 
the Executive, is infringed by its action. 
The third point is that the Laws of Eng. 
land demand that the guilt of the accused 
should be proved before he is punished. 

[Aspor Ranim, Orre. C. J.—There is no 
question of guilt at all. | ; 

Mrs. Besant.—I have a penalty of forfeiture 
against me before any wrong is proved, 
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[Anoor RAHIM, Orra, ©. J.—You are not 
found guilty of any crime. | 

Mrs. Besant.—Forfeiture of property is 
punishment. Itisa penal proceeding. The 
Bill of Rights gave a declaration that it should 
never again, be done. 


[ Appur Raum, Orre. C. J. There is no 
sentence or order against you personally. 
There is no such sentence provided for in the 
Act. The Act does not deal with any crime 
committed by any person. It deals with 
certain documents which contain certain words 
and prohibits the publication of those docu- 
ments. 

Mrs. Besant.—I am charged with incitement 
to murder, etc. 


[SeESsHAGIRI Aivar, J.—Your petition does 
not go to the root objection, but to the way in 
which the power is exercised by the Govern- 
ment. You are asked to come here to show 
that the forfeiture should not have been 
incurred. | 

Mrs. Besant. —When a man is accused of 
doing a wrong thing he is punished first. 


[SesHAGIRI Arrar, J.—Can you say that the 
Government are wrong in having driven you 
to the Court after forfeiture? Can you say 
that the Government have no power to act 
in that way?) 


Mrs. Besant.—My contentionis that the Gov- 
ernor-in-Couucil has no power to inflict forfei- 
ture before proving the wrong, because such a 
procedure throws the onus of proof on the 
ascused person. It ought to be the duty of my 
opponents to show that I have done a wrong. 

[Sesmaciri Airar, J.—It is with regard to 
the mode of legislation and not the power of 
legislation. | 


Mrs, Besant.—It is a point which I press; 
particularly because it has been the point 
on which the Bill of Rights was based. 
Elad the King a right to take money, fines and 
forfeitures without anything behind him of 
legal decision? It has been decided that no such 
right exists. I claim that the people are 
under the protection of that right which exists 
in England. The third point is that the Laws 
of England provide for forfeiture after a 
sentence. What the Press Act says is: “We 
bave taken from you your money. If you 
like you can go to the High Court, and under 


INDIAN CASES, 


555 


impossible conditions, you can try to get it 
back.” It is that which is a distinct breach 
of the law. Itis one of those Acts which 
has penal consequences and forfeiture of 
property is one of the highest penalties known 
to English Law. The Press Act permits this 
forfeiture by a notice in writing and not by a 
sentence after atrial. 


{ Aupur Ragin, Orre. O, J.—Could a British 
subject be interned under the Defence of India 
Act?) 

Mrs. Besant.—There you have a measure of 
urgency. 

[ABvUR Raut, Orre. O, J.—It isan Act of 
the Governor-General. | 


Mrs. Besant.—Y es, just as England is now 
under Martial Law. 


[Avuine, J.—England under Martial 
Law? | 

Mrs. Besant.—Under the Defence of the 
Realm Act. 


[ABDUR Raum, Orra. O. J—Ordinary Courts 
are not suspended. Special Tribunals are 
appointed no doubt, but that does not make 
it Martial Law. If the Defence of India Act 
is within the competence of the Legislature, 
I do not see why the Press Act should not be. 
The Defence of India Act affects persons, 
while the Press Act affects property. | 


Mrs. Besant.—The Defence of India Act is 
only current during the War and six months 
afterwards, with the special object of defending 
the Realm from riots, ete., and it certainly 
has been always held where a country was 
imperilled special Acts of emergency were 
permitted, and, if the Press Act were an Act 
of emergency, I doubt whether I would put 
forward this argument. It isa statute of a 
permanent character. 

In the Ameer Khan case the point of 
allegiance arose. Instead of a sentence 
of forfeiture we have an order giving 
the Local Government’s opinion. Govern- 
ment has not even stated any reasons and the 
result is that ib may forfeit illegally as much 
as it pleases and nobody can help the 
unfortunate victim. We have, therefore, the 
difficulty that no one under this has any cause 
to defend himself. The Government says: 
“Go and get the money back by going to the 
High Court,” jt makes the Court helpless 
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and it is the reverse of all rightful Govern- 
ments under the Crown of England. I rely 
on the statement of Mr. Justice Norman who 
puts it very much better than I can [In the 
matter of Ameer Khan (8)]. It wenld be a 
startling thing that rights of so sacred a 
character could be taken away by an Act of 
the subordinate Legislature. It isto those 
fundamental laws that I refer. 


According to the Bill of Rights and Magna 
Charta the right stands on the same level. 
In the Bengal case the Judge regarded it as 
an emergency legislation and the power was 
given to the Governor-General to pass 
emergency legislation when the state of the 
country required it. 


[Aspor Rania, Orre. O. J.—There is a 
special power given to the Governor- General- 
in-Council to pass emergency lawas.) 


Mrs. Besant, — If the condition of the country 
requires it, : 
The  <Advocate-General._The Governor- 


General's Executive Council can pass an Ordin- 
ance which can last for six months. The 
_ power of the Governor-in-Council is the 
same, The Defence of India Act is not an 
Ordinance but a legislative enactment. 


Mrs. Besant.—I am contending that we are 
not dealing with an emergency Act but an Act 
on the permanent Statute Sook. I would 
very briefly draw your Lordships’ attention to 
the legislation on the Press. The present 
Press Act is entirely different from every 
other Press Act except the Vernacular Press 
Act which gave exceptional powers to the 
Executive and was abolished. In 1867 we 
have the first of this series of laws. 


[Aspor Raum, Orre. O. J.—Why are you 
going to the past history of the Press Act? ] 


Mrs, Besant.—To show to your Lordships 
that there is no other Press Act except the 
Vernacular Press Act and the presənt 
legislative enactment, which allow any 
forfeiture or any penalty to be inflicted 
except by a Magistrate after hearing the 
person affected. 


[ABDUR Raum, Orre. O. J.—That may be 
so. The Press Act does go very far. There 
“ig no doubt abont it. ] 


(8) 6 B. L. R. 392, 
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Mrs. Besant. — With regard to the Vernacu- 
lar Press Actit is against the whole tendency 
of the English Legislation under which the 
Crown assumed the sovereignty of India. 

I now turn to the incriminating pas- 
sages, The crimes against which this 
Act was specially directed are recited in 
section 4. In a paper where there are a 
large number of very weighty and argu- 
mentative articles dealing with fundamental 
questions of public importance, all that the 
Government could find in order to bring 
me under the security section of the Press 
Act are these trivial extracts. I ask your 
Lordships now to turn to the passages and 
see whether they in any way approach the 
object for which the Press Act was 
enacted. ` 


[Apour Ratu, Orra., ©. J—What you 
have to satisfy is that what is written 
here does not come within the scope of 
the words, signs or visible representa- 
tions, etc. | 


Mrs. Besant.~The word “otherwise” 
includes everything and anybody can he 
caught technically within it. I am going 
to ask your Lordships to construe the 
words hatred and contempt not as any 
passing feeling of anger nor a passing 
feeling of annoyance against an act of 
Government but as meaning such hatred 
and contempt as would lead to the crimes 
which are here laid down. 

[Ayzina, J.—Crimes referred to in clause 


(a) ?] 


Mrs. Besant.~—In all the other clauses 
also. Offences which will lead to murder, 
to explode under the Explosive Substances 
Act and to draw officers from their alle- 
giance. 


We come to the answers to the attacks 
of the Anglo-Indian journals. That I 
shall deal with later in detail. But I say 
thit they are justifiable answers unless 
the Court holds the Anglo-Indian papera 
may attack and that Indian or pro-Indian 
papers may not reply. 

So far as Home Rule is concerned, it 
is enough to point out that in’ Bent 
Bhushan Roy v. Emperor (9) it was laid 


(9) 840. 991; 6 O. L. J. 699; 11 ©. W. Ñ. 1080; § 
Or. L. J. 267. 
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down that advocacy of Home Rule, Swaraj 
or Self-Government is -legitimate. It can- 
not be that on that point it is attacked. 
The attempt is to build up the Empire and 

“to urge law-abiding methods and absence of 
cringing, and we are told it comes under clause 
(a) which includes bomb throwing. That is 
not my view. There is nothing more in 
these extracts except what I have there 
touched on. I ask your Lordships to say 
whether in the whole of these extracts 
there is incitement to murder, to outrages, 
to intimidation, violence, treason or bomb 
throwing. Those are the crimes against which 
the Act is levelled. 


These are the worst passages or rather 
the best passages for the purpose of the 
Press Act that the Advocate-General and 
the Public Prosecutor bave been able to 
find in my paper and that is a great 
testimony to the value of my paper, I 
think in this Act hatred or contempt 
towards the Government established by 
law in British India is not hatred towards 
individuals, On that I shall have a 
careful argument to put forward. 


Tt means the system of Government, 
the Crown and Government in the sense 
in which it would be used in England, 
Government would have to be read in the 
light of that meaning. There is no 
-reference to unconstitutional methods, pro- 
vided that nothing is done to derogate 
the authority of the Crown and break the 
connection between Great Britain and 
India but only to change the powers of 
certain classes of people and make them 
constitutional instead of arbitrary, 

[Aspur Rais, Orre, O. J.-—To advocate 
change in the form of Government does not 
come under the clause (c). | 

Mrs. Besant.—I£ it were a proposal to 
wage war against the King it would be. If 
it is 
in Executive Council or of the civil 
servants generally, or what we call the 
bureaucracy, all these things might be 
legitimately urged. I shelter myself, there- 
fore, under the exception mentioned in the 
Penal Code. 


“[SesHAGIRI Arrar, J.—That India should 
‘be split up into various Provinces and 
governed like Indian States. | 
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Mrs. Besant.—Yes, my Lord. 

The Advocate-General.—It is quite possible 
to advocate Home Rule in a way and by 
means calculated to excite disaffection, hatred 
and contempt. It is those things against which 
action is intended. I am instructed to say 
that any advocacy of Home Rule does not 
come within the scope of the Press Act. 

[Anoor Rasim, Orre. C, J.—You 
then leave it out. | 


Mrs, Besant.—That narrows ‘the field. 
Disaffection includes disloyalty and feelings 
of enmity. I have always been most in- 
tensely loyal. Feelings of enmity do not 
exist. Explanation 2 is still more useful 
to me. That is an attempt to obtain 
alteration in the methods of Government 
by lawful means. That exactly covers 
everything that I have done through the 
whole of my ‘agitation. I express disap- 
proval of the measures with a view to 
obtain their alteration by lawful means 
and reiterate it over and over again. 


[Astur Raut, Orra. O. J.—Section 20 
relates to evidence, in aid of the proof. ] 

The Advocate-General.—It is for me to give 
evidence in aid of the proof. 


{Aspur Rauris, Orre. C. J.— Suppose the 
nature of the articles is perfectly innocent. | 

LAYING, J.—Do you mean that the 
prosecution can put in other articles than 
this ?] 

The Advocate- General.—Yes. 


[ABpur Rasim, Orre. C, J—Do you mean 
articles of an incriminating nature or of the 
nature and tendency which are allegedP. You 
are reading words which are not there. | 

The Advocate- General.—Evidence in proof of 
the nature charged. 


may 


[ABDUR RAHIM, Orre. C. J.—It is open to 
Mrs. Besant to put in other articles. Do 
you argue that she cannot do so ? | 

The Advocate-General.—I will indicate to 
your Lordships what I mean. With 
respect to these particular articles which 
are included in the order of forfeiture, if 
there is anything that has a bearing 
that may go. But protestations of loyalty 
and various other things, the general 
policy of the paper in other matters, 
will not throw any light upon words 
which are included in this order of 
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forfeiture and which are charged as com- 
ing ander the Press Act. That is the 
nett result of the rulings. 

{Avuine, J.—Suppose Mrs. Besant puts 
in an article to show that the tendency 
of an article charged is not what you 
say if is. Is it relevant or not? Tf you 
put in an article to show that the ten- 
dency of a charged article is bad, surely 
we must allow her to put in an article 
to show that it is not. ] 


The Advocate-General.—What has been 
decided is that the other articles relied upon 
must relate to the exact matter and throw 
light on it. If a certain intention is entertain- 
ed by the Editor, or a proprietor of a news- 
paper upon other occasions upon other subjects 
or general professions of loyalty to the 
Crown, they are irrelevant for the purpose 
of qualifying the nature of the words which 
ars attacked as coming under section 4. 


[Aspor RARIM, Orra. O. J.—Do you mean 
to say that any articles which show the 
policy of the paper cannot be putin? | 

The Advocate-General.—The question is, what 
is the effect of the words which are implied 
in a particular article. 

[Aspor Raum, Orre. ©. J.—When you 
are charging certain articles as inciting to 
murder, creating disaffection or class 
‘hatred, surely ‘all articles to show that 
the policy of the paper is not that, 
would be relevant. | 


The Advocate-General—They would be 
irrelevant. With regard to the nature of the 
articles which would be relevant under 
section 20, the words used there are “in 
evidence” not of the nature or tendency of 
the articles but the effect they produce 
onthe minds of the reader. I submit the 
decisions are clear. 

[ Anpur Ranim, Orre. C.J.—There is no- 


thing with regard to the intention or motive. 


The question 
effect. | 

The Advocate- General,— What is the effect of 
the articles on the readers? They are 
the real persons to judge. There are a 
number of decisions of the Punjab Chief 
Court which say that mere general protesta- 
tions of loyalty are not enough. 

[ARDUR Rapin, Orre. O. J.—Have you 
any decisions of the High Courts? | 


is only with regard to the 
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The Advocate-General.—No, of the 
Punjab Chief Court. : 
[Aspor Rann, Orre. O. J.— Is the Punjab 


Chief Court equivalent to the High Court? ] 


The Advocate- General.—Yes. Itis the High 
Court within the meaning of the Criminal 
Procedure Code. Of course, it is not a 
Chartered High Court; anyhow it is a 
tribunal constituted under this Act. It is 
a High Court for purposes of this Act. 

[Sespacirni Aryar, J.—The articles must 
throw light on the nature and tendency of 
the writer. | 

Mrs, Besant.—The section has two explana- 
tions. The first is disaffection which includes 
disloyalty and all feeling of enmity. The 
second relates to expressing disapproval of 
the measures of Government, ete., with a 
view to obtain their alteration by lawful 
means or of the administration or action of 
the Government or of the administration of 
justice in British India without exciting or at- 
tempting to excite hatred or contempt. This 
does not come within the scope of clause 
(c). For the moment leaving explanation 
I and taking explanation II relating to 
expressions of disapproval of measures to 
obtain change by lawful means, that is an 
exception in the form of explanation. Now, 
the allowance deals with measures of Govern- 
ment without causing disaffection as regards 
Government and so on. The explanation, 
really covers hatred and contempt of a claas 
as well as of Government or of measures of - 
Government. | 


only 


The Advocate- General.—Ilt is specific. 
Mrs. Besant.—It is in the same sub-clause; 


so that it might be taken to apply 
to the less as it is stated to apply to the 
larger. 


[ABDUR RAHIM, Orra. O. J.—If the com- 
ments are to affect a particular class, that 
argument is right. If the comment ex- 
pressing disapproval of Government affects 
a particular class or a section of His 
Majesty’s subjects, then explanation II would 
apply. ] 

Mrs. Besant.—Chief Justice Jenkins says 
any attack upona religious class does not 
come within this clause. J desire to narrow 
down his reasoning of the clause in which 
he stated, and. Justice Stephen agreed, 
that even speaking against a class commit- 
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ting robbery would come within tbe clause. 
I am trying to narrow down the clause 
for purposes of this case. 

[Aspur Raum, Orre, C. J.—The comment 
must be expressive of disapproval of the 
measures of Government. Is it necessary 
to argue that point, namely, that any of 
the articles was directed against Govern- 
ment ? i 

Mrs.“ Besant.—Sometimes criticisms on 
measures of Government are made. I traverse 
the whole contention that tbere is anything 
in the paper to excite hatred and con- 
tempt of Government. On this point of 
hatred and contempt to which I desire to 
draw your Lordships’ attention, I shall 
refer to (Queen-Hmpress v. Kahanjé (10). 
It is a case heard by Jardine and 
Ranade, JJ. There it is a case of a 
dangerous riot. At such a time a poem 
was published which was held to increase 
the excitement. Mr. Justice Jardine goes 
to say: “Many sermons especially in fac- 
tious times raised ill-feelings in the minds 
of the opposite party. Yet, i$ is not general- 
ly a reason for interference with the 
liberty of. speech or the liberty of the 
Press. Such interference with legal rights 
would only cause oppression.” Mr. Justice 
Ranade puts the matter more strongly. 

This case has a bearing on the con- 
struction of the words ‘Hatred’ and ‘Con. 
tempt’. 

[Aspur Raum, Orra, O. J.—It does not 
define the words ‘Hatred’ or ‘Contempt.’ ] 


Mrs. Besant.—It shows the fact that 
even if it had been held to make the man 
angry, the anger is the fault of the man 
who felt angry and not that of the writer. 
The words of the Press Act are taken 


from the Penal Code, section 124A. It 
has thrée explanations. Disaffection in- 
cludes disloyalty. Comments expressing 


disapprobation of the measures of Govern- 
ment with a view to obtain alteration by 
lawful means do not constitute an offence 
under this section, 

Explanation 3 says comments without 
expressing hatred or contempt do not con- 
stitute an offence under this section, 

I then turnto section 153A. The expla- 


(10) 18 B. 758; 9 Ind, Dec. (N. s.) 1015. 
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nation says that it does not amount to an 
offence if comments are made without 
malicious intent. To bring the charge home 
to an accused under this section, the Court 
must be satisfied that the accused had a 
conscious intention of promoting, causing 
or exciting enmity and hatred between the 
various classes of His Majesty’s subjects, 
2. e., Europeans and Indians. There must be a 
deliberate attempt to incite one class against 
another. By my paper, on the contrary every 
opportunity is taken to bring the various 
classes together, and, if there be any refer- 
ence to any special treatment, if must be 
taken to be an attempt to bring the various 
classes together and to remove any unneces- 
sary difference in treatment. The explana- 
tion requires dishonesty and malicious in- 


tention. I shall draw your Lordships’ 
attention to section 4 (a). The words 
‘Government established by law’ only 
apply to certain cases. There is a dis- 


tinction to be made between what I may 
call the substance of the Government and the 


- accidents that surround that Government. 


The Government means the continuance 
of that of which the substance is the 
supremacy of the Crown and secondly 
India is part of the Empire, so that 
anything, which tended to argue that 
India should go outside the Empire, should 
leave the Empire or break the British 
connection, would be an attempt to injure 
the Government as established by law in 
the full sense of the term; but the form of 
Government, `I submit, does not come under 
that heading, 


[ABLUR Ran, Orea.C. J.—That was admit- 
ted by the Advocate-General. You say it is 
possible to advocate Home Rule withont 
severing the British connection and the means 
suggested are not such as would bring you 
within the meaning of the section; that is 
admitted. | 


Mrs, Besant.—Then I need not argue 
about the autocracy or bureaucracy, etc. 
But whatever the form of the Goverument 
may be, any attempt to excite feelings will 
be unlawful; any appeal to force is unlaw- 
ful. That I am admitting to the fullest 
extent, Therefore, if any articles are put 
in as tending towards the direction of incit- 
ing to violence, my object will be to show 
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that there is nothing of that character either 
in the paper as a whole or in the parts used 
by the Advocate-General. 


‘Government’ does not mean the person or 
persons in authority for the time being but the 
existing political system. One particular set 
of persons may be open to objection and to 
attack them or excite hatred against them 
is not necessarily exciting hatred against 
Government, because they are only indivi- 
duals and are not representatives of that 
abstract Government. See Emperor v. 
Bhaskar Balvant Bhopatkar (11). 

[Asoer Ranim, Orre. C. J,— Is that Justice 
Strachey’s dictum. | 


Mrs. Besant.—Justice Batty’s. At page 
441* Mr, Justice Batty says that changes in 
policy and measures are liable to criticism ana 
to criticise and urge objections to them is 
the special right of a free press in a free 
country. The British nation boasted, that 
it has a press; but the freedom of that 
press is confined to the expression of 
opinions so long as they do not reduce 
that to the injury of others including 
the State. It is only on that condition 
that it is possible to have a free press. 
See also Apurba Krishna Bose v. Emperor (12) 
and Joy Chandra Sarkar v. Emperor (13). 


Now with regard to the “New India” 
which is now being attacked, it was spe- 


cially established for certain definite 
reasons which are laid down as its 
policy. | 


One policy of the paper is to work for 
the obliteration of racial distinctions and to 
consolidate the various classes, which is 
essential to real progress. 

It is one ofthe points against me that 
I incited one class against another. 


Several articles are said to come under 
clause (c) of section 4, ùe., in bringing into 
hatred or contempt His Majesty or the 
Gcvernment established by law in British 
India, etc. There are other quotations. 
I am most loyal and devoted to the 


(11) 8 Bom. L. R. 421; 4 Cr. L. J. 1; 30 B. 421, 

(12) 35 C. 141; 7 0. L. J. 49; 7 Cr. D. J. 10; 2M. 
L. T, 500. 

(13) 10 Ind. Cas. 948; 38 C. 2ld; 12 Cr. L. J. 348. 
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King-Emperor and I always advocated the 
maintenance of British connection. On the 
extracts collected by the learned Advocate- 
General, if the paper is destroyed which 
is teaching these doctrines in India, the 
Press Act is being used against its rightful 
purpose. 


The next point is that I advocated 
violence. Several articles were brought under 
clause (a). These articles by themselves 
are sufficient to show that I was the enemy 
of anarchy. Advocacy of good feeling and 
deprecation of all differences between races 
and communities are the characteristics of 
the paper. 


The Adcocate- General, for the Crown.—The 
question is a simple one, though the petitioner 
has dealt with it with great skill. All those 
other questions which Mrs. Besant has dealt 
with have no bearing on the question. What is 
the right which Mrs. Besant has to come 
to your Lordships?. The only application 
provided for by the Act is that which is 
contained in section 17. The application 
is limited to the ground mentioned in that 
section. It leaves to the Government the 
question of taking the initiative, 


It does not enlarge the scope and 
authority of the High Court to go into 
other matters. Under section 22, every 


declaration of forfeiture purporting to be 
made—not made—will be conelusive evi- 
dence that forfeiture has taken place. 


[Sesnacir: Aryvar, J.—The factum, that 
there has been forfeiture, you cannot ques- 
tion. | i 

[ Aspur Rans, Orra. ©. J.—That is notice 
to the public that there has been forfeiture 
and it means that the publie should not 
trafec in the paper. But there is nothing 
to show whether the forfeiture id legal or 
illegal.) 


The Advocale-General—Sections 17, 19 and 
22 show that the externals and conditions of 
forfeiture cannot be gone into. The validity or 
legalitycan be questioned on one ground only. 
If a forfeiture is made, the question is whether 
it was rightly made or wrongly made. The 
question is whether Government exercised 
the power rightly or wrongly, not whether 
the matters which enabled Government to 
take that step were there or not, 
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[Aspur Ranim, Orra. O. J.—I do not think 
it is meant to apply to the High Court. 
The frst portion of section 22 ofthe Act 
provides what happens if a paper is 
forfeited. The Police can seize a paper. 

The Advocate-General.—It is not limited to 
any particular purpose. The decision come 
to by the Calcutta High Court in Mahomed 
Ali v. Emperor (2) is right on the first part 
of the question. The decision is that the first 
part of the section bars interference by the 
High Court on the question of legality. Can 
any evidence be let in to show that a 
declaration has been wrongly made? Mrs. 
Besant says that there was no forfeiture 
under the Act. 


[Anouk Ranim, Orro. C. J.—If there was 
‘no forfeiture, there would be no case 
before us. ] 


The Advocate-General.—T he forfeiture has to 
be set aside on the ground that the words do 
not come within the section, 


[ARDUR Raum, Orro, C. J.—Forfeiture has 
in fact taken place, whether valid or not. 
There is no evidence of validity. | 

The Advocate- Genceral.— When there is a 
declaration of forfeiture, the order or notice 
containing if is rot inteuded to be proof 
that Government forfeited under first part 
of section 22. 

[ABDUR Ranim, Orra. C. J.—There need 
not be actual seizure. | Š 

The Advocute-General.—It is a simple decla- 
ration that a certain property is liable to 
þe seized. Forfeiture itself determines the 
license which is given to the Press. The 
Press Act determines that license and it 
forfeits the deposit and forfeits the paper, 
butas a matter of fact that is really with- 
in section 4. 

[Asor Raun, Orra. C. J.—If the first 
portion of section 22 meant tbat forfeiture 
is legal and that a declaration was made, 
what is our position? Is it to set aside a 
valid act?.| 

The Advocate-General.—The Court does not 
go into the question whether Government con- 
formed to the requirements of the Act for the 
purpose of making a deelaration of forfeiture, 
bat so long as there is a declaration, it takes 
that declaration and the Act givesthe Court 
power to go into the question of declaration 
ou one ground. It is the power of declara- 
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tion that gives right to the applicant to come 
to this Court. 


[Sesuaccat Aivar, J.—The fact of forfeiture 
gives her right. | 

The Advocate-General.—The power that is 
given tothe High Court cannot be higher 
than the right given to the applicant under 
section 17. 

[ABDUR Ragin, Orra. C. J.—I£ you say that 
“all persons” include the High Court, the 
wording would be different. ] 

The Advucaie-General.—T he wording of the 
section makes it clear that it is not affir- 
mative power given to the High Court. 

“[SESHAGIRI Aiar, J.— Forfeiture under this 
section cannot be called in question except 
by the High Court? ] 

The Advocate- General, —Yes. 

[SESsHAGIRI Arrar, J.—How can a valid for- 
feiture be called into question? | 

The Aduscate-Ceneral.—T hequestion is whe- 
ther Government rightly decided that a 
particular article could be forfeited, being 
obnoxious to section 4 of the Act. The 
question whether a security was validly 
demanded by a Magistrate or whether a 
declaration was properly made—all those 
are not questions with which the High 
Court has anything to do. 

[SESHAGIRIL Arrar, J.—Not upon external 
questions but upon the fact of forfeiture. | 

The Advocate- General.—Section 22 recognises 
it and repeats it. If Mrs, Besant’s con- 
tention were right, if would really mean 
that there was no forfeiture. Your Lord- 
ships will have then no power. The 
security does not purport to be under this 
Act, the forfeiture does not purport to be 
underthis Actand consequently there can 
be no application before this Court. ‘In 
order to give relief to the applicant, it is 
necessary to assume that all the steps have 
been rightly taken and the only thing for 
the High Court is to decide as to the cor- 
rectness of the opinion of the Government that 
words are of the nature discussed in section 4. 

{Aspur Ranim, Orro. C. J—Suppose there 
is an extreme case where a Government 
servant by some mistake put down the 
word Press Act. There woald be no remedy. 
How do you get out of it? ] 

The Aduccale-General.—It is not a declara- 
tion which purports to be done under this 
Act, 
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[Anpur Raum, Orre. O. J.—In that case you 
must put a narrower meaning to the word 
purporting.” | 


The :Advocate-General.— What I submit is 
that “purporting” means in excess of the strict 
letter. It would inelude action beyond 
the strict letter of statutory authorities. In 
the case that your Lordships put there is 
no question of the Press Act. 


[Assur Ragiu, Orre. C. J.—Even then he 
would be deprived of his remedy. I do 
not think a Court can interfere in such 
a case but Government may interfere. | 


The Advocate. General.—I cannot add very 
much to the exhaustive discussion contained 
in Mahomed Ali v. Emgeror(2). The judgment 
consists of two parts of what may be called 
the policy of such an Act and naturally 
the learned Judges made observations in 
answer to arguments. The legal portion 
which is the second part of the judgment 
stands entirely apart and it is a weighty 
pronouncement. 


There is a difference between section 4 
and section 12. Section 12 applies to any 
newspaper wherever printed, in England 
or America etc, Jurisdiction is very closely 
confined by the terms of section 19 with 
which sections 17 and 22 must be read. To 
‘that extent it is a satisfactory state of 
affairs. 


[Andur Ramin, Orre, C. J.—It may be 
satisfactory if the Calcutta 
is correct. If that interpretation is not 
correct, where is the satisfaction? Then you 
speak of the Courts as powerless and helpless. 
Jf you are going to contend that section 
4 is so widely worded that Courts are 
helpless, I do not krow where there is 
satisfaction to anybody. | 

The Advocate-Generul.—I have nothing to 
do with the policy of the Act, 


Section 22 gives the only right to an 
applicant to havean opportunity of having 
the case decided on merits, whatever those 
merits are. The first part of section 3 
refers to declarations of presses after the 
Press Act came into force. Old Press means 
the Press of which a declaration has already 
been made. [Reads sub-s. 3]. Where a 
proviso is regarded as an exception, it would 
affect my point. 


INDIAN OASES. 


interpretation - 


Though clauses (1), (2) and (3) of sac- 
tion 3 are pub separately, each clause is 
really a sub-section. The words ‘ander 
this section’ in the end of the proviso refer 
to the whole clause (1). A proviso should be 
read as part of the sub-section. To take an 
illustration, Suppose the initial order de- 
mands a security of Rs. 500, and the Magis- 
trate afterwards increases it to Rs. 1,500 or 
Rs. 2,009 or again reduces it to Rs. 500 in 
virtue of the power to cancel or vary ‘from 
time to time,’ the varying order is neces- 
sarily an order made under the proviso, 
which he is at liberty to cancel or vary. 

[Sesaaairr Aryar, J.—Can you cancel or 
vary an order made under the first part of 
the proviso. | 

[Apoor Raum, Orra. C. J.—The object of 
the proviso is to dispense with security or 
vary or cancel an order mada by the Magis- 
trate. | 

[Sssgaqin1 Aivar, Ji—When the security 
is increased or reduced, you say it is varied. 
Is it not simply carrying out the sub-section 
itself? ] 


The Advocate-General.—I do not think itis. 
When a declaration is made and the Magis- 
trate demands security of, say, Rs. 509, the 
first portion of that sub-section is exhausted, 
Then comes the proviso. Under the proviso, 
the Magistrate has the power to raise the 
security at his discretion. Suppose he raises 
it to Rs 1,000 and subsequently, under the 
terms of the same proviso which empowers 
him to vary the order from time to time 
as occasion arises, he-reduces the amount 
again, in this last order passed under the 
proviso or the first part of the section? 

If Iam rightin my contention that the 
proviso is a part of this sub-section and it 
is shown conclusively by the fact that an 
order can be cancelled or varied ‘from time 
to time,’ it follows that an order dispensing 
with the deposit of security is an order 
under the sub-section. The term ‘from time 
to time’ is defined in the General Clauses 
Act, 

The Advocate-General.—T he proviso contains 
two powers, a power to vary or cancel an 
order made ander the first paragraph and also 
a power to vary or cancel an order made under 
the sub-section. The term “from time to time” 
is defined in the General Clauses Act. The 
argument was that it could be used only 
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once. My submission is that you can make 

“from time to time.” It follows that an 
order dispensing with the deposit of security 
isan order within the sub-section. 

[ABDUR Raum, Orre. C. J.—The use of the 
word “or” makes some distinction. ] 

The Advocate-General.— At the time when a 
person makes a declaration the Magistrate 
if he thinks fit may dispense with security. 
Then itis an order which is made under 
the proviso or under the first portion of the 
section. When that is done then clearly he 
can cancel or vary any order under this sub- 
section. This power is a power which the 

. Magistrate must have as occasion’ and 
necessity may arise from time totime. It 
is inconsistent with the words “any order” 
which will include any order requiring 
security or dispensing with security. 

[ABDUR Rani, Orre. C. J.—The Local Go- 
vernment is also given similar powers. | 

The Advocate-General.—In the case of those 
who had existing rights under the prior law 
and invested money in the case, purchase of 
machinery and starting of a particalar news- 
paper more protection is given than it is 
necessary in the case of persons who declare 
with eyes wide open after the passing of 
the Act. 

[Sesma Alvar, J.—What is the greater 
protection given to an old press? So far 
as I can see, there is none. | 

The Advovate- General. Greater control is 
obtained in respect of presses for which 

declaration is made after the Press Act than 
before the Press Act. See Jalaluddin v. 
Emperor (14). 

Mrs, Besant’s next point was that the 
Magistrate did not exercise his judicial mind 
in calling upon her to furnish security. She 
did deposit security in pursuance of the order 
made by the Magistrate. 

[Appur Ranim, Orra. C. J.— We do not want 
to hear you on that point. | 

The Advocate. General.— Her other point was 
that the whole Act was ultra vires. She 
said that section 4 was altra vires. As 
regards that my submission is that this is 
itself an application under the Press Act. 
If section 17 depends for its application upon 
section 4:and if section 4 is witra vires, then sec- 
tion 17 falls to the ground. 


(14) 22 Ind, Cas. 721; 17 0. W.N 


. 1245; 
L. J. 145. 
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[Aspur Rawin, Orra. C. J.—She also con- 
tends that section 22 is ulira vires. | 

The Advocate-General.— Any enactment which 
is merely consequential upon the other 
must drop if the primary thing falls to the 
ground. Further there is no substance in 
the contention. The Moment case (Secretary 
of State v. Moment) (15) has nothing to do 
with this, because this power which is taken 
is a new power altogether, It is not a 
power which the Hast India Company had. 
It is nota question of right of suit. 

The other point taken was that the enact- 
ment contravened the unwritten laws of the 
realm. In Amir Khan’s case (6 Bengal Law 
Reports), which related to a deportation regu- 
lation it was decided that that legislation of 
the Governor-General in Council was not 
obnoxious to the powers vested in it by 
Parliament. It cannot be said that every 
Act which is against the common law of 
England at any time was law derogatory 
from the allegiance of the subject to the 
Crown depends. If that be the case, “all 
Acts of Parliament would never have been 
made and it cannot be said that the Indian 
Legislature has less power. 

It only means that these Legislatures 
shonld not take upon themselves to say that 
they need not give allegiance to the Crown, 
but allegiance only to themselves. If it 
has any meaning at all that is the only 
reasonable meaning. The only case is that 
of the Wahabi case. It was finally decided 
that such a legislation even regarding the 
liberty of a subject was perfectly valid. It 
cannot be said that allegiance of a subject 
to the Crown depends upon there being no 
laws which trench upon the privileges of 
subjects. That may be a valued constitution, 
but it is not every legislation of that kind 
which is obnoxious to the Government of 
India Act,and that is certainly not the basis of 
the Moment case(15). I submit that the basis 
of the argument regarding the Magna Charta 
and the Bill of Rights has nothing to do 
with the declaration under section 4, which 
requires to be set aside by a petition of 
appeal presented to this Court. Ifthe de- 
claration isa nullity thereis no necessity to 


ask to sebit aside. If section 4 which is 

(16) 18 Ind. Cas. 22; 11 A, D. J. 49; 6 Bur. L. IN 1; 
18 M. L, T. 58; 17 C. W. N. 169; (1913) M, W. N. 45; 
16 Bom. L. R. 27; 17 C. L.J. 194; 24 M. L. J. 459; 40 
C. 391; 7 L. B. R. 10; 40 I, A, 48, 
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the keystone of ihe whole Act goes, the 
Act gees. The petition under section 17 
assumes that there has been a forfeiture 
under section 4 and there is really no sub- 
starce in the contention. 


The only other point is that the Govern- 
ment of India Act says that the Legislature 
has full power with respect to all persons 
and things. A printing press isa thing and 
piima facie ihere ‘is absolute power in 
respect of it. You must show that an Act of 
the Imperial Farliament is infringed by this. 
It has not been pointed cut that any Act of 
Parliament is infringed by this Act. The 
only way attempted was by showing that it 
withdraws the privileges of the subjects, 
Therefore, under the Government of India 
Act, it cannot be contended that this legis- 
lation of the Press Act is ultra vires. No doubt 
it deprives a person of the right of property 
in money ora press or & newspaper. But 
any one of these things cannot be said to 
be the possession of properly. The posses- 
sion of a printing press or forfeiture of 
security are things which ordinarily happen 
every day. Forfeiture may be imposed by 
stutute but that cannot be said to infringe 
the allegiance ‘of a subject to the Crown. 

[Asour Rani, Orra. O, J.—Her position is 
this; that it can be done by a sentence of an 
ordinary Court of Justice and not otherwise. | 


The Advocate-General—My submission is 
thatthe whole actof forfeiture apparently rests 
on the footing of the Act of 1867 as well 
as Act I of 1910. It is clear that printing 
presses are licensed. Itis the determination 
of the license. Jam not entering into the 
policy but I submit that but for the license 
there is no right to keep a press; it is not 
to be assumed as an inalienable right of a 
subject. 

[Aspur Raum, Orre. C. J.—It is more than 
a license. Itmeans the forfeiting of the 
press. | 


The Advocate- Qeneral.—Even in England a 
press will be kept only under a license. The 
conditions which are now imposed are far 
more serious. The Legislature took away 
property under the Estates Land Act from 
zamindars who happened to be possessed of 
kudivaram rights. , The Limitation Act 
dcesitafter 12 years. And-there are so many 
Acts with cimilar provisions, 
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Another point which Mrs. Besani urged 
was that there must be a notice and that 
zo notice was ever given. This itself is 
called a notice of forfeiture. The section 
dces not require it. Itbas keen so held in 
Karam Chand v. Emperor (16). Mrs. 
Besant next said thatall issues of “New 
India”, past and future, were forfeited. The 
language of the order merely follows the 
language of the section. 

[Appor Raum, Orro. C. J.—How is it 
that no copy has been seized? | 

The Advocate-General.— Section 4 (1) does 
not say “allsuch copies” but only all copies of 
such” newspaper. A newspaper is nob a 
particular issue but the whole. 

{Aepur Raum, Orra., O. J. From begin- 
ning toend? Look at section 20. Do you mean 
all the issues ? | 

The Advocate-General.—Yes, all copies. 

[ABrcr Ragin, Orru. C. J—You do not 
mean that all the copies can be given in 
eviderce. A newspaper means a copy of any 
issue or particular number. | 

The Advocate-General_ Newspaper means 
the whole, the copy means an issue. What is 
forfeited is “newspaper,” that is, “all such 
copies.” It means all copies of “New India.” 
I only state that it was within the language. 

[Arnor Ranim, Orro. ©, J.—it does not 
mean future copies ?} 

The Advocate-General.—No, A newspaper is 
apparently treated as an entire book. 

[Aueur Ranin, Orre. C. J.—It means all 
copies of the paper up tothe date of for- 
feiture? | 

The Advocate-General—Yes. Tt merely 
follows the language of section 4. What the 
meaning of the section is will be the meaning 
of the order of forfeilure too. The other point 
made was that this was an old press. I 
venture to draw a distinction between sub- 
section 1 and sub-section 2 of section 3. In 
this case, Mrs. Besant says, that she made 
a declaration. Section 5 (2) says that as 
often as a printing press changes hands, a 
fresh declaration shall ba mace. She was 
required tomake a declaration by law in 
1914 and she made a declaration, and the 
declaration of her predecessor could not con- 
tinue in her favour. 


(16) 18 Ind. Cas. 347; 6 P. W. R. 1918 Or; 14 Cr, 
L. J59; 87 P. L R. 1913; 14 P. R. 1918301, 
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The next question is with regard to the 
nature of the articles, whether they come 
within section 4. Your Lordships will find 
that this section has been the subject of 
construction. The judgment of the Caleutta 
High Court is a weighty and elaborate pro- 
nouncement on this question There can be 
no doubt thas the language employed is of 
the widest character and gces far beyond 
the criminal law. The wholeattempt on the 
part of Mrs. Besant was to show that section 
4 must be limited to offences of inciting to 
murder, etc., ard that it must be read in the 
light of sections 124A and 153A of the 
Penal Code and must be read as supple- 
mentary to or anxilliary of the two sections. 
But nothing is made an offence here. There 
is no question of any person being charged 
with any offence or there being any pro- 
secution. Whatis done is it is stated thata 
printing press should not be used for certain 
purposes in the opinion of the Government. 
The policy underlying the Actis that the 
Government is responsible for maintenance 
of peace and order inthe Province. It can 
decide for itself as to whether a particular 
matter which is being published would be 
inconsistent with the maintenance of that 
law and order. Of course, it has got sources 
of information which.are inaccessible to the 
public. Looking merely to the language 
ofthe section, the question is whether the 
words are not wide enough to hit the 
present case. The words are “ whenever 
it appears’ to the Local Government that 
a newspaper is used for purposes which are 
likely or may have a tendency, directly or 
indirectly,” ete. 


. [Aspo Ranim, Orre. C. J.—What do you 
say isthe difference between “ may have a 
tendency ” and “ has a tendency”? | 
The Advocate-General,—It is only the possi- 
bility that is required. That is why Chief 
Justice Sir Lawrence Jenkins said to the 
Counsel for the petitioner: “ What you have 
to prove is a most hopeless task.” 
{Apour Rau, Orre. C. J—What is the 
meaning of “ may havea tendency ”?] 
The Advocate-(/eneral.—TVhat 1b is possible 
in any way to have a tendency. 
[Annur Rauru, Orra., CO. J.—Goes beyond 
‘likely’? | 
The Advocate. General.— Much bsyond ‘likely’. 
‘Or likely’ has referance to probability, while 
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“May have a tendency” refers to tha inherent 
quality independent of a particular cass. If it 
is possible to have that effect, it is sufficient. 
If it appears to the Special Bench that the 
words, ‘signs, etc. were not of the nature 
described in section 4, the Court is relieved 
from the task of saying whether particular 
words are likely or may have a tendency 
The Court is only bound to enquire whe- 
ther the words are lixely or may havea 
tendency. 


[Aspus Rainis, Orro. C. J.—The power of 
the Government is wider than that of the 
Court? | 

The Advocat.-General.— Your Lordships can 
say ina particalar ca39 that it is not likely. 
It is the mere possibility that is con- 
templated. 

[Assor Ramis, -Orre. ©. J.—It must be 
according to the circumstancesa of the case 
read in the light of the coarsest. | 


The Aduccate-General.—The question is not 
how a particular thing is writter, the qaes- 
tion is not how a person who sits calmly and 
reads an article with all the limitations and 
racollection of all that has been previously 
written uaderatands it and the question is 
not whit effsct it has upon the mind of 
such a man so far as this Act is concerned. 
Tha question is how any reader of a naws- 
papar who may ba ignorant or biassed under- 
stands the writing. 

[Avour Raum, 
the language ?] 

The Advocats-General.—No, then thera is au 
end of it It does not mean that ha has 
raid all the previous issues ani will read 
subsequent issues, Ib has nothing tə də 
with the impression produced upon the 
mind of any given person. ‘May havea 
tendency’ my bə applicable even to one 
man. 

fAsoze Rist, Orre. 
man ?] 


Ozra. O J.—Ignorant of 


0. J.—One selfish 


The Advosate-General.—The qnestionis whe- 
ther the language is possible of such construc- 
tion, whather by implication, suggestion, 
allusion, metaphor, inference or otherwisa. 

[Anpce Rauru, Orre. O. J—-You keep the 
words “May h-ve a tendency, directly or 
indires tly” and eliminate the whole of the 
rasi. Will not those words be taken with 
the words retaired? | 
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The Advocate-General,—The two parts refer 
totwodifferent things. The words “directly or 
indirectly” refer to the effest of the tendency. 
The words “inference, suggestion, etc.”’, refer 
to the quality and meaning of the words 
themselves. They are not identical. The 
language may be veiled in a variety of 
ways. It may be by innuendo. 

[Azpur RAHIM, Orre. O. J—If the words 
“have that tendency directly or indirectly 
to incite murder, ete.” be retained, ‘do not 
they by ‘inference, suggestion’, etc., come 
within those words. They donot extend the 
meaning; they all some within it. ] 


The Advocate-General.—The words “ may 
havea tendency” have a wider scope. It is 
the possibility of tendency, namely, whether 
it tends in that direction, uot whether it 
actually produces that effect or whether 
the Court is able to say that the actual 
result is likely tobe produced. Can-the 
Court say that itis impossible to produce 
it? 

[ABDUR RAHIM, Orre, O. J—Supposing it 
is said that the words read in their natural 
meaning in the circumstances have not the 
tendency. ] 

[Sessaater Arvar, J.—It is possible that 
some men may have a tendency. | 

The Advocate-General,—The possibility does 
not include reasonableness. 

[Abpur Ranim, Orre, C. J.—He must be a 
man who understands the language. He must 
be possessed of sufficient knowledge and not 
a man absolutely carried away by prejudice. 
If you have all those elements, does ‘it not 
mean that he is a reasonable man? | 

The Advocate- General.—It does not follow. 
People are intelligent, but they are not 
possessed of al} these elements. 


[ABDUR Raat, Orra. O, J—Good many men 
do not take newspapers, I do not mean 
that class, but I mean the men likely to 
be influenced by newspapers, and they 
also can come under the category of reasonable 
men. | 

The Advocate- General.—Itis practically upon 


a perusal of these passages Government gives . 


its opinion. 

[Aspur Rani, Orre. O. J.—It seems to me 
that ow: jurisdiction is simple. We are 
not asked to say that the Government is 


wrong. | 
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The Advocate-General.—I have not said that 
your Lordships have no jurisdictionto say 
that the Government is wrong. The onus 
is on the applicant and the question that 
the Court has to decide is whether the 
words which are included in the order of 
forfeiture were not of the nature described. 
That is why I stated that “not of the 
nature” means “were not likely or would 
not have a tendency.” If your Lordships 
say that it could possibly have no tendency, 
the Court would have jurisdiction. 

[Anoor Raum, Orre. C. J.—Read in its 
natural meaning it would not have a 
tendency? In any ‘document we have to 
take the natural meaning. That criterion 
of judgment cannot be done away with.) 

The Advocate-General.— Whiat is the standard 
of result? How the consequence is to be 
measured is the only question that is in 
dispute, 

[Aspoa Raarm, Orre. C. J.—One 
judge for oneself. | 

The Advocate-General.—So far as the effect is 
concerned the opinion of the Court should 
be onthe question whether there can be no 
possibility of such effect. 

[Anoor Ramm, Orro. O. J.—Yon must 
construe the meaniag of these words in 
tke light of the context. As regards the 
tendency, it must be sach as will be produced 
on men of average intelligence. Surely 
that must be the standard, whether you call 
it possibility or probability. ] 

The Advocate-General.—I do not mean what 
its effect would be ona lunatic or one who 
does not understand the language. 

[Aspur Rasim, Orre. C. J.—Nor on an 
abnormally excited person. | 

The Advocate-General.—Disturbed conditions 
have to be considered. The question is not of 
average temperament or of finding a normal 
man and seeing what its effect would be on 
that person. 


That would be so if the words were “are 
likely” and the other words were left out. 

[SESHAGIRI AIYAR, J.—If your interpretation 
is upheld no newspaper can exist. | 

[Asour Raam, Orre. O. J.—You seem to 
accept the position taken up by the Calcutta 
High Court ? | 

The 4dvocate-General,—Yes. 

[Aspor Ranim, Orra. O. J.—If a news- 
paper ingites criminal tribes or pickpockets 


must 
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to offence it comes within the purview. 
If you condemn a criminal class or class 
carrying on a shameful profession it comes 
under the purview of the Act. Is that the 
argument that you are contending for.? | 

The Aduvocate-General—The construction 
placed on the section by the Calcutta High 
Court. 

[Aspor Raum, Orre. C. J.—We are not 
compelled by the language. They may use 
any number of synonyms. 

“The Advocate- General.—In an ordinary case 
of a construction of a document your Lordships 
may not say mere suggestion, allusion, ete. 

[Anour Rani, Orra., C. J.—Take libel for 
instance. | 

The Advocate-General.— Attenuated effect is 
also the effect which is protected by this Act. 
: Those are the various ways by which the 
language can be made to have effect but the 
effects themselves are described in the words 

which are likely or may havea tendency.” 
It is by reading both together. I say the 
variety of language is covered by expres- 
sions such as inference, suggestion, implica- 
tion, metaphor, allusion and then the words 
directly or indirectly refer to the words. Then 
cume the words “which are likely or may 
have a tendency.” It means “may possibly 
have a tendency.” Whether your Lordships 
go as far as the learned Judges of the Calcutta 
High Court go or not is a different question. 
It cannot be said that the interpretation 
placed by the Calcutta High Court is wrong. 
These words are contrasted with the words 
“which are likely.” The policy of the Act 
is to leave it to the Government to decide 
the exercise of the power, and the Court to 
say whether the power was validly exercised. 

Explanation I deals with disaffection and 
explanation II deals with comments and 
expression of disapproval of Government 
measures without exciting disaffection or 
contempt or hatred against Government 
established by law in British India. 

[Aspor Raum, Orre. C. J.—Thatis bodily 
taken from the Penal Code. That involves 
an element of intent. Explanation II 
shows that the person charged must have a 
certain intention. | 

The Advocate-General.—The person charged 
need not have intention. The keeper of the 
Press may be proceeded against. 

{Aspur Rasim, Orre, C. J.—Then how do 
you interpret explanation IIP] ` 
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The Advocate-General.,—_ Comments excite. 

[Appurg Raum, Orre. O. J.—It means that 
there must be some agent. | 

The Advocate-General.—The intention may 
be in the writer or may not be. The editor may 
be innocent of what appears in the paper. 

[ABDUR RAHIM, Orre. O. J.—Comments at- 
tempt to excite. You mean the person mak- 
ing the comments? ] 

The Advocate-General,—Read in the light of 
the section that is all that it means. The 
Penal Code says: “whoever does a particular 
thing”, but here itis nota person but the 
words that do it. 

That must be found on the face of the 
article itsclf. This is one of the cases in 
which no question of intention or motive 
affécts. A newspaper may be conducted 
by one person, matter may be printed by 
another and the keeper may be a third 
person. This does not deal with criminal 
intent but only whether a particular written 
matter is of a particular description and then 
there is a safeguard so far as comments are 
concerned. 


[Anoor Raia, Orrua. C, J—Comments are 
taken from explanation 2 to section 12-4 A. 
“Comments” means whoever makes comments 
without exciting hatred or contempt. | 

The Advocate-General.—The explanation it- 
self does not sbow any intention. That is 
merely a description of a fair comment and 
has nothing to do with the intention of any 
particular person. Here the primary ques- 
tion of intention is absent. 


[Appur Ranim, Orre, O. J.—Look at the 
explanation. The explanation implies inten- 
tion. ] 

The Advocate-General.—That depends upon 
the governing words of the section. If they 
do not require intention, there is no difficulty 
in reading the explanation along with that. 


[Aspur Ranim, Orra. O. J.—Suppose the 
words have a particular tendency but the 
comments do not excite or attempt to excite. 
That would be quite enough. ] 

The Advocate-General.—lf comments come 
within explanation 2 that will cover the 
explanation. 

_Aspur Rasim, Orre. C. J.—When you 
give a proper meaning to the body of the 
section, when you come to explanation 2, it 
is exactly the same meaning asin the Penal, 
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Code. Clause 1 of section 4 is much wider 
than the language in explanation LI. ] 

The Advocate. General,— This does not im- 
port into the governing words of the section 
an intention which otherwise is not necessary. 

Explanation II deals with comments relat- 
ing to disapproval of measures of Govern- 
ment. Justice Strachey in Qucen-E’mpress v. 
Ral Gangadhar Tilak (17) drew a distinction 
between disapproval of measures and attack. 
ing Government. To attack a measure is one 
thing and to attack a person is another 
thing. In the one case, you attribute 
motive, in the other hostility to people’s 
welfare. That at once rouses antagonism to 
the Government. Whereas if you attack a 
particular measure only and do not attack a 
person, that isa different thing. Not only 
should it be a fair comment but it should be 
a comment that does not excite or attempt to 
excite hatred or contempt. If it fulfils all 
these things, it does not come under clause (c). 
There is a further point in Mahomed Ali v. 
Emperor (2). Clause (d) deals only with 
comments expressing disapproval of Govern- 
ment measures with a view to obtain altera- 
tion by lawful means. It leaves out those 
things.which bring into hatred or contempt 
any class of British subjects. If you compare 
section 153A of the Penal Code-with section 
4 of the Press Act, the words are not 
identical, Bringing into hatred Indian 
Princes or a Magistrate and exciting hatred 
between one class and another class are 
all omitted there. The explanation is 
embodied and the words are not hatred 
between different classes of His Majesty’s 
subjects. You can bring any class or sec- 


tion of His Majesty’s subjects into hatred‘ 


or contempt even in the estimation of ora or 
two men. 

[Anpur Rann, Ore, O. J.—To bring into 
hatred’ or contempt does not mean in the: 
estimation of one or two men. Does it- not 
mean in the estimation of the public or a 
class of the public? | 


The Advocate-General.—It has nothing to. 


do with the public. 

{[Appur Rani, Orre. C. J.—Can there be 
disaffection between one person and Govern- 
ment? | ; 

The Advocate-General.—Yes, my Lord. 

[Asper Rania, Orra. O, J.—Is ita majority. 


17) 22 B. 112; 11 Ind Dee. (x. s.) 656, 
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of the publie or is it any proportion? It does: 


not mean an isolated individual. It must: 
mean bringing into disrepute. | 
The Advocate-Gensral—The words are. 


simply ‘bring into hatred or contempt.’ Ten 
persons or five or even two persons would be 
quite sufficient, Itcannot be said that hatred 
or contempt means hatred or contempt of a. 
considerable namber of the public. 

{Aspor Raan, Orre. C. J.—It means that., 
it creates an evil reputation. ] 

The Advocate-General—The words are 
hatred or contempt. The persons against 
whom are not defined. 

[Azpor Rasim, Orre., ©. J.—The Govern- 
ment has to try its best and we have got to. 
try our best.] . 

The Advrocate-General.—In speaking of the. 
different classes of His Majesty’s subjects, 
it does not say that it means different. 
classes of His Majesty’s subjects in India and 
elsewhere. _ 

[Anpur Rasim, Orre, C. J.—Suppose a. 
newspaper produces evidence to show that, 
there is no malicious intention. | 

The Advocate-General.—I take my stand on 
the letter of the Act. 

[Aspur Ranin, Orro., C. J.—I suppose a, 
newspaper has to praise such acts, A news- 
paper ought to keep quiet. Then you are 
taking away the legitimate province of a. 
newspaper. 

The Advocate-General.—I have nothing to 
do with that. The Calcutta case is a distinct 
authority on that position. There the ques- 
tion was upon the clause relating to hatred. 
Therefore all the more it was a considered 
opinion of the Court upon this very question. 
J submit that, as your Lordships have merely 
the words “hatred and contempt” and . 
words “which are likely or may have a 
tendency,” it is impossible to say whether 
it is applicable to an average manor the whole, 
public or the majority of the public. The. 
volume of hatred or contempt and the group. 
within which these feelings are prompted are 
not: within the competence. It is only the- 
quality of the words thatisintended. Section. 
1534 says “between class and class.” Here 
no such limitation is to be fou nd. 

[Axpur Ranty, Orra. O. J.—Take all 
cases 4 

The Advocate-General.—It ig an argument 
against the Act, 
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[Aspur Ranim, Orre. C. J.—Are we bound 
to impute such absurd intentions to the 
Legislature? ] 

The Advocate-General.—I have tried to con- 
strue the language of the statute. 

[ABDUR Rant, Orre. ©. J.—You must put 
a reasonable construction and give the words 
their natural meaning. Ido not know why 
you should depart from that classical rule. | 

The Advocate-Ceneral.I am not referring 
to those decisions in Maxwell’s. 

[ABDUR Raum, Orre. O. J.—If general 
words are used, you must give them their 
ordinary meaning. 

The Advocate- General.— What is the reason- 
able construction thata layman can put? Every 
word must have its effect given. How can 
it be said that this Act contemplates crime, 

sentences and criminals? It has nothing 
to do with the question of crimes. That 
is the basis of the whole argument. It 
is to prevent to a certain extent crime and 
possibly other disturbances. It may be right 
or wrong. It is not identical withthe Criminal 
Law. It is differentand there is no necessity 
to import elements of criminal offence. 

[Artina, J.—It may be much wider than 
the Penal Code. | 

[Andur Rants, Orra. C. J.—In some res- 
pects ib is not in the sense in which the 
Advocate-General regards it | 

The Advocate-General.—To bring into hatred 

any class of His Majesty’s subjectsin British 
India does not mean bet ween class and class. 
_ [Arote, J.—You apply the extreme mean- 
ing and you are paraphrasing the section of 
the Penal Code, The Calcutta Judges rushed 
to the extreme meaning. It would be better 
if you took the various articles and said if 
they fitted in with this section. | 

The Advocate-General.—That is what I am 
going to do after finishing this part of the 
argument. Maintenance of law and order is 
not such a light thing. The policy of this 
legislation is altogether different. 

[Ayuine, J.—Wespeak of words as exciting. 

- Ido not know how we can speak of words as 
attempting to excite. | 

The Advocate-General.—There is no difficulty 
in that, Ido not think it can be regarded 
as bad English or unidiomatic English. It 
is the nature of the tendency that we have 
to look to. Explanation If does not enable 

importation into the section all the intention 
which the section does not require, There 
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is no question of intention in the case of 
only one particular clause. The definition 
of “comment” was transferred here from the 
Penal Code, but ib does not bring in the 
question of intention. 

Tam notin the position of the prosecu- 
tion, and I submit that the applicant shonld 
have satisfied the Court that these articles 
did not come within the section. The pur- 
port of the articles was stated and she 
passed on, It was assamed by Mrs. Besant 
that it was for me to show how every arti- 
ele comes within the section and that she 


is in the position of a person defending 


herself against an attack. That is really 
not correct, because the onus is on her. 
I will read these extracts which she did 
not read. Whether it isa correspondent or 
the Editor or any other person that writes 
it does not matter. My whole position is 
that the way in which Anglo-Indians, bn- 
reaucracy and Government are all identified 
and treated as identical is objected to, and 
the whole attempt has been to attack these 
classes as well as the Government. 

Before I go through the articles I think 
it will be convenient if I place my submission 
asto the exact scope of explanation II to 
section 4 of the Press Act. In going through 
the articles I am putting aside the Calcutta 
case and I am dealing with them irrespective 
of the powers which your Lordships have 
and the way in whish those powers have to 
be exercised. Explanation II to section 4 
says: Comments expressing disapproval of the 
measures of the Government oradministrative 
acts without exciting hatred or contempt do 
not come within the scope of the clauses.” 
It must first be a comment and it should not 
express more than disapproval and the ex- 
pression of such disapproval should not 
excite hatred or contempt or attempt to 
excite hatred. These three conditions are 
on the face of the explanation stated clearly. 
Assuming for a moment the question of 
intention is immaterial, my submission is 
after all what the words which are 
employed mean. It is the same thing as 
in the law of . defamation. It is not neces- 
sary to show criminal intent. We must 
judge what ia the intention of the writer 
by the words he used. That is the ordi- 
narycanon. I submit, therefore, that really 
the discussion of the intention ultimately re- 
solves itself into merely a question ag tg 
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what the meaning of the words used is. 
As regards this matter even under the 
Penal Code with respect to explanation If 
some principles have been laid down in the 
case of Queen-Empress v. Bal Gangadhar 
Tilak (17). That was before the amend- 
ment of the Penal Code which has made 
them stricter. It is said disloyalty is a 
general term comprehensive of bad feeling 
towards Government. The amount of in- 
tensity of ill-feeling is not required. It is 
absolutely immaterial whether the feelings 
of disaffection have been excited by the 
publication or not, 


As regards explanation II to section 
124A, the old explanation was very much. 
wider than the present. If your Lordships 
come to the conclusion that the writings 
are not attacks on the measures of Govern- 
ment or against the Government and its 
essential characteristics, its motives or its 
feelings towards the people, then you must 
put aside the explanation altogether and 
apply the first clause of the section. 


© I shall now refer to Mayne’s Criminal 
Law, page 95. The old explanation was 
that you can disapprove measure of Govern- 
ment with much severity, but still if it is 
compatible with a disposition > obey 
Government that will not come within the 


section. There must be no intention to 
subvert Government at all. It will be 
perfectly compatible with paying due 


obedience to Government. A person may 
be inimical to Government and still obey 
Government. The present law is that it is 
not necessary. to enquire into the question 
whether the comments ara of the character 
which are compatible with due obadience 
to Government. ‘The only question is 
whether, if the articles are taken as a whole 
(putting aside the Calcutta casa) it is 
possible for your Lordships to say that 
there was any possibility of ‘exciting or 
attempting to excite hatred. 


[Sesuacinr Aryan, J, —In the one case the 
intention to subvert Government must bs 
shown and in the otber, you say if he 
doesso intend and at the same time obeys 
Government, he is not liable. | 


The Advocate-General—Here disaffection is 
explained as disloyalty and all feelings of 
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enmity, not the absence of affection. Jt 
means hatred, dislike or every form of ill- 
will towards Government, A person may 
baar ill-will to Government, but does 
not want to destroyit. It is quite possible 
for a person to entertain feelings of hatred 
against Government and still he might not 
wish to destroy it. ; 

[Sesaaaret Arrar, J.—If he tries to sub- 
vert Government by secret plotting PJ 

The Advocate-General.—He does not come 
within the explanation. What I venture 


to submit is the effect of the words. The 
difference between the Penal Code and 
the Press Act is very great. Taking the 


explanation and the general principle as they 
stand, the comment should be the ex- 
pression of disapproval of Government 
measures. The strength or the severity of 
disapproval does not matter provided the 
language employed is incapable of exciting 
hatred or attempt to excite hatred or 
disaffection. Iam using hatred in a com- 
pendious way. Hatred may be stronger 
and disaffection includes all categories of 
ill-feeling towards Government. That posi- 
tive ill-feeling need not be of a high 
degree. It is sufficient if that positive 
ill-feeling is introduced.’ That is all that 
the Statute requires. I do not want to 
go into the English Law. The two systems, 
no doubt, differ. The only thing that 
Mrs. Besant can ask your Lordships 
to do is to ask you toapply the law of the 
land as it stands. Chief Justice Best said 
that the only question is what the words 
mean. 

[ABDUR Ranta, Orre. C. J.—If it is a ques- 
tion of intention, it ean only be gathered 
from the words. | 

The Advocate-General,—I go further and say 
that under the Press Act no intention 
is material. 


[Ayuine, J.—I quite appreciate that; you 
say where there isa comment onthe mea- 
sures of Government, intention is immaterial. 
That is a point on which [am not quite 
clear. The explanation takes out of clause 
(c) comments on the measures of Government 
made without exciting or attempting to excite 
hatred. Does not that imply the question 
of intention? | 

The Ad ocate-General.—-I shall draw your 
Lordships’ attention to the language of the: 
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section— Words which are likely or may 
have a tendency, directly or indirectly, to 
bring into hatred or contempt.” It is words 
that bring a person or institution into. hatred. 
Commentsofa particular description are taken 
out of that: By virtue of the explanation, 
the intention is not a condition precedent, 
if the governing parts of the section do not 
require that intention. 

[ Avttne, J.—I do not follow you. Expla- 
nation IT takes out particular classes of com- 
ments. | 

The Advocate- General.— Comments made 
without bringing into hatred or contempt any 
measures of Government. I shall substitute 
for ‘exciting’? the words ‘bringing into 
hatred or contempt.’ It is merely a change 
of language. 

{Ayumnc, J—The section says ‘tending to 
bring into hatred or contempt.’ ] 


The Advocate-General.—Only a word is used 
for a phrase. What is within the explana- 
tion must first fall within the clause in order 
to be taken ont of it. Therefore, I would 
ask your Lordships to read the explanation 
along with the whole wording. What are 
the words: “words which may have a 
tendeney to bring into hatred or contempt,” 
But any comments which do not excite con- 
tempt and which are of a general character 
come within the explanation. If a man 
makes a comment with an innocent intention, 
action lies under the Act. 

[Aspor Raut, Orra. O. J.—The Legisla- 
ture might well have said that if a man 
makes a comment without intending any- 
thing wrong against Government measures, 
then the provisions of the Act need not 
apply. 

The Advocate-General.—The question is 
whether the keeper of a press who uses strong 
and violent languages escapes the Act when 
he says that he did not intend it. 

[Avour Ranin, Orre. O. J.— As far as the 
section is concerned there is no question of 
intention. ] i 

Thè Advocate- General.—The same words are 
used in the explanation. 

[ABDUR Ranim, Orra. C. J.—Can you with 
comments attempt to excite? Can words 
attempt to excite disaffection ? ] 

[SESH:GIRI Atvar, J.—Can you give us an 
instance where words attempt to excite dis- 
affection ? | | 
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The Advocate- General.—E xciting is bringing 
into hatred or contempt Government esta- 
blished by law. I submit your Lordships 
will read this explanation as co-extensive 
with the original clause. | 

[Ayuina, J.—Has this explanation II been 
considered in any of the reported cases ? | 

The Advocate-General.—In Amar Singh v. 
Emperor (5) (the “Komagata Maru” case) the 
Judges follow the language of the section, 
My contention is that the explanation does 
not add anything to the section, and but for 
the explanation, it would come within 
clause (c). 

As regards the words “Government estab- 
lished by law,’ I submit that the General 
Clauses Act says itis the persons charged 
with the Executive Administration of the 
Government. 

[Apocr Ranu, Orre. C. J.—How is it pos- 
sible to have Home Rule withont changing 
the persons ? | ; 

The Advocate-Ceneral._— What I said is it is 
possible to advocate Home Rule but without. 
doing any of the things which come within 
this clause. 

[Arvor Rania, Orre. C. J.—The tendency 
of the articles comes to this—that the pre- 
sent machinery is not suitable to India. 
Therefore the machinery must be changed 
and it ought to be substituted by Home 
Rule. | 

The Advocate-General.—To attack the exist- 
ing political system is one thing and to paint 
the virtues of au ideal system of Government 
is another, 

[Aspor Rauiu, Orre. O. J.—If you want to 
understand the position, you must suppose 
that the attitude taken up by this article is 
that the present machinery of administration 
in India is not suitable and it ought to be 
substituted by a different machinery. | 

The Advocate-General.—That is a very large 
question. 

[ABDUR Raat, Orre. CO. J —Doany of the 
articles tell us what is meant ? | 

The Advccate-General,—I am entirely in 
your Lordships’ hands. 

{Asovr Rautu, Orrc. ©. J.—I want to 
know how your admission affects it.) 


The Advocate-General.—If yon can advocate 
Home Rule without offending the Press Act, 
you are at liberty to do so, but it may not 
suit Mrs, Besant’s views, 


572. 


ANNIE BESANT V. GOVERNMENT OF MADRAS, 


[ABpur RAHIM, Orre. C. J.—The drift of 
the articles is that the present machinery of 
Government established by law is not suit- 
able. Therefore. it has to be substituted by 
a different machinery, That is what is 
called Home Rule. Five means are suggested 
to attain it. Would they come within the 
purview of the Act apart from the language 
used ? | 

The Advocate-General.—It does. Every- 
thing depends on the nature of the arguments 
advanced. Supposing a person brought 
himself under sestion 1244 by advocating 
Home Rule, my admission cannot prevent 
him from being convicted. The question .is 
not one of intention but is one regarding 
the meaning of the words used. Assuming 
intention is material, it is a question of the 
meaning of the words, It depends on the 
arguments put forth. The matter is ex- 
plained in Regina v. Burn (18). Mayne’s 
Criminal Law, page 300. My submission, 
therefore, is that it must be shown to bea 
comment on a measure of Government, or its 
administration. Home Rule is not a measure 
of Government or administrative action, there- 
fore, you can advocate Home Rule. It does 
not require the aid of the explanation. 
Urging Home Rule cannot ba said to be any 
comment expressing disapproval of Govern- 
ment measures. 

{The Advocate-General then commented 
on the various articles, the subject of the 
charge. | 

Mrs. Besant, in reply.—The Advocate- 
General desired to introduce into section 22 
before “forfeiture” the word “legal.” 
If it is said that it is a valid forfeiture, 
then it is necessary that the Court shall 
not’ go into the nature of the words 
described; because they were also included in 
the proceedings purporting to be made under 
the Act. If a legal procedure which may 
be entirely erroneous is shut out by section 
22, thenthe enquiry into the nature of the 
words described which is ordered in section 
19, would: equally be shutout and it would 
not be possible even on the narrower ground 
which is contended for the Press Act, which 
allows and penalises the person referred to, 
and the words because the forfeiture being 
valid, it must be presumed that the words 
were such as were described by the Govern- 
ment order. 


The Advocate-General’s contention implied 
(18) 1 State Trials 1, 
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that tha Court had power to seb aside a 
valid forfeiture. It seem3 to reduce the 
whole argument of the Advocate-General 
to an absurdity. 2 said thata forfeiture 
is valid and must. not be questioned. On 
the other hand, he has told u3 that the 
Court must set it aside. 


Another point that was raised by the 
learned Counsel was that the powers of the 
High Court are as limited as the powers of 
the applicant, that the High Court had no 
more power to interfere with this supposed 
valid forfeiture than the applicant had under 
the Act. From that it clearly follows that, 
however gros3 a mistake may be, which 
happens in the course of the proceeding, the 
High Court. has no power to intervene nor 
to protect any one who may be suffering 
from the consequences of that mistake. 
There is no wrong without a remedy, but 
that maxim will then certainly be traversed 
and proved to be inaccurate. 


He argued that the sub-section includes 
the proviso. A proviso has never been held 
to bea partofa clause which it qualifies ; 
see the very strong views put forward in 
the House of Lords by Lord Herschell, Lord 
Watson and Lord Halsbury. : 


There is one other point about the sta- 
tute with which I shall deal bscause of w 
curious result in connection with section &, 
There are two provisos. l£ the proviso to 
section 3 is to be read as part of section 3 
(1), then it would imply that provisos T 
and 2 must also be read as part of section 
8. That would be a very inconvenient argu- 
ment when pressed toa point. But what 
puzzles me still more was a statement 
made by the learned Advocate-General that 
exceptions and explanations and provisos 
were apparently different words for the 
same thing. The point was introduced in 
dealing with the explanations to section 4 
anil they were said of the provisos, I 
propose to deal with it fully when I come to 
explanations. Proviso is not explanation 
and proviso to section 3 cannot be read as 
explanation to the section and to make 
such a change would make all reasonable 
construction impossible. z 

I was using the Moment case (15) in order 
to show that a section of the ‘statate might be 
declared ultra vires, even although the whole 
statute might not reasonably be challenged 
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under the present conditions of the Special 
Bench. The whole of my argument turned 
on the question of unwritten law and con- 
stitution. J traced down these words from 
the first Aci as they occurred in the Act 
of 1813 and traced them to William IV and 
down to the India Councils Act of 1861, 
but only in order to show that the Act of 
1915 was simply repeating the words that 
formed part of previous legislation for a 
long time and the whcle argument depends 
on the validity of those words. Another 
argument was put by the learned Advocate- 
General with regard to forfeiture and al- 
legiance. I feel a little doubtful whether 
the Calentta Judge considered the whole 
corstitutional Jaw of the country when he 
stated that no failure on the part of the 
Sovereign could absolve a subject from his 
allegiance. It has been held over and over 
again and emphasised by the facts of history 
that allegiance to the King isa corollary 
to protection by the Sovereign. Sovereign 
and subject are two people tied together 
by protection and on the valued protection 
of the Sovereign must depend the allegiance 
of the subject. That is most certainly the 
constitutional lay of England, as laid down 
by the greatest of our constitutional lawyers, 
and it may be within your Lordships’ 
memory that Mr. Justice Norman quoted 
one or two appeals pointing out that if it 
were denied, we were denying the right 
of self-defence to the subject and that it 
would be contrary to law and justice. It 
seems to me then that the words read are 
more of the nature of a sentence thrown 
out without very careful thinking, than 
having to do with the main subject which 
was before the Conrt. I admit that the 
question of allegiance was introduced as a 
substantial part of that question, and yet 
it was dealt with so lightly by his Lordship 
and brushed aside as a view impossible 
for him to accept, giving one the idea that 
he was swayed in that by the law that 
he was administering, more than by the 
political opinions which he held, for it is 
certain that there are people of political 
opinions in England who would be shocked 
that the King could forfeit the allegiance 
of his subject. English history has shown 
that such a forfeit is possible and the 
most important point turnod on that very 
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question. It was because of forfeiture and 
fines levied by the power of the Crown 
without the consent of a Court of Justice 
that there were great struggles in the 7th 
century in England, from the time of 

Henry VIII onwards in the constitution 
because of the illegal exactions by the 
Crown, right dewn to the time of Charles 
when the struggle went on without a break. 

[Appoor Raum, Orre. C. J.—We are only 
to construe those words in the Govern- 
ment of India Act. The question of allegi- 
ance of the subject tc the Sovereign has 
hardly any bearing.) 

Mrs. Besant.—The Petition of Rights pre- 
sented for the disregard of which James 
IL was driven away and the Bill of Rights 
passed in Parliament, which is one of the 
main points of the grievances of a subject, led 
to the exile of James and recognition of the 
claim of a subject that he should not 
be deprived of any part of his property. 

[Arour RaAHiIN, Orre. C. J.—The question 
is what bearing it has on unwritten law. lt 
is common law. ] 

Mrs, Besant.—In the Magna Charta itis laid 
down that we have unwritten laws. Those 
are fundamental laws of the King but I 
would not venture to urge that. I confine 
myself to this one point, the illegality of 
taking a subject’s property where a Court 
of law has not definitely given the claim 
to that property to the Crown. I grant 
that any forfeiture or fine inflicted by a 
Court of Law does not and ought never to touch 
the allegiance of a subject. Where the law 
speaks I do not fora moment pretend that 
any law-abiding subject has any complaint. 
If the law has spoken, it should be accepted, 
no matter how hard it may press. So long 
as a man feels himself wronged and ro long 
as opportunity is given to go to higher 
and higher Courts, so long a marf has a 
right to resist. 

[ABDUR RAHIM, Orrs. C. J.—Yet a man 
commits a crime and the Police arrests 
him, Incertain cases a certain procedure 
is necessary to be followed, | 

Mrs. Besant—In all those cases there is 
always an opening, That is not on all 
fours with my case. Where a man is 
accused of crime and is arrested by the 
Police, Habeas Corpus, though asked, will be re- 
fused. Certain offences aro non-bailable bylaw, 
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[Susuaciri Aivar, J.—Take the case of a 
man who absconds. His property is attached 
and is not made over to him until he 
surrenders to the Court, | 

Mrs. Besant, —There is a difference, my 
Lord, between forfeiture and attachment. 

[SESHAGIRI Aryar, J.— Government has a 
‘right to forfeit a man’s property, if he 
abseconds. The property is restored to him 
- when he is found. That is exactly like this. | 

Mrs. Besant.—Government had apparently 
a right to seize and. hold property for a 
‘time. But I was not aware except in some 
cases of revenue that special power was 
given to seize and keep property, 


[Agpur RAHIM, Orra. C. J.—The forfeiture 


is operative until it is set aside. There is 
a right of appeal to the Court. | 
Mrs. Besant.—In England even in the 


question of taxes, a competent Court has to 
decide before a forcible seizure of property 
has to be made. In the Revenue Laws 
here, there are certain exceptions which 
do not come in the ordinary Courts. If it 
were that the ordinary Courts of Law here 
permit such forfeitures, I am afraid that 
1 should say that those laws were made 
without proper consideration and would be 
broken if appeal were made to higher 
authority as in England, There was one 
word which struck me from a remark of 
Mr. Justice Seshagiri Aiyar in regard to 
absconding persons. Is it not a different 
case, a man seeking to evade a process of 
law? He does not submit himself to a 
trial which he has a right to demand. There 
seems to be very great difference between 
aman who remains with personal property 
within the area where the Court exercises 
the jurisdiction and a person who runs away 
and evades the process of law to which he 
should subject himself. Ifa man conceals 
his person from due process of law, I do 
not know if such a man has not lost his 
right to property. 

[Appusr Ramm, Orre. O. J.—The Police 
arrest such people and deprive them of the 
liberty before they are found guilty.) 

Mrs, Besant.—Fiven those men can be 
bailed ont except for certain offences. 

[Aspvor Raum, Orra. C. J.—In non-bailable 
offences a man is arrested by the executive 
authority first and tried afterwards. | 
' Mrs, Besant—That is the case when a 
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man runs away. Even then the liberty of 
the person is strained. There are certain 
limits of other liberties which I have not 
dealt with at all. Ido not plead they are 
questions relating to the liberty of the 
press, because [did not feel T could bring 
it under the unwritten law. While that 
was a tempting side on my case, it could 
not bring it under that particular clause. 
On that very question I heard with 
great surprise a statement from the 
Advocate-General that except with a license - 
there is no right to keep a press here 
at all. With all submission it is an entire 
misreading of the Act. There is no license 
under the Act of 1867. 

LABDUR Ran, Orre. C. J.—The Advocate- 
General probably meant declaration. ] 

Mrs. Besant.—1 do not know, my Lord. 
The Advocate-General said that we are 
given license and that we have no right to 
He went 
on to say that every press in lingland is 
licensed, 

[Anpur Raum, Orre, C. J.—He may be 
perfectly wrong. | 

Mrs. Besant.—He is absolutely wrong. 
Inthe year 1878 na paper could be printed 
without security, which is analogous to the 
condition here. But that limit on the 
liberty of the press was swept away in 1878 in 
a famous case, in which Charles Bradlaugh 
was concerned and he refused to give securi- 
ty. Liberty of unlicensed printing was 
ours for a long time and the very word 
licensing is rather held in disrepute and 
disliked so that some pains were taken to 
argue that this particular Act did not 
impose a license. It is perhaps that which 
brought to my mind the error in putting it. 
So far as the press of India is concerned it 
ig an unlicensed press. 


The next point is the action of the Court 
in the famous case of Ameer Khan. That 
is with regard to the difficulty the Judges 
felt there with the issue of the Habeas 
Corpus. I feel sure that this High Court 
will declare that the forfeiture + recognize 
though the Government may no sion. 
and give affect to the Court’s decision. 

[Asper Ranim, Orro. C. J.—If the forfei- 
ture is wrong, there need be no anxiety as 
to the result. | 

Mrs. Besant,—The 


learned Advocate- 
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General contended that the order of forfei- 
ture followed the language of the section. 
The Government may know such limitations 
in its order. It is said that all copies of 
New India” wherever found should be 
forfeited without any limitation and with- 
out confining itself to the words of the 
section. Hence 1 submit that the words 
of the order themselves were wrong. The 
only point to which I intend to invite your 
Lordships’ attention is the question of 
the proviso read along with section 8 
with its two provisos. If the proviso to 
section 3 is read in the sense in which the 
Advocate-General read it, then it must 
also be in a similar way read as regards 
section 8. According to the Advocate- 
General the proviso takes away the protec- 
tion given and would enable the Magistrate 
to impose security, although he has special- 
ly exempted once by proviso 1. On that 
general point I venture to suggest that 
the ordinary discretion of the Court is not 
taken away, because the effect may be 
proved in the substance of the proceedings. 
I would invite your Lordships’ attention to 
the curious omission of the word ‘tendency’ 
from sections 17 and 19. In section 14 
tendency as well as the nature of the words 
are brought in. But both in sections 17 and 
19 thatis omitted. The Court is directed 
to set aside the order of forfeiture, if the 
nature of the words is not such as is des- 
cribed in section 4 and similarly in section 
17 under which I have presented my peti- 
tion, nothing is said as to tendency. 

With regard to the words ‘hatred and 
contempt’ on which so much stress was laid 
in regard to these extracts the Legislature 
is endeavouring to take certain acts out of the 
section by means of the explanation what 
it is unable to do by words. The Legislature 
put in the explanation in order to prevent 
the Press Act from being resorted to in 
eases to which it is not really intended to 
apply. The general position and tendency 
of the articles and the nature of the articles, 
whether the writer was wholly loyal, honest 
and straightforward, are all to be taken into 
consideration. This explanation was intend- 
ed to protect the honest editor and bring 
to book a man who in carefully chosen 
words is trying to insinuate disloyalty. 
In this connection I refer your Lordships 
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to the same volume 22 Bombay, the case of 
Queen-Hmpress v. Ramchandra Narayan (19), 
which was heard by a Full Bench. Three 
Judges concurred as to what is the real 
meaning of the words ‘hatred and con- 
tempt.’ Farran, ©. J., observed that dis- 
approbation is not incompatible with thorough 
loyalty, provided that it is compatible with 
a disposition to obey Government and to 
support its lawful authority against at- 
tempts to resist or subvert it. That view 
was also concurred in by Parsons, J., at 
page 161 and Ranade, J., also agreed in 
that view. 


The explanation deals with comments on 
measures of Government, on the adminis- 
tration of Government and on actions of 
the Government. So that all comments upon 
Government would be covered by the expla- 
nation. Outside Government measures any- 
thing said must be judged on the merits, 
whether the writing is right or wrong. 
The learned Advocate-General said that 
intention was immaterial. If a man does 
a thing, he must have the intention to do 
it. Inthe main part of section 4 we have it 
stated that if a Press is used for the purpose 
of so and so, then it certainly implies an 
intention on the part of the keeper or the 
editor of the Press; and similarly where a 
tendency comes in, the writer must be held 
to have an intention to do that towards 
which his words tend; and so I submit 
that under section 4 intention is a necessary 
ingredient of the offence. There it comes 
under sections 1244 and 153A. What I 
meant was that India should be within the 
Empire and be connected with Britain, but 
that we may criticise the views of the 
persons composing the Government for the 
time being. 


I took up this newspaper two years ago 
at the age of 67. A woman of that age 
does not take up a paper simply as an 
amusement to play with. I took it up with 
the one object of helping India to gain 
Home Ruleand nothing except that is the 
object of the paper. All that conduces to 
that I try to use. All that is against itl 
leave on one side. When I find that Govern- 
ment is doing things—bureaucracy or 


(19) 22 B. 152; 11 Ind. Dec. (x. 8.) 683. 


673 INDIAN 


ANNIE BESANT V. GOVERNMENT OF MADRAS. 


autocracy—which undermine the supremacy 
of the Crown and which tend to lessen the 
allegiance of the people to the British 
Empire, I think it then my duty as a publi- 
cist to draw attention to the facts in order 
that they may be changed, andin that I am 
acting under the explanation of the Penal 
Code. Drawing attention to facts which 
cause hatred and contempt is a legitimate 
‘thing todo and in every case where 1 have 
spoken against the bureaucracy and auto- 
cracy, I havespoken under the belief that 
their action tends to make Indians despair 
of law-abiding and constitutional means 
and drives them to that secret conspiracy 
which finally seems their only hope. I 
believe that by that policy, my Lords, I 
have rendered a great service to the Empire. 
I believe that during this terrible time of 
War the fact that I have spoken out openly. 
. has saved the British connection, and that, 
if it were not for those who are following this 
policy, there would be a serious danger to the 
British connection with India, for it is 
written, and written truly, that the tears 
of the weak undermine the throne of Kings. 
My Lords, my devotion to the King-Emperor 
is very deep and strong. I believe that 
‘the English connection is beneficial to India. 
Ihave never pleaded independence which 
would be a blunder and would lead to endless 
-difficulties and wars. So I have taken up 
this paper in my old age and shall continue 
it aslongas the law permits ine to do it. 
But ifthe law should say that the second 
security is forfeited, that [ must not criticise, 
that I must go along the lines of Mahomcd 
Ali v. Emperor (2) and that we must accept 
that as the rule of journalism in this country, 
then I drop journalism. It has no interest 
for a woman like me and I simply throw the 
thing away and go to the platform. 

{Apour Rasin, Orre. C.J.—What is the 
answer to the Advocate-General that it is 
possible to advocate Home Rule without 
bringing into hatred or attempt Govern- 
ment established by law in British India? ] 

Mrs. Besant.—My answer to that -would 
be that there is nothing to bring Government 
here into hatred and contempt and I do 
not know of any way of advocating it except 
on the lines I bave adopted. For thirty 
years it has been asked for by the Congress 
without any result, 
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[Aspur Rania, Orre. O. J.—You say ‘that 
Government really means the supremacy of 
the British Crown? | 

flrs, Besant —Yes, and the connection. 

[ Agour Raum, Orra. C. J.—Supposing it 
means also the Government of India as con- 
stituted by law? | 

Mrs, Besant.—I should fall back on the 
statement that the real Government of India’ 
is the British Cabinet which is represented 
by the Government of India, and it is 
ultimately the British Cabinet that is the 
Government of India. 

LAsour Raunis, Ora. C. J.—I am not 
expressing any opinion. But supposing the 
Government means the Madras Government 
or Bombay Government, then in that case, 
supposing in order to push forward the cause 
of Home Rule, yon wanted to show that 
the Government as now established are 
unfavourable or are not, interested in the 
people aud it creates hatred against the 
Government? | 


Mrs. Besant.—If hatred and contempt are 
to be construed as they were construed in 
Mahomed Ali v. Emperor (2), I believe my case 
would be, alluding to the Madras Govern- 
ment, that I could nob prove that I have 
written nothing. I confess that that task 
is impossible and I have not tried to do it. 
I have attacked the bureaucracy because [ 
believe it to be injurious to the Crown. I 
have attacked these actions of Government 
because they have turned the hearts of the 
people against the Crown and, therefore, I am 
not exciting the kind of hatred and contempt 
which would bring me within the Act reason- 
ably construed, but I am exciting a feeling 
which would make people think that there is 
still a hope for us in England and that these 
actions are only a few of the kind which we 
ean get rid of by getting a echange. I, 
therefore, come within the explanation of the 
Act. 

{Aspur Raunis, Orre. C. J.—If you disap- 
prove of the present form of Government you 
would not come within the mischief of the 


- Act? ] 


Mrs. Besant.—I think not. It distinctly 
says that disapprobation of measures is ad- 
missible and is covered by the explanation. 

[Aspoxr Rautu, Ores. O. J.—That is as 
regards comments on certain measures. | 
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Mrs. Besant.—Administration, actions and 
everything -comments expressing disappro- 
val of measuresor otheractions of Government. 
Every comment is under the protection of that 
clause. My contention is that I did not excite 
hatred and contempt. Iexcite a desire for 
change, an effort for change, but always on 
constitutional and law-abiding lines, in order 
that it may lead to no disturbance. J am not 
even advocating passive resistance. lf this and 
the other securities are forfeited, I must 
turn to the platform. For that would be 
my only resource, holding it to be my duty 
to urge Home Rule for the safety of the 
Empire. If, however, the decision goes 
that the paper shall not be destroyed, 
even if your Lordships think that even 
if one or two comments are harsher, it 
would be fair for Government to warn and 
that, therefore, you will not allow the 
whole paper to be destroyed because of the 
two or three unwise or hysterical remarks, 
then it seems to me that the whole 
press of India will be relieved by your 
Lordships’ decision. Since this happened, 
the whole of the press has been writing 
against the Press Act. There is now an 
agitation going on in the whole country, 
because it has been so misused in this 
case as to bring within its net a paper 
which should never have been touched. 
Seldom, I venture to say, has a Court had 
to sit to decide an issue more important 
than the present, for on your decision, my 
Lords, the whole liberty of the press of India 
depends. If your Lordships re-affiem the 
_Caleutta decision, as the learned Advocate- 
General has practically asked you to do, 
it is the death of journalism in India. 
The only remedy then will be in the 
Parliament, and an agitation which at the 
present time is most undesirable. I am not 
pleading that, if your Lordships think it 
right, you should not give such a deci- 
sion, because I have not forgotten that 
Judge who in Wilke’s case said that 
God forbid the Courts of Justice in Eng- 
land should ever cease to declare the law be- 
cause of the danger of agitation, That 
I feel must guide your Lordships, as it 
guides the Courts of Justico in England. 
That decision was given, although it was 
a triumph of agitation, and azaiast the 
action of the High Court of Parliament. I 
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am told that this is not a criminal pro" 
cedure, yet Iam debarred from the Privy 
Council unless I point out, as I hope to do 
on Friday next, if the judgment go against 
me, that the forfeiting section is «ltra 
vires. Bat I do submit that the whole 
Indian Press will be muzzled and the 
injury would be added that practically it 
will tell India that there is no hope for 
her in constitutional and law-abiding agi- 


tation. There is only one remedy for 
India, which would be to try and 
break the British connection. Because I 


feel that that that connection is necessary 
not only for India but for England and for 
the Empire at large, and because I believe 
breaking off connection with Britain would 
mean invasions from other countries and 
quarrels here, I do appeal to your Lord- 
ships to construe the Act which is tyrannical 
in its essence if applied in the strictest sense 
as the Caleutta High Court decided, and 
construe ib in a way which will rejoice the 
heart of every loyaland patriotic newspaper 
here in India and give tc India that freedom 
of discussion without which no nation can be 
peaceful and without which it san never be- 
come truly great. 


JUDGMENT. 


ABDUR Ranais, Orro, ©. J.—This is au 
application under section 17 of the Indian 
Press Act of 1910 by Mrs. Annie Besant, 
the keeper and printer of the “New India” 
Printing Works, and the Editor of the news- 
paper, “New India.” The applicant seeks to 
have set aside an order of the Ohief 
Presidency Magistrate of Madras, dated 
22nd May 1916, requiring her to deposit 
security of Rs. 2,000 undersection 3 (1) of 
the Act an order of the Governor-in-Council, 
dated 25th August 1916, declaring under 
section 4 (1) the security so deposited and all 
copies of “New India” wherever found to be 
forfeited to His Majesty. No copies-of “New 
India,” it may be mentioned, have actually 
been seized. 

The order of the Chief Presidency Magis- 


‘trate is attacked, firstly, on the ground that 


inasmuch as the press and the newspaper 
in question were in existence before the 
passing of the Press Act under the names 
and styles respectively of “The Standard 
Press’ and “The Madras Standard,” the fact 
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that the applicant, having purchased the 
said press, made a declaration before the 
Magistrate with respect thereto on the 2nd 
Devember 1914, under section 4 of the 
Preas and Registration of Books Act cf 
1867, in the new name of the “New India 
Printing Works” did not bring this press 
under the operation of section 3 (1) of the 
Press Act. But clearly the provisions of the 
Act are applicable to all printing presses: 
under section 3 (1) the Magistrate is to 
take security from any person who makes 
a declaration before him with respect to any 
printing press, apart from any question 
whether it was setup before or after the 
Act, and by sub section 2 the Local Gov- 
ernment may in certain circumstances 
require the keeper of a press in respect 


of which a declaration was made 
before the commencement of the Act of 
1910 to deposit security. Section 4 of the 


Press and Registration of Books Act of 1867 
prohibits any person to keep a printing 
press without making a declaration to the 
effect that he has a press for printing 
purposes at a particular address, which he is 
bound to disclose. It is directed against the 
keepers of printing presses for the time being: 
so with every change of hands, a fresh 
declaration becomes necessary. In this way, 
the “New India” Printing Works became 
amenable to the action of the Chief Presidency 
Magistrate under section 3 (1), when as 
required by the law afresh declaration was 
made betore him by the applicant. | may 
mention that a certified copy of a judgment of 
the Patna High Court, dated 5th June 1916, 
in Criminal Revision No. 93 of 1916,° was 
cited before us in support of the applicant’s 
contention, but it is sufficient to say that I 
have not been able to find ont what 
was decided in that case. 

The Chief Presidency Magistrate, however, 
chose to dispense with the deposit of securi- 
ty at the time the applicant made the decla- 
ration. And it is thereupon argued that he 
became functus officty so far as the press was 
Concerned aud was not competent to pass 
his subsequent order of 22nd May 19016. 
By section 3 (1), all keepers of printing 
presses are required to deposit security at 
the time of making the required declaration 
to such ar amount, not exceeding Rs. 2,0L0, 
as the Magistrate may fix. Then comes 
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the proviso, which says: “Provided that the 
Magistrate may, if he thinks ft, for special 
reasons to be recorded by him, dispense 
with the deposit of any security or may 
from time to time cancel or vary any 
order under tbis sub-section.” It is con- 
tended by the learned Advocate-General on 


behalf of the Crown that tbe words 
“to cancel or vary any order under 
this sub-section” gives the Magistrate 


the power to cancel his order dispensing 
with security, although he derived authority 
to pass that order from the proviso itself. 
But ib seems to me that the use of the 
words “or may” before the words “cancel or 
vary any order under this sub-section” 
goes to negative such a construction: it 
indicates that an order dispensing with the 
deposit of security is not included in the 
words “Any order within this sub-section.” 

It is true in one sense that a proviso is 
part of the section to which itis attached. 
But in ordinary legal parlance a proviso is - 
to be distinguished from the enactment, to 
which it is generally appended either for 
the purpose ef explaining what particular 
matters are not within the meaning of the 
enactment [see Vest Derby Union v. Metro- 
poltan Life Assurance Suctety (24)], or 
for providing exceptions and qualifications 
to the enactment or for otber similar 
purposes. The proviso is something subordi- 
nate to the main clause and the general 
rule is that whatis contained in the proviso 
is not to be imported by implication into 
the clause. 

When a reference is madeinthe proviso 
fo what is enacted by the section or sub- 
section to which it is appended, one would 
not ordinarily read it, unless so compelled, 
to include anything contained in the proviso 
itself. Here the main purpose of the 
enactment is to authorise the Magistrate to 
fix the amount of security and it isto enable 
him to cancel or vary this order from time 
to time that he is given the power under the 
latter part of the proviso. 


It was argued that the Legislature could 
not have intended that if the Magistrate 
once dispensed with the deposit of.security, 


(20) (1897) A. C. 647 at p. 652777 L. T. 284; 61 J. 
P. 820; 66 L. J. Ch. 726. 
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he should have no further power fo require 
security if he so chose. But it must be 
remembered that he is to dispense with 
security only for special reasons which 
have to be recorded by him and it 
is not unlikely that the Legislature 
thought that where such reasons existed, 
the particular keeper of the press who was 
so exempted should not again be called 
upon to furnish security. 


However that may be, I do not feel 
called apon to put any construction on an 
enactment such as this which would 
tend to extend its scope beyond what 


ig warranted by the “natural meaning of 
the words used by the Legislature. 
Section 8 (1) imposes a serious disability 
on persons desiring to keep printing 
presses. It must have the effect of bamper- 
ing the carrying on of what is ordinarily 
not only a perfectly legitimate business, 
but one which has played such an import- 
ant part in the diffusion of knowledge and 
progress of civilization. 

Upon this application, however, it is 
not open to us to set aside the order 
of the Chief Presidency Magistrate. 
Whether section 22 of this Act bars 
all interferenze on our part or not, 
is a question which will have to be 
considered in connection with another 
application which will be dealt with later. 
‘But in any case, there is no provision in 
the Press Act of 1910, under which this 
application is made, which enables us to 
deal with the order of the Magistrate pur- 
porting to be made under section 3 (1). 


As for the order of forfeiture, section 22 
read with sections 17 and 19 debars us 
from interfering with it except on the 
ground, namely, that the extracts in 
question are not of the nature described 
in sub-section (1) to section 4, This is quite 
clear, 

Before dealing with the application 
on the merits, L should mention that 
the applicant repeatedly complained to 
us that the Government before passing 
the order of forfeiture did not give 
her sufficient intimation as to the kind of 
` matters published in the paper which they 
regarded as objectionable nor did they call 
upon her to show cause why the security 
deposited by her should not be forfeited. 
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The Act imposes no duty upon the Govern- 
ment to issueany warning or to ask for any 
explanation before taking action. There 
may be forse in Mrs. Besant’s plea that if 
she knew what it was in the policy of 
‘New India” or in the nature of the mat- 
ters published in it to which the Govern- 
mert had objection, she would have been 
ina position to take steps to prevent any- 
thing appearing in the paper which might 
reasonably be considered to be offensive. 
She has told us that there was only one 
letter which appeared in “New India” 
written by an Englishman on the subject of 
Indian Servants to which the Government 
took exception but that, asa matter of fact, 
the editorial note had made it clear that the 
views of the writer found no sympathy 
with the editor. She says she received no 
other warning of Government disapproba- 
tion. It seems quite possible, judging from 
Mrs. Besant’s attitude before us, that if 
her attention had been properly drawn in 
time, greater check would have been exer- 
cised over the language used in some’ of the 
letters and articles published in “New 
India.” But that isa matter which the 
Government can conld legitimately take 
into account; it can in no way influence 
our judgment on the questions for decision. 


The scope of section 4 was considered by 
the Caleutta High Court in the matter of a 
petition of Mahomed Aliv. Emperor (2) 
and the learned Advocate-General has 
supported the interpretation put upon it by 
Chief Justice Jenkins and the other learned 
Judges of that Court. That, generally speak- 
ing, the terms of the sectionare extreme- 
ly wide and comprehensive cannot be 
doubted. They vest the Local Government 
with a discretion so large and unfettered 
that the keeping of printing presses and the 
publication of newspapers become an 
extremely hazardous undertaking in tha 
country, A press may be devoted to, the 


-printing of most useful and meritorious 


literature or other publications of an entirely 
innocent and non-controversial nature, yet it 
will be liable to forfeiture if any matters 
printed in such press are considered by the 
Government to be objectionable within the 
meaning of the Act. It may be doubted if it 
is possible for the keeper of any printing 
press in the country to maintain such ay 
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efficient expert supervision over matters that 
are printed as to detect everything that might 
be regarded to fall within the “widespread 
net” of section 4. 


Similarly a newspaper may be consistently 
staunch in its loyalty to the Government, its 
general policy may be above all reproach, the 
sincerity and Lona fides of the intention of the 
editor may not be liable to question, but if 

. any letters or other writings are let in, may be 
through carelessness, which come within the 
scope of .any of the clauses to section 4, the 
Government may at once without any trial 
or even a warning forfeit the security, 
and in this way -ultimately putan end to 
the newspaper itself. That the influence 
of a periodical on public life of the coun- 
try is on the whole decidedly beneficial 


need be no bar to the Govyernment’s 
action. The Local Government, it may 
be assumed, will not indiscriminately 
exercise the power which it possesses 


under this enactment, but the vesting of 
such unlimited power in the Executive 
Government is undoubtedly a serious en- 
croachment on the freedom which the Press 
in India enjoyed before the passing of the 
Act, 


The Act, asis well known, was passed in 
order to counteract the manifold ingenious 
devices adopted by the‘anarchists of Bengal 
for carrying out their propaganda. How 
far it has been instrumental in accomplish- 
ing that object is not a question with which 
we are concerned; nor are we concerned 
with the question whether the Legislature 
was justified in applying such a drastic 
press law to the whole of India, while 
the evil sought to be met was mainly con- 
nected with the activities of a band of 
young revolutionaries in one part of the 
country. 

Mrs. Annie Besant has argued having re- 
gard to the nature of the enactment that so 
far at least as it affects European British 
subjects, section 4 of the Actis ultra vires 
of the powers of the Indian Legislature. 
Tke Indian Legislative Council is a subordi- 
nate Legislature exercising only a delegat- 
ed authority and section 65 (2) of the 
Government of India Act, which lays down 
that “the Governor-General in Legislative 
Council has not power to make any law 
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affecting...any part of the unwritten laws or 
constitution of the United Kingdom of Great 
Britain and Ireland whereon may depend 
in any degree the allegiance of any person 
to the Crown of the United Kingdom.” 
The contention is this: in the words of Sir 
William Blackstone, “allegiance is the tie 
which binds the subject to the King in 
return for the protection which the King 


affords to the subject,” and to use the 
language of Bracton “the King is under 
the law, for the law makes the King.” 


What is meant by allegiance is more fully 
explained by Norman, J., in In the matter of 
Ameer Khan (8), “It is the true and 
faithful obedience of the subject to the 
Sovereign. Everyone born within the do- 
minions of the King of England, whether in 
England or in the Colonies or dependencies, 
being under the protection, therefore, 
according to our common law, owes allegiance 
to the King.” s 


By “the unwritten laws” are meant, 
generally speaking, the laws recognising the 
fundamental right of the subject to enjoy- 
ment of personal freedom and property of 
which he could not be deprived except by a 
sentence ofthe Court of Law. They were 
embodied in England in the Great Charter and 
the Petition of Rights which, as pointed out 
by Norman, J., “are for the most part declara- 
tions of what the existing law was, not 
enactments of any new law.” That learned 
Judge also observes that the infraction of such 
laws may be carried to such an extent as 
to give rise to the right of self-defence onthe 
part of the subject, a right which, says 
Sir Michael Foster, “the law of nature 
giveth and no law of society hath taken 
away.” Then further on: “It would be 
strange indeed if a great popular assemb- 
ly like the Parliament of England had 
put into the power of a Legislature which 
has not, and in the nature of things could 
not have, any representative character, the 
power of abrogating or tampering with 
such fundamental laws.” Norman, J., how- 
ever, refused to issue a writ of JIabeas 
Corpus to the jailor who had charge of 
the body of Ameer Khan who had beén 
imprisoned under Regulation III of 1818, 
holding that its validity had been duly re- 
cognised by the Legislature, and that even 


Vol XXXVI] 
ANNIE BESANT V, GOVERNMENT OF MADRAS. 


if the writ was issued, it would be in- 
fructuous, as the jailor acting under the 
warrant of the Governor-General-in-Council 
was not bound to obey the writ. 

The decision of Norman, J., was upheld 
in appeal by Phear and Markby, JJ.*; bat 
the learned Advocate-General has relied upon 
the judgments in appeal as modifying the 
propositions cited from Norman, J.’s judg- 
ment, Phear, J., says (page 477): “But I 
think it right to say that in my judgment 
the words ‘whereon may depend, etc.,’ do not 
refer to any assumed conditions precedent 
to be performed by or on behalf of the 
Crown as necessary to found the allegiance 
of the ‘subject, but. to laws or principles 
which prescribe the nature of the allegi- 
ance, viz., of the relations between the 
Crown on the one hand and the inhabi- 
tants of particular provinces, or particular 
classes of the community, on the other; 
and obviously such laws and principles ae 
these are not touched by the local Acts 
which are impeached before us.” Markby, 
J., ab page 482 observes: “The restriction, 
which is the foundation of the second ob- 
jection to the validity of the Act, is certainly 
couched in language „to the last degree 
vague and obscure...I wholly repudiate the 
doctrine contended for, that the allegiance 
of a subject to his Sovereign can by any 
possibility ba legally affected by the mere 
withdrawal from the subject of any right, 
privilege, or immunity whatsoever. I think 
the notion of reciprocity expressed in the 
maxim protectio trahit subjectionem, et sub- 
jectio protectionem, upon which this argument 
depends, is one which is wholly inadmissihle 


in any legal consideration. It appears 
to me that if we are to admit such a 
doctrine as this we must admit it, 


not only with regard to Acts of the Indian 
Legislature, but to Acts of the English 
Parliament.” 4 


As to this last observation I may point 
out with great respect that there is 2 
fundamental difference between the Legisla- 
tive powers of the [Imperial Parliament which, 
according to the theory of the English con- 
stitution, van enact any laws it chooses and 





*See In the matter of Ameer Khun. 6 B. L, R. 459— 
Ed. 
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the authority of the Indian Legislature 
which is purely derivative and subordinate. 
Any enactment of the latter in excess of 
its delegated powers or in violation of the 
limitations imposed by the Imperial Paria- 
ment is null and void. This doctrine was 
recently expressed in very clear terms by the 
Judicial Committee in the famous Moment 
case [Secretary of State v. Moment (15)] 
the judgment in which was delivered by 
Lord Haldane. In that case it was held 
that section 41 (b) of the Act of 1891, by 
which it was sought to debar a Civil Court 
from entertaining a claim against the Govern- 
ment to any right over land, was wlira 
vires o£ the powers of the Indian Legislature 
as contravening the provisions of section 65 
of the Government of India Act of 1858 
(corresponding to section 82 of the Govern- 
ment of India Act of 1915). Lord Haldane 
observed (page 401"); “Ib appears, judging 
from the language employed, to have been 
inserted for the purpose of making it clear 
that the subject was to have the right cf so 
suing and was toretain that right in the 
future, or at least until the British Parlia- 
ment should take ib away. Tt may well be 
that the Indian Government can legislate 
validly about the formalities of procedure so 
long as they preserve the substantial right 
of the subject to sue the Government in the 
Civil Courts like any other defendant, and do 
not violate the fandamental principle that 
the Secretary of State, even as representing 
the Crown, is to bein no position different 
from that of the old Hast India Company. 
Bat the question before their Lordships is 
not one of procedure but whether the 
Government of India can by legislation take 
away the right of the subject to proceed 
against it in a Civil Court in a case involving 
a right over land. Their Lordships have 
come to the clear conclusion that the language 
of section 65 of the Act of 1858 renders such 
legislation ultra rires.” 

The whole question, therefore, here is, 
what is the meaning of the words in séction 
65 (2) of the Government of India Act, 
which has been cited above. Is it as under- 
stood by Norman, J., or as suggested by 
Phear and Markby, JJ.? The question is 





Page of 40 C.—Kd, 


582 
ANNIE BESANT V, GOVERNMENT OF MADRAS. 


one of great importance and not free from 
difficulty and Ido not wish to express any 
positive opinion on it. It is neither neces- 
sary to do so to decide the question involved 
in this application, nor am I satisfied that 
it has been fully discussed. But as at pre- 
sent advised, it seems to me that the con- 
struction put upon the enactment by Norman, 
J.,is what is really required by the plain 
meaning of the words used. And I find 
no difficulty in conceiving that the Imperial 
Parliament, with all its great traditions in 
upholding the cause of liberty, should have 
been unwilling to grant to the Indian Legis- 
lature, constituted as it is, any legislative 
-powers which would enable the Government 
of India to encroach upon those fundamental 
‘rights of the people the violation of which, 
especially by a foreign Government, is so 
calculated to lead to a disturbance of that 
peace in the realm which it is the highest 
concern of the Crown always to assure. 
That the provision of section 43 of 3 and 
4 William IV, Chapter 85, is not to be 
regarded as of no practical value and im- 
portatice or as something quite obsolete is 
made clear by its repetition in identical 
language in section 65 of the Government 
of India Act of 1915. 

The next question in this connection is 
whether the enactment in section 4 of the 
Press Act is such as can be said to be in 
violation of section 65 (2). It is argued by 
the applicant that the forfeiture of security 
by the Government under the provisions of 
section 4 without trial in'the ordinary Courts 
of Law is repugnant to a subject’s right 
to hold and enjoy property, unless it is for- 
feited to the Crown after due trial for any 
offence or charge proved in due course of 
law. The Government acting under section 
4 need not hear the person whose property 
it seizes, need not take any evidence nor is 
it bound to follow any kind of procedure 
which would ensure that the forfeiture was 
made after proper deliberation with due 
regard to the rights of the parties concerned 
and in the true interests of the State. The 
right of appeal to the High Court under 
the provisions of sections 17 and 19 does not 
make any substantial difference, as the 
onus is cast upon the owner of the confis- 
cated property to prove that the order of 
forfeiture was wrong and that right must, 
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in the cireumstances, be treated as more or 
less illusory. 

The contention of the Advocate-General 
in answer to this reasoning is that there are 
numerous instances in which personal free- 
dom of the subject is interfered with because 
of the exigencies of good government. For 
instance, persons suspected of crimes are- 
daily arrested by the Police before they 
are placed on trial and the laws of every 
country place restrictions on the user of 
certain forms of property in the interests of 
public welfare. This enactment he ‘says 
stands practically on the same footing. 

But it is unnecessary to determine any of 
these questions for the very simple reason 
that this Court is constituted and this appli- 
cation has been made under the special pro- 
visions of the Press Act itself and section 22 
of that Act prevents all interference on 
our part except on one ground mentioned 
in sections 17 and 19. When this was 
pointed ont to Mrs. Besant, she further con- 
tended that section 22 itself was ultra vires. 
Even if that contention were valid, whatever 
other remedy she may have she has none on 
this application. 

Now I shall examine the provisions of sec- 
tion 4 in some detail. It is contended that 
the pbrase “which are likely or may have 
a tendency, directly or indirectly, whether 
by inference, suggestion, allusion, metaphor, 
implication or otherwise” means that if any 
of the words used may, by any possible 
construction, however ingenions and far-fetch- 
ed, be supposed to have an objectionable ten- 
dency of the nature described therein, that 
is enough to bring a newspaper within the. 
purview of the section. This indeed is said 
to be the interpretation which found favour 
with Chief Justice Jenkins. He says that 

the provisions of section 4 are very com. 
prehensive, end its language is as wide as 
human ingenuity could ‘make it. Indeed, 
it appears to me to embrace the whole range 
of varying degrees of assurance from certain- 
ty on the one side to the very limits of im- 
possibility on the other.” 

“It is difficult to see to what lengths 


the operation of this section might 
not plausibly be extended by” an 
ingenious mind. They would certainly 


extend to writings that may even command 
approval.” 
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“An attack on that degraded section of 
the public which lives on the misery and 
shame of others would come within this 
widespread net: the praise of a class 
might not be free from risk. Much that 
is regarded as standard literature might 
undoubtedly be caught.” 


Anything which fell from that distinguish- 
ed Judge has my greatest respect. But 
though undoubtedly the language of the euact- 
ment is, as I have said, extremely, nay 
dangercusly wide, I venture to doubt if the 
cases which are mentioned above could reason- 
ably be said to come within the scope of 
the section. -In the first place, the words 
“whether by inference, suggestion, allusion, 
metaphor, implication or otherwise? are 
merely by way of explanation, and do not 
in any way enlarge the meaning of the 
words “which are likely or may have a 
tendency directly or indirectly.” By “ten- 
dency,” J take it, is meant the natural effect 
of the words used on the readers of the 
newspaper in question. I do not think that 
we ought to have any regard in this con- 
nection to the effect which they may 
possibly produce on the minds of abnormally 
coustituted persons,or persons whose acquaint- 
ance with the language is inadequate, or 
on those who might content themselves 
with reading certain passages or expressions 
apart from the context. 


I do not think that our decision upon the 
tendency of publications in a newspaper 
should be affected by a consideration of the 
interpretation which men of ingenious minds 
may put upon them. All that we are fo take 
into account is theeffect which the words 
are, by their nature, likely to prodace on a 
normal average reader understanding them 
in their plain, natural meaning. 

Bat the onus is laid (see sections 17 and 
19) uponthe person whose security has been 
forfeited to prove that the’ publications 
selected by the Government at their own 
discretion may not have the tendency 
describad in the various clauses. That is 
not only reversing the ordinary procedure 
in trials, but the diffculty of proving such 
a negative as this must in many cases be 
insurmountable. 

Then apart from explanation 2, we have 
not, in applying section 4 (1), to consider the 
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intentions of the Editor or the writer, if it 
is not shown that the words in their plain, 
ordinary meaning may not tend to produce 
the objectionable effects mentioned in 
clauses (a) to (f). 

The extracts under consideration are said to 
come within clause (a), (c), (d) or (e). Briefly 
speaking, clause (a) relates to words having 
atendency to incite to acts of violence; 
clause (d) to words tending to put any per- 
son to fear and thereby induce him to do 
anact which he is not legally bound to do; 
and (e) relates to words which encourage 
persons to interfere with the maintenaace 
of law and order. 

That portion cf clause (c) with reference to 
which the extracts require careful examina- 
tion is this: “to bring into hatred or con- 
tempt His Majesty or the Government 
established by law in British India.,.or any 
class or section of His Majesty’s subjects in 
British India or to excite disaffection towards 
His Majesty or the said Government... .. n 
It will be seen that this lamps together the 
offences defined by sections 124A and 153A 


of the Indian Penal Code, with this 
difference that we are not concerned here 
with any question of intention of the 


Editor or writer of the articles, leaving aside 
for a moment theeffect of explanation 2 which 
will be considered presently. 


The words of section 1244, which has 
been the subject of interpretation in a 
number of cases, have been substantially 
reproduced in clause (e). “Hatred” and 
“contempt” which are ordinary English 
words, I take it, mean something more 
than mere disapproval or dislike. The 
word “disaffection” has been explained in 
the section itself as including disloyalty and 
all feelings of enmity and I do not think 
any practical purpose would be served by 
attempting to suggest any further explana- 
tion. 


But a question has been raised as to the 
meaning of the phrase “the Government 
established by law in British India.” It is 
contended by the applicant that what is 
meant by that phrase is the supremacy of 
the British Crown andthe British connec- 
tion as opposed to independence. This cannot 
be a definition of “Government” as used in 
the section; it would only indicate the 
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essential elements in the political relation 
between India and Great Britain. Govern- 
ment denotes an established authority entitled 
and able to administer the public affairs of 
the country. Onthe other hand, Govern- 
ment is not identical with any particular 
individuals who may be administering the 
Government. Mr. Justice Strachey of the 
Bombay High Court defined it as “British 
Rule and its representatives as such, the 
existing political system as distinguished from 
any particular set of administrators.” See 
Queen-Empress v. Bal Gangadhar Tilak (17). 
Justice Batty in Pmperor v. Bhaskar Balwant 
Bhopatkar (11) explained the conception of 
Government in somewhat greater detail, 
“What is contemplated under the section is 
the collective body of men—the Government, 
defined under the Indian Penal Code ...... It 
means the person or persons collectively, in 
succession, who are authorised to administer 
the Government for the time being. One 
particular set of persons may be open to objec- 
tion, and to assail them and to attack them and 
excite hatred against them is not necessarily 
exciting hatred against the Government, be- 
cause they are only individuals and not repre- 
sentatives of that abstract conception which 
is called Government...The individual is 
transitory and may be separately criticised 
but that which is essentially and inseparably 
connected with the idea of the Government 
established by law cannot be attacked without 
coming within this section,” The same idea 
underlay Sir Comer Petheram’s explanation 
of the phrase in the “Bangobast” case (Queen- 
Empress v, Jogendra Ohunder Bose) (21), 
where he says that “British India is part 
of the British Empire and is governed like 
other parts of the Empire by persons to 
whom the power is delegated for that 
purpose. There isa great difference between 
dealing with Government in that sense and 
dealing with any particular administration.” 
In theabove sense “Government” includes 
not only the Government of India but also 
the local Governments. 


T think the last passege from Justice 
Batty’s judgment cited above requires some 
explanation. l do not -think he meant 
that the law prohibits criticisms of the 
Government as constituted in a particular 


(21) 19 0. 38; 9 Ind, Deo. (x. s.) 470, 
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form, provided such criticisms do not bring 
it into hatred or contempt or excite dis- 
affection against it. In fast all criticisms 
of the measures of a Government must in 
some degree involve reflections on the 
Government itself. But section 4 allows 
less scope to criticisms directed against the 
Government itself than to criticisms of 
measures of the Government. 

Explanation 2, which is transcribed 
almost word by word from section 124A, 
says that ‘comments expressing dis- 
approval of the measures of the Govern- 
ment with a view to obtain their altera- 
tion by lawful means or of the adminis- 
trative or other action of the Government 
without exciting cr attempting to excite 
hatred, contempt or disaffection do not 
come within the scope of clause (c),” 
The draftsman who borrowed these words 


from section 124A apparently over- 
looked the fact that the essence of an 
offence under section 124A being the 


guilty intention, explanation 2 necessarily 
imported the question of intention, while 
clause (c) to section 4 to which the 
explanation was attached is not concerned 
with the intention of the writer of the 
words charged. However that may ke, 
we must rend explanation 2 as we find 
it. So reading, it means that comments 
on the measures and actions of the Govern- 
ment are exempted from the operation of 
section 4, provided the person making the 
comment does ‘not excite or attempt to 
excite thereby hatred or ‘contempt against 
the Government. But the protection afford- 
ed by this explanation is extended .only 
to comments on Government’s measures 
and actions, and nat to attacks onthe Govern- 
ment itself which have to be judged by 
light of the section 4 alone without 
reference to the explanation Il. 


Tt is evident from some of the extracts, 
the subject of the charge, from the state- 
ments of the applicant herself and certain 
copies cf “New India” tendered in evidence ` 
under section 8 that it is the declared 
policy of this paper to advocate and agitate 
for Home Rule in India. The method 
adepted is to draw attention to those 
Measures and actions of the Government 
that are in the opinion of the editor 
injuricus to the interests of the people 


Vol. KANAN TL 
ANNIE BESANT V. GOVERNMENT OF MADRAS. 


and thereby to enforce the ‘teaching that 
Home Rule is the only efficient remedy 
for most of the political evils in the 
country. The learned Advyocate-General 
very rightly told us under instructions 
from the Government that they did not 
object to advocacy of any Home Rule 
propaganda; what they objected to was 
the nature of the matters published in 
the paper, connected though they might 
. be with a scheme for Home Rule. 

And in fact it is difficult to see how 
any such movement can be regarded as il- 
legal per se. Jt lies entirely with the 
Sovereign, that is in the compendious phrase 
of Dr. Dicey, the King in Parliament, 
to establish any Government he chooses 
for India or any other part of the British 
Empire. ‘here can be nothing wrong, 
therefore, in a subject of the Crown urg- 
ing the desirability of a change in the 
machinery cf Government in India. Changes 
in the constitution of Government do 
take place from time to time with the 
consent or sanction of the Soversign and 
the most recent, in the case of India, were 
the reforms introduced by Lord Morley. 
In oertain stages of society, reforms in 
the constitution of the Government are a 
biological and political necessity. To say 
that such questions are not open to public 
discussion, supposing that the law is not 
violated by the manner and the methods 
adopted in such discassion, would be opposed 
to all sound maxims of constitutional law. 
The principle which bears on the subject 
has been expressed in the following terms, 
which have met with the approval of some 
of the most distinguished text-writers :— 
An intention is not seditious if the object 
is to show that the King has been misled 
or mistaken in his measures or to point 
out errors and defects in the Government 
or constitution with a view to their re- 
formation or to excite the subjects to attempt 
by lawful means the alteration of any 
matter in Church or State or to point 
out with a view to their removal matters 
which are producing or have a tendency 
to produce feelings of hatred or ill-will 
between classes of the subjects” (see 
Stephen’s Commentaries, Volume IV, page 
150, 16th Edition; Dicey’s Law of Constitu- 
tion, page 240, 8&8:h Editon; 9 Halsbury’s 
Laws of England, page 460, paragraph 902). 
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The applicant has complained to us that 
the Madras Government never made any 
pronouncement onthe subject of Home Rule 
and she thought that they objected to the 
movement suggesting thereby that if she had 
known. their real attitude, the tone of 
some of the articles might have been 
modified. But then she was not justified 
in supposing that the Government wonld 
act contrary to the law, and any such 
supposition could not be a valid excuse if 
it led her to publish matters obnoxious to 
the law. 

After the best consideration I have 
been able to givs to these articles, which 
I shall now proceed to deal with in detail, 
I fully accept the assurance of the ap- 
plicant that her newspaper “New India” 
has been persistently preaching against 
acts of violence. Nor have I found any- 
thing in these articles which can reason- 
ably be taken to suggest that India should 
sever her connection with the British 
Crown or the British Empire. In fact, 
it is expressly stated in some of these 
extracts, for instance Extract No. 3, that 
what “New India’ has been struggling for, to 
use its own language, is “Home Rule”, 
by which is meant Self-Government within 
and as a part of the British Empire. 
The applicant indignantly repudiated 
charges of disloyalty to His Majesty, and I 
find nothing in the language of these 
articles which would lead me to doubt in 
any degree the sincerity of her protesta- 
tion. Nor has the learned Advocate-Gensral 
suggested otherwise. The real question, 
however, is whether the words of any of 
these extracts are likely to have a tendency 
to bring into hatred or ‘contempt the 
Government or to excite disaffection to- 
wards the Government or to bring into 
harted or contempt any class of His 
Majesty’s subjects in British India, or do 
they or any of them come within the 
scope of explanation 2 to section 4. I 
will say at once that none of the articles 
cited in the charge can fairly be said to 
have any tendency of the description 
mentioned in clauses (a), (d) and (e). 

1 will take serial Nos. 4 (a) to 4 (P) to- 
gether. These are letters of correspondents 
and paragraphs dealing with the practice 
which obtains on certain railways of reserv- 
ing compartments for the use of Huropeang 
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and Enurasians alone and of excluding 
from them Indian passengers holding 
tickets issued to them in due course. 


They are written on the assumption that 
the legality of such practice was open to 
challenge. Itis possible that the decision 
of the Sindh Court referred to was misunder- 
stood, but there ean be no doubt that the 
writers bona fide believed that it had declared 
against the validity of the practice. Ib is 
stated that it was a matter of frequent 
occurrence that, while the compartments 
reserved for Europeans and Enrasians were 
empty, Indian passengers were not allowed 
to use them, even though the other com- 
partments were overcrowded and many 
Indian passengers holding tickets were 
unable to find seats. The action of the 
Railway authorities is condemned not only 
as illegal but objectionable as tending to 
emphasise racial distinctions. The sugges- 
tion is made in several of the extracts 
that the passengers should test the legality 
of this practice. It is urged that the 


editorial note to Serial No. 4 (d) “why did’ 


you get out. It is this submission to 
illegality that causes half the troubles from 
which Indians suffer’ amounts to a 
suggestion to use violence: but I have no 
doubt that the note is not reasonably 
capable of being so understood, if read 
in the light of the letter to whieh it is 
attached and in connection with the other 
writings.on the same sulject. It bas also 
to be borne in mind that some of these 


extracts had already appeared in other 
newspapers. 

Extract No. 5 whieh is headed “The 
price of Liberty” is an article quoted 
from “the Herald” of London. 1t is an 
apology put forward by one Jobn Scurr 
for the action of persons known as 


conscientious objectors to conseription. It 
extols the virtces of those who, for the 
sake of the cause which they believe in, 
cheerfully and boldly suffer all kinds of 
inflistions, Mrs. Besant hastold us that as 
a matter of fact she has been doing 
everything possible in her power to 
support the British cause in this War 
through tLe medium of “New India” 
and thatis rot denied on the other side. 
There is no question cf conscription in this 
country and the objection of the Advocate- 
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General to this extract is that ib may have 
a tendency to incite the readers of the 
New India” te acts of violence against 
the Government. But I ean find no such 


suggestion in the extract. Mrs. Besant 
herself explained to us that the reason 
why she inserted it in the Home Rule 


section (that is to say, that part of the 
paper which is especially devoted to the 
question of Home Rule for India) was 
simply to supply an object-lesson to the 
people of this country in self-sacrifice. I 
am unable to say that ib suggests in any 
way that people should take the law into 
their own hands, = _ 

Extract No. 7: “The latest political 
crime in Calentta and its moral, by Bipin 
Chandra Pal.” This, it is contended, 
comes under clauses (a), (c) and (e). I have 
read the article with considerable care 
and I cannot find in it any palliation of 
the anarchical crimes committed by the 
young anarchists or revolutionaries of 
Bengal, as suggested on behalf of the 
Crown. What the writer tries to prove 
is that repression alone is not an adequate 
remedy for the present situation in that 
province. He expresses the opinion that if 
the Government would publicly accept 
Swaraj or Home Rule “as the ideal objective 
of the immediate historical evolution of the 
Indians” and “if they would start some of 
those necessary reforms in the administra- 
tion which would give a practical assurance 
to the future national autonomy inside the 
coming federation of the whole British 
Empire”, the problem might be more easily 
solved. Mr. Palasks the Government not 
to regard these misguided young students 
as mere ordinary criminals but rather as 
political offenders. He does not, however, 
suggest that their offences should not be 
punished according to law. In one place 
he says that these men are possessed of a 
kind of courage which should not be 
overlooked, but in the same sentence he 
condemns ‘the suicidal folly and criminal 
inhumanity of their actions.’ I do not 
think that any reader of “New India,” who 
is not predisposed to read in meanings in the 
article which are not there, would carry 
away the impression that it attempts in 
any way to excuse the conduct of the 
political assassins in Bengal. Nor is there 
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a single word in the whole of that article 
which can be said to have a tendency to 
bring the Government into hatred or con- 
tempt or to excite disaffection against it. 
Extract No.3 is “Latest sin of the Arms 
Act.” Tt notices a dacoity of a very serious 
nature which was committed in the house 
‘of a rich merchant in a village in this Presi- 
„dency. Large sums of money and jewels 
were carried away and the victim, itis said, 
bitterly complained of the helplessness of the 
unarmed villagers to offer any resistance to 
the armed bandits. The moral is pointed 
that such helplessness is the result of the 
Arms Act and the writer pleads for its 
repeal or modification. It 1s difficult to 
‘see how this paragraph can be said to go 
beyond the limits of fair comment on a 
measure of the Government which has 
formed tle subject of frequent discussion in 
newspapers and on public platforms. 


Extract No. 1. “Bureaucracy in Fae- 
celsis”, is a letter written by one Krishnama 
Chariar denouncing the action of the Magis- 
trate requiring security from the applicant. 
It accuses the Madras Government of 
blind hostility against “New India,” dwells 
on the “unwisdom of relying too much upon 
the sympathy of the Bureaucracy towards 
any of her (i. e., India’s) truly higher aspira- 
tions” and says when “New India” “merci: 
lessly exposes any and every vagary of the 
Englishman in this land that it can come 
across, the Anglo-Indian blood boils with 
all the uncontrollable rage of the most selfish 
vested interest.” This is undoubtedly a 
violent piece of writing and goes beyond 
the limits of fair comment. 

Extract No. 2 isalsoa letter from a corre- 
spondent. It not only describes the en- 
forcement of the Press Act against “New 
India” as “inhuman action and barbarous 
atrocity,” but it leaves the readers under the 
impression that “the much-hated and ever- 
mischievous bureaucracy’ is identical with 
the Government. Italleges that the Govern- 
ment have a.spite against the Editor of 
“New India”, for “she is the head of an in- 
stitution which works against the missionaries 
and the missionaries are the parasites of the 
Government.” Jt is impossible to say thata 
publieaticn of this character may not have a 
tendency to excite hatred against the Goyern- 
ment. 
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Extract No. 6 is an editorial artisle, where 
it is stated “Repressive measures such as 
the Press Act, the Seditious Meetings Act, 
the Official Secrets Act and the Defence of 
India Act in the hands of people with 
vested interests of theirown natarally assume 
a shape and a form all too ghastly for the 
children of the soil, and day and night exert 
a baneful influence over them, engendering 
at once fear and hatred.” Supposing these 
measures are all of a repressive character 
‘and are objectionable, still to describe them 
in language quoted is certainly not fair com- 
ment, and naturally tends to create a feeling 
of dislike and hatred against the Govern- 
ment, : 

Extract No 8, “Ave Cæsar”, is written 
by Mrs. Besant herself criticising the order 
passed by the Government of Bombay 
under the Defence of India Act prohibiting 
her from entering that province. She told 
us that she wrote in that strain because 
she was indignant that the Defence of 
India Act, which is directed against the 
enemies of England and of His Majesty the 
King-Emperor, should have been used 
against her.” I am not inclined to attach 
much importance to this paragraph, it is 
an outburst of an enraged woman who felt 
that she had been very unjustly dealt with. 


In similar strain is Hxtract No. 9. It 
contrasts the attitude of Anglo-Indians 
towards constitutional struggles in India 
with that of Englishmen in England. In 
Extract No. 10 there is a suggestion that 
sometimes action under the Defence of India 
Act is resorted to by the Government from’ 


a feeling of personal enmity. Extract No. 
11 deals with the case of one Shyam 
Sunder Chakravarthy, Assistant Editor 


of the Bengalee, who was arrested in Calcutta 
and in connection with whose arrest the safe 
of Babu Surendra Nath Bannerji, the editor 
of that paper, was searched by the Police. 
Without stating whether the arrest was 
under the ordinary law or under the 
Defence of India Act or what was the 
nature of the evidence upon which action 
was taken by the Police, it is asserted 
“the arrest is legal doubtless, but is truly 
unlawfal”. “When injustice is perpetrated, 
when crimes are committed legally, when . 
innocence is no protection and harmless 
men are treated as criminals, then we live 
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ina condition of anarchy, no matter what 
legal sanction may cover the wrongdoer. 
Civilization dces not protect us. We should 
be better off in a state of savagery, for 
then we should beon our guard, we should 
_earry arms and protect ourselves. We are 
helpless. We pay taxes to be wronged”, words 
like these exceed the limits of all fair 
comment and are likely to excite hatred 
against the Government. 


Extract No. ]2 is a plea for Home Rule. 
It is taken from a contribution in the “Com- 
monweal.” The Advocate- General has especial- 
ly drawn our attention to the passage where 
the writer speaks of this age as “an age 
for beroes who dare to enter the arena of 
righteous warfare loved by the true Kshatriyas 
of old, to whom according to tbe Gita nothing 
is more welcome”, and to the allusion to 
Paine, the American writer’s saying “that 
weare living in times that try men’s souls.” 
I think the allusion to the true Kshatriyas 
of old is by way of exhortation not to wage 
actual warfare against the Guvernment but 
to fight the constitutional battle for 
Home Rule. ‘here are also allusions 
to certain social customs in the Hast and 
in the West which are certainly not in 
good taste and are calculated to arouse class 
hatred between Knglishmen and Indians. 
There are words which might also be 
liable to be understood as suggesting that 
Government has encouraged dissensions 
among people of different religions and 
castes in the country. | 

Extract No. 13 contains the suggestion 
that the reason why Bal Gangadhar Tilak of 
Bombay who had instituted an action in 
the English Courts against Sir Valentine 
Chirol was refused a passport by the 
Bombay Government was that he might 
not go to England to prosecute his case. 
I find nothing to warrant such a supposi- 
tion which, if well-founded, would be 
greatly to the discredit of the Government 
of Bombay. < 

The last article, Extract No. 14, contains 
a statement that the “Education of Indian 
boys is in the grip of foreigners who impove 
upon them a crushing curriculum; that 
some of the professors and teachers often 
treat them with the greatest rndeness and 
address them in the most insulting terms 
and that they haye no regard to their 
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miserable poverty nor try to improve their 
indecent and insanitary surroundings.” It 
is written by way of protest against a 
suggestion that the actions of educational 
authorities should not be criticised in the 
publie press. The language used is very 
strong and it is not right to cast any blame 
on the English professors and teachers for 
the “indecent and insanitary surroundings 
of the students.” But I do not think that 
the.passage read in the light of the context 
can be said to have a tendency to bring the 
Government into hatred or to excite feelings 
of class hatred, within the meaning of 
clause (e). 


The difficulties of a foreign Government, 
constituted as it is in this country, are 
necessarily very great. Itis not to be ex- 
pected that it should be in completa touch 
with the genuine sentiments, feelings and 
aspirations of the people; the information 
that it can command must at best be second- 
hand and is often likely to proceed from 
interested sources. With the best of in- 
tentions, it is liable to make many mistakes, 
sometimes serious blunders. These and other 
inherent difficulties of the Government 
as at present constituted may or may not 
justify the demand for Home Rule, and it 
may be that Self-Government is necessary 
for the full growth of the people. But the 
law does not permit a publicist, discussing the 
Government’s actions and failures, to impute 
base and dishonourable motives. 


Mrs. Annie Besant has assumed full 
responsibility for everything that appear- 
ed in her paper, I am prepared to acquit 
her of any wilful attempt to disseminate 
disaffection or hatred against the Govern- 
ment of the country or to create feel- 
ings of hatred against any class of His. 
Majesty’s subjects. But I have been unable 
to hold that some of the extracts from the 


publications in the “New India” cited 
before us may not have such a ten- 
dency. 


The application must be dismissed. 


Avutne, J.—This is the petition presented 
under section 17 of the Press Act 
(I of 1910) by Mrs. Annie Besant, Editor of 
the newspaper, “New India,” and keeper and 
printer of the “New India Printing Works.” 
In itshe applies to this Court to set aside 
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an order of forfeiture passed by the Madras 
Government on 25th August 1916 in 
respect of a sum of Rs. 2,000 deposited 
by her as security under section 3 of 
the Act for the , said Press, and of all 
copies of the “New India” newspaper. 
It may be mentioned that the forfeiture of 
the copies of the newspaper appears not to 
have been enforced by actual seizure and that 
the publication of the paper has been con- 
tinued on deposit of further security under 
section 5 of the Act. 

The order of forfeiture was passed under 
section 4 of the Act, which empowers the 
Local Government to take such action when 
it appears to the Local Government that the 
Prese has been used for printing or publishing 
any newspaper containing any words...‘ which 
are likely or may havea tendency, directly 
or indirectly, whether by inference, suggestion, 
allusion, metaphor, implication or otherwise, 
(a) to incite...to any actof violence...(c) to 
bring into hatred or contempt......theGovern- 
ment established by law in British India...or 
any class or section of His Majesty’s subjects 
in British India or to excite disaffection... 
towards the said Government ...”or (e) to 
encourage or incite any person to interfere 
with the administration of the law or the 
maintenance of law or order.” 

There are two explanations to the section, 
one of which is of considerable importance 
and willbe dealt with in due course. 

Section17 of the Act allows any person 
interested in the property thus forfeited to 
apply to the High Court to set aside such 
order (of forfeiture), “on the ground that the 
news;aper,,.in respect cf which the order 
was made did not contain any words.,.of 
the nature described in section 4 (1).” 

Section 18 provides for the constitution of 
a Special Bench of the High Court com- 
posed of three Judges to hear and determine 
such application. 


Section 19 empowers the Special Bench 
so constituted to-set aside the order of 
forfeiture, if it appears that the words 
contained in the newspaper in respect of 
which the order was made were not of 
the nature described in section 4 (1); and 
further provides that where there is no 
majority of the Special Banch which 
concurs in setting aside the order of for- 
foiture, the order shall stand. 
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Ib will thus ba seen that we are a Special 
Tribunal constituted under a special enact- 
ment for a single specific purpose —namely, 
to determine whether certain worda con- 
tained in the newspaper (and specified in 
the order of forfeiture), are or are not of 
the nature described in section 4 (1). This 
was the conclusion arrived at by a Full 
Bench of the Calcutta High Court similarly 
constituted in Mahomed Ali v, Emperor (2) 
with which I respectfully agree. 

Mach of the argument before us has been 
devoted to the question of whether and to 
what extent we should concur in the 
conclusions to which those learned Judges 
have arrived, or the farther question of the 
proper construction of section 4 (1), The 
Advocate Ganeral has contended that we 
should adopt them in their entirety; while 
the petitioner argues that the language of 
the section defining the nature of the words 
which would justify forfeiture has been 
misunderstood and given far too wide an 
effect. 


I donot propose to follow this argament 
in detail. As at present advised, I am by 
no means satisfied that the interpretation of 
the learned Judges is not too wide. I can 
find nothing in the Act which seems to 
me to throw on the applicant the onus 
of proving that the words, which are made 
the ground of forfeiture, do not fall 
within the scope of the section. I certainly 
do not think this is to be deduced (as has 
been suggested) from the words of section 
19, which empowers the Bench to set aside 
the forfeiture if it appears that they do not. 
Whether the words are likely or may have 
a tendency to produce certain results must 
be determined primarily by inference from 
their own nature. The words themselves 
form the main evidence in the case: and I 
do not think the Act throwsany onus on 
either side. I am not satisfied that the 
words of section 4 (“are likely or may have 
a tendency”) * ‘embrace the whole range of 
varying degrees of assurance from certainty 
on the one side to the very limits of 
impossibility on the other’, or that the 
wording of the section is i0 all-embracing 
that even a person “acting in the highest 
iaterests of humanity and civilisation” is 
confronted with an almost hopeless task in 
showing that-the words he has used do not 
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fall within it. Whether “an attack on that 
degraded section of public which lives on 
the misery and shame of others would come 
within this widespread net” isa questioun, the 
decision of which we may, in my opinion, 
well postpone until we are asked to 
- decideit. At present we are only concerned 
with the question of whether the words of 
the articles before us do or do not come 
within the mischief of the section; and if, 
as I think, they do without placing any 
startlingly wide construction on the section, 
it is unnecessary for us in this case to decide 
to what lengths the secticn might be ingeni- 
ously stretched. That the wording of the sec- 
tion is very wide is, however, undeniable; 
and in some respects it clearly goes beyond 
the provisions of the Penal Code. The 
governing words “are likely or may have a 
tendency” undoubtedly leave the question 
of intention quite immaterial: and confine 
ourattention to the natural effect of the 
words without reference to what the writer 
meant, or wished to be understocd. ` 


To this, however, there would seem to be 
a very important exception in explanation 
IL of the section which runs:— Comments 
expressing disapproval of the measures of 
the Government or of any such Native 
Prince or Chief as aforesaid with a view to 
obtain their alteration by lawful means, or 
of. the administrative or other ‘action 
of the Government or of any such Native 
Prince or Chief or of the administration 
of justice in British India without excit- 
ing or attempting to excite hatred, con- 
.tempt or disaffection do not come within 
the senpe of clause (c).” The learned 
Advocate-General has argued that even here 
the element of intention is absent, and that 
‘attempting to incite’ is equivalent to 
“tending to excite.” The wording of the 
explanation, which is apparently taken from 
section 124A, Indian Penal Code, is not 
altogether happy. Comments may excite 
hatred, etc., but it is difficult to see how 
comments (7.e., the words used) can attempt 
to excite. The word ‘attempt’ seems to 
presuppose a sentient being and one animat- 
ed by a particular intention. Iam not dis- 
posed to accept the Advocate-General’s 
argument in this respect; and shall consider 
the extracts placed before us from the point 
of view that in the case of comments on the 
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measures of Government an intention to 
excite hatred, contempt or disaffection is 
necessary to bring them within the scope 
of clause (c) of section 4 (1). The intention - 
is, of course, deducible from the words of 
the extracts themselves. 

Much argument has also been devoted 
to the meaning to be attached to the words 
“Government” or “Government established 
by law in British India” as used in the 
Act: and to the words “contempt or 
hatred.” The term “disaffection” is defined 
in section 4 (1), explanation I, which says 
“In clause (c) the expression ‘disaffection’ 
includes disloyalty and all feelings of 
enmity.” 

As regards the first point, petitioner asks 
us to interpret the words “Government estab- 
lished by law in British India” as indicating 
nothing more than the supremacy of the 
Crown and the British connection. That is 
to say, as long as the writer or publisher 
of an article proclaims his loyalty to the 
King-Emperor, and his desire that India 
should still remain a part of ‘the British 
Empire, he may attack to bis heart’s content 
the Government of India or the Government 
of Madras and hold them up to hatred and 
contempt, without coming within the scope 
of the section; and the same interpretation 
would presumably apply to section 124A, 
Indian Penal Code, the wording of which is 
practically identical. To give effect to such 
an interpretation would go far to render the 
task of governing India impossible; and I 
have no hesitation whatever in deciding that 
it is not the one intended by the authors of 
this Act, or one which we should adopt. If 
anything of the kind were intended, the 
words used would have been chosen to 
indicate, not the Government, but the form 
of Government in so faras it embodies the 
British connection. We must assume that ' 
the term “Government”, in” explanation II 
to sub-section (1), is used in the same sense 
as in clause (c) of the sub-section and if 
petitioner’s interpretation is correct, to speak 
of the “measures of the Government” is abso- 
Intely meanixgless. 

The true interpretation is to be found: in 
section 3 of the General Clauses Act (X of 
1897) which governs the Press Act as regards 
definitions of terms. It is sufficient to quote 
the following sub-sections: 4 
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(21) “Government” or “the Government” 
shall include the Local Government as well 
as the Government of India. i 

(22) “Government of India” sball mean 
the Governor-General-in-Council or, during 
the absence of the Governor-Ceneral-in- 
Council from his Council, the President in 
Conneil or fhe Governor-General alone as 
regards the powers which may be lawfully 
exercised by them or him respectively. 

(29) “Local Government” shall mean the 
person authorised by law to administer 
Executive Government in the part of British 
India in which the Act or Regulation con- 
taining the expression operates, and shall 
include a Chief Commissioner, 

These definitions (which it may be remark- 
ed are substantially identical with those 
given in sections16and17, Indian Penal Code) 
govern the Press Act, “unless there is some- 
thing repugnant in the subject or context” 
(vide section 3, General Clauses Act). I can 
find nothing repugnant in the section or Act. 
The addition of the words “established by law 
in British India” seems to be intended to 
emphasise the fact that it is the Government 
existing at the time thatis sought to be pro- 
tected from attacks of the kind forbidden and 
to exclude the very plea now raised by peti- 
tioner. - 

As regards the words “hatred” and “con. 
tempt” we are asked by petitioner to hold that 
only such hatred and contempt are con- 
templated in clause (c) as would lead to the 
commission of the crimes referred to in the 
other clauses of the sub-section, e. g., murder, 
violence, resistance to the law, intimidation of 
public servants and others. 


T cannot find a shadow of justification 
“for such an argument. Hatred and con- 
tempt are perfectly intelligible words, but it 
is impossible to say what degree of hatred 
and contempt would be snfficient to lead 
-different people to commit different crimes, 
and there is no ground for giving them such 
a limited meaning. No case has been quoted 
to us in which any Court has applied sush a 
limitation even in construing the old section 
1244, Indian Penal Code, before the 
amendment of 1298. The word therein used 
was “disaffection” and I need only refer to 
the exhaustive discussion of the matter by 
Strachey, J., in Queen-Hnupress v. Bal Ganga- 
dhar Tilak (17). “Disaffection” (which word 
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is also found in the section we are construing, 
in addition to “hatred” and “contempt”) was 
held to mean hatred, enmity, dislike, hosti- 
lity, contemptand every form of ill-will towards 
the Government. The amount or intensity 
of the “disaffection” was held to be absolute- 
ly immaterial except as regards the question 
of punishment The learned Judge says: Tam 
aware that some distinguished persons have 
held that there can be no offence against 


‘the section unless the accused either counsels 


or suggests rebellion or forcible resistance to 
the Government. In my opinion, that view is 
absolately opposed to the express words of 
the section itself, which as plainly as possible 
makes the exciting or attempting to excite 
certain feelings, and not the inducing or 


. attempting to induce to any course of action 


such as rebellion or forcible resistance; the 
test of guilt.” 


The learned Judge’s charge to the Jury iu 
that case containsan exhaustive discussion 
of the law of sedition: and I select it for 
quotation and rely on it with the more con- 
fidence because it was substantially 
approved by their Lordships of the Privy 
Council in dismissing an appeal specially 
allowed against the conviction in that case 
and based very largely on the ground that 
there had been misdirection on this very 
point of the meaning of the term “disaffec- 
tion.” 


It is not suggested that the subsequent 
alteration of the law was in the direction of 
relaxation or lessstringency. Section 124A, 
Indian Penal Code, was practically 
re-cast so as to make it clear that Strachey, 
J.’s interpretation of the law was correct (vide 
Mayne’ Criminal Law of India, 4th Edition, 
page 298). Nor is it suggested that a 
more lenient construction should be put on 
the section with which we are concerned than 
would be applied if petitioner were on her 
trial for a criminal offence, 


The learned Judge’s remarks are also of 
the greatest value in dealing with explana- 
tion II to section 4 (1). The explanation to 
the old section 124A, Indian Penal Code, 
with which he was dealing was admittedly 
susceptible of interpretation much more 
favourable to an accused person than the 
explanations to section 4 (1) of the Press Aot, 
or those to the present section 124A, 
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Indian Penal Code. Strachey, J., however, 
Says: 

“A man may criticise or comment upon 
any measure or act of the Government, whe- 
ther legislative or executive, and freely 
express opinion upon it. He may discuss the 
Income Tax Act, the Epidemic Diseases Act, 
or any military expedition, or the suppression 
of plague or famine, or the administration of 
justice. He may expressthe strongest con- 
domnation of such measures, and he may do 
so severely; and even unreasonably, perversely 
and unfairly. So long as he confines himself 
to that, he will be protected by the explana- 
tion. But if he goes beyond that, and, whe- 
ther inthe course of comments upon measures 
or not, holds up the Government itself to the 
hatred or contempt of his readers,—as for 
instance, by attributing to it every sort of 
evil and misfortune suffered by the people, 
or dwelling adversely on its foreign origin 
and character, or imputing to it base 
motives, or accusing it of hostility or in- 

-difference to the welfare of the people—— 
then he is guilty under the section, and the 
explanation will not save him.” 


The words “dwelling adversely on its 
foreign origin and character,” “imputing to 
it base motives” or “accusing it of hostility 
or indifference to the welfare of the people” 
all have great importance in relation to 
certain of the articles, which we have to 
consider. I need hardly say that the first 
phrase (dwelling adversely on its foreign 
origin or character) must not be understood 
in too comprehensive a sense, or divorced 
from the context, 

All unfavourable criticism of a Govern- 
ment’s constitution, policy or measures 
must necessarily tend to arouse dissatisfac- 
tion. So far, there is nothing illegitimate. 
No enactment of the Government of India 
with which I am acquainted seems to be 
intended or, reasonably interpreted, could 
be used to stifle such criticism. But 
hetween dissatisfaction on the one hand 
and hatred, contempt and disaffection on 
the other, there is a vast gulf. 

It is open to any one to draw attention 
to the non-Indian elements in the Govern- 
ment of India, and to argue that these 
impair the efficiency of that Government, 
and that it would’ be to the public advan- 
tage, if they wero replaced by Indian 
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elemsnts. That is legitimate criticism. 
But it is not legitimate to go further and 
to use the existence of the non-{ndian ele- 
ments of Government asa means of excit- 
ing hatred, contempt and disaffection 
against Government—as Strachey, J., puts 
it, to hold up the Government to hatred 
and contempt by dwelling adversely on its 
foreign character and origin. It all depends 
on the manner in which and_ the object 
with which the circumstance is used in 
argument, 

With those preliminary remarks, I shall 
now proceed to a consideration of the various 
articles in “New India” which have been 
made the basis of the order of forfeiture. 
They are in all twenty in number, though 
seven of them have been grouped together 
under the heading of Extract No. 4 (a—g) 
in the list appended to the order of for- 
feiture. é 

In addition to these articles, a number 
of others culled from various issues of “New 
India” between August lst 1914 and the 
date of the order of security have been filed 
on both sides. They are relied on partly 
under section 20 of the Press Act in “aid of 
the proof of the nature or tendency of the 
articles specified as the basis of forfeiture,” 
and partly as illustrating the policy of the 
newspaper and, in that way, the probable 
intention of the petitioner where such 
intention is relevant. 


I have considered‘ these articles but find 
myself unable to derive material assistance 
from them, one way or the other. In no 
single case has any attempt been made to 
show such a connection between one of 
thein and any of the specified articles as 
would enable a Court to say that a perusal 
of the one threw appreciable light on the 
nature and tendency of the other. As 
regards intention, it seems to me most 
ucsafe to judge of the intention of peti- 
tioner in publishing the specified articles, 
by reference to other articles previously 
published at long intervals of time, 
and mostly in other connections. The 
additional artisles filed on  petitioner’s 
behalf are, as she explains, intended to 
show that she has upheld the British con- 
nection and the authority of the Crown (as 
distinguished from the Government of 
India}: and that iu certain instances she 
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has approved of the action of Government. 
I have already dealt with the distinction she 
seeks todraw between the Crown and the 
Government: and an occasional instance of 
praise of Government has no bearing on 
the tendency and extremely little on the 
intention (where such is relevant) of the 
specified articles. The articles filed by the 
Advocate-General stand in much the same 


position. lt is sought.to prove, by reference 
to other articles in the paper, that the 
specified articles) were published with 


the intention of exciting hatred, contempt, 
or ‘disaffection, l prefer to base my 
conclusions on tke actual articles which 
have to be construed. I do not say these 
other articles are irrelevant: I have 
considered them to the best of my ability, 
but have found them of so little assistance 
that I do not propose to lengthen “my 
judgment by further reference to them, and 
shall confirie my remarks to the articles 
specified in the forfeiture order. ` 


Extracts Nos. 1 and 2 have some simi- 
larity and may conveniently be dealt with 
together. They purport to be letters from 
correspondents published on the 7th and 
Sth June 1916 respectively, with referente 
to the order of the Chief Presidency 
Magistrate, dated 22nd May, demanding 
security from petitioner under section 3 (1) 
of the Press Act. It. is not suggested that 
the fact that they are letters of correspond- 
ents makes any difference and Apurba 
Krishna Bose v. Emperor (12) would be 
clear authority against such .a proposition 
even in a criminal prosecution. But it is 
contended that they are comments on the 
measures of Government and fall witbin 
explanation 11. If one were inclined to 
take a narrow view of the explanation it 
might be difficult to bring the first ez- 
tract within it. Extract No. 1 is only a 
comment on the security order in the 
sense that it Las apparently been evoked 
by the latter. The ‘nature of the order is 
not even referred to, except incidentally in 
a single. passage towards the end, [| 
shall, however, treat both letters as com- 
ments on Government measures, and merely 
consider whether they satisfy the require- 
ment indicated in the words “without 
exciting or attempting to excite hatred, 
contempt or disaffection.” Extract No. 1 
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begins by remarking that “out of evil comes 
good”: and after referring to the benefits in- 
directly arising from the tyranny of the 
Stuarts, Aurangazebe and Lord Curzon, says 
that “out of the blind hostility evinced by the 
Madras Government towards ‘New India, 
our wzltra moderate begging politicians are 
bound to learn the unwisdon. of relying too 
much on the sympathy of the Bureaucracy 
towards any of our truly higher aspira- 
tions.” The writer then goes off ata tan- 
gent and proceeds to speculate on the 
motives which have prompted Government’s 
action. He finds no difficulty in discover- 
ing them. “We can well guess how the 
journal, ‘New Tndia, bas offended the Bu- 
reaucracy.” “The strong plain speaking ‘f 
‘New India’? has grown intolerable for the 
over-delicate, self-adulent,  flattery-loving 
ears cf Anglo-India,” ‘When ‘New India’ 
mercilessly exposes any and every vagary 
ofthe Englishman in this land that it can 
come across, the Anglo-Indian blood boils 
with all the uncontrollable rage of the most 
selfish vested interest.” This is clearly in- 
dicated as the cause for the Government’s 


action. “The real issue may indeed be ex- 
pressed in one small phrase Anglo-India 
versus New India’ ’—or as it is put further 


on, “the attempt, bound to befutile, is made 
by Might to overawe and put down Right.” 

The characteristic feature of the article is 
that it treats the “Bureaucracy,” ‘‘Anglo- 
India” and the “Madras Government” as 
: synonymous. Certainly no attempt is made 
to distinguish Government from the Bu- 
reaucracy and Anglo-Irdia, and blind hostili- 
ty is specifically attributed to the former. 
The motive suggested as animating all three 
is of the basest—the protection of selfish 
vested interests, and the resentment at plain 
speaking of flattery-loving ears. 


Extract No. 2 follows much the same 
lines. The first three paragraphs and the 
first part of the foarth are unobjectionable 
—atany rate not beyond the limits of fair 
comment. The writer refers to the fact 
that “New India” has condemned anarchy 
and has not advocated the severance of the 
British connection, and observes that the 
drastic legislation was very drastically ap- 
plied, the maximum security being demanded 
without warning or reasonsassigned. The 
term “inhuman action” is, of course, very 
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inappropriate to a measure of the kind 
referred to: but had the writer stopped 
here, I should certainly hold that the letter 
did not coms within the mischief of the sec- 
tion. 

The letter, however, proceeds: “What 
private cause has made the Government stoop 
to such barbarous atrocity we know not. 
But this we know full well: the much- 
hated and ever-mischievous Bureaucracy 
discountenances outspoken criticism and no 
good Government should be afraid of 
criticism; We also know that the Govern- 
ment have a spite against the Editor of 
‘New India’, for she is the head of an 
institution which works against the Mis- 
sionaries and the Missionaries are the para- 
sites of the Government.” Further down 
it proceeds: “News of Prussian aggrassion and 
German atrocity are communicated to India 
to bewilder the Indian imagination, They 
are committed, under pressure, during the 
War, under passion. They are common, 
But what does this mean? This perpetra- 
tion of atrocity in civic life, in peaceful 
times, in a peaceful province? This thunder 
during this sunny day sets the world 
a-wondering.” 


Apart from the grossly exaggerated lan- 
guage applied to the measure, whick is the 
subject of comment, and which it is ob- 
viously impossible to justify, what I attach 
particular importance to is the discussion of 
motive. “Private cause” is hinted at: and 
Government is said to have aspite against 
petitioner for working against tbe Missionary 
parasites of Government. 

No one could write these passages without 
the intention of exposing Government to the 
hatred and contempt of its subjects, and it 
is not questioned that in all cases the inten- 
tion of tbe writer must be ascribed to the 
publisher, 

Neither of these letfers can claim the pro- 
tection of explanation IL: and each falls to 
my mind beyond question within the scope of 
section 4 (1), 

I shall next take Extract No. 6, an article 
entitled “Prussianism in !ndia.” The wri- 
ter hegins by referring to the well-known 
fact that in India we live hemmed in on all 
sides by repressive measures. The Press 
Act, the Seditious Meetings Act, the 
Offisial Secrets Act, the Defence of India 
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Act, not to mention several despotic measures 
of early days—potential of mischiefand capable 
of retarding demccratic progress—are all there 
in the hands of a powerful Bureaucracy to 
be used as it thinks fit.” He says they 
have been used, and tend to terrify people. 
So far, it may be treated as legitimate 
though perhaps hardly reasonable comment : 
but the article then prozeeds: 

“These inquitons measures, in the hands 
of people with vested interests of their own, 
naturally assume a shape and form all 
tou ghastly for the children of the soil, and 
day and night exert a baneful influence 
over them engendering at once fear and 
hatred.” 

Here we have the same characteriatic. Not 
only are the méasures of Government des- 
cribed in language too exaggerated to be 
explained merely by an honest desire to 
criticise; but the motives of Government are 
impugned and its actions ascribed to a desire 
to protect “vested interests ” 

There is 2 great deal more in the article 
but while it certainly contains nothing to 
qualify or soften the passage above quoted, 
there is nothing to add materially to itand I 
pass it over. 

With this may be taken Extract No. 10 
which is short enough to be given in er- 
tenso. “What does...... seer Great Bri- 
tain.” (See Extract No. 10, page 541 ) 

The salient feature again is the impu'a- 
tions of motive. The ‘fur men’ referred to 
can only be the Governor of a Presidency and 
his members in Council, “His Excellency 
the Governor-in-Council”, and they are des- 
cribed as a group who may be the personal 
enemies of the individual interned and who 
are his enemies in thought and belief. 

What is this but anattemptto excite 
hatred against Government? 


Ipass on to Extract No. 13. This is an article 
commenting on the astion of the Bombay 
Government in calling on Mr. B. G, Tilak to 
furnish security for Rs. 40,000 to be of good 
behaviour under section 108, Criminal Proce- 
dure Code. The action was, of course, taken 
by a Magistrate ; but the article treats it, 
and, I do not say unreasonably, as taken 
under the orders of Government. Here 
again there is no attempt at legitimate 
comment or criticism: the writer goes at 
once to the motive, which he ascribes as 
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dictating the measure. Mr. Tilak is 
-described as “again in the toils of his 
enemies” which can only mean Govern- 
ment, and the object of the demand of 
security is suggested as a desire to save 
Sir Valentine Chirol (against whom Mr, 
Tilak had brought a civil suit in England) 
from being brought to account. Petitioner 
admitted in anawer to a question by mein 
open Court that this was the suggestion 
and added that it was a warranted inference. 
This isa specific imputation of the basest 
motive against the Bombay Government 
and could only be dictated by a desire to 
arouse hatred, contempt, and disaffection 
against it. 

Extract No. 11 isof a slightly different 
nature. It is called “An outrage in Calcutta” 
and is a comment on the arrest of the 
Assistant Editor of the “Bengalee” and the 
search of the Editor’s safe There is nothing 
to indicate whether this was under any 
special enactment or was under the ordi- 
nary criminal law. Petitioner admitted in 
Court that it might be under the latter. No 
special motive is assigned (unlike the cases 
previcusly dealt with), but the writer after 
expatiating on the blameless and respect- 
able life of the Assistant Hiditor says: 

“The arrest . . . . wronged”, 
Extract No. 11, page 542.) 

It seems to ma impossible for any one to 
use language such as this without attempting 
to arouse hatred, contempt, or disaffection 
against the Government. It was used 
absolutely without excuse, so far as appears. 
In every country in the world innocent 
people are liable on occasion to be arrested 
or to have their safes and houses searched 
on suspicion. Can any writer not actuated 
by a desire to arouse hatred and disaffection 
describe such a state of affairs as anarchy, 
worse than savagery or say “we pay taxes 
to be wronged?” 


(See 


Extract No. 9 is an article called “By 
what it feeds on.” It has nothing to do 
with Government and is not covered by ex- 
planation II Itwas apparently elicited by 
a suggestion of an Anglo-Indian paper, that 
‘petitioner’s publications may not be allowed 
to use the mails. Itis simply an attack on 
Anglo-Indians as a class. (The term Anglo- 
Indian is used here and I think in moast, if 
‘not all, the articles in- the old fashioned 


INDIAN OASES. 


595 


sense of an Englishman living in India.) 
The comparison is between the Englishmau 
and the Anglo-!Indian, The writer says-— 

“The Englishman...tyranny.” (See Extract 
No 9, page 541.) 

I do not regard this article as anything like 
a3 bad as those with which I have already 
dealt; but think it is likely to bring Anglo- 
Indians asa classof His Majesty’s subjects 
into hatred and that it must be held to 
fall within the scope of clause (c) of section 
4(1). Itis difficult indeed to justify such 
a general attack on a class by a single 
article ina journal, however representative 
of that class. 

Extract No. 12 is entitled “Three ways 
to Home Rule;” and is taken from tbe 
“Commonweal.” It isa very long article, 
and much of it is not open to serious 
attack. [ do notagree with the Advocate- 
General that reasonably construed as a 
whole, it is an encouragement or incite- 
ment to violence, or falls under either 
clause (a) or (e). But it seems to me to 
display again the desire to arouse hatred 
against both the Government and the Anglo- 
Indian class, The writer says: “All efforts 
that Indians make to assert their own 
rights to gain liberty fér the Motherland, 
to win Home Rule for themselves are 
resented, and our opponents have recourse 
to repression and Prussianism.”’ 

Anglo-India and the Government are 
again treated as synonymous, The usual 
motive is assigned: ‘the vested interests of 
her (Great Britain’s) sons in this land 
drive out of them their love of liberty and 
push them on to mean and undesirable 
means of action.” 

Farther on the foreign character of the 
Government is emphasised: “If we ara to be 
tyrannised and lorded over, better that 
Indians do it—be they Brahmanas or 
Muslims—than that foreigners do it.” 


“Indians......labour.” (See Extract No. 12, 
page 544,) 

The article is not protected by explana- 
tion If and seems to me to fall under 
clause (ec). 

Extract No. 14 again is a comment, not on 
any measures of Government, but on a 
speech of the Hon’ble Mr. V.S Srinivasa 
Sastriar objecting te the intervention of 
newspapers in educational disputes, In 
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combating Mr. Srinivasa Sastri’s views 
the following argument is used: “Even if 
the education...... despair.” (See Extract No. 
14, page 545). 

Petitioner explains that this is simply a 
criticism of the educational policy of 
Government. So much might be said of the 
crushing curriculam and the early speciali- 
sation. But the reference to the neglect 
of the miserable poverty of the boys and 
their indecent and insanitary surroundings 
seems to me to go further and to attack 
Government itself; while the phrase “in 
the grip of foreigners” is one only calculated 
to arouse hatred. In this as in the last- 
mentioned articles the foreign character of 
Government is utilised in what I have tried 
to distinguish as the illegitimate manner. 

Extract No. 7 is of a very different 
nature to all the rest, and its construction 
with veference to section 4 appears to me 
to present peculiar difficulty. 16 is headed 
The latest political crime in Calcutta 
and its moral” and is dated Sch July 
1916 The crime in question appears to 
have been the assassination of a Bangali 
Police Officer by anarchists and the writer 
discusses the character of the assassins, the 
light in which they are regarded by the 
public, and the best way to deal with them 
so as to prevent the recurrence of such 
crimes. The Advocate General seeks to 
bring the article under each of the clauses (a), 
(e) and e). I ean find nothingin it coming 
under clause (c), and clause (a' seems to 
me less applicable than clause (e): I shall, 
therefore, consider whether the words of 
the article “are likely or may have a tend- 
ency, directly or indirectly, whether by 
inference, suggestion, allusion, metaphor, 
implication, or otherwise, to encourage or 
incite any person to interfere with the 
administration of the law or the maintenauce 
of law and order,” 


In this case, intention is entirely immate- 
rial: we have only to consider the natural 
tendency of the article as it would present 
itself to an average reader. 

The writer begins by emphasising the 


failure which has hitherto attended all 
attempts to suppress, detect, or punish 
these political assassinations. He pays a 


well merited tribute to the courage of 
Bengali Police “ficers. He repudiates all 


INDIAN OASES. 


“ detestation of such 


[1917 


sympathy with the crime on the part of 
himself or other reasonable Indian politi- 
cians. He then proceeds to consider the 
psychology of the criminal and the best 
means of dealing with him. This is the 
important part of the article. The writer 
passes {o and fro from censure of the 
crime to what I think i may not unfairly 
call admiration of the criminal. He em- 
phasises the “quiet and even courageous 
determination of the assassins.” He says: 
“Heroism may, according to some people, 
ba too noble a word to apply to men 
guilty of such ignoble assassinations; but 
that there was a kind of courage in any 
case—an utter disregard of personal con- 
sequences eyen in these criminals, cannot 
be denied.” Whence comes this determina- 
tion? He ascribes it to the fact that they 
aro not ordinary or hardened criminals 
but idealists of a type. He says that for 
this reason people pity them as “youthful 
and misguided enthusiasts? just as they 
pity a man who kills a faithless wife or 
a treacherous friend. The ideal they hold 
is that of seeing their people occupy a 
legitimate place in modern history and 
politics. He concludes that punishment and 
repression are not the right remedy for 
this evil; bata reeognition by Government 
and the general public of their ideal (above 
referred to) as containing nothing wrong 
or criminal. “We shall then’ be able to 
convince these young men of the folly 
and futility of their ways.” 


Now I am very anxious to do no injustice 
to the writer but I can only understand 
his article as amounting to this. The 
political assassins are courageous young 
men animated by an ideal with which 
every Indian must sympathise, and with 
which no reasonable man of any other 
race could quarrel. The Government and 
public should recognise them as such and 
in place of punishing them, endeavour to 
convince them of the “folly and futility” of 
their ways (¢e., the assassination of their 
heroic fellow countrymen in the C. I. D). 
This seems to me most pernicious writing; 
and writing which must tend to encourage 
political assassination by removing public 
crimes. New India” 
is presumably read by numbers of excitable 
young men animated (and not unnaturally) 
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by the same ideal which the writer ascribes 
to the assassins, bng which it is impossible 
for any right-minded person to connest with 
their crimes. Sacı young mən are practi- 
cally told that the assassins are pursuing 
the same ideal as themselves with singular 
courage and disregard of self: and that 
suth criminals should not be punished but 
convinced of the folly of their ways. The 
article presents the assassins to such young 
men (and to the public generally) in a 
far mcre favourable light than any ordinary 
person would have viewed them in: and 
although is may not amount to incitement, 
it certainly seems to me to give ensourage- 
ment to the commission of crimes which 
yi eal falls within clause (e) of section 
4 (1). 

As I have already said, we have nothing 
to do with the intentions of the writer. 
He may be perfectly sincere in reprobating 
the crime, while sympathising (as he 
undoubtedly: does) with the criminal. We 
have merely to consider the effect of his 
writings, 

I ean only conclude that this 
falls within clanse (e) of section 4 (1). 


I have now dealt with 10 of the 14 
extracts, all of which seem to me to fall 
in one way or another within the mischief 
of section 4 (1) of the Act. I propnse to 
briefly dismiss the others. It is not 
necessary to find that all the articles 
spesitied are of the sama nature: and the 
remaining articles are sach as, by them- 
selves, to form .at best a very donbtfal 
basis for an order of forfeitura. i 

Extract No. 8 (Ave Uwar) is a protest 
against the order of the Bombay Govern- 
ment excluding petitioner from that Presi- 
dency: and I do not feel satisfied that we 
should bə right in inferring a desire to 
arouse hatred simply from the single use 
of the term tyranny and the reference to 
the Royal Arms. 

Extract No. 5 is taken from the Herald, 
a London newspaper: and is an impassion- 
ed defence of the conscientious objectors 
to military service. I fail to see how it 
has any tendency of the nature specified 
in clauses la), (e) or (e) under all of 
whicb the learned Adyocate-General would 
bring it. 


article 
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Extract No. 3 is a comment on a serious 
dasoity in a village in Bhadrachaiem Talug, 
of the Godavary Agency. It is argued that 
the helplessness of the villagers to protect 
themselves is due to the operation of the 
Arms Act. As a matter of fact, it is now 
admitted that the Arms Act does not 
apply to the Agency tracts: and so had 
nothing whatever to do with the case 
under discussion, Nevertheless, the article 
is a comment on the operatinn of an Act 
and seems to: me to fall under explana- 
tion II. Jt is a foolish article but [ am 
not prepared to say that it wis written 
with the intention of exciting hatred oi 
disaffection. 


Extract No. 4 series consists of 7 letters 
and articles dealing with trouble that has 
recently arisen in Madras owing to a 
popular idea that the reservation of Ruilway 
compartments for Hurasians and Huropeans 
had been declared illegal. There is very 
little in the series except an Editorial note 
appended to a letter No. 4 (e). The 
correspondent had stated that he entered a 


reserved compartment but left it when 
ordered to do so by the Station Master 
and threatened with prosecution. The 


Editor says: “But why did you get out? 
It is this submission to illegality that 
causes half the troubles from which the - 
Indians suffer.” 

Now the sole question is, what is the 
natural result and tendency of these words 
and how are they likely to be understood 
by the readers of the paper. 


Petitioner explains that all she meant 
was that the correspondent should not have 
got out until the Railway Officials had 
used such show of force, as would justify 
him in bringing a test case to question 
the legality of the reservation. If that were 
the meaning of the words, I do not think 
that could fairly be bronght within any of 
the clauses of section 4 (1). Bat is that 
the sense in which they would be understood 
by the ordinary reader? I cannot find any- 
thing in the series of articles remotely 
suggesting the testing of the legality of 
the Railway Company’s action in this 
way. On the contrary, the three preceding 
articles all speak of the illegality of the 
reservation as if it were beyond qnestion, 
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It is clear from the series that there was 
a great deal of popular excitement at the 
time which culminated in a riot [oide 
Extract No. 4 (g)]. It seems to me that 
it was the duty of any newspaper in 
counselling such modified resistance to the 
Railway Officials as would afford basis for 
a test case to make its meaning clear. 
Otherwise there was every -danger of the 
words being construed as advice to resist by 
all possible means any attempt at eviction 
and if such were the tendency of the words 
they would fall within clause (c). 

I am inclined to hold that the Editorial 
note to this article Extract No. 4 (d) does 
fall within the scope of section 4 (1): but 
that the rest of the series do not, 


On the tindings I have set forth above, 
Tam of opinion that the petition should be 
dismissed and the order of forfeiture should 
stand. 


SESHAGIRI AIYAR, J.—The Press from which 
“New India” is printed has been in exist- 
ence for over half a century. In it the 
“Madras Standard” was printed till July 
1914. Mrs. Besant purchased tha print- 
ing press as well as the good-will of the 
Madras Standard” on the 14th of that 
month. From the ist of August 1914, the 
name of the paper was changed into “New 
India.” Mrs. Besant made the usual de- 
claration under section 4 of Act XXV of 
1867 on the 2nd of December 1914. Itis 
admitted that no security was demanded 
from the petitioner at -that time. On the 
22nd of May 1916, the Chief Presidency 
Magistrate, Madras, informed her: “I bere- 
by cancel my order, dated 2nd December 
1914, dispensing with security in respect 
of the ‘New India Printing Works’ and 
require you under section 3 (1) of Act I of 
1910, to deposit ‘security for Rs, 2,000.” 
It may be taken from this notice that 
the Chief Presidency Magistrate dispensed 
with the deposit of security at the time 
of the declaration and that he recorded his 
reasons under the proviso to section 8 of 
the Press Act when doing so. The security 
‘was furnished, and the paper continued to 
be published as before until the 2-th of 
August 1916, when the Local Government 
acting under section 4, clause (1), of the 
Press Act declared that “the security de- 


posited in respect of ‘The New India Print- 


INDIAN OASES, 


[1917 


ing Works, Madras,’ and all copies of ‘New 
India? wherever found to be forfeited to 
His Majesty ” 

The present petition was’ filed ander 
section 17 of the Act to revise the said 
order. The first point taken by Mrs. 
Besant was that the order of thé 22nd of ` 
May demanding security was illegal. Although 
there ‘is a separate petition complaining 
against the levy of the security, the ques- 
tion has been raised in this case, presum- 
ably on the ground that if the Magistrate 
was wrong in his demand, there ‘was no- 
thing to forfeit and that consequently the 
order of the Government was void and of 
no effect. I have discussed the legality of 
the demand at some length in my judg- 
ment in Criminal Revision Case No. 661 
of 1916;* [adopt the ‘conclusion ‘therein 
come to. The further point is, that even 
if the demand of security was illegal, whe- 
ther that question is open in an appli- 
cation presented under section 22 of the 
Press Act. The anewer to this question 
depends upon the construction to be placed 
on the section. That section lays down in 
general terms that a declaration shall be 
conclusive evidence as against all , persons 
that the forfeiture has been incurred. I 
cannot accept the learned Advocate-General’s 
suggestion that this clause must be read 
as declaring that the forfeiture has been 
legally made. It only: enacts that the 
declaration is notice to all persons that tke 
Government have declared the forfeiture, 
But the matter does not end here. -The 
succeeding clause of section 22, which 
empowers the High Court “to. call in ques- 
tion any proceedings purporting to be taken 
under the Act,” leaves little room for 
doubt that our powers are restricted.. The 
section refers back by the expression “such 
application as aforesaid” to section 17, 
Under that earlier section, the grounds of 
interference are confined to. holding that- 
the newspaper did not transgress section 4, 
bub-section ‘1). A party is not entitled to 
complain underthatsecrion that section 3, sub- 
section (1), Las been violated. Mrs. Besant 
suggested that our rights of interference 
are not controlled by the grounds that are 
open to the party But the foundation of 
our jurisdiction under the Act is section 
17. Jb is a statutory right that‘ we are 

*See 37 Ind. Cas. 607 Infra.— Hd, gih 
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asked to exercise; and we can grant relief 
only in respect of the grounds on which 
the party can seek our intervention. That 
is what section 19 distinctly lays dowa 
That is also the view taken by the learned 
Chief Justice of Calcutta and by Mr. Jus 
tice Stephen. It is true that the language 
of section 22 reads as if all proceedings 
under the Act were liable to be revised by 
us, The apparent intention of the Legisla- 
ture was that only such proceedings under 
the Act as lend themselves to attack on 
the grounds mentioned jin section 17 
should be revised by the High Court. It 
may be said that the Legislature must have 
known that proceedings under section 3 
cannot be questioned on such grounds. I 
do not say that the language employed is 
apt. On the other hand the other construc. 
tion would resolt in not attaching any 
meaning to the words “on suzh application 
as aforesaid” in section 22. The use of 
the expression “no proceeding purporting 
to be taken under the Act” may have 
been inserted ex majori cautelu. We 
have to choose between not giving any 
meaning to a very important clause, 
and regarding another clause as somewhat 
inadvertently expressed. It was pointed 
out, by Coleridge, J. in R. v. Hist Ardsley 
(22) that a Court of Law should reject 
words as surplusage if it appears that, by 
attempting to give a meaning to every 
word, we should have to make the Act of 
Parliament insensible.” Lord Salborne used 
similar language. [See Hough v. Windus 
(23).; The true aim to be kept in view 
is to construe the Statute in such a way 
as to carry out its main intention. In 
doing that, inacsarate and loosely worded 
phrases have to be subjected to some 
pruning and adjustment. Bearing these 
propositions in mind, I am of opinion that 
proceedings under section 3 are not subject 
to our revisional jurisdiction under sections 


17 and 22 of the Press Act. 


The next point relates to the construc- 
tion of section 4. Before dealing with the 
arguments on behalf of the Crown, I shall 


(22) (1860) 14 Q. B. 794 at p 801; 17 E. R. 306, 
(23) (1888) 12 Q. B. D. 224 at p. 229;58 L. J. Q. 
B. 165; 60 L. T. 312; 32 W, R. 452; 1 Morrell 1, 
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consider a preliminary objection raised by 
the petitioner. It was broadly contended af 
the outset that the whole Press Ast was 
ultra vires of the Indian Legislature. But 
when it was pointed out that the petitioner 
herself invoked our interference under 
section 17 of that Act, she contended that 
section 4 of the Act at least was ultra 
vires. It was not Mrs. Besant’s case that 
the Press Act offends any Act of 
Parliament. Her point was that the 
provisions of section 4 affected “the 
unwritten laws and constitution of the 
United Kingdom of Great Britain and 
Treland, whereon may dépend in any degree 
the allegiance of any person to the Crown 
of the United Kingdom or the sovereignty 
or dominion of the said Crown over auy 
part of the said territories.’ She argued 
that to declare property to be forfeited 
without first obtaining the decision of the 
Civil Courts in that behalf was an act of 
confiscation which interfered with the 
allegiance of the subject to the Crown. Mr. 
Justice Norman’s observations in the Wahabi 
ease [In the matter of Ameer Khan (5)] were 
relied on. The learned Judge, after referring 
to the Great Charter and the Bil! of Rights, 
said: “Now if itbe true, as laid down in 
Calvin's case (24), that grotectio trolit sub- 
gectionem et subjiectio protect‘onem, that allegi- 
ance and protection are reciprocally’ due 
from the subject and the Sovereign, it is 
evident that the strict observance of the 
laws which provide for such liberty and 
security ensures the faithful and loving 
allegiance of subjects.........No man can 
study the history of England, or can read 
the great judgment passed by the High 
Conrt of Parlitment bythe Bill of Rights 
on Kiug James Il, without sesinzg chit on 
the faithful observance by the S vereign v’ the 
unwritten laws and constitution of the United 
Kingdom, as contained in the Great Charter 
and other Acts which I have mentioned, 
depend in no small degree the allegiance 
of the subjects. It would be a startling 
thing to find that rights of so sacred a 
character could be taken away by an act 
of the subordinate Legislature. It would be 
strange indeed if a great popular assembly 
like the Parliament of Hngland had put 


(24) 7 Rep. la; 77 B. R. 377. 
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into the power of a Legislature which has not, 
and inthe nature of things could not have, 
any representative character the power of 
abrogating or tampering with such funda- 
mental laws.” The question in that case 
related to the right of the High Court 
to issue a writ of Habeas Corpus to produce 
a person detained in custody. It was held 
that the right of the subject to move 
the High Court was not taken away by 
any Act of the Indian Legislature. I do 
not think the observations above quoted 
can affect the presentcase. As Lord Justice 
Buckley pointed out in West v Gwynne (25), 
there is no presumption that an Act is not 
intended to interfere with existing rights. 
Most Acts of Parliament, according to the 
learned Lord Justice, interfere with existing 
rights. An Actof the Legislature in this 
behalf cannot be regarded as interfering 
with the allegiance of the subject. Markby, 
J., said in the appeal frum the decision of 
Mr. Justice Norman in the same case 
[In the matter of Ameer Khan(26)] thatan Act 
of the Legislature does not affect the pre- 
rogative of the Crown and conversely the 
allegiance of the subject, merely because it 
affects the liberty of the subject. The 
foundation of all criminal laws in India 
would be shaken to its root, if it is held 
that the Legislature has no power to enact 
laws depriving the subject of his liberty. 
So also with reference to property. It is 
possible to argue—I do not wish to commit 
myself definitely to an opinion cn this 
matter-—-that any Act of 
which permanently deprives the subject of 
his property without vesting in a judicial 
tribunal the power to pronounce on the 
legality or jastice of the step taken may ba 
said to strike at the root of the allegiance 
due from the subject. This question re- 
quires a great deal more argument than 
has been addressed to us; but under the 
Press Act, section 4, the subject is not 
deprived of the right of showing that the 
forfeiture has not been incurred. Instead 
of taking the decision of the Court first 
and then declaring the forfeiture, the 
process has been reversed ; such a procedure 
cannot be said to alfect the allegiance of 


(25) (1911) 2 Ch. 1 at p. 12; SO'L. J. Ch. 573; 104 
LT. 739; 65 3. J. 519; 27 T. u Be th 
(26) 6 B. L. R. 459, 
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the subject. The Indian Legislature has 
enacted other provisions of a similar nature, 
e.g., sections £5 and &9 of the Code of 
Criminal Procedure. I am of opinion that 
section 4 is not ulira vires of the powers 
of the Imperial Legislature. Mrs. Besant 
seemed to suggest that she carried with 
her to India her inherent rights under the 
Bill of Rights andthe Great Charter ; but 
she did not press the point. 

T now turn to the construction which 
the learned Advocate. General sought to put 
on the various sub clauses of section 4 (1). 
I thought, at first, that he was asking 
us to put avery illiberal construction upon 
them ; because, if accepted, it would make 
the publication of any respectable news- 
paper impossible; buton thinking over the 
matter, I am not sure that I have been 
fair to the learned Advocate-General. I do 
not think that the seriousness of the con- 
sequences is the right test. We have to 
administer the law as we find it. In my 
opinion, there is great force in the argu- 
ments for the Crown, although i do not 
accept them in theirentirety. The language 
of the section is this: “ containing any 
words, signs or visible representations which 
are likely or may have a tendency, directly 
or indirectly, whether by inference, sugges- 
tion, allusion, metaphor, implication or 
otherwise.” The word likely refers to the 


. probable inference that may be drawn; when 


that word is followed by the words “may 
have a tendency”, the contention that the barest 
possibility of the words,etc., conveying a 
particular impression was contemplated seems 
not unreasonable. I asked, in the course 
of the argument, whether the probability or 
possibility should not be reasonable. The 
learned Advccate-General replied that a 
possibility is not generally reasonable. I 
do not think the word reasonable would be 
misapplied even to a possibility. I am not 
prepared to hold that what the Legislature 
had in mind was an unthinking, perverse 
and blind possibility and not a conse- 
quence, however far-fetched and remote it 
might be, which can be deduced by a reason- 
able human being. The process by which 
the inference is to be drawn is very tightly 
worded. When the probability or possi- 
bility is to be reached “directly or indirectly, 
whether ‘by inference, suggestion, allysion, 
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metaphor or impseation or otherwise,” it 
looks as if all egres is barred. The word 
otherwise is ‘tha, finishing stroke. It is no 
wonder that the “learned Chief Justice of 
the Calcutta High Court pronounced the 
right vested in the High Court as 
illusory. _ 

lf the language had stopped here, I 
would have considered it a waste of time to 
examine the articles complained of, because 
by no stretch of ingenuity can they be 
said not to contravene one or the other 


sub sections of section 4 (1, But there 
is explanation JI, and it is mnuinly 
with reference to its language that the 


keeper of the press can expect to get some 
redress. The learned Advocate-General drew 
our attention to the difference in language 
between the explanations to sections 124A 
and 1534 of the Indian Penal Code and 
the explanation to section 4 of the Press 
Act. The latter is impersonal, whereas the 
former apparently refers to the motives 
and intentions of the offender. There is 
much force in this observation. At the 
same time, I am net prepared to hold that 
the intention of the writer is of no consequence 
in, applying tha provisions of the Press 
Act, I adhere to the opinion which I 
expressed during the course of the argument 
that while the operative portion deals purely 
with the language employed, divorced from 
considerations of motive or intention, ex- 
planation HH furnishes a ground of exemption, 
if it can be shown that there was no in- 
tention to excite or to attempt to excite 
hatred, contempt or disaffection. It is 
true that in the vast majority of cases the 
intention ‘must be gathered from “the 
language employed, but it is possible to 
show that what prima facie appaars objes- 
tionable should not be given the meaning 
attributable to the words employed. Tne 
difference is very thin no doubt; but I 
think that the Legislature was contemplating 
in explanation II the possibility of proof 
by the person proceeded against that the 
intention to create disaffection was not 
in the mind of the writer. The other 
alternative would e»mpel us to hold that 
whatever the motive, if the words employed 
have the remotest tendency to make a single 
unreasoning individual disaffected, the 
press should be forfeited, In other, words, 
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it ig the forbearance of the Crown from 
taking steps under the Act that gives life 
to a respectable newspaper and not any 
protection which has been introduced into 
the Act by the explanation. I am unwilling 
to proceed on this basis. 

The meaning to ba attributed to the words 
“without exciting or attempting to excite 
hatred, contempt or disaffection” is not 
free from difficulty. The learned Advozate- 
General relied upon the summing up of 
Strachey, J., in Queen-Empress v. Bal Ganga. 
dhar Tilak (17) in explanation of the 
various terms I may say at once that I 
agree with the conclusion that the word 
disoffection is used in the sense of disloyalty. 


“That was how Sir Comar Petheram under- 


stood it in (Queen-E'mpress v. Jogendra 
OChunder Bese (21) and that was also the 
view taken by Mr. Justice Strachey. The 
learned Judge’s interpretation of the words 
“hatred andcontempt” requires more examina- 
tion. This is what he says: “Bat if he 
goes beyond that, and whether in the 
course of comments upon measures or not, 
holds up the Government itself to the 
hatred or contempt of his readers,—as for 
instance, by attributing to it every sort 
of evil and misfortune suffered by the 
people, or dwelling adversely on its foreign 
origin and character, or imputing to it 
base motives, or accusing it of hostility or 
indifference to the welfare of the people,— 
then he is guilty under the section, and 
the explanation will not save him.” With 
a good portion of the sentiments expressed 
in this sentence, I agree. Some qualifican- 
tions are, however, necessary. The times 
have changed a great deal since the learned 
Judge detivered his charge. IE I may use 
avery hackneyed expression, the angle of 
vision has changed largaty. In a solemn 
document issued urder the signature of a 
Viceroy, the legitimacy of the claim to have 
political autonomy in india under certain 
conditions was discussed, This implies 
that the time may coma when Indians can 
be trusted to largely administer the affairs 
of their own conntry. ‘he process may 
have to be gradual. But when the possibility 
i+ recognised, one cannot get away from 
the facs thit it is the administration of non- 
Indians that would be replaced in the 
endeayvur to reach autonomy, Consequently, 
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when the learnel Judge says, “dwelling 
adversely on its foreign origin and character” 
would make a man guilty of exciting hatred 
and contempt, I am not prepared to accept 
it, without qualification. tm my opinion, 
suggestions to the effect that an indigenous 
agency would be more suitable in certain 
departments of the administration and 
should be more largely employed in others 
should not be regarded as exciting hatred 
or disaffection, Of course, langnage may 
be employed which may render this advocacy 
dangerous. But grima facie I would be un- 
able to discern in criticisms of this kind an 
intention to excite hatred or contempt. I 
would also qualify the phrase which says 
that attributing indifference to the welfare 
of the people would amount to sedition. In 
Reg. v. Alewander Martin Sullivin (21) 
Fitzgerald, J., told the Jury “that a journal- 
ist may canvass and censure the acts of 
Government and their polity” [ Fdggott’s 
case (25)]. The learned Judge also said: “A 
writer may criticise or censare the conduct 
of the servants of the Crown or the acts 
of the Government—he can do it freely and 
liberally, but it must be without malignity 
and not imputing corrupt or malicious 
motives ..The law does not seek to put any 
narrow construction on the expressions used 
and only interferes when plainly and deli- 
berately the limits are passed of frank and 
candid and honest discussion.” In Sullivan's 
case (27), the same learned Judge cautioned 
the Jury thus: “‘ftis not mere strong language, 
such as ‘desecrated Court of Justice,’ or tall 
language, or turgid language that should 
influence you. You should, I repeat, deal 
with the articles in a free, fair, and liberal 
spirit. You should resollect that to public 
political articles great latitude is given. 
Dealing as they do with the public affairs 
of the day such articles, if written in a fair 
spirit, and bona fide, often result in the 
production of great public good. Therefore, I 
advise and recommend you to deal with 
these publications in a spirit of freedom 
and’ not to view them with an eye of 
narrow criticism.” I do not see why these 
salutary tests should not be applied in 
considering whether the articles in question 
are. protected by the explanation. If 


(27) 11 Cox Cr. L. CO. 51. 
> (28) 11 Cox Gr, L, 0, 60, 
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criticism attributing indifference to the 
welfare of the people is conched in language 
which imports corrupt or malicious motives, 
the, writers cannot escape. But if it aims 
only to draw attention to a weak point in 
the administration in the hope that the 
criticism may lead to the redress of griev- 
ances or the removal of a disability, I do 
not think the writing can be condemned, 
Subject to these reservations, I accept the 
summing up of Mr. Justice Strachey as 
fairly accurately explaining the words I 
have referred to. 


The next 
meaning to 


argument dealt with the 
be attached to the various 
clanses of sub-section (1) of section 4, 
Before Mrs, Besant addressed the Court, 
in answer toa suggestion from the learned 
Offisiating Chief Justice, the Advocate- 
General pointed out under what clauses the 
offending articles included in the declaration 
of forfeiture fell. 1 shall discuss the articles 
separately later on. At present, it is enough 
to say that almost all the articles were regard- 
ed as coming under section + (1) (c), while 
(a) and (e) were added to afew. The import- 
ant qnestion which might have necessitated 
a great deal of discussion was fairly solved by 
the ad mission of the learned Advocate-General 
that he had instrustions to say that the 
discussion as to “Home Rule” was not per se 
objectionable. A reservation was made thas 
the discussion might amount to bringing into 
hatred or contempt the Government establish- 
ed by law in British India, if the methods 
advocated to gain “Home Rule” and the 
language employed in pushing ib forward 
were calculated to disseminate hatred or 
contempt There canbe no doubt that two 
essentials should be kept in mind in asking 
for change; in the machinery of Government. 
The allegiance to the throne and person of 
the Sovereign should be held as inviolate ; 
and there should be no suggestion that the 
connection which makes India an integral 
part of the British Empire should be severed 
Within these limits, it is permissible to ask 
that the details of theadministrative machinery 
should be re-adjusted to meet the exigen- 
cies of the times, A demand for change 
there will be in the most perfect form of 
popular Governments. That demand eg- 
necessitate would show that the existing 
machinery is out of gear in some particular 
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or other, In one sense such a criticiam may 
excite disaffection towards the Government 
' established by law. It is conceivable that 
there may be evendislike; but if the object 
is to re-arrange the personnel and even in a 
measure substitute new classes of men in the 
places occupied by the old, provided the 
advocacy is attributable to a genuine desire 
to strengthen the feeling of loyalty and the 
link that binds the Empire, there can be no 
room for saying that hatred, contempt or 
disaffection was preached. Mr. Justice 
Batty has given clear expression to this 


idea in Hmperor y.- Bhaskar Balvant 
Bhoputkar (11). This is what he says: 
“One” particular set of persons may 


be open to objection, and to assail them and 
to attack them and excite hatred against 
them is not necessarily exciting hatred 
against the Government because they are 
only individuals, and are not representatives 
of that abstract conception which is called 
Government, Individuals come and g9, but 
the Government is supposed to remain,” and 
again af page 4414, the learned Judge says: 
“Changes in policy and changes in measures 
are liable to criticism, and to criticise and 
urge objections to them isa special right of 
a'free press in a free country, The British 
nation has always specially boasted that it 
hada free press but the freedom of that 
press is conditional upon one thing; every 
liberty is given to all men to express their 
opinions, so long as they do not misuse or 
abuse that power to the injury of others, 
including, among injuries to others, injery 
to the State. It is only on that condition 
that it is possible to have a free press.” I 
- entirely agree. Stephen in his Digest of the 
Criminal Law says: “An intention to show 
that Her Majesty has been misled or mis- 
taken in her measures, or to point out errors 
or defects in the Government or constitution 
as by law established, with a view to their 
reformation, or to excite Her Majesty’s 
subjects to attempt by lawful means the 
alteration of any matters in Church or State 
by law established, or to point out, in order 
to their removal, matters which are produc- 
ing, or have a tendency to produce, feelings 
of hatred and ill-will between classes of Her 
Majesty’s subjects, is not a seditious inten- 
tion.” The demand that there should be 
alterati wns in the State is one of those claims 
*Page of 8 Bom. L. R.—Hd. ee 





CASES, 603 


whieh every law-abiding subject interested 
in the well-doing of the Government might 
legitimately advance. I am not to be urder- 
stood as suggesting that the expression 
“Government established by law in British 
India” applies only to Brilish Sovereignty 
anithe British connection, I adopt Mr. 
Justice Strachey’s definition of these words, 
He says: “It means, in my opinion, British 
rule and its representatives as such, the 
existing political system as distinguished from 
any particular set of administrators.” It 
is the system of Government that section 4 
(1) (e) contemplates, and not the perscns 
who for the time being carry on the details of 
the administration. Clause (a) does not 
require much comment. A great deal will 
depend upon the Janguage used. Clanse (e) 
is not easy to define, The objects aimed at 
must be those which would render friendly 
co-operation between the different races 
living in India impossible. The language 
must be such as to lead to the breaking of 
the peace. Otherwise, any argument tend- 
ing to suggest that particular persons are 
not carrying on the machinery of Government 
efficiently may be said to incite the people 
to interfere with the maintenance of law and 
order. Dissatisfaction with men and measures 
is believed in many quarters as a healthy 
sign of progress, It is not necessarily 
‘incompatible witha desire not to interfere 
with the administration of the law or with 
the maintenance of law andorder. I propose 
to keep before me these principles in judging 
of the character of the articles complained of, 
On one other section of the Act, I shall 
say a word, before discussing the articles. 
When Mrs, Besant wanted to put in copies of 
other articles which appeared in the “New 
India” newspaper, the learned Advocate- 
General contended that it is only the Crown 
that is entitled to this right under section 2 
and not the petitioner.. I do not think such 
a contention can be upheld. The more 
serious question under the section is whether 
articles evidencing the general policy of the 
paper can be received in evidence, In my 
opinion, there must be some connection 
between the subject-matter of the articles 
tendered and of the articles which are object- 
ed to, The articles are to be received “in 
aid of the proof of the nature or tendency 
of the words, signs of visible representations 
contained in such newspaper”, Speaking 
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for myself, I would have rejected some of the 
articles tendered on either side as being 
unconnected with the views taken exception 
to. But, however, we have letin only such 
of them as either bear on the general policy 
of the paperor are connected with she subject- 
matter of the impeached articles. I am 
content to accept the decision come to by the 
learned Chief Justice on this question. 


Now, I proceed to deal with the articles. 

Egtract No. 1—I gaveexpression; during 
the course of the argument, to my ideas 
r. garding the inappropriateness of the 
language employed in this letter. It is ill- 
‘balanced and foolish. I am not, at the same 
time, able to attach to the language the 
sense which the learned Advocate-General 
imputed to it. To one reference in this 
letter, he attributed a meaning which I 
cannot but regard as far-fetched. This 
reference is to the “grim contest between 
Hiranya and Prahlada.” 1 am afraid I 
must adopt the role of the Puranic story- 


teller for the nonce. The story is very 
familar to the readers to whom, in the 
main, the paper is addressed. Hiranya 


was not a bad king. At least, I am not 
aware that it is with reference to his 
misrule the story has been told. Hiranya, 
in the Purana, symbolises the egotistic self. 
He is his own God. He says to himself 
and to others that there is none greater 
than himself. There is no God to whom 
Hiranya is accountable. His son personifies 
the abnegation of self—the subjection of 
the man to the dictates of the Supreme. 
From his cradle he lisps the name of God. 
In school, he invokes God's name. He 
infuses this spirit into his fellow students. 
The teacher is much upset and complains 
to Hiranya., At first, the father is con- 
temptuously tolerant, then he coaxes his 
son into accepting his dogmas, then there 
is threat; violence afterwards, followed by 
every attempt to be rid of the stripling 
who defies all his cherished ideals. liven 
here, the father, by instinct of nature, resista 
the temptation to kill the boy himself. 
He employs other agencies. Even the fond 
mother is pressed into service; but all the 
machinations prove of no avail. 
trust in God and the uncomplaining 
tenacity of purpose so exasperate Hiranya 
that he resolyes to lay hisown hand on his 
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son. Bofore he takes the fatal step, he asks 
his son to point to the place where the 
God he worships can be found. The boy 
boldly replies, “He is everywhere” The 
irate father asks, “Is He in this pillar?” 
Yes, He is everywhere” is the quiet answer. 
Then the father kicks the pillar violent- 


ly saying, “let Him come out, if He is 
there”. God does come out of the store 
pillar and destroys Hiranya. This is the 


story recounted everywhere to prove the 
omnipresence of God and the immanence 
of righteousness and virtue. In the Hindu 
theology, Prahalada is the foremost of re- 
ligious devotees. 

Now in this story, Prahlada does not 
wage war against Hiranya. He does not 
kill his father. Prahlada is in the letter 
intended to represent the Indian, and 
Hiranya, the Anglo Indian. It is clear, 
therefore, that the people are not incited to 
violence against the Anglo-Indians. If 
they behave like Prahlada, they must lead 
uncomplaining lives, leaving the justice of 
their cause to be vindicated in the fulness 
of time. I do not say that a certain 
amount of dislike will not be engendered by 
the comparison; but I do not think that 
hatred or contempt will be inculcated by 
the reference, if that story is understood 


rightly. Nor do I think that the’ Anglo. . 
Indian will be incited to hate the people ` 
by his being depicted as Hiranya. The 


cultured few who represent that class are 
not likely to be led into a feeling of hatred 
orcontempt by hysterical writing of this 
kind. At the same time, “I cannot but 
condemn, in strong terms, the latitude 
which the writer has allowed himself in 
describing men and measures. Mrs. Besant, 
like most others, might exclaim, “Save me 
from my friends.” She has rightly taken 
the responsibility for this effusion on her- 
self, and while I am unable to see that 
the article is covered by any of the 
clauses of section 4 (1), I cannot help saying 
that it is a mischievous and an ill-balanced 
production. ` 
Egtract No. 2.—This letter lacks the 
adjectival exuberances which characterised 
the previous one; but portions of it are 
more culpable than the former. The para- 
graph in page 15 beginning with line 29 
and ending with line 35 is unjustifiable, 1 
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think itis calenlated “to bring into hatred 
or contempt” the Government of Madras. 

“Prussian aggression” and “atrocity in civic 
life in peaceful times” are expressions 
which cannot be condoned. Farther, the 
sentence “that the missionaries are the 
parasites of the Government” is unwarranted. 
I hold that portions of this letter come 
under section & (1) (e). I do not think 
sub-clause (e) applies. 

Hetract No. 3.—I can see nothing wrong 
in this article. Ib is true, as pointed out 
by the learned Advocate-General, the article 
ignores the fact that the Arms Act does 
not apply to the Agency Tracts. But the 
subject-matter of the grievance is not what 
affects these tracts. The general sentiment 
is in no way incompatible with perfect 
submission to everything that the most 
fastidious can insist upon as being due from 
the subject to the Government, 

Hxtract No. 4.- Here again, there has 
been a misunderstanding of the law as de- 
clared by the Punjab Chief Court. It is 
extraordinary that an overruled judgment 
should have been allowed to be the basis of 
comment so long. The learned Advocate- 
General has informed us that the decision 
in Mathradas Ramchand v. Secretary of State 
(1) on which these articles were based was 
reversed on appeal in April 1913 [ Mathradas 
Ramchand v. secretary of State (<9) 1. The 
articles were all written since the date of the 
appeal decision. There is no doubt that 
there has been a great want of judgment 
in the writer not having taken care to 
ascertain whether Mathradas Ramchand 
v. Secretary uf State (1) was modified or 
set aside. I say nothing about the 
correctness of the law as expounded on 
appeal; but granting that the critic ought 
to have exercised more care and caution, I 
fail to see how hatred, contempt or encourage- 
ment to interfere with the administration 
of the law can fairly be attributed to these 
articles, I think they are covered by the 
explanation, The editorial note finding fault 
with the persons who walked out is only 
an exhortation to submit themselves to 
some personal inconvemence in order that 
the legality of the procedure adopted by 
Railway Companies may bo tested in a 


(29) 821 Ind. Cas. 499; 7 S. L. R. 42. 
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I hold that these articles 
provisions of 


Court of Law. 
do not offend any of the 
section (1), 

Extract No. 5,—This is a quotation from 
“Herald,” London. At first, I was inclined to 
think that its place under the “Home Rale 
Section” was objectionable; but on carefully 
reading it through, I find that nobody is held 
up to hatred or contempt and none ts en- 
couraged to break the law. The burden of 
the article is ‘the price of liberty is death.” 
It is acallto make heavy sacrifices; not 
an exhortation to use violence, buta call to 
stand at the post of duty even to the point 
of death, if the person is in earnest in 
securing rights. Tbe theme is in the main 
religious. The martyrdom of Catholics, 
Protestants, and Atheists is extolled. They 
suffered death to testify to the strength of 
their conviction. It is the spirit of self- 
sacrifice that the “Herald” preached to the 
pacitist who refused to join the army corps. 
In inserting the article under the heading 
“Home Rule,” the person responsible for 
the selection wanted those that advocated 
“ Home Rule” to act in this spirit. Lam 
unable to see in this article anything 
which brings it within the mischief of 
section 4 (1). 


Egtract No. 6—This is strorg writing. 
But I am unable to detect anything in it 
which is calculated to bring the Govern- 
ment into hatred or contempt. The word 
Prusstanism has been objected io. In 
this article, it is applied to a particolar 
journal and not to any class. I hold this 
article is not obnoxious to section 4 (1). 


Egtract No.7.—As was suggested by the 
learned Officiating Chief Justiceduring the 
course of the argument, | read this article 
once again, forgetting, forthe time being, 
that it was written by Bepin Chandra Pal, 
Iam not able to detect its sinister import. 
If one reads a great deal between the lines 
and then begins to argue that the article 
is dangerous, he must be prepared for the 
answer: “You are not condemning my 
words, but words which you are interpolate 
ing.” On the face of it, the writer points 
out how the political anarchists have not 
been brought under the grip of law, not- 
withstanding the severe measures taken to 
put them down. He suggestsa new mode 
of dealing with their crimes. I am not 
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able to spell out of this article an intention 
to extol anarchism and tc invite unwary 
youths to commit acts of violence with 
impunity. I do not think that sub-clauses 
(a), (c) and (e) of section 4 (1) apply to 
this contribution. 

Extract No. 8.—I hold this article comes 
under section 4 (1) (c). Mrs. Besant said 


that she wrote it under great provocation. 


That is apparent. To say that the 
“escutcheon” of the Bombay Government 
should have the words “Justice gagged, 
sable and gules,” and the legend: ‘ My strong 
arm and your wrong,” is calculated to bring 


that Government into hatred and con- 
tempt. 
Extract No. 9.- This article extols the 


Englishmen at home at the expense «f 
those that have come out to India. 1 do 
not think this article contravenes section 


4 (1) (o). 


Extract No. 10.—This refers to the probable 
result of aninternment order. The refer- 
ence to four men “who are his personal 
enemies and who are his enemies in thought 
and belief? is undoubtedly misconceived. I 
am not prepared to say that the characterisa- 
tion of the personnel of the Government as 
the personal enemies of the writer is calculat- 
ed to excite contempt or hatred. I do not 
consider this article comes under section 4 
(1) (o). 
` Hetract No. 11.—I am satisfied that this 
article comes- within the purview of section 
4(1). The statement that the arrest which 
was conceded to'be legal is “truly unlaw- 
ful” and breaks “the sacred Law of Justice 
which holds society together,” is meaning- 
less, But the sting of the article is in its 
tail: “Civilisation does not protect us; we 
should be better off ina state of savagery 
for then we should be on our guard, we 
should carry arms, and protect ourselves. 
We are helpless; we pay taxes to be wrong- 
ed.” The appeal to barbarism may incite 
violence, and the sentence “that we pay 
taxes to be wronged” is calculated to bring 
the Government into contempt, by suggest- 
ing that the taxes are utilised for oppres- 
sion. l think this article is within section 
4 (1) (c) and te). 

Eetract No. 12.—This long extract from 
the “Commonweal” is not really objection- 
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able. Tha reference tothe Gita and the appeal 
to evince the true Kshatriya spirit are not 
intended to vreate disaffection. It is 
intended to whip up laggards. The gate 
of heaven, in this case, being the gate to 
“Home Rule”, the exhortation is to’ the 
people to enme forward at once, and not 
to lose the opportunity of gaining their 
rights. The suggestion is not to fight, but 
to take time by the forelock. The word 
“Prussianism” seems to have a fascination 
to writers of this school, but I am inclined 
to think that these men do not use the 
word with a knowledge of what itimports, 
Such catchwords are the stock-in-trade 
of writers aspiring to write to newspapers 
and other periodicals The statement 
that “political petitioning and prayer 
should be abandoned” is not an appeal to 
give up constitutional methods, but an 
adviceto proclaim rights without following 
it up by deputations fortheir enforcement. 
Ido not think this article is impeachable 
under section 4 (1) (e) or (e). I certainly 
see nothing init to bring it under section 


4(1) (a). 


Extract No. 13.—Portions of this article 
are clearly objectionable. The suggestion 
that the Bombay Government is-in league 
with Sir Valentine Chirol is certainly 
calculated to bring that Government into 
contempt. I hold this is covered by 
section 4 (1) (o). ; 

Batraci No. 14.—This article was written 
after the extraordinary meeting of- the 
Senate of the Madras University. I am 
not able to seein it anything whicb brings 
it within section 4 (1) (c. The statement 
about insanitary surroundings refers to 
the agitation to provide hostels. 


Apartfrom the legal tests, it is not easy 
to lay downany absolute rule by which the 
culpability or otherwise of these articles 
can bejudged. Personal inclinations would 
necessarily play a great part in passing 
judgment upon a question of this description. 
Experience of life, and a knowledge of the 
modes of thought and.of the activities which 
actuate men who, though engaged in politics, 
are honestly devoted to their Sovereign and 
are unquestionably ` endeavouring to -promote 
good-will and a elaser understanding be- 
tween the rulere and the ruled, may also serve 
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as guides. Even here temperament would 
play no mean part. Considerations like 
those I have mentioned have weighed with 
me in the main, 


To summarise my conclusions I hold 
that Extracts Nos. 2, 8, 11 and 13 contain 
statements and sentiments which are cal- 
culated to bring the Government established 
by law into hatred or contempt and to 
interfere with the maintenance of law and 
order, It is not for me to say whether 
the punishment inflicted is necessary to 
expiate the offence. We have no right to 
apportion the quantum of punishment. 
I, therefore, hold that Mrs. Besant has not 
shown that the extracts I have mentioned 
“did not contain any werds, signs or visible 
representations” of the nature described in 
section 4, sub-section 1. . Ab the same 
time, I am clear that none of the articles 
to which our attention has been drawn 
has been . written in a spirit of disloyalty 
to the Sovereign. 
aim at making India better understood and 
better appreciated. They undoubtedly 
very freely express disapprobation with the 
existing machinery of the Government. 
These comments, acsording to Mrs, Besant, 
were intended to make British rule in 
India .more firmly established and to 
remove causes of discontent which may 
have a tendensy to undermine the British 
connection. 
has been the policy of the paper; but what 
we have to see is. not whether the 
tions of the Editor are praiseworthy and 
the articles themselves may ultimately 
help good Government and law and order, 
but whether the articles taken exception to 
are not obnoxious to section + of the Press 
Act. Viewing the four articles I have re- 
ferred to from this point of view, I am of 
opinion that they do offend the Press Act. 
The petition must, therefore, be dismissed. 

Petition dismissed. 
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MADRAS HIGH COURT. 
CriminaL Revision Case No. 661 or 1916. 
JRIMINAL Revision Permios No. 542 or 1916. 
October 18, 1916. 
Present:—Mr. Abdur Rahim, Offg. 
Chief Justice, Justice Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar, ' 

Mrs. ANNIE Boe ATs Sena 
PETITIONER 

P versus 


EMPEROR— Opposite Party. 

Press Act (I of 1910), ss, 3, 22—Government of India 
Act, 1915 (Band 6 Geo. V, C. 61), ss. 106, 107- Crimi- 
nal Procedure Code (Act V of 1898), s. 485—Security, 
imposition of, after being dispensed with, legality of-— 
Order of Magistrate, whether judicial or administrative 
—-Interference by High Court, powers of—Certiorari, 
issue of— Nature of writ—Jurisdiction of High Court 
Letters Patent — Revision, 


Per Curiam.—It is not competent to a High 
Court to interfere with the order of a Magistrate 
under section 3 of the Press Act, requiring security 
from the owner ofa Printing Press either in the 
first instance or in variance of an order dispensing 
with security, either under sections 106 and 107 of 
the Government of India Act or under section 435 of 
the Code of Criminal Procedure. [p. 628, col. 2; p. 
681, col. 2; p. 636, col. 1.] 


Per Abdur Rahim, Offg. C. J., and Seshagiri Aiyar, J. 
—The words ‘proceedings under the Act’ in section 
22 of the Press Act do not include orders passed by 
the Magistrate under section 3. Under the powers 
vested in it by the special provisions of the Press 
Act (sections 17 to 22) the High Court can call in 
question only orders of forfeiture though the general 
jurisdiction to issue writs of certiorari even in 
respect of orders passed under section 3 is not taken 
away by section 22. [p. 626, col, 2; p. 684, col 2.] 

A Magistrate has no jurisdiction to demand 
security from the keeper of a Printing Press under 
section 3 (1) after having dispensed with it in tho 
first instance. The words ‘may vary or alter any 
order’, in the proviso to the sub-section, refer only to 
orders demanding security and not to orders dis- 
pensing with security. [p. 626, col. 1; p. 687, col. 2.] 

The High Court, however, has no jurisdiction to issue 
a writ of certiorari to the Magistrate or to revise his 
proceedings under the Charter or under its powers 
under the Code of Criminal Procedure, as the orders 
under section 3 (1) of the Press Act are administra- 
tive and executive and not judicial, [p. 628, col. 2; 
p. 637, col. 2.) 

The power to issue writs of certiorari to inferior 
Tribunals is not taken away from the High Conrt 
[p. 626, col. }; p 686, col. 1.] 


Per Abdur Rahim, Offg.C. J—A High Court has 
jurisdiction to issue writs of certiorari in order 
to remove the proceedings of Courts or of persons 
entrust: d with judicial functions out of the ordinary 
course of legal procedure for the purpose of 
quashing them. [p. 626, col. 2.7 

The powers of revision and control are availablo 
only over the proceedings of ordinary Courts: while 
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a writ of certiorari is issued not only to Courts but to 
Tribunals specially constituted and entrusted with 
duties of a judicial character. [p. 626, col. 2; p. 627, 
co. 1i] ' i 


Proceedings will not be removed into the superior. 


Court by a writ unless they aro capable of being 
detormined there. [p. 628, col. L.] 


None of the provisions of the Press Act either 
singly or collectively have necessarily the effect of 
taking away the revisional jurisdiction of the Righ 
Court oter the proceedings of the Magistrate if he is 
acting judicially. But having regard to the scheme 
of the Press Act and to the functions of the Magis- 
trate under section 3 (1) and the large discretion 
vested in him, it follows that the proceedings under 
section 3 (1 are not of a judicial character, but of au 


Executive Officer entrusted with the performance of, 


administrative functions. If an Executive or Adminis- 
trative Officer acts in excess of his powers, such 
acts are not liable to be revicwed by the High Court, 
whether by means of a writ of certiorari or under 
its ordinary revigional powers. The only remedy 
open to an aggrieved person in such cases would be 
by an action. [p. 628, col. 2.] 


Per Ayling J The provision in section 3, requiring 
the record of special reasons, does nos apply te an 
order cancelling or varying an order. [p. 629, col. 2.] 


It is open to a Magistrate, on the right con- 
. struction cf the section, to alter or vary an order 
dispensing with security. [p. 29, col. 2,] 


The term ‘proviso’ as applied to the second part 
of section 3is a misnomer The sub-section must 
be treated as a whole and the words ‘any order’ 
cover an order dispensing with security. The sub- 
section is intended to give the Magistrate fullest 
discretion both as vegurds requiring security and 
determining the amount, and this discretion is to he 
exercised not once for all, but may be revised from 
time to time. [p. 629, cc’. 2; p. 630, col. 1.] 


Tha words ‘no proceedings purporting to be taken 
under this Act’ in -section 22 of the Press Act 
include proceedings under section 3 (1. [p. 630, 
col. 2.) 

The jurisdiction of a High Court to issue 
certiorari is taken away by the Press Act both in 
respect of proceedings taken with jurisdiction as 
well as in respect of proceedings purporting to be 
taken under the Act The Press Act is self-contained 
and complete and, though it is open to any one to 
arguo that it is unnecessary or impolitic, effect must 
be given to what seems to be its plain meaning, 
and, by reason of section 2 of the Act, it is not 
open to the High Court to interfere with the 
Magistrate’s order by virtue of any power + hich it 
possesses outside the Act. [p. 631, cols. & 2] 


lt is within the competence of the Legislature to 
take away from the High Court the power to issue 
a writ of certiorari, Whether the power is taken 
away absolutely or only in respect of proceedings 
with jurisdiction, must depend in each case on the 
wording of the Statute which takes the power away. 
[p. 681, col. 1.] 
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Bradlauyh, Be parte, (1878) 8 Q. B. D. 509; 47 L., 
J.M O. 105; 38 L. T. 6.0; 26 W. B. 753, distin- 
guished. : 

Dubitante.—Tf it wero necessary to decide the 
question, the proceedings of the Magistrate under 
section 4 (1) may be viewed as an executive act, 
and on that ground, even ifthe power of certiorari 
is not taken away by section 22 of the’ Press Act, 
the High Court will not interfere under sections 
‘06 and 107 of the Government of India Act, the 
more so where tho application is presented after long 
delay, relief under tho said sections being discre- 
tionary with the Court. [p. 631, col. 1; p 632, col. 1.] 


Ter Seshagiri Aiyar, J—A High Court has the 
same powers over persons resident within the local 
limits of its ordinary original jurisdiction as are 
exercised by the Court of King’s Bench in England. 
[p 632, col 2.] 

The freedom of the Press is not a ‘licensed calling’ 
but a common law right inherent in tho snbject, sub- 
ject to certain limitations, and this right is not 
affected by the Press Act. |p. 634, col. 1.] 

Res v Dean of St. Asaph, 3 T R. 429r; 109 E.R. 
657; Rex v Cobbet, 29 Stato Trials 4l; Rew v. 
Reeves, :: 796) Peake’s Add, 9.844 R. R. 891; Rey 
ve Gray, (1900) 2 Q. B. #6; 69 L. J. Q. B. 602; 82 L.. 
T. 584: 48 W. R, 474, 64 J. P. 484; 16 T. L. R. 305, 
referrod to. : . 

It is not a condition precedent to the issue of a 
writ of certiorari that the Court issuing should bo 
ablo to place itsolf inthe position of the Conrt 
whose order is complained against. The wril may 
assume varions forms. It is enough that in the 
exercise of its jurisdiction, it directsthe lower Court 
to re-consider its order or judgment. The fact, 
therefore, that the High Court cannot place itself 
in the position of the Magistrate and itself fix the 
amount of the security is no bar to entertaining the 
application. [p. 634, cols. 1 & 2.) 

The fact that the powor to issue the writ is” 
recognized in legislative provisions is not an argu- 
ment for holding that the power docs not exist 
aliunde. [p. 634, col, 2.] 


Unless the power to issue a writ of certiorari is. 
expressiy taken away, it inheres in the Court. 
There is nothing in the Press Act which can be 
said, expressly or even by implication, to take away 
this power from the figh Court. All that can be 
said is that the et does not provide for the order 
under section 3 being revised. [p. t84, col. 2.] 


R. v. Reeve, (1760) 2 Burr. 1040; 97 E. R. G96; R. v. 
Jukes, (1-00) 8 T. R. 542; 5 R. R. 445: 101 EB. R. 1536; 
R v. Plowright, 2 Mod R. 94; 87 E. R. 60, referred to, 

Eren if the right is taken away, the High Court can 
interfere, if there has baen a wans of jurisdiction in 
the inferior t ourt. ‘he reason of the rale is that 
the power prima facie exis’s in the High Court in all 
matters which are not withinthe cognizance of the 
inferior Uourt: and when this latter Court acts. 
beyond its powers, it usurps jurisdiction which the 
High Court. can control |p. 634, col. z; p. 635, col. 1,] 

Ex parte Bradlaugh, (1878 3 Q B.D. 509: 47 L.J. 
M. U. 105; 34 L. T. 680; 26 W. R. 758; King 
v. Justices of Somersetshire, ( 826) 5 B. & C. 316; 108 
E. R 303; Queen v Wood, (1355) 5 EL & BI. 49; 119 
E. R. 400; 3 C. L. R. 1134: 5 W. R. 4.9: 103 R. R. 358; 
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Queen v. South Wales Railway Co, (1819) 13 Q. B. 
98>: G Rai w. Cas. 197; 5L J Q B. 30; 13 Tur. 
1095; 116 Td. I. 1540; 78 R. R. 56 + referred to. 

Even whero jurisdiobion to issue tho writ has been 
expressly taken away, if fraud was practised, the 
writ can issue. [p 635, col. 1.] 

R. v. Gillyard, (BAR) !? Q B. 527; 17 L. 
153: 12 Jur, 655; 116 E. R. 965, referred to. 

Prima facie an order passed by an officer who 
acts ordinarily judicially may be presumed to have 
been passed by him in that capacity. The officer 
need not be sitting as a Court to attach to himself 
judicial functions. nor is the fact that he may have 
to take evidence a test of his acting judicially. But 
the nature of the functions that a Magistrate bas to 
perform under section 3 of the Press Act, which 
gives him an unfettered discretion in fixing the 
amount of the security without stating any reasons 
or taking evidence, shows that his proceedings there- 
under are only ministerial.” [p. 684, col 2.) 

The power to dispense with the security only 
qualifies the rule which imposes the security. The 
first part of the proviso to section 3 of the Press Act 
is a conditional avoidance of the antecedent clause to 
demand the security, It should be regarded +s 
defe:-sance clause to the first part of the section. Tt e 
second proviso naturally would govern the power to 
vary given in the second portion of ihe section. 
It is not reasonable to hold that an order which 
necessitated the record of reasons in its inception 
could be capriciously set at naught the next moment. 
A Magistrate has, therefore, ho power to demand 
security after having dispensed with it at the time 
of the declaration. , p. 636, col. 2.7 

A proviso may ut times serve to introduce an 
exception. Jtisoften in the nature of a condition 
precedent to the enforcement of the operative clause. 
It is doubtful whether it can ever add to the clanse 
itself The preponderance of authority is in favour 
of the view thut a proviso annex d to a section 
should not be read as enlarging the scope of that 
section, [p 637, cols. } & 2.] 

Rhondda Ur ban Council v Taff Vale Railway, (1909) 
A. ©. 253; 78 L. J. K. B. 647; 100 L. T. 713: 73 
J. 0, 257:7 L. G. R. 616; 25 T.L R. 493; Mohummud 
Buhadoor Khan v. Collector of Bareilly, 13 B. L. R. 
29°: 21 W. R 318; 3 Sar. P. C. J. 363: © I. A 167; 
West Derby Union v. Metropolitan Life Assurance 
Society, (1847 App. Cas. 647: 66 L J. Ch. 726: 77 L. 
T 284: 61 J, P, 820; Ex parte Partington, (18414 6 Q. 
B. 6:9; IE R. 2t; In re Bruckelbank, (1889: 23 
Q. B. D. 461; 53 L.J Q B.:75; 6 L. T 548: 37 W. 
R. 5 7; 6 Morrell 138; Hill v. East and West India 
Dock Co., (18684; 4 App Cas. 418: 5? L. J. Ch 842: 51 
L. T. 163; 32 W. R. 925; 48 T P. 7-8: Rer. v. Dibdin, 
Thomps n, Ew parte, (1910) P. 57; 79 L. J. K. B. 517; 
10 L. T.722; 26 T. L. R. 150, referred to. 

Petition under sections Od and 17 of 
the Government of India Act, 5 and 6 
George V, Chap. 61, and section 435 of the 
Code of Criminal Procedure, 1893, praying 
the High Court to revise the order of the 
Chief Presidency Magistrate, Egmore, 
Madras, dated the 22nd May 1916, calling on 
the petitioner to deposit security for Rs, 2,C00 


under section 8 (1) of Act L of 1910, 
39 


J. M. GO. 
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FACTS.—This ease is connected with the 
previous case.®* The facts are fully stated 
therein. The Government Solicitor wrote the 
following confidential letter to the Chief 
Presidency Magistrate before he called upon 
Mrs. Besant to furnish security on 9th May 
1916:—"I have heen instructed by the 
Government of Madras to move before 
you for the cancellation of your order 
made on the 2nd December 1914. dispens- 
ing with deposit of security in respect 
of the New India Printing Press, and I 
have the honour to request that you will 
allow me to attend before you in Cham- 
bers on Monday morning, the 22nd instant 
at 10 o’elock, if convenient, to lay before 
you the papers in support of my appli- 
cation, Mr. Williams of the CO, I. D. will 
accompany me.’ The interview took place 
on 22nd May 1916 and notice was thereafter 
issued to Mrs. Besant calling on her to 
furnish security for Rs. 2,005 in fourteen 
days. 

The petitioner applied to the Magistrate 
for inspection of the pipers, but the same 
was refused. 

Mr, C. P. Ramaswami Iyer, for the 
Petitioner.—The petition is presented under 
section 435, Criminal Procedure Code.—Your 
Lordships will permit me to move under 
section 106 also. Lhave given notice of this 
to the other side. 

In regard to the Presidency Magistrate’s 
Court, the High Court has got a right to 
issue a writ of certiorari. It is well known 
and exercised whenever inferior tribunals 
act whtra vires. By 39 and 40 George 
111, Chap. 79, the first Supreme Court 
was established at Madras with | full 
powers to exercise all criminal and origi- 
nal jarisdiction. It is stated: “It is 
our farther will and pleasure that the 
said Chief Justice and the Puisne Judges 
shall severally and respectively and they 
all or every one of them thereby 
aporinted shall have such jurisdiction and 
authority as our Justices in the King’s 
Bench have’’,...Under the Letters Patent 
issued under the Act of 1800, this High 
Court inherited as far as the Courts and 
Funetionaries within the Presidency Town 
are concerned all the powers of the 
King’s Bench. In the Act of 1861 the 
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temporary Charter of 1862, the Act of 
1865 and tbe Charter issued in 1666 in 
pursuance of that Act, these powers of 
the High Court have been preserved. 
Under Chap. 12 of the Charter Act,” the 
High Court has jurisdiction over all pro- 
ceedings pending in the Subordinate 
Courts. The Government of India Act of 
1915 says that the High Courts shall 
exercise all ruch jurisdiction as are vested 
in the High Courts at the commencament of 
this Act. 

In the first place the order of the 
Presidency Magistrate was passed in 
violation of the jurisdiction G@onferred on 
him by the section; there is an utter 
absence of jurisdiction. 

Secondly, if the Magistrate asked in this 
“matter in any capacity at all, he acted as 
a Court. 

Thirdly, if he is not technically a Court, 
the proceedings before him are judicial 
proceedings. The Magistrate puts the 
heading “Under the Press Act” but does 
not appear to act under it. 

{Anpuz Raum, Orric. C. J.—Even that I 
would not concede, | 

[Aytino, J—Surely he purports to act 
under the Press Act. | 

Mr, Ramaswami Iyer.— He is purporting to 
act under the Press Act, At any rate that 
is the point for your Lordships to deter- 
mine. Supposing under section3 (1) he 
imposes a security on a person who has 
no Press at all, it is a question whether 
in so doing he purports to act under 
the Press Act or he is merely acting beyond 
any powers conferred on him. If he 
passes an order that is entirely out of 


his jurisdiction, this Court in spite of 
section 22 has power to revise it by 
certiorari even if he acts or purports 


to act under a special provision and even 
though all powers of revision are taken 
away. Further the Magistrate did not act 
under section 3. Therefore I have a right 
to have his proceedings revised. 


[The Advocate-General.—Oertiorart means 
removing a case from a Subordinate Court: 
it may be a pending proceeding. | 

Mr. Ramaswami Iyer—It need not be 
pending proceedings. There are various 
powers given to the. King’s Bench. In the 


[1917 
Patna case ‘the High Court revised 
under section 107 an order passed under 
section 3 (1) of the Press Act. They 


held that it is the Government that must 
move under section 3, clause 2, because it 
was anold press and that the continuity 
of the press was not affected by the change of 
proprietorship after 1910. They further 
said that the proceedings were irregular 
because the Magistrate acted instead of the 
Local Government. 

Section 2, clause (a), of the Press Act 
says: ‘Magistrate’ means ‘the District 
Magistrate or the Chief Presidency Magis- 
trate? The Criminal Procedure Code, 
section 6, says a Presidency Magistrate is 
a Court, that is the Magistrate referred to 
in section 3 of the Press Act, 


[Appur Raut, Orra. O. J.—He isa Court. 
There is no doubt as to that.) 

[The Advocate-Ceneral.—My contention is 
that the order in question is an executive 
order of the Magistrate. | 

[Appur RAHIM, Orre. O. J.—Not, that hes is 
not a Court. | 

Mr. Ramaswami Iyer.—Then he is a Court. 
If in a Statute a public body or functionary 
is allowed to pass orders, his action in such 
a proceeding is a judicial and not an execu- 
tive one. 

(Aspor Ranim, Orro. O. J.—Supposing the 
Government passes orders ? | 

Mr. Ramaswami Iyer.—lf the Government 
has. to pass orders on hearing both sides or 
on giving reasons, the order is judicial in 
character. It is clear from section 17 that 
the whole procedure ought to be judicial and 
not executive or administrative. 

[ABour Rania, Orre.C.J.—Do you mean 
the Magistrate or the Government? | 

Mr. Ramaswamt Iyer—I deal with both. 
It isa fortiory case in the case of the 
Magistrate. Even if revision is specially 
taken away, a revision lies if the function- 
ary acted without jurisdiction. 


(Sesnactri Arvar, J—That will be apart 
from the Press Act. | 


Mr. Ramaswami Iyer.—Section17 indicates 
that the orders even of the Local Govern- 
ment are judicial in character. The section 
indicates that in demanding security or in the 
demanding of fresh security, the Magistrate 
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-or the Local Government is acting judi- 
cially and not executively. 

[Aspor Raum, Orre, C. J.— Have you 
got any case in which Government has 
passed orders? | . 


Mr. Ramaswami Iyer.—The Government of 
the country is constituted as a Court in 
regard to Agency Tracts. See Maharaja of 
Jeypore v. Gunupuram Deenabandhu Patnaick 
(1). There ara many instances in which 
either the Local Government or certain 
departments of Government act as Courts 
and their proceedings are judicial proceedings 
capable of being revised. The power under 
‘section 386 of the Legal Practitioners 
Act is of a judicial character. See In re 
Siddeshwar Borul (2). 

Even if the machinery is on the face of it 
administrative or executive, still if there 
are elements of a judicial enquiry, then the 
powers of the High Court can be invoked. 
Even in the case ofan ez parte order it is 
possible that it may be a jadicial order. It 
has .been so held in the case of licenses to 
be issued by Municipalities. Notice to show 
cause must beissued on the general princi- 
ple, audi alteram partem. That principle 
applies to proceedings under the Press Act. 
In the language of the Patna Judges, there 
must be a notice to show cause. There are 
a certain class of cases under the Criminal 
‘Procedure Code where all orders passed 
under section 145 coming within Chapter 12 
-of the Code are expressly exempted from 
- the. jurisdiction of the High Court by way of 
revision under section 435: see Hurbullubh 
Narain Singh v. Luchmeswar Prosad Singh 
(3) and Kamal Kutty v. Udayavarma Raja Valia 
Raja of Chirakal (4), but nevertheless if a 
person acts in entire absence of jurisdic- 
tion, the revisional powers come in. 

There is a very instructive case of 
Natignal Telephone Company v. Post 
Master General (5). It decides that if to an 


. 42;9 0. 
L. J. 135; 32 I. A. 45; 8 Sar. P. `o, J. 763. 
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-(8) 26 ©. 188; 3 0. W. N. 49; 13 Ind. Dec. (N. s.) 725 

(4) 17 Ind. Cas. 65; 86 M. 275; 12 M. L. T. 439; 
(2912) M. W. N. 1154; 23 M. L. J. 499, 13 ©. L. J. 
53, 

(5) (1918) A. ©. 646; 82 L. J. K. B. 1197; 109.L..7. 
562; 675. J. 661; 29 T. L. R. 637. 
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existing Court certain functions are given 
by Statute, it must be taken that that Court 
gets those functions, unless there is some- 
thing inberent taking away all powers under 
the Statute itself. See tbe judgment of 
Lord Parker at page 562. The judgment 
is not based on the fact that it is a Court 
of Record. The reasoning of the Lords 
would apply equally cogently whether it 
was a Court of Record or otherwise. 

It is the duty of a person keeping a 
printing press to deposit a security between 
Rs. 500 and Rs. 2,000. But if the Magis- 
trate has to cancel or vary, he must ask the 
petitioner to show cause why the order 
demanding security should not be passed. 


He has to fix it on some enquiry, and 
oncertain materials which he hasto call 
for. 


Whenever a Magistrata is asked to exer- 
cise discretion soas to affect the right of 
property or status, he is thereby perform- 
ing a judicial function. Even in fixing the 
amount my contention is that he must act 
judicially. Whatever that be, in regard to 
the dispensing with security before cancelling 
or varying the order under the sub-section, 
he has to give notice. For dispensing witk 
security he bas to give reasons. He is then 
acting judicially. It may be the Legislature 
might say that special reasons mayor may 
not be recorded in a special class of cases 
but if the kind of act which he is required 
to do is one which involves the exercise of 
judicial discretion, it is a judicial proceed- 
ing. 

[Susuagiet Arvar, J.—Prima facie, a Magis- 
trate to whom jurisdiction is given to pass 
certain orders will be a Court. If he is not 
to take evidence and if he does not give a 
judicial determination, we have to see in 
order to come to a decision whether the 
Magistrate is acting as a Court, what his 
functions are. | 

Mr. Ramaswami Iper.—All orders under 
section 3 are judicial, The proviso is an 
exception to section 3 (1). It gives powers 
of a somewbat wider and comprehensive 
nature. In Partridge v. General Council of 
Medical Education and Registration of the 
United Kingdom (6), a Medical Council 


(6)-(1890) 25 Q. B. D. 90; 59 L, J; Q. B. 476; 62 L, 
T, 787; 38 W. R. 729; 55 J. P. 4, 
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had to act under certain powers in 
exercise of a discretion vested in them. 


When a public bady is entrusted by an 
Act of Parliament with a duty which 
consists in the exercise of discretion, it 
cannot be said that it is merely a minis- 


terial act. There is in harpe v. 
Vakefièll (7) a case very near to the 
present. Ib was cn the application for 


renewal of license for intoxicating liquors. 

‚To hold otherwise would- mean that 
under the Press Act the Magistrate is not 
entitled to give reasona for cancelling the 
order of exemption. If tkere is no appeal 
revision lies. In Hodson v. Pare (8) the 
argument was that none of the conditions 
attendant upon a judicial proceeding were 
present. Ree v. Woud House, Ryder Hx parte (9) 
is a case of licensing Magistrates. The case 
arose onan application for certiorari, 
In Brudluugh, Ex parte (10) there was a 
special Act which said that it shall not 
be removed by certiorari. In spite of that 
they removed by resftorani. In King v. 
Jus ics of Somersztstiive (11) it was not 
a pending proceeding. It was a quashing 
_of the proceeding which had taken place 
before another body, Queen v. Wool (12) was 
a case under the tublic Health Act of 1843 
where conviction was quashed by certwrari 
because’ the Court had acted without juris- 
diction. It was nota jndicial body bat it 
was a Local Board of Health acting in 
pursuance of certain Statutes. 


In Queen v. South Wales Railway Company 
(13) a Railway Company for the purpose of 
giving compeusation for lind. acquired had 
acted beyond a Statute; and a certiora 4 was 
issuad to remove the whole proceedings. 


(D) (1801) A. O. 173; 60 L. J. M. C. 78; 64 L. 1. 180; 
39 W. R. 851; 55 J. P. 197. 

(8) (1899) 1 Q B.D 455; 6S b. J. QUB. 309; 47 W, 
R YAN 80L T 13; 15 T.D R. HI, 

(9) (1906) 2 K. B. fOL at pp. 644, 585, 75 L. J. K. 
B, 745; 70 J. P. 495; 95 L. 1 399; 22 IL. R, 608. 

(10) (1878) 3 Q. B. D 509; 47 L. J. M, C. 103; 38 L, 
T, 680; 26 W. B. 755. 

Qi; 1826) 108 E.R 303; 5 B. & C. 816. 

(12) 119 B R 4C0; 5 EL & Bl 44; 3 0. L. R. 1134 5 
W. R 419; 103 R. R. 858. ; 

(14) (18-9) L16 E. R. 1540; 18 Q.B 998; 6 Railw. 
Cag. 197; 18 D, J. Q. 8.810; 18 Jur, 1095; 78 R. R. 5} 


INDIAN OAStS. 


~ >o Lega? 


Of the Indian cases, the latest case on tbe 
point is Vasudeva Aiyar v. Devasthanam Com- 
mittee of Negapatam (14), which was an order 
“made under the Religious Endowments Act in 
regard to the nomination of one of the com- 
mittee members, This judgment refers to a 
PrivyCounsil decision, Minakshi Naidu v. Sub- 
ramanya Sastri (15). Whetber a Magistrate 
is acting entirely as a Court or not, if he is 
acting under a Statute and violates the 
Statute there is power in this Court to inter- 
fere, 

In the case of In re Nataraja Iyer 
(16), a writ of this Court was applied for. 
lb was an income tax case. In that case Mr. 
Justice Sundara Aiyar and Mr. Justice Sada- 
Siva, Aiyar came to different conclusions as to 
the right of the High Court to issue writs 
beyond the original jurisdiction. As to 
the writ of certicraiz within the limits of 
this Court there was a concurrence, They 
refused the writ on the ground that there 
was ancther remedy open to the applicant in. . 
that case. In this case I have no other 
remedy. : 


There are several cases where writs of 
certiorari have been issued within the local 
limits. Pirbhat Khimjt y. Bombay, Baroda 
and Central India Railway Company (17), 
Reg: v. Nathalal Pitambar (18), Reg. v. Ram- 
das Samaldas (19). In keg. v. Ramdas 
Samaldas (19) it was decided that the passing 
of the Criminal Procedura Code ‘has not 
taken away the right to issue cêrbiorari, It 
was held that there should be a spesial enact- 
ment to remove the right of issuing certiorari, 
In Colonial Bank of Australasia v. Willan 
(20) they refer to particular instances in 
‘which a writ could be granted. 16 is only 
where the Court is satised that there was 


(14) 20 Ind. Cas, 451: 33.M. 596 14 M. L. T. 3854 
25 M. L. J. 536; (1913) M, W. N. 842, 

(15) Li M., 20 (P. C.j 5 Sar. P. C. J. 54; LET. A. 
160; 11 Ind. Jur. 398; dInd. Doe. (x. s.) 19. 

(16) 16 Int, Cas. 755; 86 M.- 723 23 M. L J. 833; 
“(1912) M. W. N. 1014; 13 Or, L. J, 728; 13 M. L T. 
367. 

(1:7) 8 B. H. C. R. 53. 

(18) 10 B, H. U. R. 102. 

(19) 12 B.H. R 217. 

(20) 1874) 5P. O. 417 abp. 442; 43 D.J. P.O. 33; 
30 L. T. 287; 22 W. B. 516, 
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want of jarisdiction that ib cau interfere by a 
writ of certiorari. 

Going to section 3 of the Prass Act and 
the provisos, ‘an order under this sub-section’ 
can only refer to the words in the sub-section 
and does not include the provisos. 

There are two provisos. The normal 
state is to give security. The provisos relate 
to the sub-section and the second proviso does 
not relate to the first proviso. A proviso has 
to be construed with referenca to a previous 
clause. There are two cr three cases on the 
point. The first case is Duncan v, Diron 
(21). That was a case under the Infants 
Relief Act, It might be said that the power 
to impose security between Rs. 500 and 
Rs. 2,000 carried with it the power to change 
it. Under the Act as it stood some security 
between the two amounts should he given. 

[Aspe Ranim, Orre, O. J.—Where ia the 
power to dispense with security? Yuu .cannot 
call it an exception. | 4 

Mr. Rumasivami: Iyer—A proviso need 
not necessarily be an exception. A proviso 
i3 something which has reference to the preced- 
ing portion and speaks asa kind of com- 
mentary: to it. 

Ia Stourbridge Navigation Co v. Duley, 
Earl of (22) the proviso was sought 
to be construed to enlarge the powers. 

Where there is an enacting part, a proviso 
and another proviso, each of these provisos 
must be read as partof the enacting clause: 


West Derby Union v. Metropolitan Life 
Assurance Society (23). There is also 
West Derby Union vy. Metropolitan Life 


Assurance Society (24), where there are 
two judgments of Lord Halsbury and Lord 
Watson. The Press Act isa penal enactment, 

LAYLING, J.—What will be the effect of 
your argument? Is it that the Magistrate 
cannot alter or cancel his previous order as 
regards security? | 


Mr. Ramaswami Iyer.—Yes. . Saction 12 


gives the right to the Local Government ito 
forfeit. 


(21) (1890) 4t Ch. D, 211; 59 L J. Ch. 437; 62 L. - 
T, 319; 88 W R. 700. 

(22, (1867) 3 EL & W, 403 at p. 427; 121 E. R. 498; 
30 u. J. Q. B.10 ;83 D. 1 bb) 7 Jur. N.s) 529; 9 W. 
R. 358; 122 R. R. 752. 

(23) (1897) 1 Ch. D 335; 63 L J. Ch. 58. 

(24) (1897) A. O. 647; 66 L. J. Uh. 736; T7 L. © 
284; 61 J. P. 829. 
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{Ayuine, J.—Even if the press remains 
in the hands of the same persen, if the 
Magistrate dispenses with security under 
section 3 (1), that dispensation cannot he 
altered and would be irrevocable ?] 

Mr. Ramaswami Iyer.—That would be my 
contention. It is impossible to specalate 
what reasons there could be for varying the 
order, 

[Aspyr Raut, Orre. O. J.— You are assum- 
ing that be is acting as a Court, There is 
no evidence to be taken and noreasons to be 


given. The Actdoes not require it. I do 
not think that any Magistrate can give 
reasons. | 

Mr. Ramaswamt Iyer.—Supposing the | 


Act itself says that for special reasons to be 
recorded he might dispense with security, 
Can he not ba takea to bə acting as a 
Court? : 

© [Aenor Raurv, Orre. C, J.—I do not know 
how he can be in regard to the other 
case. | i : 

Mr. Ramaswami Iyer.—Once the security is 
dispensed with ‘he has no-powar to cancel 
or vary the order. lam concerned with the , 
case where an order has been mate dis- 
pensing with security. ‘That is a judicial 
order, 

My contention in the petition has been 
that the Press Act is ultra vires, at all events 
section 4, I do nut think I ean contend that 
section 3 is ultra tires. 


[Asour Rants, Orra. C. J. —We are not 
with section 4. If the 
Government seizes property unlawfully what 
is your remedy ? You will have to sue for 
recovery of the property.) ` 


Mr. Ramaswamt Iyer.—Ilf a person purports 


to act under a Xtatute bat in violation of 1t, 
l can come tothe High Uonrt, 
LApouk Rusiu, Oerc. C. J.—That is 


another matter. Even under sections 17 and 22 
of the Press Act you eculd come in. You 
cannot come in either under section 435, 
Criminal Procedure Code, or sections 106 
and 107 of the Government of India Act. | 


Mr. Ramaswamt Iyer.—Whether it is ultra 
vires or not I can come in under sections 
106 and 107 of the Government of India Act, 


The whole question is whether a body ig 
acting under statutory authority. 
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Section 17 does not affect this matter at 
all. If the Act.is not ulira vires, the fact 
that section 22 takes away the jurisdiction 
does not preclude the Court from revising the 
order or issuing a writ of certiorari. 

[Asour Ranim, Orrr. C. J.—-I want to 
know whether section 22, if an order of 
forfeiture has been made, has reference to 
an order under section 3.] 


- Mr. Ramaswami Iyer.—It begins by stat- 


ing that no proceedings purporting to be taken 


under tbat section can be called in question 
except by the High Court, The whole 
section is with reference to proceedinzs 
consequent upon forfeiture and not proceed- 
-ings by way of demanding of security or 


variation of security. 


` {Appur Rawr, Orra. C. J.—Section 22 in- 
cludes anything purporting to bedone under 
this Act. | 


Mr. Ramaswami Iyer.—I would venture to 
dispute that, but it is unnecessary to go to 
that extent. It may be that, read as a 
separate sentence,- ib may protect the Magis- 
trate against an action. Bat it is un- 
necessary to consider that, because I have riot 


chosen to take any action against the 
Magistrate. „Even if it be constraed that 
the words purporting to do an act” 


include procéedings under section 3, I 
contend that even that taking away of the 
power or the restriction npon the calling in 
question, does not take away the inherent 
right of the High Court to revise the proceed- 
ings if there is an absolate want of jurisdic- 
tion. ; 

In Nundo Lal Bose v. Corporation of 
Calcuita (25) there is a decision on the 
certiorari power of the High Court 
tc quash proceedings. That is a case where 
there was no Court. It is a case of an 
appeal against the rental fixed by the 
Caloutta Corporation. See also Proudfoot 
v. Montefiore (26). Jurisdiction was exercised 
where there was not necessarily a Court. 
Vijiaraghavalu Pillai v. Emperor (27) related 


(25) 11 C. 275; 5 Ind. Deo. (x. s.) 943. 

(28) (1867) 2 Q. B. Sllat p. 513; 8 B. & S. 510; 36 
L. J. Q B. 225; 16 L. T. 685; 15 W. R. 920. 

(27) 25 Ind, Cas, 345; 38 M. 681; 16 M. L, T. 128; 
87 M. L. J. 227; 15 Or. L. 1. 593. 
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to an order of a Presidency Magistrate in 
which the High Court had no jurisdiction 
to revise the order. The Magistrate was 
in the position of a referee between the. 
President of the Corporation and the candi- 
date for Municipal election. 

The Advocate-General, for the Government. 
—The petition is under sections 106 and 107 
of the Government of India Act and sestion 
435, Criminal Procedure Code. My. 
learned friend gave notice only this morning 
about asking for a writ of certiorari. The 
notice mast be to the Magistrate. 

[Asoue Raum, Orre. O. J.—You appear 
for the Magistrate here and you might take 
notice of it. ] ; 

The Advocate-General.— Section 107 of the 
Government of India Act is really certiorari 
business and nothing but that. The powers 
of certiorari mean that. Instead of using 
that word, if it is interpreted that the 
English procedure of certiorari is kept alive 
apart from tbe Government of India Act and 
apart from section 435, Criminal Procedure 
Code, the practice is well established that 
the notice must be to the Magistrate. .It 
isa mixing up of two different things. It 
ig the records of the Court that should, be 
removed here. There is no such thing; as 
certiorari in the air. ; : 

[Anour Rasim, Orra O. J:—I want to 
know: as regards the records of the Magis- 
trate why they are sent here ina“ confi- 
dential” cover. | i 

The Advocate- General. —I do not know. 

[Apopr Raatm, Orre, C. J. 
cover and showed the records 
parties. | 


opened the 
to the 


(Mr. Ramaswami Iyer.—This is a notice 
calling for security and this is the only order 
we have received. We now learn that the 
Government Solicitor made an application, 
but we did not know of it.] 


The Advocate-General.—My submission is 
whether it isan application to your Lord- 
ships under section 435, Criminal Procedure 
Code, or under sections 106 and 107 of the 
Government of India Act, a writ of cert¢éorari 
must be issued toa Court in respect of a 
judicial act. 


[Apour Ranim, Orpa. C. J.—It need not be 
a Court. ] i : 
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The dAdrecate-General—t do not say that 
section 107 limits it. Assuming it does not, 
it must be either toa Court or in respect 
of a judicial act. 10 Halsbury’s Laws of 
England, page 171 and Reg v. Wood House, 
Ryder Exparte (9) lay down that certiorari 
lies only in respect of judicial as distinguished 
from ministerial acts. 

In every one of the cases cited there 
was a ditference between two parties. 
That difference was referred to some party 
for determination and adjudication between 
the parties. In such a case as that there 
is undoubtedly a judicial function to be 
performed. My learned friend’s contention 
is that the word Magistrate is used and, 
therefore, it is a Court. It is not that 
the Magistrate has to perform anything 
of a judicial function, but the Legislature 
has itself imposed certain rights and duties 
upon any person who wants to keap a 
press. 

The Magistrate’s 


act under the Press 


`` Act does not constitute a judicial proceed- 


ing. No Court is set in motion for the 
purposes of trying some offence, or convict- 
“ing some person, or investigating some 
matter at issue between him and another 
person. ` - 


[AsBour Rasim, Orsa. C. T.—Nobody can 
prevent a person from opening a press. ] 


The Advocate-Gene.al.—This Act was bor- 
rowed from the Irish Prevention of Crimes 
Act. In France also such an Act was in 
force before the Third Republic. Certrorari 
necessarily means that a matter pending 
before a lower Court is brought up before 
your Lordships for the purpose of re in- 
vestigating the question and substituting 
the right judgment and in fact it is really 
transfer of cases generally. In cases of 
guashing it is for the purpose of remitting, 
for proceeding further with it by a certain 
. judgment or certain convictions being 
suffered or even an indictment being remov- 
ed. It includes the right of transfer under 
the Charter Act which was repeated in the 
Letters Patent of 1865. The Press Act 
confers on the Magistrate absolute discre- 
tion. How is this Court to say that the 
diseretion was wrong? 


What are the conditions and what are 
the grounds of jurisdiction in which the 
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Magistrate is to exercise his discretion? 1s 
he to find out anything in respect of the 
nature of the press, the estimated circula- 
tion of the paper or whether it is a weekly, 
daily or monthly? There is absolutely no 
clue even in the Statute. The scheme of the 
two Acts, XXV of 1867 and I of 1910, is 
that no person shall keep a press without 
a declaration. There are various offences 
which are laid down in the old Act which 
are triable in an ordinary way. The Act 
of 1867 says that ‘there is a condition 
precedent before keeping a printing press 
lawfully. This Act imposes additional 
conditions, At the time of making a declara- 
tion the keeper bas to deposit a security. 
The amount and other things are left 
entirely in each case to the Magistrate. 

[Sessacra: Atyar, J.—Does it not deprive 
a man of his liberty? ] 

The Advocate-GeneralWe simply ask a 
man to deposit security. In civil cases we 
ask for revenue. To ask a man to pay 
down a deposit is not depriving him of 
anything. i 

There has been no inclination of opinion 
on the part' of any Court that even in 
tha case of administrative and ministerial 
orders the Court of the King’s Bench in 
England would have the power to removea 
matter before it in order to quash it. 

[Aspor Ranrm, Orre, C. J..—In the Calcutta 
case it was in respect of Municipal assess- 
ment. Sir Richard Garth was in the Bench 
and that decision was not likely to go 
wrong. | 

The Advocate- General.— It depends upon the 
particular terms of a Statute. In that case 
the valuation of certain properties had to 
be taken and it was contended that it was 
a judicial act. It depends upon how the 
assessment is fixed and upon evidence. 

[Ayxine, J.—Or upon certain fixed prin- 
ciples. | 4 

The Advocate-General.—A. writ of certiorari 


- issues from a Superior Court and is direct- 


ed to a Judge or other officer of an inferior 
Court to transmit the record to be there 
dealt with in order that the applicant may 
have more speedy justice. It means really 
a revision. 


[Appur Rasim, Oera, C. J.—If an order is 
bad for want of jurisdiction, you cannot 
proceed with it further, | 
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The Advocate-General.—There mnst be an 
existing proceeding to be quashed. There 
must be some case, it may be an inter- 
locutory order. 

i ABDUR Rasis, Orre. ©. J.--The order is 
the order requiring security. | 

The Advocate- tieneral.~—it is not in connec- 
tion with any proceeding pending before 
the Magistrate. The moment a declaration 
is made, there is no proceeding pending 
before the Magistrate, 

[SusHAG' RI AIYAR, | —Supposing it is a 
judicial proceeding and the Magistrate has 
parsed an order demanding security and the 
matter is taken up to usand we say that 
the Magistrate is wrong, is it nota case in 
which certiorari will lie? } 

The Advocate-General.--That will he a case 
of mandamus and not certiorari. If a man 
does something which under the law he is 
not entitled todo, there would bea different 
principle. 

[Apocr Ramy, Orre. O, J.—Mundamus is 
only to an inferior anthority to perform a 
thing. There is no question of queching 
an order in mandamus. | 

The Advocate-Generul.—Nor is there in this, 
because there is no cause or matter pend- 
ing before the Magistrate. 

{Auour Rania, Orre. C. J.—Suppose the 
Magistrate heard evidence and then passed 
an order, would not certiorari lie? | 

The Advocate G neral ——Yes Certainly. 

In order that there should bea judicial 
proceeding there must be a cause or matter 
or pending proceeding. 

No reasons are required at all when he 
isto make an order. Reasons are given 
when he contravenes a normal statutory 
provision, 

[Apour Raunis, Orre. O. J.-—Or if he can- 
cels or varies an order. | 

The Advncate-General—No. It depends 
upon what the sub-section and the proviso 
show. With respect to each of the species of 
certiorari there are limitations imposed, but 
there can be no cerivorar? when there is no 
canse or matter pending in a Court, 

[Astor Raum, Orro. C. J—Is a Magis- 
trate’s Court a Court ot Record?) 

The Adrocate-Genernl.—lt } as power of in- 
flicting fine for contempt. Ido not want to 
deal with the qnestion whether it is a Court 
of Record or not. Most of these inferior 
Courts are by Statutes made Courts of 
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Racord. Jertiorari dnes not lie in cases of 
this description. A deposit has baen made. 
It is suggested that the deposit was made 
under protest. That does not make any. 
difference, There is 10 evidence to show 
that there was a protest, This is not a 
case of an order requiring a person to makaa 
deposit and the person resisting and asking for 
relief, The appellant made the deposit and 
if the deposit is a bad deposit which she was 
‘not bound to makeand the Magistrate was not 
entitled to make under law, she is entitled 
to sne to recover that deposit. There is 
nothing to be quashed here. A writ can 
only be issued in respect of matters which 
are within the jurisdiction of the High 
Court, for proceedings will not be removed 
to a superior Court unless sure of being 
determined there. 

There is a decision in Rlamires v. Lancashire 
and Yurkshi e (28). 1f anew offence is created 
a peculiar jurisdiction is prescribed. Out- 
side the jurisdiction of the High Court 
certiorari will not lie. Certiorari is a com. - 
mon law right but if common law is trans- 


- ferred to new tribnnals, the fact that new 


tribunals are created will not oust jurisdic- 
tion. But what is nota right or an offence 
is for the first time created and new author- 
ity and power is given; there is no such 
thing as certiorari in respect of that. 

[Aroor Raut, Orre. C. J.--There is no 
offence created? | 


The Adocnte-General.__—Deposit of E 
is not an ordinary matter. It is a special 
matter prescribed by Statute and it is left to 
a special authority to deal with. 

[ABDUR Raat, Orra. U. J:—Certlorard will 
not lie except in matters cognizable in Com- 
mon Law? | 

The Advocate-General.—Yes. 

[Ancor Ramin, Orro. C. J.- If there had 
been deprivation of jurisdiction by special 
legislation, then certiorari will not lie PJ. 

The Advocate-General,—Yes. . 

[Asor Raum, Orra. C. J.—There are 
certain sections in the Press Act which refer 
to fines]. 

The Advrocute-General._— Yes.— The Act 
ercates an ¢ffence. but iris not mute triable 
under the Act. The ordinary Courts have to 
deal with it in the ordinary way. Svction 
23 merely creates an offence. 


(28) (878) 8 Ex. 283; 42 L, J, Ex, 182, 
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[Apour Ranim, Orra, C. J.--Is not the 
Presa Act a self-contained Act? ] 

The Advocate General._-S» far as procedure 
is concerned it is self-contained; so far as de- 
claring that failare to deposit the security is 
an offence under the old Act, it only de- 
clares a new offence. There being no com- 
mon law ia connection with the way in 
which security has to be deposited, it can- 
not be regarded as a matter pending before 
the Magistrate and any act in connection 
with that cannot be regarded asa judicial 
act. There are two cases on the point, 
Rudolf Stallman v, Emperor (29) and Gulli 
Sahu v. Emperor (39), which are in my 
favour. Section 3 (2) may stand on a differ- 
ent footing, where any opinion has got 
to be expressed or reason to he stated or 
where the Statute gives any indication as 


to what itis that should be donely the 
Magistrate. See Gulli Suhu v, Emperor 
(3c). 


The High Court has power to revise the 
orders of Magistrates on the ground that 
they are inferior Coarts. 

LAYLING, J.—Is there any renorted case 
of this Court issuing certiorar.? | 

The Advocate-General,——Not that L know of, 
I may refer to Sivagami dehi v. Subrauhmania 


Ayyar (31). 


The writ of certiorari, as far as civil cases 
are concerned, is governed by section 1:5 
of the present Code (section 622 of the old 
Code) In regard to criminal eases the 
writ of certiorari is regulated by section 
435 of the Criminal Proceinre Code and 
section 107 of the present Government of 
India Act or section 15 of the Charter Act 
of 1861. They have exhansted all the 
jurisdiction of the Argh Goart whish can 
only call for the records bat no revision 
lies. 


The writ of certiorari is governed entirely 
by statutory provisions. [tis no lonvara 
common law remedy or anything of the 
kind. 

[Anoor Rimm., Orre. O. J --Why shonld 
we regard thit the right to issae a writ 


(29) QO Ind Cas. 619;33 C. 547; 15 C. W.N. 737; 
12 Or ts. J. 322. 

(30 25 nd “ng 333; 420.773 
2G. ltsli vr 3. 

(B') 27 M. 259; 14 M, L. J. 57. 
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is taken away unless it 
pealad? | 

The Advocate- General This is not a case 
where this Court can by itself issue a writ. 
The question is whether the Supreme Court 
had the right and exercised it by any 
atatatory provisions. lu cases of revenue, 
fir instance, the Court of Exchequer in 
England always kad jurisdiction and Justices 
of the Peace had civil jurisdiction iu re- 
gpect of as-essment, rates and so forth. 
They were subsequently regulated by various 
enactments. My submission is that the 
Supreme Court had no jurisdiction in 
matters of revenue. 

(SssHaGi I Alvar, J.~-Section 44 of the 
Letters Patent says it is open to the Qov- 
eruor-General-in-wouncil to legislate, uot 
that the right is taken away from the High 
Court, 

The Advocate- General.~—I do not say that the 
right existed and that ıt was taken away, 
but what l am stating is that in construing 
the various Statutes by which the High 
Courts were coastitated, yoar Lordships 
will haye to look at the cnnstitutioa of the 
High VUourts asa wholly aod if there was 
an exhaustive provision made for that pur- 
pose, in that case you could not require 
any deprivation of inherent jurisdiction 
which a Uoaort. of Common Law in Mogland 
would require. 


is expressly re- 


In jndging whether your Lordships have 
power under section 107, your Lordships must 
see whether itis an inferior COnurt. See 
Nundo Lul Bose v. Uorporatiun of Calcutta (25). 

Suppose inferior Courts deal with cer- 
tain matters which were originally within 
the scope of the jurisdiction of the High 
Coort but which are now summarily dealt 
with by the new Courts constituted. The 
jurisdiction of this Court to superintend in- 
ferior Courts will not be taken away. There 
is no doubt that the Presidency Magistrate 
is a Court and if he acts judicially he comes 


under section 107. See the leading case 
of Hartley w. Toer (82). 
The right .of issuing certiorari was 


exercas d by the superior Court unless it 
was takon away, beeanse its power was 
sought to be set aside by barring the 


(82) (1777) 2 Cowp. 524; 98 E. R. 1221, 
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right of appeal and a new Court was 
constituted to dispose of such cases in a 
summary manner. 

{Arpur Ramm, Orre. O. J.—But what 
remedy has the man over whom jurisdiction 
is wrongly exercised ?] 

_ The Advocate- General —A suit. . 

[ABDUrR Ranim, Orre. C. J.— Unless the 
power of the High Court is taken away, 
the High Court can exercise the right. | 


The Advocate-General.— Demanding of secu- 
rity does not touch any question of the right 
of a man. This right not known before, is 
transferred by the Act from the Common 
Law Courts toa new authority created by 
the Act. ] - 4 

[Aspur Raum, Orre. C. .J.— Don’t you 
come back to the same position whether it 
is a judicial act or not PJ 

The Advocate-General_—I am not speaking 
of offences. Ifá Magistrate is clothed with 
powers which are not recognised in the 
Common Law,can it be said that the Court 
of King’s Bench or the Supreme Court had 
power to issue a writ PJ 

[Asoer Raunis, Orra. O. J.—Power to 
demand security is a penal provision. | 

The Advocate- General.— When a Magistrate 
imposes fine or sends a man to prison it will 
be technically a penal Statute. I submit it 
is not a penal-Statute so far as section 3 
is concerned. As regards section 23 it isa 
penal provision when it says that if he 
fails to deposit security, he will be liable 
to a conviction. Nobcdy is compelled to 
keep a press and if you want one you 
must pay, if required. 

[ABDCRr Rasim, Orre. O. J.—-Is it not the 
ordinary right of acitizen to keep any pro- 
_ perty he likes ?] 

The Advccate: General.—Supposing for the 
purpoze of acquiring land you have to make 
certain declarations. You will have to 
register or you may have to take out Probate 
or heirship certificate and pay stamp-duty. 
.All these are conditions precedent to the 
enjoyment of property. So the provision 
relating to security isnota penal one. It 
is no more penal than the various taxing 
enactments, which are to be n:et with before 
a man could acquire property. See 10 
Halsbury’s Laws of England, page 161, 
under this very head cf certiorari and 
6 American Cyclopedia 739, It is not 
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to be assumed that this extraordi- 
nary power could easily be invoked unless 
it is shown that such a jurisdiction has 
been previously exercised. 

[Aspor Rasim, Orra. C. J.--If that pro- 
position of yours is pressed, then I should 
say section 15 of the Charter Act gives 
us wider powers, because the Presidency 
Magistrate is an inferior Court. ] 

The Advocate-General.—The writ lies in 
cases in which Courts have jurisdiction. But 
the existing Magistrate is used for a new 
purpose unknown to the Common Law.. My 
submission is (1) that the action of the 
Magistrate is not judicial and (2) even if 
it be a judicial act, it would depend on 
special -legislation whether it,created a new 
thing unknown to Common Law. See 
Gulli Sahu v. Emperor. (80), Inthe matter 
of the Petition of Damma (83), In re Dalsukh- 
ram Hurgovindas (34) and Chinnasawmy 
Iyer v. Emperor (35). 

In Rex v. Lediurd (36) it was held that 
no writ of certiorari lay against a ministerial 
Act. If the Chief Presidency Magistrate 
issues a warrant there can be no right to 
issue a writ, 

[Aspyr Rasis, Orra. C. J.--We have 
wider powers. We can quash his warrants. 
It was frequently done in Oaleutta.] |, 

[SESHAGIRI AIYARJ,—A warrantissued under 
the Gambling Act can be quashed. | 

The Advocate- General.—-Under section 435 
of the Criminal Procedare Code, your Lord- 
ships can doit. Tt is a question whether 
itis more than ceriturari What I would 
submit is that when this new provision was 
created, it must be taken to displace the oli 
provisions, 

[Appur Ranin, Orro. ©. J—We can do 
that which we cannot do by certiorari. | 


The Advocate-General.—This demand of 
security cannot be said to be charging a man 
with an offence. He cannot be in a better 
position than a man against whom a Magis- 
trate issues a warrant. 


The fact that a person may be a Court 


(33) 29 A. 563; A. W. N. (1907) 168; 5 Or. L, J. 476, 
(84) 9 Bom. L. R 1847; 6 Cr. L. J. 425. 
(25, 4 Ind. Cas. 876; 19 M. L. J. 666; 11 Cr. J. J. 


69. - 
(36) (1790) 96 E. R, 784; Sayer 6, 
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for some purpose’ does not make him a 
Court for all purposes. It will depend 
upon the particalar kind of function he has 
to discharge. See Reg. v. Lucey, Hz parte 
Gosling (87). : 

JA review of the English cases shows that 
itis only when a right or duty has to be in- 
vestigated and the Court has to come toa 
decigion on that investigation that there 
can be.a judicial act. A 

[Anoor Ranim, Orra, O. J.—Suppose the 
Magistrate dispenses with security and gives 
no reasons for doing so, Could we set aside 
that order on that ground? | 

. The Advocate-General,—I submit, not. 

[ABUR Raum, Oera. C. J.—He has to par- 
form a certain duty and he fails to 
do it ?] 

. The Advocate- General.—It is pure discretion. 
The reasons need not be examined. 

[ApDur Raar, 
trate is given certain power under certain 
conditions. He does not 
duties. ] . 

The, Advocate- General —That he dispenses 
with security may be for the information of 
the public. 

. [Asote RAHIM, Orre. OC. J.—What is the 
remedy if the Magistrate does not perform his 
duty? | 

The Advocate-General._— Mandamus. 


[ABDUR RAHIM, Orre. ©. J.—The Magis- 
trate has passed his order already and we 
are asked to quash it. It is a serious thing 
if a Magistrate who is empowered to do a 
duty fails to do it. There must be a 
remedy. | 


‘The Advocate-General.—_There may be many 

conditions precedent to the exercise of an 
administrative or judicial act. The condi- 
tions precedent do not necessarily make an 
act a judicial act instead of an administrative 
act. : 
..[ABbur Ranim, Orre, C. J.—If he dispenses 
with security and gives no reasons, as a 
matter of fact the object of the Act is 
frustrated. | 


The Advocate-General.—lIt is not; from time 
to time he may cancel or vary the order 
dispensing with security. 


1897) 1 Q. B, D, 659; 66 L.J. Q. B, 308; 61 
f ES fe Ps 
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[Aspur Raris, Orre. C, J.—Suppose that 
does not apply to dispensation of security. 
So faras dispensation of security is con- 
cerned, he has got to give reasons. | 


The Advocate- General —Can it be shown that 
the keeper of a press, when he gives a 
declaration before the Magistrate, has any 
claim or particular grounds to ask the 
Magistrate to excuse him from security ? 
He has no such right, he does not rely 
upon particular grounds, and the Statute 
mierely leaves it to the Magistrate as a matter 
of discretion, and the security is required 
for’ the safety of the public or of Govern- 
ment, h 

[Apvur RAHIM, Orrc. C. J.—Whore is the 
necessity for recording reasons, unless it is 
subject to revision? | 

The Advocate-General.—It is for the infor- 
mation of Government. 

[Seswacirt Aiyar, J.—Can Government ask 
us to interfere whenthe Magistrate has not 
given reasons? | 

[Asper Ranim, Orra. C. J.—Is a Magis- 
trate precluded from taking evidence by 
the Act? Supposing for the purpose of 
dispensing with security he wants to take 
evidence? | 

The Advocate-General.—The Act does not 
contemplate taking evidence. 


[ABD.R Ranim, Orra. O. J.— Why?) 


The Advocate-Gencral.—lf he takes evidence 
it mnst be for his own information. The 
Act does not provide for his taking evidence. 
The declarant may say that he will pay 
security. If a person refuses to give 
evidence, can the Magistrate punish him? 

[ABDUR Ranim, Orre. C. J.—Certainly.] 

The Advocate- General. —]Ê he has an issus 
to decide and determine some right or duty 
he may have ample power to take evidence, 
Suppose documents are refused to be pro- 
duced. 


[ABpur Ranim, Orra. C. J.—Why is he 
precluded from taking evidence? He bas 
power to take evidence as a Magis- 
trate. | 


The Advocate-General.—Ilfi he exercises his 
duty as a judicial officer, undoubtedly 
he has power to take evidence. It is open to 
persons to refuse to give evidence. 

. [ABpox Rasim, Orre. C.J.—Under the 
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Criminal Procedure Code, he has full power 
to take evidence. | 

The Advocate General.—This is not under 
that Code. 

LABDUr Raura, Orro. C. J,— As regards 
calling for explanation, is there any provi- 
sion ? | 

The Advocate-General,—There is provision 
for notice under the Act. 

[Aspo Raris, Orra. C. J.--How is the 
notice to be served? | 

The Advocate-General.— In the manner pro- 
vided for the service of sammons. 

LABpur Ranist, Orra. O. J.—Under the 
Criminal Procedare Uode? | 


The Advocate General.—_Yes, section 25 of 
the Act provides forthat. I rely upon section 
to show that they are uot jadicial acts. See 
Sivagami Achi v. Subrahmania Ayyar (31), 
The very fact that necessity is felt to 
protect Magistrates being proceeded “against 
under section 22 shows that they are not 
judicial officers, because they would otherwise 
be protected by the Criminal Procedure 
Code. 

[ADBDUR Ramia, Orre. O. J.—There has 
receutly beenacuse in which a Magistrate has 
been sued for acting under the Criminal 
Procedure Code. | 


The Adv'cate- General.-—If they are judicial 
officers, they do not require protection, 


{Anpcr Raum, Orre. O. J.—It is not only 
the Magistrate bat tne Government also 
requires protection. | 


The Advocate-General.—The Government as 
such do not require to be protected, because 
the Government of India Act protects them 
and they are protested oy Scatates of Parlia- 
ment. 

[ABour Raut, Orre. C J —Cannot Govern- 
ment be sued fur damages’ | 


The Advocate- General.—Not as such. 

LAPDUr Ranim, Orra. C. J.—The Secretary 
of State P] 

The Advocate-General—_He would not be 
responsible for the torts of these persons. The 
members of Government cannot be sued. The 
Government as suco does nut need this prutec- 
tion. 

LABDUR Ratiu, Orfa, 
could be snea? ] 

The Advucate-General,—That was considered 


C. J.—The State 
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recently in this Court. That is a very 
different question. ‘here are more than 
sufficient indications to show that it is 
mesely a ministerial and administrative act 
and not judicial. 

[SesHavixt Afyar, J.—Although evidence is 
to be taken, it is an administrative act? | 

The Advocate. General. Seotion 22 is wholly 


unnecessary if the Magistrate is acting 
asa juaicial officer. The only question 
I have to deal with is whether cer- 


Finturaghavalu Pillai v. 
Emņeror (27) is uuder the Madras City 
Corporation Act. 1t was held that there was 
no jurisdiction to revise ‘the Magistrate’a 
order as regards competer.cy or other- 
wise of a canddate for election, lt is 
not necessary that a Magistrate’s order 
shculd be made inopen Court and before the. 
public. 

[AEDUR Rani, Orre, C. I—Why do ycu 
say that? ] 

The Advocate Geneval.—-A Magistrate has 
not to hear parties, and when an applicant 
comes to make a declaration, there is no 
eviderice to be taken and nobody can say 
that the applicant should furnish security 
at the time ot waking the declaration. There 
are no words in the Statute to show that it is 
otherwise than pure discretion. There is 
nothing to show that these proceedings take 
place in public Court, 

lt this deposit of security is ultra vires, 
it could not be tested by means of proceed- 
ings against the Magistrate or Government. 
It couid be tested by an action. See also 
Vasudeva Aiyar y. Devasthanum Committee of 
Nigepatam ( 4). 

‘Lhe reason for holding that no right of 
appeal lay was that they viewed it as a 
purely administrative act, Minaksht Naidu 
v, Subramanya Sastrt (15), 1 shall now reter 
to the deposit made in this case and the stage 
at which objection was made to it. 

{Asvur Ranin, Orre, C. J—It is late in 
the day. Yon should have raised it earlier 
before it was opened. | 


The Advocate-General.-—The ruleis that if a 
person dees not object to jurisdiction and 
acquiexces in it and does a thing, there is 
av end of it. 


lt has been held that if a person acquiesces 
ina jurisdiction, then there is no question of 


tiorait would lie. 
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certiorari, Rex v. Williams, Phillips Ba parte 
(£8) and 6 American Cyclopedia 762. 

[Asvor Rasim, Orra. O. J.—The only 
< question is as regards delay. | 

The Advocate- General,-—Thisapplication was 
never thought of till the forfeiture was 
made. There ‘was no objection to the 
jarisdiction, All that is said in the peti- 
tion is that the deposit was made under 
protest. You may deposit under protest for 
various reasons. ‘The petition does not state 
apy objection to thejurisdiction. [submit that 
after depositing the security and after allow- 
ing it to goon, coming to this Court now 
and saying that there is no jurisdiction is not 
a permissible procedure. 

[Asni r Raris, Orra. O: J.—You ought to 
have taken this objection earlier, There is 
no limitation. It 1g left to our discretion. | 

The Advocute-Gineral,—There is no limita- 
tion to my taking it at any stage. le is a 
case of estoppel. 


[ABDUR Raum, Orro. C. J.-What could 
the pétitioner have done? | 

The Advocate General.-—She 
refused to pay the money, . 

[Aguur Raris, Ozro. O. J.-And have 
gone to jail? ] . 

The Advocate- General —After the matter 
has reached annther stage, it is no longer 
open, to this Court tn issue a writ of cert ort wi, 

I shall now deal with the merits. I tave 
only to argue about the proviso and not on 
the question of uitra vires. R 


could have 


A proviso may be of various kinds. An 
ordinary proviso is of the nature of qualitisa- 
tion of an enacting part. ‘Section’ is 
detined in the General Clauses Act. When 
it says ‘under this ‘sub-section’, the whole 
of it is in that section. A proviso (is always 
a part of a section. 


In the words “Provided sub-sestion,”...the 
word may is twica repeated and itis divid- 
ed by the word or. It is plain that it does 
not qualify the second part. The reason of 
itis plain. The Statute requires that security 
should be deposited. For dispensing with 
security some reasons are required; for not 


dispensing with it, no reasons are required. 


(38) (1914) 1 K. B. 608; $8 L. J. K, B. 528; 110 L. 
T. 872; 78 J. P. La, 
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‘It is the only construction that is possible 


The only question is whether the word or 
should be read as ana. The Magistrate has 
to dn’ one of two things. If so they are not 
simulianeons. Tt isclear that no option is 
given to himthat it may be repeated. ‘The 
words “Cancel or vary” assume a prior stage 
—-a point ‘of time—and the words “from 
time to time’ show that the can ellation 
and variation could be repeated. It cannot 
be read as merely an alternative power 
conferred upon the Magistrate. He has not 
got to make up his mind to do this or that, 

[A por R.utm, Orre C. J.—In one case you 
say he must record reasons and that in the 
other case he need not. | 

The Advocate- General —In the first case the 
keeper of a press shall, at the time cf making 
the declaration deposit so much amount as the. 
Magistrate may in each case think fit to 
require. Fixing the amount is done under the 
first part of the section itself. He is required 
by the Statute itself to deposit security ard 
the Magistrate is required to fix the amount. 

[Anoor Rau», Orre. O. J.--Lf he canc:ls 
the order fixing the amount, is he not depart- 
ing from the Statute? There will be no 
security after he has cancelled it.] g 

The Adcocate-General. A mere cancellation 
‘or variation will not be a dispensing with 
security. 

[ABpgr Raunin, Orra. C. J.—What is the 
substantial difference ? You are put in the 
position of being without security. 


lam inclined to doubt if it is admissible 
at all toread for special reasons to be record- 
ed by him’ as applicable only to the first part. | 


Lhe Advocate-General._—T he intention of the 
Legislature can be gathered only from the 
words. The expressed intention of the 
Legislature requires reasons in one case. It 
may be said that there is no symmetry or 
uniformity, | 

[Aspue Rauts, Orei, ©. J—Why don’t 
you read that comma after ‘him’? You either 
dispeuse with security or from time to 
time cancel or vary it.) 


The Advocate-General.—The word is may. 

[ SESHAGIRI Aryar, J.—If there is no eom- 
mar] 

The Advocate-Ceneral.—_I do not want to 
deal too much withcommas. The question is 
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what is the meaning of the words ‘any 
order’, It is not ‘any other order’. The 
word ‘or’ is used loosely. I cannot be 
certain if ‘and’ would be better. The 
words ‘from time to time cancel or vary’ 
indicate that an order can be made after 
an order is made under the first part of 
the section and then the process can be 
repeated. The second order made is made 
under the proviso. ‘Any order under this 
sub-section’ includes an order under the 
seccnd part of the proviso. 

Any order means ‘every order’. One of 
the orders is dispensing with security. It 
is not one power that is given. Itis two 
powers. The first part of it must be at 
the time when the declaration is made. 
The second part of it is subsequent. 
To say that he must choose between one 
or two alternatives when the point of 
time is different will reduce the proviso to 
absurdity. 

The word or may be read as and when 
the thing is required to be so read, The 
latest case is Walker v. York Corporation 
(39), [Détcher v. Denison (40)]. Tt is a ques- 
tion of context. 

The reason why and is not put in is that 
there is the word ‘provided.’ That is very 
loosely done. If it is read as and that would 
also mean the same thing. It is a simple 
illustration of the laxity of the English 
language. Though there is no previous rela- 
tive clause the words ‘and which’ are 
used very loosely by the best English 
writers. There cannot be dispensing with 
security when there is no deposit. Security 
is to bə deposited at the time declaration 
is made. If at that time or means one of 
two things which ths Magistrate can do, 
then I submit the second thing will be 
impossible. 


What is the exact position of the 
proviso is important. It is plain that it 
cannot be an exception to what goes before. 
It is not a qualification but an addition. 
A recent case relied upon was Rhondda 
Urban Council v. Toff Vale Railway (41), 

(59) (1906) 1 K. B. 724; 76 L.J. K. B. 413; 94 L. 
T, 744; 54 W. R. 493; 4 L. G. R. 524; 70 J. P. 270; 22 
T, L. R 456. 

(40) (1857) 14 E. R. TIS; 11 Moore P. C, 324; 6 W. 
R. 342; 1 Deane & Sw. 384; 117 R. R. 82. 

(41) (1909) A. C. 253; 78 L. J.K. B. 647; 100 L. 
T, 718; 78 J. P. 267; 7 L: G. R, 616; 25 T, L. R. 483 
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It was stated there that a proviso meant, 
whether it started with the word ‘provided’ or 
not, that all parts of the enactment must be 
read together. What was laid ‘down in’ 
Reg. v. Bishop of Oxford (42) is that an or- 
dinary proviso may be a qualification. 

Lord Herschell does not mean that a 
proviso would help the construction of a 
section if the section itself ıs clear. There 
is one class of cases in which provisos 
may be explanations. In Natesan Chetty v. 
Vengu Nachiar (43) this view is taken. 
Really there is nothing to prevent a 
proviso being regarded as afresh enactment. 
If this is to be read as a _ substantive 
enactment itself, it is perfectly obvious 
that the word or would cause no difficulty 
whatever. lt gives two powers to the 
Magistrate, vizą power to dispense with 
security and power to cancel or vary. 

Assuming that Iam wrong even on the 
merits, section 22 cf the Press Act isa bar 
to this petition. That section will apply to 
any proceeding or order, It will apply to all 
cases under the Press Act. It has been 
sonstrued in Mahomed Ali v. Emperor (44) 
to preclude the Court from going into the 
legality of a forfeiture. 

[Aspor Rasim, Orre. O. J.—Section 17 
deals, with cases of forfeiture. | 

The Advocate-General.—Section- 22 is not 
confined to mere forfeiture. The words ‘no 
proceedings purporting to be taken under 
this Act’ cover a variety of proceedings. ‘No 
proceedings’ . may include also forfeiture. 
The section does not say ‘no proceeding 
subsequent to forfeiture,’ 


[Aspur Rants, Orra. C. J.—Can proceed- 
ing under section 4 be called in question 
by section 17? ] 


The  Advocate-General.—The proceeding 
must be of the same nature as this. 


[Asper Rasim, Orra. C. J.—Read it as ‘no 
proceeding requiring security or forfeiture’ 
—what will it mean? It has no meaning 
at all. There is no sense in saying that 


(42) (1879) 4 Q. B. D. 245; 48 L. J. Q. B. 609; 411, 
T, 122. 

(43) 3 Ind. Cas. 701; 33 M. 1023; 6 M. L, T, 313; 20 
M. L. J. 20. 

(44) 20 Ind. Cas 977; 41 0, 466; 14 Cr, L. J; 497; 18 
G.W. N.I. 
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under section 17 you call in question a 
proceeding under section 3. | 

The Advocate-tieneral— Any proceeding 
shall not be called in question by any Court, 


ete,’—that is a general proposition. 


Every section has to be read with the 
previous sections. Except as provided in 
sections 17 to. 19 no proceeding shall be 
called in question. Forfeiture orders’ are 
allowed to be questioned, and the High 
Court can question them. 


[Arutne, J.—You say it blocks jurisdic- 
tion under sections 106 and 107 of the 
Government of India Act? ] 


The | Adrocate- General.—Certainly. The 
whole pointis the construction of section 22. 

[Ayutnc, J.—The argument was that it 
does not block the revisional jurisdiction. | 


The Advocate General.—The argument was 
that “proceeding” did not mean ‘subsequent 
proceeding.” [Maxwell’s Interpretation of 
Statutes, page 218.] Where there is a 
new duty created by Statute, thers is no 
ouster of the jurisdiction where the Court 
had any. Section 22 is quite plain and it 
ought to be given full effect to and vannot 
be whittled away by reading it in any 
other way. In R. v. Burah (45) the legisla- 
tive power of the Governor-General was 
recognised by the High Court for the purpose 
of taking away jurisdiction or adding to 
jurisdiction, It cannot be regarded as if 
it must be treated as a subordinate legis- 
lation in a different sense, so as to say that 
the Government of India Act preserved 
this and that it cannot be affected by 
Indian legislation. Section 21 gives new 
powers to the High Court, prescribes new 
procedure and except to the extent of 
offences created, the Press Act is an 
exkaustive Code in itself and provides for 
service of notices, for bar of action, for 
immunity of officials and exhaustively deals 
with everything, and the whole scheme of 
the legislation is to onst jurisdiction except 
to the extent shown in section 17, and 
even the High Court has to constitute a 
Special Bench. 


| (48) (1878) .8 App. Cas..889. 
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Mr. 0. P. Ramaswami Iyer, in reply.— 
When lower tribunals overstepped their 
limits of jurisdiction it was held 
that the High Court could issue the writ. 
Section 22 does not apply if the Magistrate 
has acted entirely without jurisdiction or 
acted in a manner not consonint with 
natural justice. 

[Aviinc, J.—Even if he acted in good 
faith, there may bea remedy. | 

Mr. Ramaswamt Iyer.—A private party 
having a remedy does not help us. To say 
that I have a right of action to recover 


the security would not meet my case. 
The earlier part of section 22 has no 
application. 

[Arring, J.—Only if a person goes to the 


he is 
called upon to give security. | 

Mr. Ramaswami Iyer.—Supposing that 
in respect of a certain press which does not 
come under section 8, a person who is 
registered as printer is also registered as 
the keeper of the press and he is asked 
to give security in flagrant violation of 
section 8, there is no remedy. To reject 
that untenable and illogical sontention, 
your Lordships will have to take the 
scheme of the Actinto account and read 
sestion 22 in the light wbich I place -it. 
must have reference to 
forfeiture. To import any other construction 
will be to make a party remedyless in a 
large class of cases. “On such application” 
means application under section 17, which 
is only to revise an order under section 4. 
Bradlaugh, Ex parte (10) is a case where under 
the. Statute a right of applying to the High 
Court by a writ of certiorari was expressly 
taken away. In spite of that, they said that 
it applied where anormal course is taken 
by a Magistrate, Certiorart is one method 
of invoking the revisional jurisdiction. of this 
Court. I use section 106 of the Government 
of India Act as retaining, or keeping 
alive the old jurisdiction that this Court 
might have. To say that the jurisdiction 
of the High Court is taken away by impli- 
cation, one must show that it is a necessary 
implication. 

Section 106 of the Government of India 
Act enacts that the power of superintendence 
is to be given fo the High Court. If sec- 
tion 107 .is exhaustive, section 106 is 
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unnecessary. My learned friend somewhat 
Iahoured the question as to jalicial acts. 
10 Halsbury’s Law of England 161 says that 
certiorart also lies to remove the detarmination 
of persons or bodies entrasted with jadicial 
furctions out of the ordinary course of legal 
procedure but within the scope of the 
Cormon Law. 

In Rea v. Wood House, Ryder, Ex parte (9) 
“jadicial act” is defined: “Writof ce-r'dorari is 
an ancient remedy...In a large number of 
cases it rests on Common Law. The phrase 
‘judicial act’ must be taken in a wide sense 
including many acts not jadicial” The 
term “judicial act” is used only in contrast 
with purely administrative acts, Tha nee 
of the word Court and the words qudieial 
act must be taken in the widest 
If they exceed those statutory powers then 
certiorait has application, My learned friend 
in one portion of his speech referred to 
new Acts constitnting new offences and 
new remedies. The new Licensing Act 
came into force in 1Y04 and yet c-rtiorart 
lay. In Queen v. Wood (2) it was 
simply held that a person who put for. 
ward an account would Le amenable to 
the Court’s jurisdiction, Rez v. Deuton (49). 
In Rew v. Sunderland Justices (47) it was held 
that whether it was a Court or not, if it 
is a statutory body its act is a judicial act. 
That decision was followed in Rer y, Johason 
(48). The origin of certiorari is defined by 
Lord Halsbury, and the limit of its operation 
is defined in that case. 


[ABDUR Rasim, Orre. O. J.—Do you contend 
that it gives us larger powers than we have 
under the Charter? | 


Mr. Beunasw im: lyer —I wonld say that 
section 107 may give powers equally large 
with certiorari. 


Section 107 says that the High Court has 
powers of superintendence, Magistrates are 
normal'y under your Lordshins’ sunervisina 
under section 10%. If it is held that unlera 
special Statute a Magistrate is not subjeut 
‘to the jurisdiction of the High Court, thers 


(46° (1852) 118 E. R. 297: 18 Q. B. 761; Dears. C. 
C. 8: 21 L. J. M. C. "07-17 Jur, 453 

(473 (°901) 2 K. B 357; 70 L.J. K. B. 916; 65 J. 
P. 595; 85 L. T. 188; 7T L.R 531 

(48) (1905) ° K. B 59:74 .J K. B. 5393:69 T. P, 
236, 58 W. R, 665 92 L. T, 638 21 T. L, R, 424. 
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might bea residuary jurisdiction under section 
107. if for the purpose of the Prass Act, 
the Magistrate is not subject to the appellate 
jarisdiction of the High Court, it is open to 
me to contend that an officer or Court is 
subject t> the appellate jurisdiction as he isa 
person whom the High Court may cuil apon to 
explain certain acts, I guard myself against 
a narrow constrnetion of section 107. 

[AB ov Rum, Ores. O. J.-A writ has to 
be iss: ed to shaw cause | 


Mr. Ramaiswami  Iyer—-The order is 
quashed first and he is called upon to show 
cause why that order of quashing should not 
bs made absolate. In Hiztish eases, both 
the procelares are adoptel T cama buk 
to the raal question in the csa, vez, whether 
it ought to bə ernstrual to bs a jaticial 
act. Oa that point, I desire to siy that if 
that portion of the sestion or provision 
points to a jaticial act, it eannot ba raid 
that the varying or cancelliag orléris not 
a jadicial act. An act may be ministerial 
if it only male anaporintmant. Cancella. 
tion or variation of an order involves the 
bringing iato play of judicial qnalitias. 


A curious fact came to light when the 
confilential’ papara were seen in’ Court 
here. Mr. Brightwell moved for an order, 
1 did not kanow of it whan the petition 
was put in. The papers are not found 
now, because they ara not material papers 
according tn the learned Chief Presidency 
Magistrate. What happened shows that it 
was a judicial act done by the Presidency 
Magistrate. Mr, Brightwell moved jadi- 
cially and the learned Magistrate seems to 
have regarded it as a private interview. 


Were it is an act of Court, it is a 
jidicial act woen materials are brought 
before him and he makes an order. 


That appears to be the irresistible con- 
clasion to ba drawn from the section itself, 
where it is luil down that for special 
reasons to ba resorded the Magistrate may 
dispense with tha deposit of security Sarely, 
Any construction that makes tne section a 
creature of ‘caprice will not commend itself: 
it must be basəd on some kind of reason 
or common sense. This Act does not give 
desp»tic powers to the Magistrate. 


There is no provision made for payment 
of intergst on the security deposited, JÉ 
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.& man’s property is dealt with, is it open 
to my learned friend to say that we have 
to give all our property and that there is 
no determination between two parties? 
Suppose the Magistrate acts on hearsay, 
shis order can be set aside by certiorari. 
See Emperor v, Gulli Sahu <49). In 
-Spite of special enactments ousting jurisdic- 
-tion of the High Court, the High Court 
exercised jurisdiction when Courts acted 
without jurisdiction. My submission is that 
Emperor v. Gullit Sahu (49) and Gulli Sahu 
"v. Emperor (80) taken together lay down 
the true principles on which I ask your 
Lordships to decide this case. Vasudeva diyar 
‘vy. Devestha-am Committee of Negaputam (14), 
~a Municipal case, decided two well-defined 
‘grounds, Under the Act the Magistrate 


was constituted merely as referee between. 


the President and the candidate for election. 
The second ground is that, under the Act, 
no penalty is given if there should 
be disobedience of that order. My submis- 
.sion is that there is a penalty in this order 
allowing of an inference that it isa judicial 


act. The next argument adduced on the 
other side was that all these things 
were regulated by section 435 of the 


Criminal Procedure Code and that it was 
no longer a common law remedy. I say 
that orders of appointment or dismissal 
are a class of discretionary matters in which 
-the judicial element may or may not enter. 
There is no use saying that if an unfet- 
-tered discretion is given you must consider 
the nature of the act itself. If a Statute 
went to the extent of saying that a certain 
officer shall appoint men of such and such 
qualifications and he does not appoint such 
. men, it would make a difference. Dalsukhram 
Hurgovindas, In re (84) was decided on the 
ground that it was a civil liability. Minakshi 
Naidu v. Subramanya Sastri (15) was a case in 
which the appellate jurisdiction was invoked. 
Searching the judgment through and through 
no other jurisdiction could be invoked. I£ 
there was a right of .certiorart, it was not 
likely they would have omitted to say so. 
The decision is no authority for the two 
propositions put’ forward, firstly, that there 
was no right of revision and secondly, that 
it was not a judicial act. 


(49) 21 Ind. Cas. 993; 41 O. 490; 14 Cr. L, J. 678; 18 
C. W. N. 869. 
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If they had said that it was merely an 
administrative matter it is hardly likely that 
the Judges in Vasudeva Aiyar v. Devosthanam 
Committe: of Negapatam (14) would have 
revised the order. In Shankar Sarup v. Mejo 
Mal (50) with reference to rateable distri- 
bution being administrative, a suit alone lay 
for redress. Taking section 3 and section 
23 together, taking the use of the word 
order, taking the use of the words special reasons 
to be recorded, what is contemplated is the 
exercise of discretion and not exercise of 
mere whim and caprice, and if it is so 
whether it is strictly a Court or not, the 
Judge has to exercise a judicial act. 

I am content with an adjudication that 
the imposing of security is wrong. It may 
be that I might sue for return of 
Rs. 2,000, or might not. But it is open to your 
Lordships—I do not say that there is an 
obligation on your Lordships—if in a matter 
of this kind your Lordships are satisfied ` 
that there has been a substantial error in 
the exercise of jurisdiction, or there has 
been an excess of jurisdiction, your Lord- 
ships will interfere. 

Icome finally tothe proviso. A proviso 
is not an enactment of substantial law. 
here are two exceptions, the two ways in 
which the operation of the section is sought 
to be modified. The normal feature is security. 
But security may be dispensed with or 
security may be varied or cancelled. .My 
argument may be put thus; supposing the 
Statute stood without the first proviso or 
the 2nd proviso stood first, The words 
‘or may’ are important. The -use of those 
words indicates that one or the other may 
ba read with the preceding clause; if the 
word ‘or’ can be meant as ‘and’, why 
should we whittle down the terms of the 
section? 

The last argument is with reference to the 
reasons to be recorded. I ask your Lordships 
to suppose that the words ‘if he thinks ft 
‘for special reasons to be recorded by him’ 
are in brackets; then, would your Lordships 
find it difficult to read it? It does not 
make .bad grammar. “Provided the 
Magistrate may dispense with the deposit 
of any security, or may, from time to time, 


(50) 23 A. 313 (P. O.); 28 I. A. 208; 5 0. W. N. 649; 
3 Bom. L. R. 718; 8 Sar. P. C. J. 72, 
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cancel or vary any order under this sub- 
section” —this is not such bad grammar as 
the Advccate-General would make it. 
In section 8 there are two provisos, and 
there also the exact language is used. The 
draftsman hasa partiality for the words 
“or may.’ 


ORDER. 


ABLUR Rau, Orre. C. J.—This petition is. 


under sections 106 and 107 of the Govern- 
ment of India Act, 5 and 6 George V, 
Chapter 61, and section 485 of the Code of 
Criminal Procedure, asking us to revise the 
order of the Chief Presidency Magistrate 
requiring deposit of security from the psti- 
tioner. I have already dealt with the 
contention of Mrs. Annie Besant in the 
petition under section 17 of the Press Act 
and held that the order was made in 
excess of the power conferred on the 


Magistrate but that there was no provision > 


in the Press Act itself which would enable 
us to revise the order, f 

Under section 106 of the Government of 
India Act which continues in this High 
Court all the powers and authority already 
vested init, we are asked to quash the 
proceedings of the Magistrate by means 
of a writ of certiorari. The old Supreme 
Court of Madras which is now absorbed 
in the High Court had all the jurisdiction 
and authority of the Court of King’s 
Bench in England, which included the 
power to issue writs of certiorari. (See 
34 and 40 George ILI, Chapter 79, and the 
Letters Patent of 1800.) That power has 
been preserved to the Madras High Court 
by the High Courts (Charter) Act, 1861, 
the Charter Act of 1865, Letters Patent, 
Madras, 1565, and lastly the Government 
of India Act, 1915. It is not showa 
that this jurisdiction has been taken away 
by any Act of the Legislature, which could 
only be done by express words or by 
necessary implication, 


I find nothing in section 22 of the Press 
Act which can be said to have deprived 
the High Court of this power. Section 
22 says: “Every declaration of forfeiture 
purporting to be made under this Act 
shall, as against all persons, be conclusive 
evidence that the forfeiture therein referred 
to bas taken place, and no proceeding 
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purporting to be taken under this Act 
shall be called in question by any Court 
except the High Court on such application 
as aforesaid...” The first part, I ‘have no 
doubt, does not refer to the validity of an ` 
order of forfeiture but to the fact that it 
has been made. And I do not see how 
it is possible to read the words “and no 
proceeding purporting to be taken under 
this Act” as including any order of the 
Magistrate under section 3 (1), otherwise 
the passage would ran thus: “and no pro- 
ceeding purporting to be taken under this 
Act including an order of the Magistrate 
under section 3 (l) shall be called in 
question by any Court except the High 
Court on such apolication as aforesaid.” 
This would make no meaning. The appli- 
cation referred to therein is an application 
under section |7, that is, to set aside an 
order of forfeiture, and that clearly shows 
that the proseeding in contemplation of 
the Legislature is a proceeding under section 
4 and under similar sections of the Act 
and not a proceeding under sestion 3, which 
has nothing to do with forfeitures at all. 
This may be an omission on the part of 
the Legislature but we have to give effect 
to the Act as we find iti 

There can be no doubt whatever that 
this High Court has jurisdiction to issue 
writs of certiorari in order to remove the 


- proceedings of Courts or of persons entrust- 


ed with judicial functions out of the ordinary 
course of legal procedure for the purpose 
of quashing them. It was stated at the 
Bar that no instance of the issue of such 
writs by this Court is to be found on 
record. But that would not extinguish the 
jurisdiction. lt is true, as pointed out by 
the Advocate-General, that many of the 
powers which the King’s Bench exercises 
in England by means of writs of certzorart 
have been expressly conferred upon the 
High Courts in indis by different legislative 
enactments, such as section 15 of tha 
Letters Patent, section 115 of the Civil 
Procedure Code, section 25 of the Provincial 
Small Cause Courts Act. and section 435 
of the Criminal Procedure Code, ete. 


.But these powers of revision and control 
are available only over the proceedings of 
ordinary Courts: while a writ of certiorari 
is issued not only to Courts but to Tribunal 
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specially constituted and entrusted with 
duties of a judicial character. For instance 
in England the proceedings of Censors of 
the Royal College of Physicians, of the 
Commissioners of Sewers, of Canal Com- 
missiovers, of Sheriffs and of Licensing 
Justices have been held’ to be subject to 
the writ. Writs of certiorart have also 
been issued by the Calcutta and Bombay 
High Courts. In Nundo Lal Bose v. Corpora- 
tion of Calcutta (25) an assessment made by 
the Commissioners of the Town of Calcutta 
was removed to the High Court by a writ 
of certiorari and quashed by Chief 
Justice Garth and Justice Wilson. The 
learned Judges in that case do not appear 
to have entertained any doubt whatever 
that they had jurisdiction to issue the 
‘writ. The first and essential question on 
this application is whether the taking of 
security by the Magistrate under section 3 
(1) of the Press Act was a ministerial 
or judicial Act. If the former, it is 
conceded that we cannot interfere even by 
a writ of certiorari much less under section 
435, Criminal Procedure Code, or under 
the power of superintendence which we 
possess over the inferior Courts under section 
107 of the Government of India Act. 


That the writ lies only with respect to 
judicial acts is well established (see. Hals- 
bury’s Lawsof England, Volume14, paragraph 
388). Whether an act is judicial or not 
depends on the nature of the powers confer- 
red by the Legislature, the character of 
the act sought to be quashed and the 
nature and extent of the discretion vest- 
ed with the authority and other similar 
‘considerations. Our attention has been 
drawn to many English cases in which 
writs of certiorart have been issued by the 
King’s Bench in England. In some of 
them it looks as if the line of differentia- 
tion between a judicial and administrative 
act was very faint. But whether any 
particular function was of a judicial 
character or not in those cases depended 
on the provisions of the particular Statutes 
concerned and no good purpose would be 
served by reviewing them. 


Now what are the functions of the 
Magistrate under section 3 (1) of the 
Press Act? Every keeper of a printing 
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press is required to deposit security and 
all that the Magistrate has to do is to 
say what should be the amount of security, 
provided it is not less than Rs. 500 
or more than Rs. 2,000 The matter 
is left entirely to his discretion and so 
is the question whether he should or 
should not cancel or vary any order that 
he may make in this connection. He is 
not required to hear the owner of the 
printing press or to take any evidence. He 
is not to conform to any conditions or 
formality before passing any such order. 


In fact it cannot be said that there 
is any “case”? or “eause” before him 
which he has to adjudicate upon. The 
discretion which is vested in him, such 


as it is, is absolute; it has all the at- 
tributes of an executive and nota judicial 
discretion. I do not see how it would 
be possible for any one, asked to revise 
such an order as the Magistrate is em- 
powered to pass, to say whether it is 
proper or not. No doubt when a Magis- 
trate dispenses with the deposit of security, 
he can do so only for special reasons to 
be recorded by him. Having regard, how- 
ever, to the whole scheme of the Act, I 
do not think that those reasons are re- 
quired in order to enable the High Court 
to make-any pronouncement upon them. 
They are apparently required for the 
information of Government. What is also 
of importance in judging of the intention 
of the Legislature as to whether the pro- 
ceedings of the Magistrate under section 
3 (1) are to be regarded as judicial in 
character or not is the provision of sec- 
tion 22, by which Magistrates purporting 
to act under the Act are especially ex- 
empted from all civil or criminal liability. 
That would not have been necessary if 
the Magistrate “in exercising his powers 
under section 3 (1) were acting as a 
judicial Tribunal. 

The Indian decisions which approach at 
all near this case are Sivagami dAchi v, 
Subrahmania Ayyar ‘(31), where it was held 
by a Fall Bench of this Court that the 
proceeding of a Court under section 287 
of the Code of Civil Procedure settling 
a proclamation of a sale of property in 
execution is of an administrative and not 


-of a judicial character, Shankar Sarup v, 


ta 
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'Mejo Mal (501, where an order of distribu- 
tion under section 295 of the Code of 
Civil Procedure was held by the Privy 
Council to be in the nature of an administra- 
tiveact, Minakshi Naidu v. Subramanya Sastri 
(15), which decides that no appeal lies 
from an order of a District Judge ap- 
pointing a member cf a committee of a temple, 
and Vojiaraghavalu Pillai v, Emperor (27), in 
which it was held that the High Court has no 
jurisdiction to revise an order passed by 
a - Presidency Magistrate in an enquiry 
held by virtue of the rales framed by 
Government under tke Madras City 
Municipal Act, JIT of 1924, as to the 
competency or otherwise of a candidate 
` fora Municipal election. 

Mr, ©. P. Ramaswami Aiyar, who 
argued the case of the petitioner with great 
ability, referred us to a number of decisions 
of tke Calcutta High Court in which 
they set aside orders of District Judges 
declaring certain persons to be touts within 
the meaning cf tke Legal Practitioners 
Act. It is perfectly clear from section 36 
of that Act that the function to be exercis- 
ed by ithe Courts mentioned therein is 
judicial in nature. They have to hear the 
persons sought to be proceeded against and 
to take evidence and their order must con- 
form to certain conditions. 


The other contention of the Advocate- 
General that preceedings will not be re- 
moved into the superior Court by a writ 
unless they are capable of being determin- 
ed there, is also well established (see 
Halsbury’s Laws of England, Volume 
10, paragraph 335, page 170, and the 
cases cited there). None of the 
which are left to the determination of the 
Chief Presidency Magistrate by section 3 
(1) of the Press Act are such that this 
Court would -be in a.position to deal with 
at all satisfactorily. A writ is granted only 
in respect of matters which but for some 
especial legislation creating especial Tribu- 
nals would have been within the ordinary 
jurisdiction of the superior Court. The 
Press Act has conferred upon the Pre- 
sidenzy Magistrate novel powers whizh 
were never known to be exercised by 
this Court or by any ‘Subordinate Court 
in the land. He is to’ take security from 
every person keeping a printing press and it 
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is left entirely-to bis discretion whether -to 
< dispense -with the security or not. There need 
be no question of the likelihood of-the -owner 
of the press committing -any offence or doing 
. any’ acts to the injury of the public or of-any 
individual, as in the:cases covered by Chap- 
ter VIII of the Criminal Procedure Code. 
I may also notice here*the contention 
of the Advocate-General that the Indian 
Press Act of 1910 is a self-contained 
-enactment. He pcints out that it-provides 
for its own rules of procedures and -evidence 
(see sections 21, 25) and section-20, creates 
-a special Court of Appeal for - revising 
certain orders passed ‘under the Act (sec- 
tion 18) and expressly limits jurisdiction 
of the ordinary Courts in respect of the 
principal matters dealt with by the Act 
(section 22). None of these previsions, 
however, singly or collectively have neces- 
sarily the effect of' taking -away our re- 
visional jurisdiction -over the proceedings 
of the Magistrate if he was acting judicially. 


The Legislature, however, in delegating 
to the Magistrate the functions -under 
section 3 (1) does not regard him -as-a 
Court, butas an Executive Officer entrust- 
ed with the performance of certain 'ad- 
ministrative duties. If-an Executive or 
an Administrative Officer acts in excess of 
his powers, such acts “are not liable to be 
‘reviewed by the ‘High Court, whether by 
means of a writ of certiorari or under its 
ordinary revisional powers. The only re- 
medy open to an aggrieved person in such 
cases would ‘he by an action. à 

-The petition is dismissed. 

Aring, J.—This.is a petiticn present- 
ed on ‘bshalf of Mrs. Annie Besant, 
_ Editor of “New India” and keeper of the 
“New India Printing Works.” -It is con- 
‘nected with Ordinary Petition No. 122-of 
-1916.* In that petition. presented: under sec- 
tion 17 of the Press Act (L of-1910), we 
were asked to seb aside the order of 
forfeiture of security passed by the-Madras 
Government on 25th August 1916 
under section 4 of the same. The present 
petition, which was presented during the 
hearing of the other, asks for the ‘cancel- 
lation of an earlier order of the Chief 
Presidency Magistrate, dated ‘22nd May 
1916, in which he required petitioner ‘to 
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deposit; security: to the.. amount of 
Rs. 2,006 under,section 8 (1) of-the, Act. 
This. security. was duly. deposited:, and_ is. 
the, secnrity: which- was declared forfeited 
by. the; order: of, Government. dated 25th. 
Angust.1916. 

The: main, ground,;, allega] in the:present 
petition, for; setting aside, the, Chiof-Presi- 
dency:-Magistrate's, order ig that. it. wag- 
passed; without. jurisdiction; but section 7. 
of:the petition runs:—, 

“7: That; the. order: of the Magistrate. 
is,further invalid. because the- Press. Act, 
or-insany evens section. 4,thereof is ultra. vires | 
of: thes powers of-thea.Govarnor-General in 
Legislative Council.” 

This was not seriously pressed. We -have. 
nothing, to do. here.with section d, If; as. is- 
suggested, the..whole, Press, Act- is ultra wires - 
and of no effect, it is open tọ- petitioner. 
toseek her remedy, in the ordinary Courts. 
Tt,ig-no possible;ground* for the exercise of 
our revisional jurisdiction. 

The. contentions of Mr. C. P. Ramaswami 
Aiyar, who, argued the case very ably and 
fully for, the petitioner, may be summarised. 
as, follows : — 

A. That the order of the. Chief Presidency 
Magistrate, dated 22nd May 1916, was ultra 
vires, because, by a previous order dated 
2nd December 1914, he had passed an order 
dispensing with, security in reapect of this. 
press, and had thereby exhausted his powers. 
under section 2. He could not afterwards 
“cancel ‘or-vary”” its 

B: That-it ig-open: to: us. to. set asides the. 
said order, dated-22nd May 1916, in. exercise 
of our-powers under:sections.106 and 107 of» 
the Government:of India Act.of: 1915, 

(Section 435. ofthe. Criminal, Procedures 
Code-was also; referred, to:.in. the: patition;’ 
but was not relied on in argument; as adding: 
anything to the above). 

O. That -we-should-exersise our power- and 
set the order aside. 


Tk. is, not, suggested. that, we can order, 
return of the.secarity; but.that our: order will 
set. petitioner frees tọ pursus, her. remedy, 
further.at:Common,,Law._- Z 

‘Each of these positions requires, careful 
examination. h 

h The first, 4, depends. on the proper con- 
straction,of section. 3., (1) of, the \Press. Act, 
which runs as follows;— 
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““Ryery person keeping a, printing. press 
who is. required. to make a declaration 
under section 4 of the Press and Registra- 
tion of Books.Act, 1867, shall, at the time 
.of-making-the same, deposit with the. Magis- 
trate.before whom the declaration is. made 
security to such an amount, not baing less 
than Rs. 500 or. more than Rs, 2,000, as 
the Magistrate miy in each case think fit 
to require, in money or the equivalent 
thereof- in securities of the Government of 
India: 

Provided that the. Magistrate may, if he 
thinks fit, for.special reasons to be record- 
ed, by him, dispanse with the deposit of 
any security or may from time to time 
eaucel. or. vary any order under this sub- 
section.” 


It is bayond dispute that on 2nd Desember 
1914, the Chief Presidency Magistrate passed 
an ordér under the first part of the pro- 
viso dispensing with the deposit of any 
security for the petitioners press. The 
contention is that this order is irrevozable: 
and that, oncə ib is passed, the preas is 
exempt from all possible liability for security 
under the Act as long as it remains in the 
same hands. . 

It is argued (1) that tha words “any 
order under this section” do nob cover an 
order dispensing with-security; and (2) that 
‘the proviso merely gives the Magistrate an 
option of two alternatives (a) to dispense, (t) 
to cancel or vary, of both of which ha eannat 
avail himself. 


> 


Soma argument was also devoted to the 
question of whether the claus3 requiring 
the record of special reasons applied to an 
order cancelling or varying. I feel no doubt 
whatever thatthey do not. Their position, 
enclosed bstween the words “may”? and 
“dispense,” to my mind clearly indicates that 
their operation is limited to-an order dispens- 
ing with security. If the first “may” followed 
instead of preceded the words “if he thinks 
fit, fox special ;reasons to be recordad by him”, 
if would be different. j 

Now, returning to the first argument above 
recited, itis, I think, clear that the term 
“proviso” ‘as applied ‘to the second paragraph 
of’ sub-section 3°(L) is a misnomer. As 
pointed ont by the learned Offiziating Chief 
Justice in the course of- argument, the effeet 
of the paragraph “is simply to giva the 
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Magistrate additional powers over and above 
those conferred by the first paragraph. To 
quote from Lord Halsbury: “The substance, 
and not the form, must, however, be looked 
at, and that which is in forma proviso may 
in substancé be a fresh enactment, adding to 
and not merely qualifying that which goes 
before.” Halsbury’s Laws of England, 
Volume 27, page 137. 

This being so, the sub-section must be 
treated as a whole; and there is no reason 
why the words “any order” should not cover 
an order dispensing with security. As the 
Advocate-General very pertinently argued, 
had the intention of the framers of the Act 
been that ascribed to them by Mr. Rama- 
swami Aiyar, in place of “any order under 
this sub-section”, we should have “any other 
order under this sub-section”, There is no 
reason why we should read into the “proviso” 
the word “other” as petitioner’s case requires 
us to. 

Just as the first argument requires the 
insertion of the word “other,” so, it seems 
to me, the second argument requires the 
insertion of the word “either” after the first 
i‘may.” It is hardly necessary to say that 
where a person is by Statute empowered to 
take a course A or take a course B, the one 
is not necessarily exclusive of the other 
andin fact will not be, unless there is some- 
thing to suggest a choice between two alter- 
natives. There is nothing of the kind here: 
and the words “from time to time” are 
strongly against such an interpretation. 


The sub-section may not be a triumph of 
draftsmanship: but its meaning seems to me 
to be reasonably clear. 
the Magistrate the fullest discretion both as 
regards requiring security and determining 
the amount: and this discretion is to be 
exercised not once for all, but may be revised 
from time to time. 


If this be, as I think, the true construc- 
tion, then the order of the Chief Presidency 
Magistrate passed on 22nd May 1916 was 
perfectly legal. 

Passing then tothe second point B, suppos- 
ing that the order of the Chief Presidency 
Magistrate of 22nd May 1916 was bad for 
want of jurisdiction by reason of his previous 
order dated 2nd December 1914, what powers 
of interference do we possess? 
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The petition as originally presented re- 
ferred us to section 107, Government of 
India Act, lvl, which is substantially 
identical with section 15 of the Charter Act, 
but at the outset of the hearing petitioner 
was allowed leave to add section 106 of the 
same. The object was to include the 
power of interference by way of certiorari‘ 
which wassaid to be covered by the latter 
section. Neither side wereable to refer us 
to a single instance in which this power has - 
been exercised by this Court, and whether 
section 106 really adds anything to the 
powers of superintendence under section - 
107 was the subject of much argument: as 
also whether this was a cass of the’ class 
to which writs of certiorari apply. The 
main difficulty in petilioner’s way is, 
however, section 22 of the Press Act. This 
runs aa follows:— 


“Every declaration of forfeiture purporting 
to be made under this Act shall, as against 
all persons, be conelusive evidence that 
the forfeiture therein referred to has taken 
place, and no proceeding purporting to be 
taken under this Act shall be called in 
question by any Court, excep! the High 
Court, on such application as aforesatd, and 
no civil or criminal proceeding, except as 
provided by this Act, shall be instituted 
against any person for anything done or 
in good faith intended to be done under 
this Act.” 


The second clause which E have italicis- 
ed is the important one, and everything 
turns on the effect to be given to it. It seems 
to me to be absolutely comprehensive. To 
quote the language of Jenkins, ©. J, in 
connection with another section of the Act, 

“its language is as wide as human iugenui-. 
ty could make it.” 


I cannot for a moment entertain the 
suggestion that if only applies to proceed- 
ings by way of forfeiture. There is nothing 
to support, such a reading. The language 
is clear “no proceeding purporting to be’ 
taken under this Act”, and it must be held 
to include the proceedings of a Magistrate 
under section 3 (1). 


_ I must also reject without hesitation the 

argument that the Chief Presidency Magis- 

rates order dated 22nd May 1916 did 
` 
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not purport to be one under section 3 (1). 
A perusal of this order itself is sufficient. 

Mr. Ramaswami Aiyar has, however, 
argued that in spite of this section, the 
power ofthe Court to interfere by way of 
certiorari is left unaffected, provided the 
proceedings were taken without jurisdiction. 
The case mainly relied on by him is that 
of Bradlaugh, Ex parte (10), in which the 
learned Judges held that a section in an 
Act of Parliament taking away certiorari 
did not apply where there was an ab- 
sence of jurisdiction, or, as Cockburn, 
C. J., put it, “where the application for the 
certiorari is on the ground that the inferior 
Tribunal has exceeded the limits of its 
jurisdiction.” 

I have very carefully considered this 
decision, but it seems -to me that the 
principle therein enunciated is not appli- 
cable to the present case. Whether the 
power of interference by ceriiorari is taken 
away absolutely or only in respect of 
proceedings with jurisdiction, must depend 
in each case on the wording of the Statute 
which takes the power away. Noone con- 
tends that it is not within the competence 
of the Legislature to take it away alto- 
gether; andin cases of’ a newly constituted 
offence or liability, it might, without any 
undue jealousy of the power of the Court, 
elect todo so. It isin this connection that 
the greatest impcrtance attaches to the 
words in section 22 “preceeding purporting 
to be taken under this Act.” There is 
nothing correspording to this in 2 and 3 Vict, 
C. 71, the Act which was relied on as taking 
away the certiorari in Bradlaugh, Ex parte 
(10). This, as it seems to me, makes all the 
difference. The reason underlying the 
decision above quoted and others to the 
same effect is thus concisely stated by 
Lord Halsbury: “Although certiorari is 
taken away, it may be granted even on the 
application of the defendant, where the 
inferior Court has acted without or in 
excess of jurisdiction, for in such a case the 
Court has not brought itself within the 
terms of the Statute taking away certiorari.” 

Here the jurisdiction of this Court is 
equally barred in respect of proceedings 
purporting to be taken under the Press Act, 
as in respect of proceedings taken under 
the said Act with jurisdiction, 
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There is really nothing very startling in 
this view of the matter. The Press Act is 
an entirely new enactment brought into 
force in the interests of publie tranquillity 
and imposing novel liabilities on the keep- 
ers of presses and publishers of newspapers, 
chiefy in the matter of security. As far 
as can he seen it is self-contained and 
complete: and reference to the Courts of 
Law is only left open by section 23 (which 
relates to prosecution before a Magistrate 
for failure to deposit security) and applica- 
tions to this Court under section 17. As. 
regards the latter, sections 17—21 limit 
most carefully the scope of the enquiry 
and the nature of the order to be passed; 
they also provide for the constitution of a 
special Tribunal, and for the enactment of 
special rules for its procedure, together 
with a special provision as regards evidence 
(section 20). Apart from this, section 


‘22 bars the jurisdiction of all Courts as 


regards proceedings purporting to be taken 
under the Act. Itis open to any one to argue 
that the enactment is unnecessary or impoli- 
tic: but there is nothing which would 
justify us in refusing to give effect to 
what seems to be its plain meaning. I 
am of opinion that by reason of section 
22 it is not open to us to set aside the 
Chief Presidency Magistrate’s order. 

Either of the above points is sufficient 
to dispose of the petition: and I only add 
a few words because they are both points 
on which I have the misfortune to differ 
from the learned Officiating Chief Justice 
and from my learned brother, Seshagiri 
Aiyar, J. There remains the question of 
whether the order of the Chief Presidency 
Magistrate is of such a nature that we 
could interfere with it under section 106 
or 107 of the Government of India Act, 
even if we were not prevented by section 
92 of the Press Act. This is a matter 
in which I feel considerable doubt, due 
chiefly to the very wide interpretation given 
by the English Courts in numerous cases . 
to the expression “judicial act.” I recognise, 
however, the force of the arguments on the 
other side: and will merely say that if it 
were in my view necessary to determine 
this question 1 should not be prepared to 
dissent from the coaclusion arrived at by 
the learned Officiating Chief Justice and 
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I would, however, prefer 
set 


Seshagiri Aiyar, J, 
to kase my decision on the giounds 
forth above. 

I msy add that, even assuming that we 
possess the power of inte:iference under 
either secticn, it would still be, to me, a 
matier of grave consideration, whether that 
power should be exercised in this case 
(Point C). I am rot prepared to accept 
the Advocate-General’s contention that ky 
depositing ihe security as required by the 
order, petitioner waived her right to 
subsequently question its validity. But if 
the order was illegal, it was open to her 
to petition this Court the very next day 
to exercise ifs powers vurder sectione 1(6 
and 107. Instead of this she took no action 
whatever till more than three months later 
‘when the Government, proceeding on ihe 
assumption that the initial order of the 
Magistrate’ was valid, took further steps 
under section 4 and forfeited the security. 
In other words, she waited until ithe 
matter bad reached another stage altogether 


before questionirg the legality of the 
order. 
Our exercise of these extrecidirary 


powers is always discretionary;and I doubt 
whether in such circumstances we should 
feel called upon to exercise our power. : 


I would dismiss the petition. 


Sesnsaini Atyar, J.—This is an applica- 
tion to revise the order of the Chief Presi- 
‘dency Magistrate calling upon the petitioner 
to depesit security. Mr, O. P. Ramaswami 
Aiyar asked the permission of the Uourt, at 
the outset, to include section 106 of the 
Government cf India Act of /1915° among 
the. provisions of Jaw he relied on. The 
point argued’ related to the powers of the 
High Court’ to call: up and revise the: 
proceedings of the learned’ Chief Presidency 
Magistrale. Before dealing with-the specific 
questions discussed, a short resume of the 
history of' the jurisdiction’ of the High 
Court over such matters may- be given. 

_ In the Letters Patent establishing the 
Supreme Court of Judicature at Madras, 
dated’ 26th December 1800 (39 and 40 
Geo. JII, Chap. 79), it was stated that 
the Ccurt “ shall have such jurisdiction ard 
authority as car Justices of our Court of: 
King’s Berch Have, and’ may- lawfully 
exercise, within that part of Great Britain, 
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called England,as far as circumstances will 
admit.” By 24 and 25 Vict, Chap. 104, 
tke High Court was constituted. Under 
section 9 of the Act it was provided that 
‘the High Coart to be established in each - 
Presidency shall have and exercise all juris- 
diction and every power and authority 
whatscever in any manner vested in any 
of the Courts in the same Presidency: 
abolished under this Act at the time of 
the abolition of such Jast mentioned Courts.” 
By section 8, the Supreme and the Sudder 
Courts were abolished, and the records of 
those Courts became “records and dosnments 
of the High Court established in the 
Presidency”. Jt is thus clear that the 
High Court inherited all the powers which 
the old Supreme Court had. Section 10 
which deals with the powers exercised over 
persons living beyond the local limits of 
the original jurisdiction need not be con- 
sidered in this connection. The Letters 
Patent accompanying the. charter distinctly 
enacts by section 16 “that the said High 
Court of Judicature, at Madras shall have 
the like power and authority with respect 
to the persons and estates of infants, idiots, 
and lunatics, whether within or without 
the Presidency of Madras, as that which is 
now vested in the said Supreme Court of 
Madras.” Then came 28 Vict., Chap. 15. 
The Letters Patent issued with reference 
to this Statute re-enacted by section 17 the 
powers given already, and stated that the 
powers hitherto “exercised before the 
publication of these presents” shall vest'in 
tke High Court. The consolidating Act of- 
1915 confirms the said powers by enacting 


that the High Court shall have such 
jurisdiction “as are vested in them by 
Letters “Patent, and, subject to the 


provisions of any such: Letters Patent, all 
such jurisdiction, powers and: authority: as: 
are. vested in those Courts respectively at- 
the commencement of this Act.” It: iss 
apparent from these recitals that: the High: 
Court has the same. powers over persons: 
resident within: the local limita. of its. 
ordinary original jurisdiction as:are- exercised: 


by the Court of the King’s Bench in 
England. 
Mr. Ramaswami Aiyar's, contention was 


that as the Chief Presidency Magistrate is 
subject to the appellate jurisdiction of the. 
High Court, his order demanding security 
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should be- revised by us. He asked us to 
issue a writ-of certiorari against the Magis- 
trate’s proceedings. The. solution of this 
question involves the determination of the 
following among other points: — 

A, Is. the. writ in form and substance 
available tothe petitioner? 

B. Is our jarisdiction taken away by 
virtue of the provisions of section 22 of the 
Press Act ? 


C. Is the Chief Presidency Magistrate, 
in performing his duties under the Press 
Act, amenable to our jurisdiction ? 


D. Is the action of that functionary 
illegal or irregular ? 


As regards the first of these questions, 
the learned Advocate-General argued that 
as. the Press Act created a new kind of 
liability which cannot be said to correlate 
to any of the Common Law rights possessed 
by the subject, this Court, inheriting the 
rights of the Court of the King’s Bench, 
had, no right to interfere. One broad 
proposition was advanced that the right to 
keep a press was not an -inherent right 
of every subject. The learned Advocate for 
the Crown suggested that the right to have 
a, press is analogous to the right to carry 
on any trade or profession and consequent- 
ly,a license should be obtained in that 
behalf, This argument is so opposed to all 
jdeas of free press and of free speech that 
, we asked for some authority for this pro- 
position. The learned Advozate-General 
referred us to what obtained during the 
Third Republic in France and to the Press 
Laws passed in Ireland when the Coercion 
Acts were in force. The preamble to the 
Press Act does not say that this is an 
emergency measure passed .to steer the 
country during times of apprehended danger, 
The Act is apparently a permanent addition 
to the Statute book, intended to regulate 
the conduct of the press during peace- 
ful and normal times. I do not think that 
the exceptional circumstances which made 
the authorities in France and Ireland 
regard the use of free speech and free writ- 
ing as exercisable only on licenses obtained 
thereto have any analogy. In England, 
the Jaw is clear that theright of free writ- 
ing is a Common Law right. The early law 
on the subject is fully. stated by, Professor 
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Blake Odgers in his article on the Liberty 
of the Press contributed to 8 Encyclops lia 
of the Laws of England, page 155, At its 
inception, Kings, Peers and Priests unacecus- 
tomed .to the sarcasms printed against them 
resolved that printing presses shonll be 
under the King’s supervision. Then a 
company of certain merchants was given 
the privilege of keeping a press. After- 
wards the universities were each allow- 
ed to have one. In the days of Queen 
Elizabeth, the publications issuing from the 
press had to be read over by the Rishops and 
the Privy Councillors. In 1637 the Star 
Chamber decreed that all printed matter 
should be submitted tolicensers. After the 
abolition of the Star Chamber, the Long. 
Parliament passed similar decrees. Against 
this Milton protested in his famous work, 
“A Speech for the Liberty of Unlicensed 
Printing.” In 1695, when the revision of 
Statutes came up before the House of Com- 
mons, the law of the Long Parliament was. 
omitted from the Statute book after a 
conflict with the House of Lords. From 
that year onwards, the liberty of the press 
has not been interfered with. This short 
statement about the legal history of the 
English Press shows conclusively that the 
freedom of the press is not a ‘licensed 
calling;” but a Common Law right inherent 
in every subject, sabject to certain limita- 
tions. Lord Mansfield in Rex v. Dean of St. 
Asaph (51) said that “the liberty of the 
press consists in printing without any pre- 
vious license, subject to the consequence of 
law.” The principle recognised in England 
is that so long as frea writing does not 
offend the law of libel, the press is un- 
fettered. Lord Ellenborough in Rex v. 
Cobbet (52) stated: “The law of England is 
alaw of liberty, and, consistently with this 
liberty, wə have not what is called an 
imprimatur; there is no such preliminary 
license necessary. But ifa man publish a. 
paper, he is exposed to the penal con- 
sequences, a3 he is in every other act, if it 
be illegal.” “The power of free discussion,” 
said Lord Kenyon, C. J, in Rex v. Reeves 
(53), “is the right of every subject of this 


(51) 3 T. R. 423 n 100 E. R. 657. 
152) 29 State Trials 4l at p. 49. 
(53) (1793) Peake Add. C. 84 4 R. R. 891, 
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country.” The latest pronouncement on the 
subject is that of Lord Russell of Killowen, 
C. J., in Reg..v. Gray (54>. He said: “the 
liberty of the press is no greater and no 
Jess than the liberty of every subject of 
the Queen.” Professor Dicey in commenting 
upon some of these cases says: “This 
principle is radically inconsistent with any 
scheme of license orcensorship by which a 
man is hindéred from writing or printing 
anything which he thinks fit, and is hard 
to reconcile even with the right on the 
part of the Courts to restrain the circula- 
tion ofa libel, until, at any rate, the 
publisher has been convicted of publishing 
it.’ Of course exceptional circumstances 
connected with the safety of the Empire may 
demand a departure from these principles, 
e. g., the appointment of a censor, etc. But 
I am unable to bold that the law as to 
freedom of writing in India is not an 
offshoot of the principles that obtain in 
England, but has been borrowed from the 
emergency laws of the Third Republic. 
Iam prepared to hold that even after the 
Press Act, the right to keep a press and 
to use it is d Common Law right and has 
not the slightest resemblanea to the exercise 
of a trade or calling for which a license 
should be taken out. i 


-Another argument for the Crown was 
that a writ of certiorari contemplates that 
the High Court is capable of substituting 
its own judgment for that of the Tribunal 
whose proceeding is revised, and that as we 
cannot say what the exact amount of the 
security should be and whether it should 
be demanded or not, we have no power to 
revise the order. I do not think that 
it is a condition precedent to the issue 
of the writ that we should be able to 
place ourselves in the position of 
the Court whose order is complained 
against. The writ may assume various 
forms. It may be an order to transfer 
proceedings (see sections 526 and 528 of 
the Code of Criminal Procedure and sections 
22 and 25 of the Code of Civil Procedure). 
It may.relate to-the stay of proceedings 
(the Code of Civil Procedure provides for 


(54) (1900) 2 Q. B. 36 at p. 40; 69 L. J. Q. B. 502; 
82 L. 1.534; 48 W, R, 474; 64 J. P, 484; 16 T, D. R, 305, 
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this). It may seek to set aside orders or 
judgments (section 115 of the Code of Civil 
Procedure, section 435 of the Code of Criminal 
Procedure and section 25 of the Provincial 
Small Cause Courts Act). In short, it is - 
enough that in the exercise of our jurisdic- 
tion, we direct the lower Court to re-consider 
its order or judgment. Iam, therefore, of 
opinion that the fact that we cannot place 
ourselves in the position- of the Chief - 
Presidency Magistrate is nota bar to our 
entertaining the application. 

The learned Advocate-General also seem- . 
ed to suggest that as the right to issue 
the writ has now been engrafted into legis- 
lative provisions, the old “prerogative need 
no longér be invoked. The-fact that our 
powers are recognised in legislative provi- 
sions is not an argament for holding that 
that power does not exist aliunde. 

The negt branch of the argument was 
that by section 22 of the Press Act, the 
right, if any, possessed oy us has been 
taken away. As I read the section, I 
am unable to understand it as expressly 
or even by implication taking away the 
power cf the High Court. All that can 
be said is that the Act does not provide 
for the order under section 3 being 
revised. It is-mow well settled that unless 
the power to issue a writ of certiorari is 
expressly taken away, it inheres in the 
Court. It was held in R. v. Reeve (55) that 
the writ, being one for the benefit of the 
subject, cannot be taken away without express 
negative words. See also R. v. Jukes (56).and 
R. v. Plowiight (57). The English Judges 
have been sə jealous in preserving this 
right, that they have held that even when 
the Legislature provided that certain matters 
shall be finally determined by an inferior 
Court, the Court of King’s Bench was not 
powerless. R. v. Reeve (55). Iam, therefore, 
clear that section 22 has not taken away 
the right. 


Moreover, even if thé right is taken away, 
the High Court can interfere, if there has 
been a want of jurisdiction in the inferior 
Court. The reason of the rule is that the 


(58) (1760) 2 Burr. 1040; 97 E R. 696. 
(56) (1800) 5. R. 542; 6 R. R. 445; 101 R. 1536, 
(57) 3 Mod, 94; 87 E. B. 60. 
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power prima facie exists in the High Court 
in all matters which are not within the 
cognisance of the inferior Court; and when 
this latter Court acts beyond its powers, it 
usurps jurisdiction which the High Court 
can control. The leading authority on the 
subject is Bradlaugh, Ex parte (10). Mellor, J., 
stated in that case that “it is well established 
that the provision taking away the cer/zorart 
does not apply where there was an absence 
of jurisdiction.” King v. Justices of Somerset- 


shire (11) and Queen v. Wood (12) 
are ` to the same effect. In Queen v. 
South Wales Railway Company (12) 


Coleridge, J., stated: “Where that (want of 
jurisdiction in the inferior Court) is made 
out, the statutory prohibition does not 
apply and the inherent jurisdiction of this 
Court is unrestrained.” 

It is on this principle that the High 
Courts in this country have acted in inter- 
fering with orders passed by Magistrates 
under section 145 of the Code of Criminal 
Procedure. Section 455, clause (8), would 
seem to suggest that High Courts should 
not revise orders passed under Chapter XII 
and section 176. But there are no positive 
words affecting the jurisdiction of the High 
Court. Consequently, there has been a 
long course of decisions holding that the 
prohibition did not affect’ our powers of 
interference when want of jurisdiction was 
made out. The absence of jurisdiction 
may be founded upon certain proceedings 
which have been made essential prelimi- 
naries to the isquiry or upon facts 
to be adjudicated upon in the course of the 
inquiry. See Colciial Bank of Australasia 
v. Willan (20) ‘and Rea v. Wood House, 
Ryder, Ex parte(9). A further qualification has 
been introduced in favour of the interference 
of the Court of the King’s Bench. Even when 
jurisdiction to issue the writ was ex- 
pressly taken away, if fraud has been 
practised in the procuring of the judgment 
the writ can issue. R v. Gillyard (58). 


1 shall now consider the third question. 
I bad considerable doubts during the course 
of the argument upon this subject. Mr. 


(58) (1848) 12 Q. B. 527; 17 L. J. M, C. 153; 12 Jur. 
G 5; 116 E. R, 965. 
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Ramaswami Atyar- and the learned Adyo- 
cate-General placed before us a bewildering 
array of authorities. The question whether 
a particular act done by an avowedly 
judicial Tribunal is performed by that 
Tribunal ministerially or judicially is not 
easy to determine. I concede that: prima 
facie an order passed by an officer who acts 
ordinarily jodicially may be presumed to 
have been passed by bim in that capacity, 
I shall also grant that the officer need not 
ke sitting as a Court to attach to himself 
judicial functions. The fact that he may 
have to take evidence is not a.conclusive test 
of acting judicially. In Rea v. Wood House, 
Ryder, Ex parte (9), Vaughan Williams, L. J., 
doubted ‘whether the fact that there was 
no jurisdiction to make an administrative 
as distinguished from a judicial order would 
enable the Court to issue a certiorari.” 
Lord Justice Fletcher Moulton, after an 
elaborate discussion on the meaning of the 
terms “jndicial acts’ and “administrative 
acts”, says: “The true view of the limita- 
tion would seem to bethat the term ‘jndi- 
cial act’ is used in contrast with purely 
ministerial acts. To these latter the process 
of certiorari does not apply, as for instance 
to the issue ofa warrant to enforce a rate, 
even though the rate isone which conld it- 
self be questioned by certiorari. In short, 
there must be the exercise of some right or 
duty to decide in order to provide seope for 
a writ of certiorari at Common Law.” The 
position is thus succinctly expressed in 
6 American Cyclopedia 758: “It neces- 
sarily follows that the writ will not lie to 
review acts which were not done in the 
exercise of judicial power or authority, but 
were merely ministerial, executive, or legis- 
their character.” I do rot 
propose to examine the English authorities 
any further. I am bound, however, to 
consider a few Indian decisions. The most 
important of them is that of the Judicial 
Committee in Shankar Sarup v. Mejo Mal 
(50). The question related to the con- 
struction of- section 295 of the old Code 
of Civil Procedure. Lord Robertson in 
delivering the judgment of the Board 


d said: 
‘The scheme of secticn 295 is rather 
to enable the Judge as a matter of 
administration to distribute the price 


according to what. seem at the time to be 
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the. rights. of parties, without.this distriba- 
tion importing a conclusive adjudicatiou-on 
those. rights; which may- be. subsequently 
re-adjusted by a, suit such as the present.” 
In, making the distribution, the Court had. 
to. hear. parties. and to decide upon the 
merits.- Mainly relying upon this decision, 
a: Full Bench of. our. High Court held-in- 
Sivagami . Achi v. Subrahmania Ayyar (31) 
that. a District Muasif acting under section 
287 of.the Oode of 1882 was only per- 
forming a ministerial duty and that his 
proceedings: were not: subject to revision 
by the, High Court. The. District Mansif 
in; settling -the proclamation under that: 
section was. entitled to take evidence-and 
to: come, to a conclusion on the question. 
The learned- Judges. were much. influencad 
by, the- ciroumstauce that by- section 238, 
the:officer was given the. sama protection- 
from. being, proceeded against for damages. 
as: Act XYIII cf 1850 gave. to- ordinary 
judicial officers. The inference. they drew 
was. that; in settling the proclamation, he. 
was:not acting jadicially. This proposition 
applies with: equal force to the present 
case. Then there. is the decision in: 
Vi ¢araghavalu Pillia. v. Emperor (27), to 
which, I, was a.party with my- learned 
brother Mr. Justice Ayling. I do not think the. 
presentcaseis stronger than.that. In-Calcutta 
we have: Rudolf, Stallmann v. Emperor (29): 
and Gullt Sahu.y. Emperor (30), which support. 
the: view- taken in the Madras. case. Re-. 
ference.should also: be made to Minakshi, 
Naidu v. Subramanya Sastri (15), in-which the: 
Judicial Committee held that a. District 
Judge in appointing a. committee member 
under-section 10 of Act XX: of 1863 was. 
performing a. ministerial duty. As against 
these decisions, may. be put the decision- 
in Nundo Lal Bose v. Corporation 
of Oulcutta (25). In that case, how- 
eyer, some judicial authority. was. given 
to. the: Tribunal. On the. whole, I am 
inclined,to the: view thattthe Chief’ Presi- 
dency Magistrate. was: not, acting - judicially: 
when he called upon the: petitioner. to 
deposit. security. Am examination of the, 
provisions. of the Press Act leads.to the same. 
conelusions, (a)!There is nothing in- the 
Act which. compels the. Magistrate to- hold 
any,enquiry, although I do not say that-he. 
js debarred from doing. sọ, (b) The nc*are 
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of the informition to be lii] bafore- him is, 
nob speciied—Mr. Raimaswami. Aiyar has, 
drawn our attention to the. fact thatan: 
application was made, as a matter- of. fact; 
by Mr. Brightwell. (e) The. Magistrate. is: 
not bound: to state any-reasons, (d) He has: 
an unfettered discretion.in fixing the amount. 
(e) A. spacial provision is made. in. section. 
22 of the Act granting the.same. protection- 
for procsedings passed in good faith as-ara, 
secured to judicial officers by Act. XVIII of» 
1850. These considerations have.inflaenced; 
me in holling that the action-of the. Chief: 
Presidency Magistrate. was not judicial ‘buts 
only ministerial. 

The.last point for consideration is, whether, 
in the exercise of the power given to him, by: 
the Act, the Chief Presidency Magistrate: 
acted illegally. -Sub-section (1) of-section. 
3 before ib reaches the. proviso has two 
substantive provisions: (1) The. keeper’ of; 
the press shall make a deposit at: the- times 
of the. declaration, and (2) that the: amount 
of the deposit- shall be fixed. by- the. 
Magistrate between Rs. 500° and Rs. 2,000.. 
The first requirement is. imperative. The 
second gives a discretion to the. Magis. 
trate. The proviso also consists.. of two 
parts: (1) The Magistrate. may - for special 
reasons to be recorded by -him dispense 
with any security, and (2) he may. 
from time to time cancel or-vary: any: order 
under: the: sub-section. From the. context. 
it is-clear that the power to dispense. with 
the security only: qualifies. the rule» whiely 
imposes. the security. The first part of the. 
proviso to: my- mind is.a conditional avoid4 
ance: of the antecedent clause- to demand 
the. security. It should: be regarded'as:de« 
feasance. clause. to- the. first part. of the. 
section. ‘The second. proviso: naturally. would: 
govern the: power-to vary given in: the. second: 
portion: of the section. When- the- Legis- 
latare gave a discretion to- tthe- Magistrate: 
to fix the amount, it also gave.him power 
to vary the-amount from time» to time, It: 
would, therefore, seem that the second. part 
of the proviso should be read -as qualifying, 
the, clause. which gives discretion to, demand. 
a varying security. The learned Advocate- 
General naturally laid stress upon the, uge 
of the words “vary any order’ under this 
sub-section. Those words are capable of 
including orders passed uncer the proviso; 
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but it has to be noticed that the clause 
calling upon the Magistrate to record 
special reasons cannot grammatically | be read 
with the clause beginning with “or may 
from time to time vary,” etc. Is it reason- 
-able to hold that-an order which necessitat- 
ed the record of reasons -at its inception 
swas-intended to be capriciously set at nought 
the-next moment. That would ba imputing 
incongruity to the Legislature. one 
the ase of the disjunctive participle , 
seems to suggest that the order contemplated 
by’ the second clause of the proviso is 
different in nature from that which the first 
‘part-enables the Magistrate to make. 

I have thus far submitted the section 
itself to a close analysis. Very able-argu- 
ments were addressed to us on both sides 
upon the meaning and office of a proviso. A 
-great deal would depend upon the drafts- 
men. A proviso may at times serve to in- 
ttroduce -an exception. It is often in the 
-nature of a condition precedent to the en- 
‘forcement of the operative clause. It is 
-ddubtful whether it can ever add to the 
clause itself, The learned Advocate General 
referred -us to Rhondda Urban Council v. 
Taf Vale Railway (41). In that case, the 
-so-ealled.proviso was in a separate section, 
-It-was-held that this new section created a 
-new liability. I do-not think this case helps 
“us much. Nor does Mohummud Buhdiloor 
«Khan -y. Collector of Bareilly (59) decide 
that a proviso can add to the section. Oa 
the other hand, the Lord Chancellor, Lord 
-Watson and Lord Herschell held in West 
Derby Union v. Metropolitan Life Assurance 
Society .(24) -that a proviso cannot enlarge 
the scope of the section, Ina later case, 
Lord Justice Fletcher Moulton says: “The 
-fallacy of the proposed method of interpreta- 
tiou is not far to seek. It sins against 
‘the fundamental rule of construction that 
a-proviso-must be considered with relation 
to the-principal matter to which it stands as 
a proviso. It treats it as if it were an 
independent enacting clause instead of being 
-dependent on the main enactment. The 
Courts, as for instance in such cases as 
Partington, Ex parte (60), In re Brockelbank 


(61) and Hill v. Hast and West India Dock 

(69) 1 I. A. 167; 13 B. L. R. 292; 2L W. R. 318; 3 
Sar. P. O. J. 363, 

(60) (1844) 6 Q B. 649; 115 E. R. 244. 

(61) (1859) 23 Q. B. D. 461; 58 L. J. Q. B. 375; 61 
L, T. 643; 37 W. R. 537; 6 Morrell 133. 
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Co. (62), have frequently pointed ont this 
fallacy, and have refused to,be led astray 
by arguments such as those which have 
been addressed’ to us, which depend solely 
on taking words absolutely in their strict 
literal sense, disregarding the fundamental 
consideration that they appear in a proviso.” 
See Reav. Dibdin, Thompson, Ex parte (63). 
The preponderance of authority is in favour 
of the view that-a proviso annexed to:a sec- 
tion should not be read as enlarging the scope 
of that:section. 

In the present instance we have - first a 
clause making the deposit absolute, then.a 
proviso which enables it to be dispensed 
with-after recording reasons; and we are 
asked to add a new power which would 
allow the Magistrate to cancel the last 
order without assigning any reasons. I am 
free to confess that the language of the 
section is by no means clear. Nor are the 
authorities as to the construction of a proviso 
But Iam not prepared to impute 
to the Legislature the want cf logis and 
reasonableness which the construction con- 
tended for by the Crown entails. I am, 
therefore, of opinion that the Chief Presi- 
dency Magistrate had no power to demand 
security after having dispensed with it at 
the time of the declaration. 

But asi have held thatthe order was 
passed by the Magistrate in his executive 
capacity, I am of opinion we have no power 
to interfere in revision under the Govern- 
ment of India Act. It is hardly necessary 
to say that the petition has been argued 
with great ability on both sides, 

Petition dismissed. 
V.R P. 

(62) (1884) 9 A. O. 448; 53 L. J. Ch. 842; 51 L. T, 
163; 32 W. R. 924; 48 J. P. 788. 

(63) (1910) P. 57 at p. 125; 79 L. J. K. B. 817; 
101 L. T. 722; 26 T. L. R. 150, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Caiminan Miscanpangsous Arrear No, il 
or 1916, 
April 18, 1916. . 
Present: —Mr, Stuart, A. J. C. 
RAM BEHARY LAL— APPELLANT 
versus | 
‘JAGAN NATH AND OTAERS—CREDITORS — 
RESEONDENTS, be 

Provincial Insolvency Act (III of 1907), as. 43, 46— 
Insolvent vewatiously refusing to produce books of 
account, whether can be punished before order of 
discharge. 

A Court isnot bound to deter punishment in res- 
pect of acts and omissions mentioned in section 43 
of the Provincial insolvency Act, until the insolvent 
applies for his order of discharge. [p 638, col. 1.] 

Appeal against the order of the District 
_Jadge, Lucknow, dated the 23rd February 
1916. 

` Mre. St. O. Lhompson, for the Appellant. | 

JUDGMENT.—This is an appeal under 
‘the provisions of section 6 of Act IIL 
of 1907 against an order passed by the 
District Judge of Lucknow, sentencing the 
appellant to undergo one month’s simple 
imprisonment under the provisions of sec- 
tion 43 of the Provincial Insolvency Act 
for refusing to produce his books of 
account and concealing his assets. The 
learned Counsel for the appellant argnes 
that it is not open to the District Judge 
to take action of this nature until an 

“order of adjudication has been made and 
proceedings have reached the point when 
the insolvent applies for his discharge. 
The words of section 43 are, however, 
absolutely clear. The insolvent is required 
under the law to produce his books of 
account and give inventories of his pro- 
perty, etc., ete, and it is stated that if 
before or after the making of an order of 
adjudication he does certain acts or fails 
to do certain other acts, sometimes wilfally, 
sometimes fraudulently, sometimes vexa- 
tiously, he shall be liable to disciplinary 
punishment. There is absolutely nothing 
in the section and nothing in any of the 
decisions that have been quoted to me to 
support the proposition that the Court 
must defer punishment in respect of such 
acts or omissions until the insolvent applies 
for his order of discharge, and were such 
a view taken the section would stand self- 
condemned, because, if such were the rule, 
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the Court would be deprived of the power 
to enforce its orders in respect of the 
producing of books of aceount and the 
like. 


JJ, therefore, have no difficulty in deciding 
against the argument to the effect that 
the Court acted prematurely when it passed 
this order of imprisonment. I observe 
that the point is academic, as far as the 
insolvent is concerned, for it is admitted 
that he had already served his sentence 
before this appeal came on for hearing. 
I have now to consider whether he should 
be given the somewhat empty satisfaction 
of having it declared that he was 
imprisoned wrongly on the ground that 
the learned District Jadge decided the case 
against the weight of theevidence. Upon 
‘this point I see no reason to differ with 
the findings of the learned District Judge. 
The evidence was clear enough and showed 
“that the appellant did keep books of 
account and that he had a business. An - 
attempt has been made before me to 
produce additicual evidence in the shape 
of a registered sale-deed, to prove that 
the appellant had sold his business premises 
sometime ago. There is nothing, of course, 
to show that the sale-deed in question 
refers to the premises where the appellant’s 
creditors assert that he carried on his 


‘business, and no sufficient reason has been 


given why I should at this stage permit 


fresh - evidence to be produced. In any 
circumstances the attempt to produce 
further evidence does not cover the point 
as to why the appellant vexatiously 
refused to produce his bvoks of account. 
I am satisied that he has books of 
account and that his refusal to praduce 


them was vexatious or fraudulent or both, 

I, therefore, dismiss this appeal. The 
learned Counsel for the appellant has 
stated that the learned District Judge has 
refused to carry on the insolvency proceed- 
ings against his client. This record does not 
show ‘what the learned District Judge has or 
has not done in this matter. There is nothing 
in the order before me to indicate that the 
learned District Judge has discontinued 
the proceedings. The order with which I 
am concerned is nob an order refusing to 
continue the proceedings, and if the ap- 
pellant has any grievance in connection 
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with the action or inaction of the learned 
District Judge in the matter, he should 
go to the District Judge, The appellant will 
pay his own costs. The other side has 
incurred no costs, 

Appeal dismissed, 


- ALLAHABAD HIGH COURT. 
CrimixaL Revision No. 724 or 1916, 
November 16, 1916. 
Present:— Justice Sir George Knox, KT, 
SALIMULLAH—Apphicayt 
versus 
BIRJHAN SINGH AND otaers— 


Opposite PARTIES. 
Criminal Procedure Code (Act V of 1898), ss. 202, 


208—Complaint, delay in passing orders on—Magis- 


trate, duty of. 

Orders should be passed expeidtiously by Magistrates 
on complaints presented to them It is, in the 
highest degree, improper to delay orders for months. 


Criminal revision against the order of 


the Magistrate, first class, Ballia, dated the | 


17th August 1916, 
Mr. G. W. Dillon and Dr. S. M. Sulaiman, 
for the Applicant. 


Mr. Satya Chandra Mukerji, for the 
Opposite Parties. 
“JUDGMENT.—It appears from the 


papers before me that Salimullah applicant 
on 30th June 1916 filed a complaint before 
a Magistrate of the first class at Ballia. 
The Magistrate appears to have put the 
complaint into his kutchert box and to 
have passed no order upon it until the 17th 
of August 1916. I havein previous cases 
commented strongly upon such conduct on the 
part of Magistrates and I am surprised to 
find a Magistrate of the first class acting- in 
this way. Magistrates have no right what- 
ever to keep compluints instituted before them 
without order, as the learned Magistrate did 
in this case. Such action is in the highest 
degree improper and shows want of proper 
understanding as to what their duties are, 
The complainant came here on the 21st of 
September and filed an application against 
the order of the Magistrate dismissing the 
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complaint under section 203 of the Code of 
Criminal Procedure. The first two grounds 
taken in the application are not entitled to 
weight. Ifthe Magistrate had passed the 
order he did in June, whether the order so 
passed had been proper or improper, it would 
not have been open to attack on these two 
pleas. 

There remains the third plea, I have no- 
thing before me to show how far these 
persons were seriously hurt and their injuries 
examined in the hospital. Looking to the 
nature of the case, I think it inexpedient 
after the time that has elapsed to re-open the 
matter; but I draw the attention of the 
District Magistrate to the complaint and to 
the seriously improper action of the first 
class Magistrate. It will be for the District 
Magistrate to consider whether any action 
should be taken to secure the keeping of the 
peace and at this stage I leave the case. The 
application is dismissed. 


Application dismissed. ' 


PATNA HIGH COURT. 
CURIMINAL Revision Putition No. 34 or 1916, 
April 17, 1916. 

'Present:—Sir Edward Chamier, Kr., Ohief 
Justice, and Mr, Justice Jwala Prasad. 
AVADH BEHARI MISRA —PETITIONER 
Ve? SUE 
DWARKA PRASAD SINGH — Opposite 


PARTY. 

Criminal Procedure Code (Act V of 189%), ss. 195 
(6), 439 Sanction to prosecute—Revision—~Delay in 
applying to High Court, effect of. 

The revisional jurisdiction of the High Court is 


-~ discretionary and it will not interfere in revision at 


the instance of applicants who do not shew reasonablo 
diligence in prosecuting their cases. [p. 640, col. 2.] 


Criminal revisinn against an order of the 
Sessions Judge, Monghyr, dated the 22nd 
December 19.5, revoking a sanction granted 
by the Magistrate of the Ist class, Monghyr, 
dated the 23rd September 19 5, 

Sir Ali Imam (with him Messrs. Mazharul 
Hoque and Naresh Ohandra Xinha), for the 
Petitioner. 

Mr. Sultan Ahmad (Deputy Government- 
Advocate), for the Opposite Party. 


te. 
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JUDGMENT.—Dwarka Prasad Singh 
brought a charge against the petitioner 
and .20 others under sections 143and 379, 
Indian Penal Code. All were eventually 
acquitted and the Magistrate on the ap- 
«plication of the petitioner sanctioned the 
„prosecution of Dwarka Prasad Singh on 
charges under sections 193 and 211, Indian 
Penal Code. The sanction was revoked by 
the Sessions Judge and we are now asked 
_to set aside the Judge’s order and restore 
that of the-Magistrate. 


‘There is a conflict of authority on the 
question whether a third Court can inter- 
fere in a case of this kind under section 
+195 (6), Code of Criminal Procedure, or 
¿must interfere if at all, under section 439 
‘of the same Code. It is not necessary for 
‘us to decide this question of law, for in our 
opinion the order of the Sessions Judge is 
-clearly right and should not be disturbed 
even if this matter should be treated as 
coming before us by way of appeal. 


The Magistrate 
case summarised his conclusions as follows: — 
“for the reasons stated above I entertain 
very great doubt as to the truth of the 
case for the prosecution,..Avadh Behari’s 
(present petitioner's) daughter was danger- 
ously ill in her father-in-law’s house at 
Hajipur and he went there abont the time 
of the alleged occurrence, The alibi of this 
accused has been proved to my satisfaction 
by witnesses of Hajipur, the telegram, and 
the evidence of two railway clerks and the 
entries in their registers”. 


Counsel forthe petitioner relied upon this 
passage as shewing that this was eminently 
‘a case in which sanction should be given 
‘for the prosecution of the complainant. But 
-we are not bound toaccept the Magistrate’s 

estimate of the value of the evidence pro- 
tduced to prove the alibi set up by Avadh 
Behari, and on examining that evidence, we 


find tbat part of it is irrelevant and that’ 


‘the remainder is of no value. The offence 
is said to have been committed on February 
13th, 1915. The telegram shews that Avadh 
Behari was summoned to Hajipur on the 9th, 
and one of the railway officials states that 
he sold a ticket to Avadh Behari on that 
date. A ticket-collector proves that he 


collected at Kiul u ticket issued at Hajipur 


a 
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ou the 14th. It is suggested that Avadh 
Behari travelled back from Hajipur with 
that ticket, but the ticket-collector did not 
identify him and it does not appear why 
Avadh Behari should have booked to Kiul 
when in the ordinary course he would book 
to Lakhiserai. Thus the railway evidenze is 
either valueless or irrelevant. The evidence 
of the two witnesses from Hajipur can 
certainly not be accepted as proving satis- 
factorily that Avadh Behari was at'Hajipur 
on February 13th. 

We notice also that the plea of alibi was 
set up in such a way as to prevent the 
prosecution from enquiring into it or testing 
it except by impromptu cross-examination. 
Avadh Behari, when examined by the Magis- 
trate on July: 21st, said that he would put 
in a written statement. The examination of 
witnesses for the defence began on August 
Sth, but Avadh Behari did not .put in his 
written statement or the telegram till Angust 
21st when he produced his witnesses. Thus 


“the prosecution had no notice of the defence 


to be set up until the very day on which 
the evidence in support of it was produced. 

Weare surprised that the Magistrate should 
have expressed the opinion that Avadh 
Behar’s alibi was proved. We find that it 
was not proved, and we think that there is 
no prospect whatever of a conviction. being 
obtained, if sanction is given fdr the pro- 
secution of Dwarka Prasad Singh. In our 
opinion, therefore, sanction should not be 
given. 

Lastly, we note that the present applica- 
tion for revision -was presented not less than 
three months after the order of the Sessions 
Judge. The revisional jurisdiction of this 
Court is discretionary and we wish it to 
be clearly understood that the Court will not 
interfere in revision at the instance of ap- 
plicants who do not shew reasonable dili- 
gence in prosecuting their cases. 


Application rejected, 
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PATNA HIGH COURT. 

Seconp Civie APPEAL No. 2760 or 1914. 

July 7, 1916. 
Present:--Mr. Justice Atkinson and 
Mr. Justice Kingsford. 

RAM DAYAL PANDEY AND otners— 
DEFENDANTS— APPELLANTS 

versus A 

GENDA TEWARI avo OTSERS—PLAINTIFF3 
— RESPONDENTS. 

Bengal Tenancy Act (VILL B. C. of 1885), ss 109, 
105, 105A—Record of Rights, suit for amendment of 
entries tn—Jurisdiction of Civil Courts. 

In proceedings under -section 103 of the Bengal 
Tenancy Act, to which plaintiffs were parties, certain 
entries in the Record of Rights, describing plaintiffs 
as tenure-holders and defendants as raiyats, were 
affirmed as correct. Plaintiffs brought a suit asking 
that the Record of Rights be amended aud their 
names entered as raiyats instead of those of the de- 
fendants, and that they should he put in possession: 

Held, that the status of the plaintiffs having already 
been determined under section 105 of the Beagal 
Tenancy Act by a Revenue C..urt having jurisdiction, 
the = was barred by section 109 of the Act [p, 642, 
col, 1, 

Sheudhani Pandey v. Beni Pershad Koeri, 16 Ind. 
Cas. 935; 16 C. L. J. 67, approved, 


Second appeal frum a decision of the 
Subordinate Judge, Arrah, dated the 7th 
May 1914, reversing that of the Officiating 
Additional Munsif, at Buxar, dated the 29th 
January 1913. 


Messrs. Susil Madhab Mullick and Uma 
Charan Laha, for the Appellants. 


“Mr. Pugh (with bim Messrs. Kalwant 
Sahai and Rajendra Prasad), for the Respond- 
ents. 


‘JUDGMENT. 


ATKINSON, J.—The plaintiffs in this action 
seek a declaration against the defendants to 
the effect, that the Record of Rights, which 
was published on the 14th December 
1911, may be amended, and that the plaintiffs, 
who have been recorded in the Record of 
Rights as tenure-holders, may be recorded 
as ratyats, and that the defendants, who have 
been recorded as raiyats shall have their 
names struck out or expunged from the 
Record and the plaintiffs inserted in 
their stead; and that consequential upon 
such declaration the Court shall be pleased to 
decree possession in favour of the plaintiffs 
of this holding, now enjoyedand held by 
the defendants as tenants to the plaintiffs. 
That is the form of the ac‘ion. The 


41 
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facts out of which this action arises are short” 
ly as follows. 

The Maharaja of Dumraon brought a 
proceeding under section 105 of the Bengal 
Tenancy Act, 1885, against the plaintiffs for 
enhancement of rent; and in that proceeding 
the plaintiffs lodged an objection a3 to theit 
status under section 105A, protesting that 
their description as tenure-holders was 
wrong, and that they were in fact ratyats. 
The Settlement Offer, who had jurisdiction 
under section 105 to hold the inquiry, baving 
heard the parties, held that the plaintiffs in 
this suit were properly recorded as tenure- 
holders of the Maharaja, and thatthe Record 
of Rigkts was maintained and hell to be 
accurate. In that Record, as I have stated, 
the defendants were recorded as raiyats. 

This action is now brought claiming 
the relief which I have sfated. Mr, 
Mnilick, on behalf of the defendants, 
raised the point uuder section 109 of the 
Bengal Tenancy Act, that this action was 
not maintainable, on the ground that it 
was an application or suit concerning a 
matter which had been already the sub- 
ject-matter of an application under section 
105 of the Bengal Tenancy Act; and that 
therefore, it was not competent for any 
Civil Court to entertain such an applica- 
tion or suit, 

The very essence of the plaintiffs’ case 
here is, to tryand get behind the Record 
of Rights, to have their status as therein 


. described altered and changed to something 


different, essentially different, and to have 
the defendants’ character as razyats changed, 
That‘is the real motive and object of this 
action; and that conseqnential upon the change 
of status cf the plaintiffs and the defendants, 
that then the plaintiffs should be entitled to 
possession. 


Mr. Fugh, when be was faced with 
this difficulty—although his colleague on the 
last occasion when this case was argued, 
frankly admitted that if the identity of 
the lands could be established in this suit 
with those giving rise to the proceedings 
under section 105, then he would admit 
that there was no jurisdiction in this 
Court to entertain this action—-Mr. Pugh 
says now, “Oh, this does not matter. I 
do not want this declaration. What I ask- 
ed for by my plaint may go by the board | 

% 
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I want to maintain that part of my claim 
which deals with recovery of possessior. 
I am suing the defendants here as tres- 
passers. This is an action on title for eject- 
iment against trespassers.” 


Every bit of the claim, every averment 
in the claim, is Inconsistent with that relief. 
Mr. Pugh wants us now to give the go 
by.to ‘the entire pleading, to the form in 
which the plaintiffs have stated the relief 
-they seek inthe prayer to the plaint, and 
treat this action-as one for trespass. I 
shall, for one, be no party to such a pro- 
ceeding. If the plaintiffs think they have 
or had, a claim for trespass as against 
these defendants, they could and might have 
brought it. And if they bad brought it, 
section 109 of the Bengal Tenancy Act 
would not have applied. But they did not 
think fit, acting no doubt within their dis- 
cretion, to bring the action in that form; 
and they proceeded in the present case for 
the relief prayed for. In our opinion itis 
obviously clear what was the meaning and 
intention -of . the Legislature in enasting 
section T09: It was to avoid conflicts aris- 
ing. betwéen the Revenue Courts on tbe 
ore ‘side*.arid the Civil Courts on the other; 
and: when -an issue is decided by a Revenue 
Court ‘having jurisdiction, as in this- case, 
under section 105, the decree having the 
force and effect of a decree of a Civil 
Court, no action was capable of being en- 
tertained by a Civil Court in connection 


with any matter decided in the proceeding - 


under section 105. 


` One cannot, for one moment, entertain the 
suggestion that this is not an action touch- 
ing and concerning a matter that had been 
determined by the Settlement Officer under 
section 105. The basis of the objection 
then made by the plaintiffs was as to their 
statis, and it is thatstatus they want now 
to have rectified, and that is the foundation 
of their claim. 

I desire to refer to the case of Sheodhani 
Pandey v. Bent Fershad Koeri 
This case was before a Full Bench and 
there ‘the very same point as here was 
taken, but it was not taken until second 
appeal, and Sir Lawrence Jenkins said, 
apart altogether from the merits, “ln our 


_ (1) 16 Ind. Cas. 935; 16 C. L. J. 67. 
Pf) 
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opinion, however, the suit should have 
been dismissed under section t09 of the. 
Bengal Tenaney Act; “because this is a 
suit which concerns a matter which has ' 
been the subject of an application made 
and proceedings taken under section 105 
of that Act, and a suit of such a character 
cannot be entertained by a Civil Court 
under section 109. It was, therefore, not 
open to the lower Courts and to Mr, Justice 
Carnduff to try the merits of this case”. 
We adhere to the ruling of that distinguished 
Judge. Therefore, we think this action 
should be dismissed on the ground that 
there was no jurisdiction in the Court 
under’ section 109 to entertain this action 
in its original form. 

We allow this appeal, 
with the plots set out in the 


so far as ib deals 
Schedule 


on page 22 of the paper-book from 17. 


to 347, and we dismiss the action, i 

The ‘costs in the lower Court, in the 
lower Appellate Court and in this Court 
will be paid by the plaintiffs. . i 


Kine:Forp, J.—I agree. 


Appeal allowed, 


t 


MADRAS HIGH COURT. 
Civiu Appear No. 376 oF 1915. 
September 5, 1916. 
Present:— Justice Sir William Ayling, Kr., 
and Mr Justice Srinivasa Atyangar. 
GOKULA VENKAMMA~—Puaintise— - 
APPELLANT Syke 

versus e 
GOKULA NARASIMHAM AND OTHERS— 


Derenvants— RESPONDENTS. 

Limitation Act (LY of 1908), Sch. I, Arts. 93, 120, 196: 
—Document impugned as forge y, whether should be set 
aside by suit~Unnecessary prayer for barred claim, ~ 
joinder of, with other substantial reliefs not barred, 
effect of — Hindu widow—Suit to declare alienation void . 
and a Will relied on by widow a forgery—Latter claim 
barred under Article 93— Dismissal of suit, legality 
of a Procedure Code (Act V of 1908), O. II, rr. 
1,2(1 

There is no obligation on a party, why challenges 
as a forgery a document purporting to confer rights, 
to set it aside by a suit. He is entitled to treat it as 
waste paper and it cannot be regarded as binding 
on any one even before it issct aside. [p. 644,.col. 1.]> 


>> 
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Ratnamasari v. Akilandammal,26 M. 291; 13 M. 
L. J. 27, Malkarjun v, Narharı, 25 B. 337; 5 C. W. 
N. 10; 2 Bom. L. R. 927; 10 M. L. 1. 868: 7 Sar. P. C. J. 
739; 27T. A 216, Petherpermal Chetty v. Muniandy 
Servai, 34 C 551 (P. 03; 12 0.W N. bi; 70 L. 
J. 528: 5 A. L. J. 290; 14 Bur. L. R. 109; 10 Bom. L. R. 
690: 18 M. L. J. 277; 4 M. L. T. 12; 4 L. B. R. 266; 
85 I. A. 98, referred to. 


The joinder of an unnecessary prayer in a claim 
which is barred with other substantial reliefs not 
barred cannot entail the dismissal of the suit. The 
former may be strack out and the claim adjudicated 
with regard to the substantial reliefs. [p. 644, col. 1.] 


Plaintiff, as next reversioner to a Hindu widow, 
sued for a declaration that an alienation made by 
her was void beyond her lifetime. Ina previous 
suit by the widow against the plaintiff for partition, 
she had produced a Will under which she claimed as 
heiress of her husband. The plaintiff challenged it 
as a forgery, but a partition was ordered without 
any adjudication on the genuineness of the Will. 
The plaintiff in his present suit also claimed a 
formal declaration of the forgery of the Will. This 
portion of the claim was admittedly barred under 
Article 93 of the Limitation Act. The Trial Court 
dismissed the suit as barred: 


Held, (1) that there was no obligation on plaintiff 
to set aside the Will; [p 644, col. 1.) 


(2) that the relief claimed in respect of the Will 
was unnecessary and did not affect plaintiff's rights to 
the other substantial reliefs into which the Court was 
bound to enquire, [p. 644, col. 1.] 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Vizaga- 
patam, in Original Suit No, 14 of 1913. 


: Messrs. 4. Krishnaswami Aiyar, and K. 8. 
Aravamudhu Atyargar, for the Appellant. 

-. Messrs. L. A. Govindaraghava Aiyar, T. 
Ramachandra Rau and A. N. Sttarama Bastri, 
for the Respondents. 

JUDGMENT.—This is quite a plain case. 
The plaintiff, a Hindu reversioner, sues the 
widow of his divided brother for a declara- 
tion that an alienation of her husband’s 
property by her to her brother, the 2nd 
defendant, was void beyond her lifetime 
and for the appointment of a Receiver of 
husband’s estate to prevent waste and 
preserve the property. That is the sub- 
stance of theclaim. The suit was dismissed 
by the Subordinate Judge of Vizagapatam 
without a trial of the merits as barred by 
limitation and the plaintiff appeals. If the 
snit was of the nature described above, it 
is obviously not barred as it was institut- 
ed within six .years of the “husband’s 
death and the Articles of limitation appli- 
cable to suit to obtain the above reliefs 
are Articles 125 and 120 which give a 
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period of six years from the date of the 
cause of action. But ib appears that the 
widow, previous to the present suit, brought 
an action against the plaintiff for a parti- 
tion by metesand bounds of certain common 
properties and produceda Will purporting 
to have been executed by her husband 
giving his properties absolutely to her. 
The present plaintiff as defendant in that 
suit challenged the document as forgery 
but no final decision was obtained on this 
matter and the widow obtained a partition 
on her title as heiress of her husband. 
This production of the Will was more than 
three years before the institution of the pre- 
sent suit and in the present suit the 
plaintiff claims a formal declaration of 
forgery of the Will. The right to this 
relief, it is said, is barred under Article 
93 of the Limitation Act and that the 
further consequence is, that the claim to 
the other reliefs is inadmissible. The 
argument was put in this way by the 
learned Pleader for the respondent. It is 
only in cases where the widow claims as 
heiress that the reversioners are entitled 
to institute an action of this sort and it 
must be a part of their case, whether 
expressly so stated in their plaint or not, 
that the last male owner died intestate 
and if the widow claimed under an alleg- 
ed Will of her husband, the reversioner 
cannot have any relief unless he first 
obtained a judicial declaration of the forgery 
of the Will. It is no doubt true thatin a 
suit, of this sort, by a reversioner it is a 
part of his case that the last male owner died 
intestate for he has to allege that the 
widow or other female heir succeeded to 
a limited estate under the Hindu Law, but 
there is no presumption in such a case that 
the deceased left a Will any more than in the 
case of a suit by an heir-at-law to recover 
possession of the property of the ancestor 
against a stranger in possession. If the 
defendant pleads a Will he has to prove it, 
In cases where the plaintiff caunot succeed, 
without setting aside a transaction—whether 
an act of parties oran order of Court— 
then if he does not set it aside within the 
period allowed by law, of course, the suit 
must be dismissed, This will be the con- 
sequence, whether he expressly prays fora 
relief setting aside the transaction or ignores 
it in the plaint, a 
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This really is not a question of limitation 
but of substantive law, though no donbt 
particular Articles of the Limitation Act may 
throw light on the question. The question 
was discussed and the principle formulated 
by Bashyam Aiyangar, J., in Ratnamasari v. 
Akilandammal (1),in his dissenting judg- 
ment and that has been accepted by the 
Privy Council in their subsequent decisions on 
the construction of the Articles dealing with 
adoption in the Act of 1877. The general 
principle was formulated by their Lordships 
in Malkarjun v. Narhait (2), where they 
beld that if an order is a nullity there is no 
need toset it aside and the same principle 
was applied by them to a benamz sale in 
Petherpermal Chetty v. Muniandy Serrat (3). 
Here the Will is challenged as a forgery and 
it was, 
be no obligation to set it aside. Nor is it 
possible to contend that it would be binding 
till set aside. Inthis view it is quite clear 
that the suit in so far as it prays for a sub- 
stantial relief is not barred; the prayer for a 
declaration of forgery is wholly unnecessary 
and the appellant’s Pleader said that the 
same may well be struck out without in the 
least affecting the real reliefs to which, if his 
case be true, he is entitled. | 

In this view it is.unnecessary to decide 
the question whether the relief for a formal 
declaration of forgery of the Will is now 
barred or not, more especially as the records 
in the previous proceedings are not filed. 
The appeal is allowed and the. decree 
of the lower Court reversed and the suit 
remanded for fresh trial. Costshere and in 
the lower Court will abide. 

Appeal allowed; Case sent back. 


V.R.P, 

(1) 26 M. 291; 13 M. L. J. 27. 

(2) 25 B. 387; 27 I. A. 216; 5 0. W. N. 10; 2 Eom, 
L. R. 927; 10 M. L. J. 868; 7 Sar. P. C. J. 739. 

(3) 35 C. 551 (P. ©:); 12 ©. W. N. 562; 7 0. L. J. 
528; 5 A. L. J. 290; 14 Bur. L. R. 108; 10 Bom. L, R. 
590; 18 M. L. J. 277; 4 M. L. T. 12; 4 L. B. R. 266; 35 
I. A. 9S. 2 


therefore, waste paper and there can- 
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BOMBAY HIGH COURT. 
ORIGINAL Civit JURISDICTION Suir No, 149 0 OF: 
.1915. 

July 24, 1915. 

Present:—Mr. Justice Beaman. 
MARSHALL AND Co.— PLAINTIFFS 
TETSUS ` 
NAGINCHAND PHULCHAND AND OTHERS 


— DEFENDANTS 

Contract C. I. F. D.JA.—Vendor and purchaser— 
Shipment of goods~Outbreak of hostilities between 
Governments of shipper and consignee while goods and 
shipping documents in transitu—King’s Proclamation 
forbidding commercial intercourse with enemies, effect 
of—Commercial Intercourse with Enemies Ordinance 
(VI of 19:4)—Tender of bill of lading — Liability of 
buyer — Fessel seized as prize— Acceptance of bill. of 
excharge after announcement of hostilities—Non- 
payment at maturity—Subsequent delivery, of goods— 
Liability of buyer to pay bill with amterest— Seller. 
negotiating with shipper for passing goods on to buyer 
— Priority of contract—Effect of War Proclamation— 
Negotiable Instruments Act (XXVI of 1881), 65. 82, 
43—Contract Act (IX of 1872), £. 56. 

Ordinarily C. I. F contracts, under which one of 
the parties is bound to supply the other with shipping 
documents before the latter can be compelled. to 
repay him his outlay, are regulated by the pro: 
visions of sections' 32 and 43 of the Negotiable 
Instiuments Act. The consideration for the accep- 
tance of the bill of exchange under C. I. F., contracts 
D/A, i. e, acceptance against documents, is, ‘according 
to Jaw and mercantile usage, no more than the 
tender of good and valid shipping documents to the 
buyer, and if the buyer accepts the seller’s bill, the , 
matter is finally conclnded between the seller and 
the buyer. Anyrisk thereafter is the buyer's and 
he is not entitled to refuse payment on maturity, 
and if he does, he is liable for overdue interest after 
that date. [p 648,col 2: p. 649, col. 1.] 

Exceptions have, however, been- grafted on this 
rule by war conditions. [p 647, col. 2.] 

A contract of «ffreightment entered into in time of 
peace between the subjects of countries which go 
to war, while part at least of that contract is 
executory, is thereby immediatcly and finally 
avoided. [p. 648, col. 2.] 


Where the bill of exchange and shipping docu- 
ments are presented to and are accepted by the 
buyer before the commencement of hostilities, tho 
buyer is bound to pay for them at maturity even 
though the goods were for a time detained in transitu 
as prize ifthey aro subsequently delivered to him 
and, if he refuses to pay cn maturity, he is liable 
for overdue interest after that date. [p. 647, col. 1.] 7 


Dubitante.— Where the buyer accepts @ bill of lad- 
ing, but neither the goods nor the shipping documents 
are delivered to the buyer owing to outbreak of war 
between thé .Governments of the parties, ib must to 
held, folowing * Arnhold Karberg 5" Co. v. Blythe, Green, 
Jourdain 6" Co, Theodor Schneider § Co. v. Burgett 
and Newsam, (1915) 2 K. B. 379; 84 L. J. K. B. 
1673, that, inasmuch as the bill of lading had 
become void before it was tendered to the buyer; 
there was at the time a failure of consideration for, 
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the acceptance of the bill and the buyer was not 
‘bound to pay at maturity, [p. 654, col. z.] 

Semb:e.—If the mattar were res integra, it is difficult 
to see how, if the shipping documents came into the 
possession of the buyer as good contracts before the 
declaration of hostilities, the fact that war broke 
almost immediately afterwards, would absolve the 
buyer from his obligation to pay the bill which he 
had accepted against the shipping .Jocuments. [p. 652, 
col. 2; p. 658, col. 1.) 

Contracts entered into between subjects of countries 
which were at peace when the contracts were made, 
are not necessarily abrogated by the breaking ont 
of hostilities between thoso countries. The general 
rule appears to ba that unless the contracts are of 
a very special kind, the effect of war is not to 
- avoid them totally but merely to suspend the re- 
medies of one or other of the parties to them. Such 
contracts would doubtless remain in abeyance during 
the continuance of hostilities bub upon their ceasing 
no good reason taa be shown why tho rights still 
enforceable should not be duly enforced, the Gov- 
ernments of the parties to such contracts having 
now re-established all peacoful and normal rela- 
tions. [p. 647, col. 2.] 

There are, however, oxceptions to be engrafted 
upon these general rules Ifthe contract is of a 
kind requiring continuons performance of mutual 
duties by the parties to it and such duties 
cannot be so mutually performed during the 
continuance of a war, and further suspension 
of such mutual rights aud obligations for an 
indefinite period going much beyond merely placing 
the contract in abeyance, the result in the eye of 
the law would be that the original contract is void, 
inasmuch as taking it wp upon cessation of hostili- 
ties would be somothing more than renewing it, 
would, in fact, be substituting for it an entirely new 
contract. A like rule would doub:less be applied 
to the case of partnerships between subjects of 
belligerent states. [ p. 647, col. 2; p. 648, col, 1.] 

Looking to the spirit of the King’s Proclamation and 
the Commercial Jutercourse with Enemies Ordinance, 
Viof 1914, the words ‘forbidding commercial inter- 
course with enemy subjects’ would mean purchasing 
goods, wares or merchandise of and from the 
enemy’s country. It does not prohibit every kind of 
intercourse between the King’s subjects and the 
enemy. The scheme of the Proclamation, especially 
the preamble, rests on the old Common Law and is 
intended to prohibit actual trading or the institution 
and maintenance of commercial relations with the 
enemy on and after the date of the existence of a 
state of war. It is doubtful, however, whether 
merely taking over a suspended contract, the com- 
pletion of which, if it ever could be completed, could 
not by any means augment the enemy's wealth or 
increase his efficiency, would be any- contravention of 
the spirit of the Proolamation. It would be other. 
wise if, in order to effect the completion of such 
a contract, it were necessary to do anything to the 
detriment or diminution of His Britaunic Majesty’s 
yésourtes and the corresponding increase of those of 
the enéiny. [p. 650, col. 2: p 651, col. 1.] 

In cases where the seller gets the shipping doen- 
ments from the shipper and the insurance company 
and has completed all that he is bound todo under 
a (. L F. contract by forwarding to the bnyer valid 
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and legal bills of lading and a valid and legal insur- 
ance, he has done all that he is required to do 
under the contract and is entitled to claim immediate 
payme it, thongh he cannot havethedocunentsowingto 
intervening c ditions of spac and time which pre- 
vent their instant transference to the buyer. The 
contract between the shipper, the insurance company 
and the buyer cannot ba treated in the first instance, 
as has been done by the Conrts in Englani, as a 
contract between the shipper, the insurance company 
and the sell:r, so that in the event of its becoming 
void before the goods reach the seller, the resoltant 
loss would fall on the selle and not on the buyer. 
[p, 654, col. 1.] 

Defendants, a Bombay firm, ordered of the plaint- 
iffs, merchants in Glasgow, certain goods to be 
delivered at Madras C. I. F. terms. The plaintiffs 
shipped the goods from a German port through two 
German ships, Barenfels and Kybfels on 15th July 
[vid and 25th July 1914 respectively, The bill of 
excha ge for the first shipment ani other shipping 
documents were presented to defendants and accept- 
ed by them on 3tst July 1914. The bill of exchange 
for the second shipment was presented to and accept- 
ed by defendants on lOth Novamber 1914, Both 
bills were not. honoured at maturity, War having 
broken ont between England and Germany the 
Barenfels was seized as a prize during voyage, but 
was allowed later to continue her voyage and the 
goods were delivered to defendants at Madras on 
payment of the first bill. The cargo by the Kyb‘els 
was never deliverod to defendants. Plaintiffs gue | 
for interest on the first bill from the date of maturity 
to date of payment and for the amount due on the 
second bill with interest: i 

Held, (1) that defendants were liable on tha first 
bill 1 the overdue interest after maturity; [p. 647, 
col. 1 

(2) that as the bill of lading for the second ship- 
ment had become a vord contract before it was ten- 
dered to the defendants, defendants were not liable 
for the amount of the bill or interest. [p. 654, col. 2.1 

Biddell Brothers v. Clements Horst. Company, (1911) 
1 K. B. 98L at p. 954; 16 Com. Cas 197; 80 L J.K B 
584; Distington Hematite Iron Company, Limited v. 
Possehl $’ Co., (1916) 1 K. 8 811; 55 L, J. K. B, 919; 
Esposito v. Bowden, (1817) 7 El. & BL 703 2; L J. Q. 
B. 17; 3 Jar. (x. s.) 29; 5 W, R. 732; 119 B. R. 
1430; 29 L. T. (0, s.) 295; 110 R. R. 822; Arnald 
Karberg §* Co. v. Islythe Green, Jourdain § Co., 
Theodor Schneider § Co. v. Burgett S' Newsam, (1915) 
2K. B 379; 84 L. J. K B. 1673; Duncan Fow § Co. v. 
Schrempft 4" Benke, (1915) 1 K. B. 365; 84 L, J. K. B. 
2208; Nissim Isaac Bekhor v. Sultanali Shustary, 28 
Ind." Cas. 433; 17 Bom. L. R 249; 40 B. 11, Rev v. 
Oppenheimer, (1915) 31 T. L. R. 263; 84 L. J.K B, 
1760, referred to. 


Mr. Binning, (with him Mr. Strangman), 
for the Plaintiffs, 

Messrs. Wadia, 
the Defendants. 

JUDGMENT.—The plaintiffs, Messrs. 
Marshall & Co. of Glasgow, sue the 
defendants, Naginchband Fulchand, a firm, 
upon accepted bills of exchange drawn by 
the plaintiffs upon the defendants in respect 


Desai and Tarapore, for 
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-of two cargoes shipped on the Hansa 
‘Line“Barenfels” and Hansa Line ‘ ‘Kybfels” 
——terms 0.1 F. €. I., goods aluminium circles 
Date of shipment on “Barenfele” 15th 
July .1914—date of shipment on “Kybfels”, 
25th’ July 1914. The plaintiffs’ general 
allegation for the purposes of this suit 
is that they were never principals but 
merely defendants’ agents for the purpose 
of these goods. That was notthe form 
in which they originally brought the snit, 
and there cannot be the least doubt that 
they have had recourse to this line of 
attack as the result of a judgment recently 
delivered by the Chief Judge of the Small 
Cause Court. In my opinion, after hearing 
Mr. Binning’s argument upon this point, 
the alternative case is entirely without 
foundation, I cannot discern any feature 
of agency or in the least resembling agency 
in the transactions between tha plaintiffs 
and the defendants revealed by the evidence 
in the present case. The only ` agent in 
the matter was Abdul Kader and he was 
the plaintiffr’, not the defendants’, agent. 
Colour may always be given to forlorn 
hopes of this kind by the inclusion in the 
Indian indent forms of ¢.1., in addition 
to the c. 1. F. universally usedand understood 
throughout the commercial world. It is 
only necessary to look at the original 
plaint, the evidence of Abdul Kader and 
the invoice for the goods per SS. “Kybfels” 


to see how unsubstantial the plaintiffs’ 
contention is that they were, by some 
process altogether unexplained and 


inexplicable, as far as I can see, converted 
into defendants’ agent. In truth both the 
transactions are ordinary commercial 
dealings between principal and principal 
on Cl. F, terms and the additional c. 1., 
I presume, is intended for the benefit of 
Abdul Kader. Whether it be or whether 
it be not, would not affect my conclusion 
in the slightest degree that neither were 
the plaintifis ever in fact defendants’ 


agents nor ever thought themselves to 
be so until they were probably advised 
that their -position as principals in a 
litigation of this kind was insecure It 
is plain enough that, up to tbe 17th 
September 1914, the plaintiffs had a 


truer idea of their own rights ana liabilities 
in these transactions than the legal 
advisers whom they then consulted, This 
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change of front appears to have occurred 
between the 17th September and 9th 
October, upon which date they resolyed 
to send on the somewhat belated shipping 


documents relating to the “Kybfels” 
shipment of aluminium circles and get 
the defendants’ acceptance of the bill 
drawn against those goods. The points 
raised in the argument are points ‘of 
very geat interest and subtlety.. 

But before disposing of them it is 


necessary to clear the ground by dealing 
-with, and laying out of the case, the 
claim in respect of the shipment per SS: 
‘Barenfels” of the !6th July 1914. As 
to that, the position now appears to me 
to be simple and clear both in law and 
fact. The goods were duly shipped by 
the. German steamer “Barenfels” which 
put to sea before the outbreak: of wari 
The shipping documents, that is to say, 
the invoice, insurance policy and bjll of 
lading were duly presented to the defendants, 
Naginchand Fulchand, in Bombay along 
with the bill of exchange for acceptance 
on the 3lst July 1¥l4. The terms agreed 
upon by the parties to these dealings 
were clearly p/a or acceptance against 
documents. The defendants duly accepted 
against these documents, which were af 
that time in good order and all quite 
legal and valid. That being so, the 
property in the goods thereon passed to 
the ‘defendants and the plaintiffs disappear 
from the transaction, That is to say 
they would have disappeared but for the 
happening of an untoward event and the 
subsequent refusal by the defendants to 
pay the bill on maturity. The “Barenfels” 
appears to have been captured in the 
Mediterranean and taken as prize into 
Alexandria. Eventually she was sent on 
her voyage to Madras, her original port 
of destination, and the defendants obtained 
possession of their goods. Bat they refused 
to pay the plaintiffs’ interest between the 
date of maturity and the date. of the 
taking of the guods as well as the small sum’ 
of Rs. 10, notarial charges. Having regard 
tothe true nature of 0.1. F. contracts about 
which I entertain no doubt, it appears to 
me that upon these minor heads the 
defendants have uo case. They obiained 
all that they were entitled to obtain unded 
the G. 1. p. contract when the bill waa 
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presented to them for acceptance, that is 
to say, good shipping documents. They 
accepted against them and thereafter the 
risk was entirely their own and they 
were not entitled to refuse payment on 
maturity, and having refused payment on 
maturity they are clearly liable for 
overdue interest after that date. And 
that, I think, sufficiently disposes of the 
claim in this suit in respect of the first 
cargo, 


much more complicated 
to the “Kybfəels”. There 
appears to be no doubt but that the 
shipping documents were duly obtained 
on the 25th and olst July; that is to 
say, a German bill of lading on the 
25th and an English policy of insurance 
on the 3lst.. Strictly speaking, that is 
all that the plaintiffs were required to do, 
in the ordinary course of dealings under 
a œ 1. F. contract, provided, of conrse, 
that they forthwith forward such shipping 
documents to their purchasers along with 


The case ` is 
with regard 


their bill to be accepted by the latter. 
The terms may be 1/a or p/p. Bat 
in the present case there is no doubt 


that the understanding of the parties was 
that acceptance was to be against documents. 
Unfortunately long before these shipping 
- documents could have reached the defendants 
in Bombay, a state of war had broken 
out between ‘His Britannic Majasty and 
the Empire of Germany. And the question 
then arises: What are the resultant legal 


rights and liabilities of parties under 
c. 1. F. contracts, situated as the plaintiffs 
and defendants were tere? Speaking 


generally we may adopt the judgment of 


Kennedy, L. J., in the case of Biddell 
Brothers v. Clemens Horst Company (1), 
unqualifiedly approved in the House of 
Lords aa finally and satisfactorily 


determining what is the course of business 
aad what are the rights and obligations 
of parties to and under such c. E, 
contracts. The more delicate questions 
which have been argued here with consider- 
able skill on behalf of the plaintiffs do 
not, however, arise under normal conditions 
but are dependent upon variations introduced 


by the existence of a state of war. 
“(1) (1911) 1 K. B. 934 at p. 954; 16 Com. Cas, 
107; 80 D, J. K. B. 684, 
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Taking it as settled law that in the ordinary 


course of business a seller on CLF. 
terms is entitled to be prepaid by his 
buyer on presentation to the latter of 


valid and legal shipping documents, the 
question to be answered here is: How is 
that course of business affected by, and 
in the eye of the Courts by what rule 
should it be governed under war conditions? 
In the first place what is to be examined 
is the effect of war upon contracts made 
between the subjects of belligerent states 
before war was declared. As a general 
legal proposition the Courts appear to 
have accepted this, that contracts entered 
into between subjects of countries, which 
were at peace when the contracts were 
made, are not necessarily abrogated by the 
breaking out of hostilities between those 
countries. The general rule appears tn 
be that unless the contracts are of an 
very special kind, the effect of war is 
not to avoid them totally but merely to 
suspend the remedies of one or other of 
the parties to them Such contracts would 
doubtless remain in abeyance during the 
continuance of hostilities, but upon their 
ceasing no good reason can ba shown 
why the rights still enforceable should 
not be duly enforced, the Governments of 
the parties to such contracts having now 
re-established all peacefol and normal 
relations. But there are exceptions to be 
engrafted upon these general rules, Some 
of those depend upon the very special 
features of the contracts under ccnsideration, 
and a better illustration perhaps could 
not be found than in the case, recently 
decided by Rowlett, J., of  Distington 
Hematite Iron Uompany, Limited v. Possehl 
& Co. (2). The ratio decidendi in all cases of 
that kind is a ruleof common sense rather 
than law and is referable to this dominating 
consideration that if the contract is of a 
kind requiring continuous performance of 
mutual duties by the parties to it and such 
duties cannot be so mutually performed 
during the continuance of a war and further: 
suspension of such mutual righte and obliga- 
tions for an indefinite period going muck be- 
yond merely placing the contract in abeyance, 
the result in the eye of the law would. 


(2) (1916) 1 K. B. 811; 85 L. J. K. B. 919, 


te 
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be that the original contract is void inas- 
much as taking if up upon cessation of 
hostilities would be something more than 
renewing it, would, in fact, be substituting 
forit an entirely new contract. A like 
rule would doubtless be applied to the case 
of partnerships between subjects of bellige- 
rent states and many other special cases 
might be given. The particular contracts, 
however, with which I am here concerned 
seem to have been excepted in the earlier 
judgments of the Courts almost as matters 
of course and without reference to any 
special considerations of this kind. In his 
judgment in the case of Esposito v. Bowden 
(3), Willes, J., lays it down as an accepi- 
ed principle of the maritime law that all 
contracts of affreightment are put an end 
to by the outbreak of hostilities between 
the Governments of the shipper and the 
ship-master. In all such cases, he addsthat 
it is the daty of the shipper to unload his 
goods and of the master t) find a new 
employment for his ship. Obviously, how- 
ever, that would be quite impossible’in a 
great number of cases under conditions such 
as those which subsisted at the time when 
the “Kybfels” took her cargo on board. 
Nor is it easy to say why a contract of 
affraightment should necessarily be put an 
end to by the outbreak of hostilities be- 
tween the Government of the ship-master and 
the Government of the port of its destina- 
tion. Doubtless no captain could be expect- 
ed in such circumstances to carry out a 
voyage at once and so faras his liability 
for freight money paid to him extends he 
would have the ordinary excuse excepted 
in almost every bill of lading that the fault 
was not his.but referable to restraint of 
Princes. As far then as the mere obliga- 
tion’ ofa shipper, who has received freight 
to make the voyage, extends, this may be 
a ease which, in the eye of the law, be- 
comes impossible of fulfilment, and time 
being of its essence, the result is not merely 
to suspend but entirely to avoid the enn- 
tract. It may, however, be doubted whe- 
ther the holder of the bills of lading, as 
evidence of' such contract of affreightment, 
would not -still retain some valuable rights 
against the ship-master upon the cessation 
De (1857). 7 EL, & Bl. 763; 27 L.J. Q B. 17; 8 Jur, 
s.) 1209; 6 W. `'R 732; 119 BoR. 1430; 29 L. 2, 

(o vi 298; 110 R. R, 822, 
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of hostilities, and it can hardly be said 
that looking upon the bill of lading rather 
as a receipt for goods than as imposing 
any continuous obligation upon the captain 
of a ship to carry them to a distant port 
that document would still not retain some 
commercial value. Willes, J., indicated a 
doubt whether the same sweeping legal pro- 
position would be applicable to cases sach 
as the case of the ‘“Barenfels” in which 
the voyage had been commenced before 
the outbreak of hostilities. In principle I 
confess [ can see na distinction between 
the two classes of cases though the prac- 
tical results might be different. In point 
of fact the whole of the ~Barenfels” cargo 
was duly recsived at the port of destination, 
so far as this consignee was concerned, 
after her capture as prize by the British 
authorities. Bot left to herself thera can 
ba no question that the “Barenfels” would 
nət have continued her voyageor taken the 
risk of capture by the enemy. So that, 
viewed merely from the theoretico-legal 
standpoint, [ cannot myself say that any 
valid distinction can be drawn between 
cases in which the voyage had, and cases 
in which it had not, bagun. Indeed in the 
latter case the remedy suggested by the 
learned Judge must, where the ship is still 
lying in a hostile port, be entirely beyond 
the reach of theshipper. Taking it, how- 
ever, to be settled law that. contracts of 
affreightment, entered into in time of peace 
between the subjects of countries which go 
to war while part atleast of that contract 
is executory, are thereby immediately and 
finally avoided, it is to be seen how that 
rule would operate upon parties to C. I. P. 
contracts one of whom is obliged to supply 
the other with shipping documents before 
that other can be compelled to repay him 
his outlay. It is not uncommonly said that 
‘in cases of this kind, which are partly no 
doubt cases under the general law of con- 
trast, but partly, and I think I may say 
in a mach larger degree, governed by special 
war Proclamations prohibiting trade with 
the enemy, viewed in the first light the 
rights of parties fall to be-regulated under 
sections 32 and 43 of the Negotiable In- 
struments Act. I think, however, that those 
sections, so: far from exhausting; do, not really 
touch the point of difficulty with „which I 
am dealing. The consideration for the 
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acceptance of the bill of exchange under 
oir. contract p/a, according to all mer- 
cantile usage and as is now established and 
well-understood law, ig no more than the 
production of good shipping documents, and 
if those documents are good shippiug docu- 
ments and valid at the time they are 
proffered to the buyer, then the fact that 
they become invalidated and void by the 
subsequent outbresk of-war, so making the 
case appear to fall uncer section 43 of the 
Negotiable Instruments Act, would have, as far 
as I can see, neither logical nor legal bearing 
upon the already established rights and liabili- 
ties of the parties to cir. contracts. For it 
is clear that eliminating all war conditions, 
once the buyer has accepted the bill of 
lading and the insurauce policy and has 
paid against them, his only remedy is under 
the one or the other of these contracts and 
he has no right to recover against the 
vendor, should the terms of either of them 
be infringed either by the ship-master or 
the Insurance Company. It is only, I sup- 
pose, when, upon arrival, the goods them- 
selves should be found to be of an entirely 
different or inferior quality from the goods 
ordered, or not be the goods ordered, or in 
extreme cases of that kind, that a case 
for damages against the c.1.¥. seller might 
be made out. I am not, however, concerned 
with circumstances of that kind. What I 
wish to emphasize is that the insnrance, 
freight and invoice papers, all at the time 
in due order, Jegal and valid, having been 
tendered to the buyer and the buyer having 
accepted the seller’s bill agaiustthem, the 
matter is, so far as the o. I. F. contract 
may be taken to run its normal course, 
finally concluded between the seller and 
buyer. This hardly needs illustration, as, 
for example, in the not uncommon case 
of the ship having actually become a total 
loss before the shipping documents reached 
the buyer. Nevertheless no one shall say 
that he is thereby absolved from his liability 
to the seller on c.i. F, terms, nor has any 
such contention, I think, ever been raised. 
But one would have thought that so com- 
mon and staring a feature of contracts of 
this kind would have led toa Htrle more 
careful and searching analysis of the extent 
-to which the same principle governs or is 
modifed by tke sudden: introduction of an 
entirely new element such as the outbreak 


INDIAN OASES, 


MARSHALL & CO. v. NAGINCHAND PHUL CHAND. 


649 


of ‘war and the terms of war Proclamations 
against trading with the enemy. We have 
no greater authcrity on this branch of the 
law than Serntion, L. J.; who, as Scrutton, 
J., -decided the very interesting and instruc- 
tive case, referred to him by arbitrators, 
of Arnhol Kurberg & Co. v. Blythe, Green, 
Jourdain § Co. Theodor Schnetder §& Or. v. 
Burgett & Newsam (4). There Scrutton, L. 
J., lays it down that the key to many of 
the difficulties arising in œ. 1. K. eontracts 
is, in his opinion, to-hold firmly before the 
mind this point, that in law what is esr- 
tracted to be sold and paid for is not the 
goods but the shipping documents. And 
he goeson to say that it is not essential 
that if the goods do not arrive, the bayer 
should have a good claim on one of the 
contracts, but it is essential, in his opinion, 
that before the buyer can be asked to accept 
the bills drawn against such shipping docu- 
ments, the contracts, he is thus asked to 
take over substituting himself thereunder 
for his seller, shculd be good legal contracts 
such as he may lawfully enter into. Upon 
the first point, the Court of Appeal con- 
sisting of Swinfen Eady, L. J., Bankes, L. 
J, and Warrington, L. J., dissented from 
Scratton, J., while, upon the second point, 
they unanimously agreed with him. This 
has caused me the greater difficulty because 
while upon analysis I should have thought 
that there was little doubt that the first 
dictum for all practical purposes was 
correct, I think there was as little doubt 
that the second wasat least arguable. But 
in all cares of this kind, which are cases 
of contracts governed by the Royal Pro- 
clamation, there can be very little doubt 
that, what would have been comparatively 
easy perhaps to analyse and understand, 
kad become somewhat confused by the literal 
adhesion of Courts to every word of that 
somewhat loosely phrased and sweeping 
Proclamation. For example, in such a case 
as that of Duncan Fox & Co. v. Schrempft 
& Bonke (5) there can be no donbt but 
thas the decision was mainly ivflaenced by 
the consideration that tne bills of lading 
were for a voyage termirating at a German 
port, and, therefore, the Judges had no 


(4) (1915) 2 K. B. 379; 
5 


3 
(5) (1915) 1 K. B. 865; 
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hesitation whatever in finding that as 
between the plaintiff and defendant in the 
suit before them, compelling the defendant 
to accept against such shipping documents 
would be the same thing as compelling 
him to trade with the enemy. The goois 
were clearly, in the opinion of the Court, 
in course of transmission to an enemy 
port. Donbtless, if they had got there and 
had been of service, use and comfort to the 
enemy, any mercantile transaction which 
could have contributed to that result would 
have been within the spirit as well as the 
letter of the Proclamation. But when we 
come to analyse what has really occurred 
in all dealings of this kind notwith- 
standing the ease with which the result 
is-brought within the actual language of 
the Proclamation, it may, I think, be fairly 
debateable whether that Proclamation has 
in law any decisive bearing upon the rights 
established between the selier and buyer, 
situated as were the seller and buyer in 
Duncan Fou & Co. v. Schrempft & Bonke (5). 
For in all cases of that kind there is really 
a double contract, the latter partof which 
may or may not be trading with the enemy 
but has really nothing to do with the con- 
tract originally entered into between the 
parties before the war broke out. Thus, 
before the outbreak of hostilities, let us say 
A buys from B certain goods to be consigned 
to a destined port. B procures the goods 
at his own cost, puts them on a vessel, obtains 
the shipping documents and sends his bill 
to A for the price o. i. r. and along with 
his bill he sends the shipping documents. 
Now, here isa complete contract between 
A and B,and certainly B, the seller, can 
bave no intention of trading with the 
enemy or trading with anybody but A. A 
may have had it in his mind to trade with 
the enemy or anybody else, but »hat con- 
cern is that of Bs? Bis out of his money 
for the goods purchased on C. I. F terms 
in the course of business for A and by his 
order. Unfortunately, war breaks out and 
the destination of the ship happens to 
be an enemy purt and A desires to avoid the 
contract (although he might, in the parti- 
cular case before the Gourt, very easily bave 
deflucted the course of the voyage or. unload- 
ed his goods), relying upon the language of 
the King’s Procinmation, and seeks to be 
released . from his lawful obligation to B, 
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upon the greund that he had the unlawful, 
intention himself of trading with the enemy, 
which he cannot now carry out. So in a, 
recent Bombay case, that of Nissin Isaac 
Bekhor v. Sultanalli Shustary (6), where 
the goods were apparently to be ship-, 
ped from Germany, although the point 


which Macleod, J., discussed in the 
greater part of his judgment was 
entirely different, he appears to have. 


entertained no doubt that the presentation 
of such shipping documents was no con., 
sideration for the acceptance of the seller's 
bill. He dismisses the subject in a, 
sentence, merely saying that he cannot under- 
stand how such operations could be said 
not to violate the provisions of the Pro- 
clamation. The matter has here to be very 
much more minutely considered and it does 
not appear to me to admit of such easy 
and, if I may say withoatoffence, summary. 
treatment. It is quite true that having 
regard to the current of authorities in Eng- 
land, the words of the Proclamation have 
been enforced with rigorous exactness to 
the letter, which in such cases as Rex v, 
Oppenheimer (7), certainly seems to gu very 
much beyond the spirit. That was the 
case of one prosecuted criminally under 
the Proclamation for obtaining goods, wares 
and merchandise from the enemy’s country; 
and it was found asa fact that the goods 
he obtained were his own although he doubt- 
less obtained them from the enemy’s 
country. That was held to be no justification 
inlaw. He was convicted at the Assiz:s 


-and the Court of Appeal felt no doubt in, 


‘confirming the conviction. Yet one wouvid 
have thought that looking to the spirit 
and intention of the Proclamation the words 
relied upon by the Trial Judge Atkin, J., for 
his ruling of law, which was approved 
upon the same phrase in the Ocurt of 
Appeal, would, in their natural context, 
mean vubtaining gocds, wares or merchandise 
ofand from the enemy’s country. For ik 
could hardly be contended that, if the thing 
could be done, obtaining one’s absolute. 
property, which had happened to be left 
at the outbreak of war in the enemy’s 
country, from that country, could, either in 
theory or practice, in letter or spirit, be a 


(6) 28 Ind. Cas. 433; 17 Bom. L. R. 249; ‘6 B. 11. 
(7) (1915) 31 T, L. R. 269; 84 L. J. K. B. 1760, . 
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Violation of the King’s Proclamation. That 
Proclamation has been extended in every 
direction to matters which are not, strictly 
speaking, within the ordinary meaning of 
trade and commercial relations, so as to 
prohibit every kind of intercourse between 
the King’s subjects and the enemy. Bnt 
allthose extensions have been upona very 
definite principle which is entirely different 
from the rigorous application of the words 
in the manner and sense in which they 
ware enforced in Oppenheimer’s case (7). And 
if we look at the scheme of the Proclamation 
as a whole particularly with reference to the 
preamble, ‘we find that it rests mainly upon 
the old common law, and after reciting the 
dates upon which war broke out, or a 
state of war existed between His Britannic 
Majesty’s Dominions and those of the Ger- 
man Empire and the Dual Monarchy, res- 
pectively, it goes on to say that itis contrary 
to law for any person, etc., to trade with 
or have commercial transactions with, etc., 
Then follow many specific prohibitions, of 
which those ‘contained in the seventh clause 
are by far the widest and cover almost 
. every conceivable case of illegitimate trading 
or having commercial relations with the 
enemy. Still, speaking generally and having 
regard to the object of the Proclamation, I 
should suppose that it was intended to pro- 
Wibit actual trading or “the institution or 
maintenance of commercial relations with 
the enemy, on and after the date of the 
existence of a state of war. It is true that 
special reference is made to certain con- 
tinuing contractual relations, particularly 
those, unde: life insurance policies and the 
like. But I should doubt whether merely 
taking over a suspended contract, the com- 
pletion of which, if it ever could be complet- 
ed, conld not by any means augment the 
enemy’s wealth or increase his efficiency, 
would be any contravention of the principle, 


at any rate, of this Proclamation. It would 
be otherwise if in order to effect the 
éompletion of such a contract it were 


necessary to.do anything to the-detriment 
or diminution of His Britannic Majesty’s 
resources: and’ the corresponding increase 
of those of the enemy. And’ if that be 
the true scope and intention of the P:cclama- 
ten, then it would be a question of some 
nicety “whether in the case of- contracts 
made between an Englishman and a German 
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before the outbreak of the war, the taking 


over by another Englishman, from the 
original contracting Englishman of that 
contract, would in itself constitute dis. 


obedience to the King’s orders, that is to 
say, if the party so taking over were 
content to await the termination of the 
war on the chance of then obtaining his 
rights, and particularly. where the contract 
was of such a character that only the 
executory part must of necessity advantage 
the King’s subject and correspondingly 
diminish the resources of the enemy. 
Referring now to the second dictum of 
Scrutton, J.,in the trial of Arnhold Karberg 
and Company's case (4) the learned Judge 
has laid it down that in oc. I. F. dealings, 
while it is pot essential that the buyer 
should have a good claim on the contracts 
sent him by the seller, it is essential that 
those contracts should be of a kind into 
which he could lawfully enter. In this 
and all cognate cases the logical infirmity 
of the conclusion never appears to have 
given the English Courts any trouble, even 
assuming that it was present to the minds 
of the Judges. For, in all cases of the 
kind the contracts of which Serutton, J., 
was speakiig are contracts not between 
the c.1. F. seller and buyer, but really 
between the c. 1. F. buyer and third parties, 
that is to say, the ship master and the 
insurance company; and those contracts at 
the time they are made are made by the 
seller in pursuance of the ordinary course 
of business, not fcr himself, but for his 
buyer with the intention of passing them 
on to him as soon as they can be carried. 
In a very large number of cases, bills of 
lading are made cut in the name of the 
buyer directly, and in all such cases the 


contract between himself ard the ship- 
master is concluded on the day of the 
execution. It appears to me in theory to 


make not the least difference, theugh their 
transmission may be delayed by days or 
weeks or according to distances even by 
months. Is it then a case of compelling 
buyers to enter into contractual relations 
with the enemy subjects in contravention 
of the King’s Proclamation? This appears 
to re to be the real ground of the leading 
English decisions on the point. Quite apart 
from any consideration of policy, quite 
apart from any consideration whether op 
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not what remairs to be done under the 
contract, assuming that it can possibly be 
done, would be to the advantage of the 
enemy country, the Courts appear to have 
gone upon what looks kke rather a 
sentimental reason, namely, that in this 
peculiar form of dealing, the bayer is not 
to be forced into contractual relations with 
an enemy, before his contract with his 
seller is completed. But upon the line cf 
reascning I am following, there need be 
no such renewal or substitution of such 
contractual relations, where the bill of 
lading and the insurance policy are in the 
first place taken out in the name of the 
buyer, even fora moment, With the takirg 
out and execution of them, all the contraciual 
relations which ever will exist between 
buyer, the ship-master ‘and the insurance 
company, are already in existence. And 
the mere forwarding of {the documents 
makes no substantial alteration in what 
has already passed. Doubtless there would 
be a difference if after the outbreak of 
hostilities the seller bad taken ont an 
insurance policy with the enemy or received 
a bill of lading from the master of an 
enemy ship. Both these contracts would 
have been in their inception illegal, and 
not such contracts as cculd ba proferred 
by way of consideration for the payment 
_of the price of the merchandise. When 
Serutton, J., says that contracts entered 
into by the seller, on behalf of the buyer, 
meaning, of course, the ordinary shipping 
documents, must be contracts which the 
latter could lawfully enter into, it appears 
to me that it is only in the case I have 
suggested that that dictum could invariably 
be applied. For, even where the bill of 
lading is not taken outin the name of the 
buyer but in that of the seller, according 
to the decision of Kennedy, L. J., in 
`” Biddell’s case (l) the property in the goods 
still passes from the moment of shipment, 
and the only effect of the seller getting 
the shipping documents in his own name 
is that he retains a jus disponendi until 
‘he has endorsed them over to the buyer, 
But this jus disponendi is something different 
from what the law means by property in 
the goods, and there can be no question, 
I think, but that even where the seller 
has so obtained the shipping documents in 
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his own name, as son as he afterwards 
hands them over to the buyer, the property 
in the goods in law must be taken to have 
passed from the moment of shipment. The 
transfer of the documents by endorsement, 
either direct to the buyer or in blank and 
so conveyed to the buyer, merely eliminates 
the jus disponendi which up to that moment 
the seller had retained. And I am: now 
to examine whether in such a case there 
is any real renewal of a contract between 
the buyer and him who, in the first 
instance, executed the shipping documents 
to the seller. I have already shown that 
this need not necessarily be so, Is it in 
fact ever so within the meaning of the 
Proclamation? I confess I entertain grave 
doubts. It is not for himself that the 
seller has made these contracts. He is to 
take no benefit under them. He merely 
acts pursuant to the ordinary course of 
business in this matter, for and on behalf 
of the buyer, and the substitution of the 
real for the apparent relation seems to 
me to leave the matter exactly where it 
was at the time the shipping documents | 
were obtained. 

This brings me to my laət criticism 
and clear ‘statement of what I conceive to 
be the logical infirmity underlying all 
these cases. It turns upon an exact view 
of the importance, of the time element. If 
I am correct in the first part of my 
judgment, and 1 have no doubt I am, in 
holding that a tender of shipping documents 
which at the time are so tendered are in 
all respects good and in order, finally 
completes the contractual relations up till 
then existing between the seller and the 
buyer, so far, that is to say, as any 
obligation of performance still rests on the 
seller, it is obvious that where war is 
imminent according to the decisions:of the 
English Courts everything depends upon 
the precise moment of time at which the 
shipping documents passed into the hands 
of the buyer, If they come into his 
possession. as good contracts before the 
declaration of hostilities, then the decision 
in such cases as Arnhold Karberga & Oom- 
pany’s case (4) certainly could not apply to 
them and the fact that war broke out 
almost immediately afterwards would not, 
in my opinion, absolye the buyer from 
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his obligation to pay the bill which he 
had accepted against these shipping docu- 
ments. But if that be so, then it is clear 
that in effect, from the first, no logical 
ground could be assigned for drawing a 
distinction in the rights and obligations of 
the parties to each other ino. I. F. dealings 
according as the shipping documents, all 
good legal contracts at the time, either 
were or may hapren to come into the hands 
of the buyer before or after some wholly 
unexpected supervening condition has render- 
ed them void. In a case, for example, 
such as that with which I am dealing, 
suppose the parties had been within three 
days’ post of each other, the plaintiffs might 
have sent the shipping documents relating 
to’ the cargo aboard the ‘‘Kybfels” to the 
defendants just oneday before the outbreak 
of the war. In every other respect the 
relative position of the parties would have 
- been exactly the same. Every fact would 
have remained unaltered. And if the defend- 
ants had accepted against these documents 
on the 3rd August, I do not see how they 
could have been heard to say afterwards 
that they were not oblizei to pry on ma- 
turity. It is clear, therefore, that so far 
as the first and by far the most important 
stage of these transactions is concerned, there 
Was nothing wrong with the documents 
which the plaintiffs obtained, nor would their 
transmission to, and acceptance by, the de- 
fendants at any point of time before the 
4th August 1914 have enabled them to 
say that by substituting the real and intend- 
ed contractual relations between themselves 
and the shipping-master, for those which 
nominally appeared in the first instance on 
the papers between the plaintiffs and the 
shipping master, they were entering into 
contractual relations with the enemy or in 
any other sense contravening the words or 
intention of the King’s Proclamation. Now, 
see how finely these two conflicting results 
can be brought together in point of time. 
What wonld have been in all respects per- 
fectly good consideration on Wednesday, 
let us say, may be a very bad consider- 
ation, according to the decisions of the Eng- 
lish Courts, on Thursday; and between these 
two days we may still further narrow the 
line of distinction. I confess that when 
the subject is approacked in this way the 
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substantial ground upon which most 
the English cases rest seems to me to 
become extremely infirmand insecure. In 
the first place because, as I have said, it 
is not really a case of a person entering into 
new contractual relations with an enemy, 
as is always assamed in the judgments of 
the English Courts. Rightly analysed they 
were, and were intended to be, his contractual 
relations and nobody else’s from the 
moment that the papers of the contract 
, were duly executed, and, secondly, because 
J do not think that if that be really so, 
it can be a case of the kind contemplated 
by section 56 of the Indian Contract Act. 
It is not according to my uaderstanding, 
as beween the seller and the buyer on 


“C1. F. terms, the case of a contract good 


becoming void by the 
supervening of new conditions; for as 
between the seller and the bayer with 
whom alone I am concerned, the particular 
contracts under examination do not ex'st 
and never have existed, and I have already 
shown that this must be so, the commonest 
cases which may occur often introducing no 
special difficulties due to the outbreak of 
war, In noc. I. F. contract that I have heard 
of, once the shipping documents had been 
obtained in good order and made over to 
the buyer, has the seller any further con- 
cern with them whatever. But it is said 
that he must tender, as consideration for 
the buyer accepting his bill, valid, legal and 
existing contracts. I really do not see that 
that consists with the theory of œ r +, 
dealings. Certainly they must have been 
at the time they were made legal and valid 
contracts. Else, doubtless, they would form 
no consideration whatever for the buyer 
parting with his money before the receipt 
of the goods, but once they fulfil those 
conditions they are in themselves the con- 
sideration for which the buyer pays his 
money; and the fact that owing to the 
length of time required for their transmission 
and the supervening of altogether unexpected 
and paramount conditions, they have unfor- 
tunately become void before they reached 
the buyer, appears to me on a strict 
analysis to be a question as much between 
him and the other parties to those contracts, 
and one from which the seller is entirely 
excluded as though the superveniug of those 


at its inception 
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conditions bad been postponed till, say, 
one minute after the shipping documents 
had come into the buyer’s hands. If the 
true view of the law be that the seller has 
completed all that he was bound to do 
under a ©. 1. F. contract by procuring 
for the buyer valid and legal bills of lading 
and a valid and legal insurance, then it may 
be argued, as it has been argued here, and I 
think that the weight of logic and reason is 
in favour of that argument, that he has 
done all that he was required to do under 
the contract and is entitled to claim im- 
mediate payment. He cannot have immediate 
‘ payment owing to intervening conditions of 
space and time which prevent the documents 
being instantly transferred to the buyer; 
but for the sake of theoretical exactness I 
should have thought that that consideration 
might have been ignored and the result 
regarded as bsing wholly unaffected by it. 
Such, however, does notappear to have heen 
the view of the Courts in Hngland. They 
appear to have thought that the contract 
between the shipper and theinsurance com- 
pany and the buyer was in the first instance 
a .contract between the shipper’ and the in- 
surance company and the seller, and that 
if. it should unfortunately become void before 
it could: reach the buyer, the resultant lass 
was to be the seller’s and notthe buyer’s. 
But that presupposes that which is not in 
fact true, namely, that these contracts are 
really in the first instance contracts made 
for the benefit and advantage of the seller 
and that there is a real transference and in 
substance the making ofa new real contract 
between the buyer and those whoin the first 
instance contracted with his seller. It is 
there, I think, the fallacy underlying all 
these decisions can be exposed. 


I have endeavoured to lay this matter out 


in some detail because I wish in the first — 


instance to disentangle the decision of cases 
of this kind from considerations drawn from 
section 13 of the Negotiable Instruments Act 
and section 56 of the Indian Contract Act. 
Next, because I do not think that the cardinal 
principle upon which all these cases have to 
be decided is really affected ir the slightest 
degree by the prohibition of the King’s 
Proclamation. And lastly, because in certain 
of the more recent cases there seems to me 
to have been considerable confusion of prin- 
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ciples, some drawn from the common law 
and some from the King’s Proclamation, to 
which Courts have referred as the ground 
of their decisions. That has made the subject 
difficult and complicated. But itdoes appear 
to me to have been too hastily assumed that 
in every case of the kind buyers are at 
liberty to resile from their contracts when 
loss isinevitable, merely because thé shipping 
documents, perfectly good at the time they 
were made, have become void as between 
those who are the true. parties to them, and 
in this manner to shift what ought to be 
the buyer’s loss to the seller. 


Such are my own views at present ‘and, 
expressed with the greatest deference to 
English authority upon this somewhat 
vexed question. Nevertheless I should 
hesitate to, give effect to them in a case of 
this kind which is exactly çoyered by a 
decision of the English Court of Appeal. 
There is in fact no point which I can discover 
upon whish it would have been differentiated 
upon principle from the decision in Arnhold 
Karberg y Company's case (4). That case, 
was decided by the must eminent authority 
in England upon this particular branch: of. 
law. His opinion was confirmed by “three, 
eminent Judges of apneal; and it- would. 
seem to be merely inviting appeal and 
further expense if I were to setup my own 
opinion against such high authority. Con- 
sidering the case undistinguishable in all 
essentials from Arnhold Karberg § Oompany’s 
case (4), I think it would really be to the 
interest of all parties to hold myself bound 
by that decision, and, therefore, to say that 
inasmuch as the bill of lading had become 
a void contract before it was tendered to the 
defendants on the 10th November 1914, there 
was at the time a failure of consideration 
for the acceptance of the bill of exchange 
and they were, therefore, not bound to pay: 
at maturity. It has been contended that 
their acceptance was unconditional and,- 
therefore, in any event they were bound 
to pay. That cannot be. The plaintiffs 
have néver denied that they were bound 
to supply the ordinary shipping documents 
according to the custom of c.1. F, dealings. 
They cannot contend that the defendants, 


“would have been equally boand to pay at 


maturity if they had not supplied them 
with any shipping ‘documents at all. “That 
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would have been a case of making a negoti- 
able instrument without any consideration 
whatever. So it is clear, and that is the 
footing upon which the case has been 
mainly argued, that the plaintiffs were 
bound to supply the defendants with good, 
legal contracts under the heads 1. and F. 

I think I hive sufficiently indicated my 
own opinion, had the matter been 
res integra, that the plaintiffs had com- 
pletely met their obligations and would 
have been entitled to immediate payment 
on maturity. But in view of the great 
authority the other way, I shall not give 
effect to what I have tentatively expressed 
in the form of a reasoned criticism of the 
matter but shall abide by the current of 
decisions in the English Courts. I must, 
therefore, hold that in respect of the shipments 
of aluminium circles perSS. ‘Kybfels’ the 
defendants were justified in refusing to pay 
at maturity and that the plaintiffs in 
respect of so much of their claim have 
no case, and the suit must, therefore, be 
dismissed with all costs, save and except 
such costs as may on taxation be held 
to have been incurred over so much of 
the claim, viz., Rs. 201, as in the first part 
of this judgment I have decreed to the 
plaintiffs. Those costs the plaintiffs will 
have from the defendants. 


_ The amount deposited by the defendants 
in Court, viz, Rs. 4,001, the defendants 
to have liberty to withdraw. 


‘Suit dismissed, 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No 86 or 1915. 
September 13, 1416. 
Present:—Mr. Abdur Rahim, Officiating 

‘ Chief Justice, and Mr. Justice / 
. . Seshagiri Aiyar. 
V. RAMASWAMI AIYAR—P.aintirr— 
APPELLANT 
g versus 
Tut MADRAS TIMES PRINTING axd 
PUBLISHING COMPANY, LIMITED— 


DEFENDANT— RESPONDENT. 
- Master and servant—Incompetence, dismissal of ser- 
vant for, before stipulated term of service— Wrongful 
dismissal, action for—-Damages, 


Where a person is employed who has not the re- 
quisite competency for the office, his dismissal before 
the stipulated term of service is not wrongful and no 
action lies for damages therefor. [p. 656, col. 1] 

There is no material difference betwecn a servant 
who will not and a servant who cannot perform tho 
duty for which he is hired. [p. 656, col. 1.] 

Harmer v. Cornelius, (1858) 5 ©. B. (x. s.) 236; 28 
LJ. C.P. 85;4 Jur, IN. Ss) 1110; 6 W. R. 749; 
141 E. R. 94: 116 R, R. 654; Jenkins v. Batham, (1655) 
15 C. B. 16830 L. R. 373; 24 L, J. 0. P 94; 1 Jur. 
(x. s) 237; 3 W. R. 288: 139 E. R. 384; '00 R. R. 
297: Shain v. Arnott, 2 Stark. 256, followed. 


Appeal from the decree and judgment 
of Mr. Justice Bakewell, dated the 29th 
September 1915, in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
Court, in Civil Suit No. 71 cf 1914, reported 
as 32 Ind. Cas. 380. 

Messrs. J L. Rozario, V. V Srinivasa Atyan- 
gar and N. Chandrasekhara Atyar, for the 
Appellant. 

Messrs. d. Suryanarayana Aiya and 0. 
Srinivasan, for the Respondent. 


JUDGMENT., 


SESHAGIRI Atyar, J.—This is a 
damages for wrongful dismissal The plaint- 
iff was appointed co-editor of the Madras 
Times in .anuary 1912 for a period of 
ten years. He was dismissed from service 
on the 2tst of February 1914, The learned 
Judge held that the dismissal was right. 
The appeal raises questions relating to the 
validity of the plaintiff’s appointment and 
the competency of the Directors to dismiss 
him. It is not necessary to deal with 
these questions. The appeal can be dis- 
posed of on a shorter ground. 

Mr. ©. P. Ramasami Aiyar, 
for the plaintiff, deposed thus: 

By tHe Covst.—You said that the plaintiff 
has not, to your knowledge, been employed 
elsewhere since leaving the Times ? 

A,— Yes. 

Q.— Could he have obtained employment ? 

A.— Ido not think so at all. 

Q.—Why P 

A.—He cannot be a co-editor or manager 
of a paper elsewhere from my knowledge 
of him. He has not the qualifications for 


suit for 


examined 


it. 

The plaintiff has not gone into the 
witness-box to swear to the contrary. 
We must, therefore, take it as establish- 
ed that the plaintif should not have 
been appointed as co-editor as he had no 
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qualifications: for the appointment. On this 
conclusion of fact, it. is obvious that the 
plaintiff cannot recover damages from the 
defendant. 


In Smith’s “Master and Servant,” it is 
pointed out, quoting Chitty on Pleadings, 
that a servant suing for wrongful dismis- 


sal will have to plead that he was and 
is competent’ to discharge his duties, but 
that he was wrongfully dismissed. Willes, 
J., says in Harmer v. Cornelius (1) that 
“whena skilled labourer, artizan or artist 
is employed, there is on his part an 
implied warranty that he is of -skill 


reusonably competent to the task he under- 
takes.” The further question is where a 
person is employed who has not the 
required competency for the office, is his 


dismissal wrongful, because ke has been 
turned out before the time fixed in the 
agreement. Mr. Rozario is right in his 
contention that there is nothing in the 


records -of this case to warrant the sugges- 
tion of the learned Trial Judge that 
the plaintiff “obtained his position under 
the Company in a manner which is unex- 
plained and extremely suspicious.” lt must be 
assumed for the sake of argument that both 
the parties acted honestly and that the 
plaintiff practised no deception. Even then, 
on the finding, as to.want of capacity the 
dismissal must be upheld. Mr. Justice Willes 
in the case already quoted statesthat “the 
failure to afford the requisite skill which 
had been expressly or impliedly promised 
is.a breach of legal duty and, therefore, 
miséonduct.” On this fiction of law it has 
been held that the dismissal of a servant 
would be right. Jervis, ©. J., in Jenkins 
y. Bétham (2) upheld the dismissal of an 
arbitrator for “ignorance of the subject and 
inecompetency to act in the business.” Lord 
Ellenborough in Shain v. Arnott (3) held 
that “there is no material difference be- 
tween a servant who will not and a servant 
who cannot perform the duty for which he 
was hired.” 


(1) (1858) 5 C. B. (N. n.) 236; 28 L.J. O. P. 85; 4 
Jur. (x. 8.) 1110; 6 W. R. 749; 141 E. R.94; 116 RÈ R. 
65. 
| (2) (1855) 15 C. B. 168; 3 C. L, R. 372; 24 L.J. O. 
P. 94; 1 Jur. (x. s.) 287; 3 W. R. 283; 189 E, R. 384; 
109 R. R. 297. 

(8) 2 Stark. 256. 
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Applying the above principles, it is clear 
that the dismissal of the plaintiff by the 
company was justified. The learned Judge 
has, however, directed that the plaintiff to 
pay “costs in the higher seale.” The case 
does not present any difficulties and noreasons 
are given why the plaintiff who was em- 
ployed for a fixed period should. be regarded 
as having abused the process of the Court in 
suing for damages for wrongful dismissal. 
The appeal must bə dismissed with costs, but 
the decree of the learned Judge must be 
modified by directing that the ordinary costs 
of a single Counsel be paid by the plaintiff 
for the original trial. 

ABDUR Rasin, Orro. C. J.—I agree. 

Appeal dismissed, 

V.R.P. 


ALLAHABAD HIGH COURT. 

Secon» Civiu Appzat No. 1891 ov 1915. 

July 12, 1916. 
Present: —Mr. Justica Walsh and 
Mr. Justice Sundar Lal. 
GANGA PRASAD—Pratn11FF—APPELLANT 
VETSUS ` 
HIRA LAL AND ANOTHER—DEFENDANTS— 
RESPONDENTS, 

Negotinble Iristruments Act (XXVI of 1881), ss. 22, 
66 - Hundi, vayable sivty-one daysafter date—Presenta- 
tion for acceptance, whether, necessary—Presentation 
for-payment, when to be made — Maturity. 

In the case of a hundi payable sixty-éne days 
after date, the payee or endorsee is not bound to 
present it for acceptance atonce [p. 657, col. 2.] 

Every bill of exchange, ‘which is not expressed to 
be payable on demand, at sight, or on presentment, 
is at maturity on the third day after the day on 
which it is expressed to be payable, and must be 
presented for payment at maturity. ` [p. 657, col. 2.] 

Therefore, a hundi drawn on-7th May and payable 
sixty-one days after date,\.weifld:be correctly pre. 
sented for payment on July 10th, “Tp. 657, col. 2.) 

Second appeal from‘ _fv'sdecree of the 
First Additional Subordinate Judge, Ali- 
garh. n i 

Mr. Gulzari Lal, for the Appellant, 

Mr. Panna Lal, for the Respondents. 

JUDGMENT.—The plaintiff in this, 
case sues to recover a sum of Rs. 609 
due on a kundi dated 7th May 1909, drawn 
by Lal Das-Kedar Nath on Ram Gopal- 
Bhagwan Das of Delhi, payable sixty-one 
days after date. The payee is a firm 
consisting of the defendants of tha first 
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party. The.hunit.was endorsed by the 
payee to the plaintiffs on llth May 1914. 
The plaintiffs endorsed it to Khub Chand- 
Saligram, who endorsed it to Kanhaya Lal- 
Brij Lal, The kundi. was never presented 
to the drawers for acceptance, but -some- 
time on the ‘10th July :1914, it was pre- 
sented by the -holder for payment. In 
the meantime the firm of the drawers failed 
. somewhere about the Sth to 10th July 1914. 
The drawees refused to pay the amount. -The 
.last holder, therefore, demanded . repayment 
from his endorser.and obtained it. In the 
same way the plaintiffs in their turn had to 
_pay to their endorsee,.and in their turn they 
now claim payment from the defendants of the 
first set (their endorsers) as wellas'the draw- 
ers. The Courts below have given a.decree 
‘against the drawers, but have dismissed the 
suit against the payeer. The decree against 
drawers is perhaps of but little value as 
their business has failed. The plaintiffs, 
therefore, haveappealed to this Court with the 
object of obtaining a decree against their 
endorsers. The kundi was never presented 
for acceptance by any cne, and payment was 
refused when it was presented for payment on 
lOth July 1914. The question in the ĉase 
ir, whether the payees who endorsed over the 
hundi to the plaintiffs are responsible for 
the amount claimed. 


Under section 35 of the Negotiable Instru- 
ments Act (XXVI of 1881) in the absence 
of a contract to the contrary, whoever en- 


‘dorses and delivers a negotiable instrument: 


before maturity, withont in such endorse- 
ment excluding cr making conditional -his 
own liability, is bound'thereby to every 
subsequent holder, in case of ‘dishonour 
by the drawee, acceptor, or maker, 
to compensate such holder for any loss- or 
damage caused to, ‘him: by such dishonour, 
, provided due noticg of the dishonour has been 
-given to or recdivéd by such endorser as 
-hereinafter provided. 

Again under section 87, “the drawer of a 
bill of exchange until acceptance. and the 
. acceptor are, in the absence of a contract to 
the contrary, respectively liable thereon as 
principal debtors, and the other parties thereto 
are liable thereon as sureties fcr............ 
the. drawer or acceptor, as the- case may be.” 
Section 38, - however, lays down that “as 
between the parties so liable as sureties, cach 
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prior party is, in the absence of a contract to 
the contrary, also liable thereon as a, principal 
debtor in respect of each subsequent, party.” 
“Under these sections the defendants-payees 
are liable to the plaintiff, provided -notice of 
the dishonour has been given to, or received 
by, ; them as provided by the Act. In 


_paragraph No. 5 of the plaint, the plaintiff 


alleges the giving of such notice, which.is not 
denied in Hira Lal’s written statement. .The 


„grounds on which the defendants or respond- 


ents seek to repudiate their liability are:— 

(1) That the kundi was.not presented at 
proper time. for acceptance. ; 

(2) That the last purchaser of the hundidid 
not give notice of non-acceptance to the con- 
testing defendant at the proper time. 

(3) That Khub Chand and Kalian Das, 


after purchasing the hundi, took discount two 


months in advance from the drawers and gave 
them two months’ further time to pay the 


- hundi and did not send it for acceptarea to 


the drawee. 


In the case of a kundi like: this, payable 
sixty-one days after date, the payee or 
endorsee is not bound to present it for accept- 
ance at once, though it would be prudent for 
him to do so. Non-presentaticn for acceptance, 
therefore, does not relieve the defendants from 
responsibility. The defendants themselves 
might have presented it for acceptance before 
endorsing it over to the plaintiffs. They, 
however, did not do so, nor did they make it 
a condition of their liability that presentment 
for acceptance should be made within a 
specified time. I come now to the second 
point raised by the defence. Every bill of 
exchange, which is not expressed tobe payable 
on demand, at sight, or on presentment, is at 
maturity on the third day after the day on 
which it is expressed to be payable (vide section 
2% of the Act). A bill of exchange payable 
at a specified period after date must be 
presented for payment at maturity (section 66 
of the Act). The period of sixty-one days 
expired on 7th July 1914, and the bill was 
at maturity on 10th July 1914, The present- 
ment for payment on 10th July was, theréfore, 
correctly made. It issaid that the business 
of the drawers failed on some date- between 
Sth and 10th July 1914. The lower 
Appellate Court has not ‘found the exact date 
on which the business of the drawers failed 
but the endorseos were, however, not bound to 
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present it for payment before 10th July 1914. 
- The delay in presentment for payment does 
not relieve the defendants respondents from 
liability. Section 94 lays down that notice 
ofdishonour must be given within a reasonable 
time, and the party réceiving such notice in 
order to make a prior party liable should give 


notice of.such dishonour within a reasonable 


time (section 95). The learned Juage has 
recorded no finding on the point. The view 
of the law taken by him is entirely erroneous. 
Neither Court has recorded any finding on the 
third point. We cannot at this stage deter- 
mine the case finally. The learned Subordi- 
nate Judge has, on an erroneous view of law, 
held that the respondents are not liable, and 
has disposed of the case ona preliminary 
point. We would allow the appeal, set aside 
the decree of the lower Appellate Court and 
remand the case under, rule 23 of Order 
XLI to the lower Appellate Court, with 
directions to restore the appeal to the file of 
pending appeals and hear and dispose of the 
same aceording to law. Costs here and 
hitherto incurred will abide the result. 


Appeal allowed; Cause remanded. 
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PATNA HIGH COURT. 

Seconp Civit Arrear No. 3235 or 1912. 
dune 14, 1916, 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

BISHEN NARAIN DAS PODDAR AND 
OTHERS— APPELLANTS 
versus 
CHANDRA KANTA NAIK AND ANOTHER 

— RESPONDENTS. 

Chota Nagpur Tenancy Act (VI B.C. of 1908)—Bengal 
Rent Act (X B. C. of 1859), s. 82—Eviction of raiyat— 
Status of under-raiyat after ejectment of occupancy 
tenant for non-payment of rent—Locus standi to object 
to decree against occupancy tenant. 

After an occupancy tenant has been ejected from 
a holding for non-payment of rent, his under-ratyat 
is a mere trespasser, and is liable to ejectment at 
the instance of the landlord. [p. 659, col. 1.] 

An under-raiyat has no locus standi to question the 
validity of a decree of ejectment passed against the 
occupancy tenant. [ p. 659, col. 2.] 


Appeal against the decree of the Dis- 
trict Judge, Manbhum, dated the 2nd 
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September 1912, confirming that of the Sub- 
ordinate Judge, Manbhum, dated the 19th 
April 1912, 


Mr. Naresh Chandra Sinha, for the Appel- 
lants. 7 

Mr. Hasan Imam (with him Mr. Lal Mohan 
Ganguli), for the Respondents. 


JUDGMENT. 

Ros, J.—In this case the appellant is a 
cultivator of the District of Manbhum, who, 
prior to the passing of the Chota Nagpur 
Tenancy Act, was an under-raiyat in an occu- 
pancy holding from which the occupancy rayat 
had been evicted for failure to pay ‘rent. He 
retained possession after the decree against the 
occupancy raiyat and also after the execution 
of that decree by delivery of possession to 
the decree-holder. That decree was obtained 
on the 6th April 1908, and possession was 
delivered on the Sth June 1908 and the 
present suit instituted on the 3rd July 1911. 
The Chota Nagpur Tenancy Act was extend- 
ed to the locality in which this holding is 
situate in the year 1909. The proceedings 
before us, therefore, prior to the present 
suit, were under the Rent Act Xof 1859, and 
the present suit itself is to be considered in 
the light of the Chota Nagpur Tenancy 
Act. 

The plaintiff claims to evict the defendant 
as a trespasser. To beon the safe side he 
also issued a notice upon him to quit, 
but as he states in his plaint he is confident 
that any such notice was unnecessary. The 
defendant puts up three defences. 


First, that he is a tenant and that, therefore, 
under the Chota Nagpur Tenancy Act he is 
not liable to eviction by any Civil Court save 
that of the Deputy Commissioner of Manbham. 
Secondly, thatheis an under-ratyat and that the 
interest of an under-radyat is an incumbrance 
upon the holding not void but only void. 
able and that his under-tenancy has never 
been avoided in the manner contemplated 
by the Rent Act; and thirdly, if beis to 
be regarded as a trespasser he has a right 
to enter into a contest upon the validity of 
the decree made against the occupancy 
raiyat for ejectment for failure to pay rent, 
Practically, therefore, we have to consider 
only one question in this case and that ig 
whether the defendant was a trespasseror 
a tenant. lf his interest was an incum. 
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brance obviously he was a tenant; if he 
was a tenant no suit against him would 
lie; if he is a trespasser action may be 
taken against him in the ordinary Civil 
Court. 

The lower Courts have concurred in find- 
ing that he is a trespasser. After full 
consideration of this question we feel that 
we must agree with the conclusions arrived 
at by the lower Courts. We have search- 
ed the Weekly Reporter for any expression 
of opinion in respect to the status of an 


under-ratyaé in the case of an occupancy 
holding from which a raiyat has been 
evicted for non-payment of rent. There is 


ample justification for the proposition that 
where a holding of an occupancy raiyat is 
sold, the interest of an under-razyat is not 
void but voidable. Butthere is no case of 
an under-ratyat’s status being recognised 
in a case in which the occupancy holding 
is entirely destroyed under the old Rent 
Law. Section 82 seems to us to completely 
decide the question by its direction that 
when a decree is for eviction. the decree- 
holder shall be put in actual physical 
possession of the land. There is a clear 
distinction between proceedings in regard 
to a tenure-holder and proceedings in regard 
to a raiyat. Where the proceeding has 
been with regard to 8 tenure-holder or 
under-tenant the decree is to take the form 
of an order to all razyats to pay rent to 
the decree-holder, and it seems to us that 
it is impossible to say that the decree- 
holder can be put” into actual physical 
possession of the land, unless indeed it be 
conceded that the under-razyat is completely 
ignored and treated as having no locus 
standi. 


The remaining point for decision is 
whether the under-raiyat can, in the pro- 
ceedings now before us, contest the validity 
of the decree against his lessor. His lessor 
was Rajendra Chowdhury and he obtained 
the holding by a sale for arrears of rent. 
It is clearly set out in Act X of 1859 
that a sale for arrears of rent can only 
take place in the case of an interest which 
is transferable, It is clearly laid down 
that a decree for ejectment can only be 
made ina case in which the holding is not 
transferable. 

Therefore, Mr, Naresh Chandra Sinha argues 
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that the two deerees are contradictory in 
terms; one or other of them must be wrong, 
and he contends that it was open to his client 
to come forward and contest the second 
decree. Here againit is clear that the under- 
raiyat could not contest the validity of that 
decree in this suit as defendant, unless he had 
a locus standi to contest the validity thereof in 
a separate suit in which he would have been 
the plaintiff. We can find nothing what- 
ever in any part of Act X of 1859 which 
could give an under-razyat a locus standi 
to institute such a suit or proceeding as 
plaintif. He might perhaps have main- 
tained a suit for a declaration that the decree 
was fraudulently obtained and, therefore, a 
nullity. But he had no locus stand: to 
have it declared that it was contrary to 
law. Therefore, he cannot put forward the 
illegality of that decree as a defence to a 
suit in which itis sought to declare him a 
trespasser. 

In these circumstances we feel the de- 
cision of the lower Court is correct and 
that the appeal must be dismissed with 
costs. 

Appeal dismissed, 
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MADRAS HIGH COURT. 

Ssconp Civit APPEAL No, 958 or 1915, 
September 20, 1916. 
Present:—Mr, Abdur Rahim, Officiating Chief 
Justice, and Mr. Justice Spencer. 

M. K. RAMASWAMI PATTAR— 
Priantire No, 1—APPELLANT 
versus 
GOPALAN srrrep KALLAMPALLI 
VALIA NAYAR AVERGAL (prap) AND 
OTHERS— PLAINTIFF No. 2 AND DEFENDANTS— 
RESPONDENTS, 

Malabar Law— Maintenance, family arrangement in 
liew of, by karnavan, whether can be set aside by suc- 
ceeding karnavans. 

Whore the karnavan of a Malabar tarwad, by a 
family arrangement, grants specific lands to the 
junior members of the tarwad in lieu of maintenance, 
the arrangement is binding on the succeeding 
karnavans and cannot be set aside unless for good 
cause. [p. 660, col. 1.] 

Ekknath Eachara Unni Valia Kaimal v. Manakkat 
Vasunni Elaya Kaimal, 5 Ind. Cas. 774; 7 M. L. T. 
102; 20 M. L. J. 344; 33 M. 436, followed. 

A suit for recovery of possession of such land 
cannot be maintained by a succeeding karnavan, 
unless the latter seeks to set aside the arrangement 
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and offers-to make some other suitable arrangement 
for the junior members who are in possession of the 
dand. [p,-660, cols. 1452.) -> 
“Second appeal against the -‘decree-of: the 
Court of the’Temporary Subordinate'Judge, - 
Palghat at- Calicut, in ‘Appeal ‘Suit “No. 
#72 ‘of (1914, preferred ‘against "that ‘of 
the ‘District ‘Munsif, Alatur, in‘ Original 
‘Suib’No. 82 of 1913. 

Mr, O F. ‘Ananthakrishna Aiyar; for the 
Appellant, 

iMr. P. Appu-Nair, for the Respondents. 


JUDGMENTP.—The lst plaintiff obtained 
a lease from the 2ni plaintiff, the,present 
karnavan cf the éarwad to which the 
defendants belong. It is found “that the 
“Ist plaintiff, as a matter of fact, did. not 
pay tbe Rs. 609 towards the consideration 
of the lease and the Munsif has also 
found that: the lease was not-a tena fide 
one. Bat it is contended by Mr. Anantha- 
krishna Aiyar that the question of consider- 
ation is, not relevant, so far -as his 
client's right to recover possession from 
the defendants is concerned. The 2nd 
plaintiff, on the decree being made dis- 
missing {he suit, did not appeal against 
the ‘decree. It isthe lst plaintiff that 
appealed to the lower Court. Therefore, 
so far ag the 2ad plaintiff is concerned, the 
decree against him is binding and is con- 
clusive of-his rights. “So far‘as -the Ist 
plaintiffs rights -are ‘concerned, even: suppos- 
ing that the lst plaintiff had a bona file 
‘lease, we do ‘not’ think that he is entitled 
to oust- the ‘defendants: from ‘the posses- 
sion. The ‘defendants are:in*possession as 
junior ‘members ‘of - the tarwad - under an 
-arrangement made sometimes ago, by 
which‘ they were given ‘possession of - this 
larid in lieu of-maintenance to which they 
were entitled. 


- Ib has been held in .Hkknath Eachara 
Unni Valia Kaimal .v. “Manakkat : Vasunni 
Elaya Katmal (1) that where there “has 
been a ‘bona fide arrangement of this 
character, that -arrangement is: binding. on 
the succeeding .karnavans ‘ani cannot “be 
set aside unless for good cause. 
caase is alleged in this-ease. Farther it 
was ruled in Second Appeal No.. 563.of 
1905 that a: suit . for -recovery ‘of 

(1) 5 Ind, Cas..774; 83 Mi 436; 7 MI L. T.:103;. 23 
M. L. J. dt, 


INDIAN CASES. 


“No such ` 


C1917. 


possession -of Jand--which has been granted . 
‘in lien of maintenance, cannot .be - main- 

tained -unless the succeeding -kurnaran - 
seeks to set . aside the -arrangement ~and 
offers to make some other suitable arrange- 
ment-for the maintenance of: the junior 


‘members who .are <in possession .of -the 
land. : 
lt is urged by -Mr. Amanthakrishna 


Aiyar-that Ayling and Seshagiri -Aiyar, 
JJ., in Second Appeal .No. .78 of 1915 
have dissented from that view. -Apparent-. 
ly.the ‚judgment in Second Appeal ‘No. 
563 was.brought to their notice, but .the 
Jearned Judges :do not -discuss the question 
and .do not say that they .:did mot 
agree in. the view of law laid down sin 
Second Appeal No. 553 of 1905. They 
only say that the offer-of maintenance is nota ` 
condition precedent to.the . maintainability 


of a suit of this character. We think 
that the law as laid -down in Second 
Appeal Ne. 563 of 1905, -which is in 


accordance -with the .view . expressed in 
Bkknath Eechara Unni Valia -Katmal -v. 
Manakkat Vasunni Elaya Kaimal . (1), is 
reasonable:and correct. 

The third point argued. by Mr. Anantha- 
krishna -Aiyar is .that. the :1st ‚plaintiff 
should at.least have been given.a . decree 
for arrears of rent, But -his main . case 
was that the defendants were not: entitled 
to possession’ and it was the “that . was 
entitled -to . possession under the lease. 
No doubt under clause 6 of the -lease 
(Exhibit A) the Ist, plaintiff-is entitled to 
recover the arrears of rent from the 
defendants . for the-year-1087 in lieu cf 
interest. on .Rs.-500,. which is said to have 
been paid by him. It has been found, 
however, by both the Courts that he did 
not’ pay any such amount. That being 
the finding, ‘we see-no force in this con- 
‘tention of Mr. Ananthakrishna Aiyar. ` ` 

The result is, the appeal is dismissed 


“with costs, 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
-Letrexs Patent APPHAL No. 50 or 1916, 
November 23, 1916. 
Present:—Sir Herry Richards, Kr., Chief 
Justice; and Justice Sir P, O. Banerji, Kr. 
SUKH LAL - Devenpanr—AppeLnant 
versus 


BISHAMBHAR— PGAINtIFF—.RASPONDENT, 

Mortgage—Right ta receive dues at funerals, mort- 
gage of, validity of—Maha Brahmins, right of—Exisling 
right—Transfer of Property Act {IV of 1882), s. 6. 

A mortgage by a Maha Bralnnin of his rights to 
receive the dues and offerings at funerals of Hindus 
on particular days is not null and void. [p. 663, col. 


Obiter dictum—No Maha Brahmin can bring a 
suit to compel any person carrying out a funeral to 
employ him and in tho absence of a special agree- 
ment a Maha Brahmin cannot bring a suit against 
nnother Maha Brahmin for fees received. [p. 663, col. 
1.) 

“Reghoo Pandey v. Kassy Pandey, 10 C. 73; 13 C. L. 
R.. 263; 83nd. Jur. 197: 6 Ind. Dec. (N. s.) 51, followed. 

Puncha Thakur v. Bindesri Thakur, 28 Ind. Cas. 
675; 19 C. W. N. 580; 43 C. 28, explained. 

Theright to receive the dnes at funerals is an 
existing right, [p. 662, col. 1.] 

Appeal under section 10 of the Letters 
Patent against the order of Mr. Justice Walsh, 
dated the:27th. March 1916. 

FAOTS.—The facts material for 
reportare as follows:— 

One Niadar, a Maba Brahmin now deceased, 
mortgaged: his. birt jajmani right to the 
plaintiff, another Maha: Brahmin, by.a usu- 
fructuary. mortgage-deed, dated 19th June 
1906, for Rs. 300. The stipulation. was that 
the mortgagee would offisinte as priest at 
Hindu funeral ceremonies: inu..place, of the 
mortgagor and appropriate the profits for 
the. first:six:days in every alternate month 
in:the town of Sarsawa and ‘the. appurte- 
nant-villages in len.of interest. The plaint- 
iff: alleged. that he enjoyed this-right till 
August 1912, when he was dispossessed: by 
the. defendant, the successor. of*the: mort. 
gagor,. Hè came. into Court claiming. Rs.:350 
as  dimages:suifered! on accaunt of. dispos- 
sessiom: and. seeking. to; bring tó sale the 
bint jajmant' right tos» raise the above 
amount. 

The- defence, inter alia, was that the. birt 
jajmant: right-of a Maba Brahnin was not 
immoveable: property and by its; nature was 
not-capable of being,mortgaged. 

The-Court of first instance, the Munsif of 
Shaharanpur, „accepted the defendant’s plea 
and dismissed the suit, On appeal the Dis- 
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trict Judg2 set aside the decree of the Mansif 
and held that such a right was immoveabla 
property and could bə validly mortgaged. 
The defendant then appealed to the High 
Court and ‘that Court confirmed the de-ree 
of the District Judge. Thereupon the defend- 
ant filed a Letters Patent Appeal. 

Mr. A. Haider, for the Appellant.— 
Maha Brahmin’s birt. jajmani right is 
not immoveable property as understond in 
the Transfer of Property Act, and if such a 
right is-not immoveable property it cannot 
be the subject of a mortgage (section 58 of 
the Transfer of Property Act). Then such a 
right from its very nature is uncertain. 
There isa mere chance or poasibility of 
getting something. The gift to a Maha 
Brahmin is voluntary and one may choose 
his priest. Such a property, if it bə called 
a property, cannot ba transferred (section 6 
of the: Transfer of Property Act). 

[Ricwarps, OC. J.—Is there anything illegal 
in pledging whatever right one has?! 

Mr. A, Hatder—No, but in this case the 
right is so uncertain. 

[Baxerst, J—If there be an agreement 
between Maha Brahmins to tak: offerings in 
turn is it enforceable? | 

Mr. 4. Hatder.—Yes, 
moveable property and 
something. 

Referred to. Jiummun Pandey v, Dinoonath 
Pandey (1) and Puncha Thakur v. Bindesri 
Thakur (2); The prinziple of the last ruling 
applies in this case and is in my favour. 

[Ricuaros, C. J.-The reasoning in the 
last case is self-contradictory If no pro- 
perty passed by sale how could the sons be 
given possession? 


Mr, A. Hatder.—There isa ruling of this 
Court inm which it has been held that 
such a right cannot be mortgaged; ride 
Gopi Nath v. Jhandu (8), There is no 
doubt that in this oase birt jajmant bahies 
were mortgaged but really it was a right 
to take offerings from the persons whose 
names were entered iu the bahtes. 


[Ricaaros, C. J.—Take the case of a ferry 
right. Can it be transferred? | 


buf it is not im- 
is not a specific 


(1) 16 W. R. 171. 
(21 28 Ind, Cas. 675; 19 C. W. N. 599; 13 C. 25 
(3) 4A. L J. 712; A. W.N. (1907) 282, 
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Mr. 4. Hatder.—Yes, but a Maha Brahmin’s 
right is altogether different. It is intangi- 
ble. It is res extra commercium also. 
Gour’s Transfer of Property Act, Volume 
I. The present is like the case of pu- 
jartes. 

[Ricwarps, C. J.—In the case of pujaries 
it is a purely voluntary offering. In the case 
of Maba Brahmins offerings are always made 
but there may be a choice. ] 

Mr. A. Hatder-In the case of pujaries 
also one may choose his puñari. 

There is no estoppel if the mortgagor 
comes into Court and says that there can 
be no mortgage of a right like this. 

There is necessity of the property being 
specific; vide Gour’s Transfer of Property Act, 
Volume II, page 799. 

[Banenst, J.—It is specified as the offering 
of the six days? | 

Mr. A. Haider.—No one may come on 
those six days. 

TBanersi, J.—He takes his chance. | 

[Ricsarps, C. J.—Suppose there is a right 
of fishing on partieular days. There is no 
certainty of one’s catching fish on those 
particular days. Can such a right be 
transferred? 

Mr, A. Haider.—It can be transferred for 
the fish is there. 

[Rrcaarps, C. J.—I only give the illustra- 
tion to show that the uncertainty of getting 
the thing is not the test. ] 

Mr. A. Hutder—Then the Court should 
not pass a decree which cannot be executed. 
Vide Durga Prasad v. Genda (4). It is 
in the nature of a personal service and 
cannot be attached or sold in execution of 
the decree. 


Mr, Binode Bihari, for the Respondent.— 
This kind of right is of great value to the 
possessor and tbere is a custom of trans- 
ferring such right. Such a right is peculiar 
to Hindu Law and: has always been treated 
as immoveable property. Vide Krishnabhat 
v. Kapabhat (5), Balvantrav v. Purshotam 
Sedheshvar (6), Raghoo Pandey v. Kassy 
Parey (7). 

He was then stopped. 


. (1889) 169, 


4) A. WON. 
H. 0. R, A. c 187. 
H. O. R. 99 at p. 105. 
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JUDGMENT.—This appeal arises out of 
a suit brought on foot of an alleged mort- 
gage. The mortgagor and the mortgagee 
were both Maha Brahmins. This isa seot 
which performs certain seremonies and 
duties at funerals of Hindus, They general- 
ly carry out their duties at some place 
frequented for the purpose of cremations and 
other funeral ceremonies. It frequently 
happens that the Maha Brahmins between 
themselves arrive at some arrangement by 
which certain Maha Brahmins are allowed 
the exclusive right of taking offerings and 
remunerations on particular days. The 
mortgage in the present case took the form 
ofa mortgage of the right to the dues and 
offerings on six days every two months. 


` The defendantsare the collateral heirs of 


the deceased mortgagors; but they themselves 
claim to have succeeded to the very rights 
(such as they were) which belonged to 
Niadar, the mortgagor. The Court of first 
instance dismissed the claim. The lower 
Appellata Court decreed the plaintiffs claim 
in part. The learned Judge of this Court 
confirmed the lower Appellate Court. The 
contention at both hearings in this Court, 
and apparently also in the lower Appellate 
Court, on behalf of the defendants, is that 
the mortgage itself is absolately null and 
void, that it did not operate to transfer any 
right nor had Niadar any right which he 
was capable of transferring by mortgage or 
otherwise. It has been fairly and properly 
admitted here that our decision in the 
present appeal ought to be exactly the 
same asif the snit wasone between the 
original mortgagee and the original mort- 
gagor. Section 6 of the Transfer of Property 
Act has been quoted to us, and it is said that 
this so-called right of Niadar was at best 
a “mere possibility” within the meaning 
of clause (a) of that section and that the 
“mere possibility” was incapable of being 
transferred. It cannot be disputed that . 
certain offices are performed by Maha 
Brahmins at the funerals of Hindus, nor can 
it bedisputed that Maha Brahmins receive 
for those duties certain remunerations. 
The amount largely depends upon the 
surrounding circumstances, the generosity 
of the relatives carrying out the funeral and 
very probably, the wealth and position of the 
deceased. The offerings in this sense are 
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not purely voluntary. No doubt there is 
no obligation upon any person to employ 
any particular Maha Brahmin. No Maha 
Brahmin could bring a suit to compel any 
person carrying out a funeral to employ 
him and itis probable that in the absence 
of a special agreement a Maha Brahmin 
could not bring a suit against another Maha 
Brahmin for fees received. That the right 
to receive the dues at funerals is looked .up- 
on by the Maha Brahmins themselves as 
an existing right is to some extent illustrated 
by this very case. The mortgage was made 
as far back as the year 1906, and the defend- 
ants themselyes consider that they have 
succeeded to the rights of Niadar as his 
heirs. A very similar question arose in the 
case of Raghoo Pandey v. Kassy Parey (7). 
That was a suit to redeem a mortgage of 
these very rights. There the plaintiff was 
seeking to pay back money in. order that 
he might be restored to rights which had 
been transferred by way of mortgage. The 
defendants were actually resisting redemp- 
tion, considering that they had acquired 
rights which they would rather keep than 
receive the plaintiff's money.. This case 
‘was decided in the year 1853, and we refer 
to itat the present moment as showing to 
what an extent these rights have been 
recognised by the Maha Brahmins themselves. 
We have already pointed out that they ecn- 
sider the rights of so substantial a nature 
that they frequently enter into arrangements 
between themselves specifying particular 
periods when different Maha Brahmins may 
. be present at cremation grounds to perform 
the offices and receive dues. We have been 
referred to several cases, amongst others ibe 
case of Puncha Thakur v. Bindeard Thakur 
(2). There the plaintiffs, the sons of a 
deceased priest, brought a suit to be restored 
to a 3-anna share in the offerings at a certain 
temple. Their father had made a mortgage 
of the 3-anna share. The Conrt of first 
instance had given the plaintiffs a decree 
for possession and this decree was affirmed 
by the Caloutta High Court. The learned 
Judges considered that the offerings at the 
temple were nota class of property which 
could be transferred by way of mortgage 
and that accordingly the mortgage was null 
and void. We may remark that the 
offerings ata temple do not stand on the 
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sim3 basis as remuneration which Maha 
Brahmins receive for the services they 
perform at Hindu funerals. Farthermora, 
in that case whilst the learned Judges held 
that neither the mortgaga nor sale conveyel 
any rights, nevertheless the plaintiff appears 
to have been successfal in getting a decree 
for possession of these very rights, On 
the whole we see no reason to disagraa with 
the decision of the lower Appellate Court 
and the learned Jadge of this Court. We 
accordingly dismiss the appeal with costs. 4 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
INSOLVENGY Casus No. 250 of 1911. 
AND No. 19 or 1912. 

June 16,1916. |: 
Present:—Mc. Justice Greaves. 
In re SITAL PRASAD AND OTHERS— 


INSOLVENTS. 
Insolvzncy —Infant, whsther canbe adjudged insolvent, 
The law does not contemplate that an infant shoald 
be adjudged an insolvent, under any circumstances 
even in respect of judgmont-debts or necessities, 


[p. 664, col. 1.] 


Mr. S. K. Ohakravarti, 
Assignee. 

Mr. Zorab, for the Secure Creditors. 

JUDGMENT.—This is an application on 
behalf of Gouri Sanker and the other partners 
in the firm of Kedarnath and Juggernath, 
who were adjudicated insolvents on the 
29th January 1912, Gouri Sunker having 
been adjudicated on the 22nd November 
1911. These two insolvency proceedings 
have been consolidated. The applisation now 
before me is to set aside the order of ad- 
judicationso far as these three persons are con- 
cerned, on the ground that they were infants at 
the date when the orders of adjudication made 
against them respectively were passed. It 
appears that an order was passed in the 
Court of the District Judge of Ghazipore 
under section 7 of Act VIII of 1890 (The 
Guardians and Wards Act) on the 11th Decem- 
ber 1909. These three persons were minors ' 
on that date and Gouri Sunker attained his 
majority in the year 1916 and the other two 
infants will attain their majority in the years 
1925 and 1928 respectively, and by virtua 
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of the. order of the District Judge of Ghazipore 
the age of majority of-the infants will be 21. 
The application is opposed by certdin secured’ 
creditors, who have obtained an order for sale 
for the purpose of realising their securities 
under section 2, clause 18, of the Presidency 
Towns Insolvency Act and I was reférred to 
two sections of the Contract Act, viz., section 
68, which’ provides that if a person incapable 
of entering into a. contract is supplied with 
necessaries the person supplying the neces- 
saries is entitled to be re-imbursed from ihe 
property of the person incapable of so 
contracting, and also to section 247 of the 
Contract Act, which provides that a person 
who is under the age of majority may be 
admitted to the Lenetits of partnership but 
cannot be made personally liable for any 
obligation of‘ the firm; and the argument 
addressed to mé founded upon these two 
sections was that’ the’ infants,’ who are 
rendered liable under these sections, must be 
debtors, or otherwise there would be no 
right. against. their property under those 
sections... I think.that argument is not well 
founded: I. do not:think that the'sections 
presuppose: that they are ‘debtors. In: the: 
case of infants who are under a disability, 
the law-in this country to prevent hardships 
arising in the case of supply of necessaries, 
or in the case of a family partnership, has 
provided special ‘remedies against their. pro- 
perty, but I do not think fora. moment that 
they are.debtors, and so the distinction that 
Counsel .who appeared forthesecured creditors 
sought to make.with regard to the English. 
caseol In re- Jones, Exparte Jones (1), the passage 
to which he referred -being at page 119, does. 
not seem::to me well founded. I do not think 
thatthe Jaw contemplates that an infant 
should..be. adjudged" an insolvent, although. 
there.is.a passage in. Williams on Bänk- 
ruptcy, llth Edition, page 4, in which it is. 
suggested. that in respect of judgment-debts 
our necessities an infant may be so adjudi- 
cated, bnt-there is no decision which so. 
lays: down, and: I°do-not propose to so 
decide «in. the-absence of any authority, for the. 
proposition. My. own view is that an. infant. 
cannot be.adjudged ‘an insolvent under any 
circumstances; and ‘so I grant the application 
and set aside the orders of adjudication made- 


(1) (1881) 18 ChsDi109; 501: J. Ch, 678/145 LoT 
198; 29 W R. 747, 


against Gouri Sunker and the other applicants 
Kedarnath and Juggernath, €o faras the 
costs of the secured ereditors are concerned, . 
they can add their costs, of their appearing 
here, to their securities, and I make no order 
against Raghubir or against the infants 
themselves. The Official ‘Assignee will’ take 
his costs out of the assets in his hands. 
Application granted. 


MADRAS HIGH COURT. 
Seconp Oivin Appeat No, 2267 or 1914, 
- August 15, 1916. 
Present :—Mr. Justice Spencer 
and Mr. Justice Krishnan. 
ARAKKALAKATH KOYATTO AND OTHERS 
—PLAINTIFFS— Å PPELLANTS 
versus 
PANIGALATT KUNHAMMAD— 
DEFENDANT— RESPONDENT. 

Malabar Law—Kanom deed—Improvements, valuè 
of, stipulation for payment of, by jonmi onwedemp- 
tion—Kanom, redemption of, by melkanomdar—Suit 
for value of improvements paid to kanomdar, maintain. 
ability .of—Transfer of Property Act (IV of 1882), 
s. 74-—Oontract Act (IX of 1872), s. 69. 

Under’ the terms of’ a kanom deed, the jenmi 
undertook to pay the valde of improvements: when 
he redeemed the kanom. A. melkanomdar, who re- 
deemed the kanom and who paid the kanomdar the 
value of repairs effected by him, sued the jenmi for 
the same: 

Held, that on the constructions of the kanom deed, 
the suit: was premature. [p. 665, col, 1.] 

Second: appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Calicut, in Appeal No. 732 of 1913, preferred 
against that of the Court of the Additional’ 
District: Minsif;. Caliout,, in Original. Suit: 
No. 236 of 1912... 

Mr. Ky P. Ramakrishna. Atyar; fors thes 
Appell nts... 

Mr. K. Govinda Maron, for the:Respond~. 
ent; 


JUDGMENT.—The melkanomdar has 
redéemed ‘the prior kanom and‘in so doing. 
has had to pay for improvements madé by 
the kanomdar and he seeks to recover. the 
same from the. jenmi. 


His- plea that when. the.melcharth. was. 
executed the jenmi misrepresented that he 
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had carried out the. repairs and that there 
was nothing, more than Rs. 600 due to the 
kanomdar, has been fonnd against. The 
plaintiff did not seek to avoid his own 
melkanom in consequence of haying had to 
pay. for. improvements, and in this view, 
the lower Courts rightly fonnd that his 
suit was premature, 

Jt is now sought to make a canse of 
action. out of a personal covenant in the- 
kanon deed (Exhibit B) by the jenmi to 
pay for repairs, the melkanomdar having 
succeeded to all the rights of the kanomdar, 
when he redeemed his. mortgage under 
section 74 of the Trausfer of Property Act. 


But as we read Exhibit B, the jenmi has: 


not undertaken to pay these sums until 
he: pays the mortgage money, and it 
cannot. be contended that he-has been called 
upon to do this yet. 

It was next sought to base a cause of action 
on section 69 of the Indian Contract Act, .on 
the ground that the jenmz was bound by law 
to make the payment. But the melkanomdar 
in this case was bound to pay for improve- 
ments when he redeemed the kanom and 
the jenmi was not bound by law to pay for 
improvements till he himself redeemed the 
property. 


The second appeal fails and 
. with costs. i 
Appeal dismissed. 


is dismissed 


V.R. P. 


PATNA HIGH COURT. J 
Civit Rue No. 1206 or 1915. 
May 22, 1916, 
Present: — Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
BHARAT MAHTO AND otgers— 
PLALNTIFPS—PETITIONERS 
versus 
NISARALI SHEIKH AND oraurs— 
DEFENDANTS ~ Opposite Party, 
Provincial Small Cause Courts Act (IX of 1837), s. 
25—Specific Relief Act (Eof 1877), s. 12—Suit for 
specific performance and damages for breach of contract, 


cognizance of, by Small Cause Court—Proper course 
—Plaint, amendment of —Pleadings. 


Where a plaintiff‘asks for two alternative reliefs- 


in the Small Canso Court, one: of them. nob being: 
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cognizable by that Court, but on the face of it a relief 
which cannot be given inlaw, the proper course is 
to diroct that the plaint be amended by striking out 
the clause demanding that relief. [p. 666, col. 1.] 


Rule against a decision of the Subordinate 
Judge, Manbhum, dated the 17th September. 
1915. . 

Mr. Sishar Kumar Mitra, for the Plaintiffs, 

Mr, Abani Bhusan Mukerji, for the Defend- 
ants. 


JUDGMENT. —The facts of this case 
briefly are, that the applicants before. us. 
were mortgagees, and the opposite party, 
mortgagors, under a deed securing the same 
of Rs. 200 to the applicants, In Bysack 
1321 a contract was entered into, where- 
by in consideration of the making of an 
endorsement on the back of the mortgage--. 
deed crediting Rs. 215 to the mortgagors’ 
account under that deed, a number of cattle, 
bullocks and buffaloes should be handed 
over to the mortgagees. The mortgagors 
having failed to carry out their part of 
the contract, the mortgngees instituted a 
suit in the Court of Small Causes praying 
in the alternative for delivery to them of 
the cattle, or for damages to the extent 
of Rs. 215 and interest for their non- 
delivery. The learned Sabordinate Judge 
was of opinion that the suit was in essence 
a suit for recovery of money due on the 
mortgage-debt; he, therefore, dismissed the 
plaintiffs’ suit, and ordered the defendants 
to pay the plaintiffs’ costs. 

The matter now comes before us under 
section 25 of. the Small Cause Courts Act 
at the instance of the mortgagee plaintiffs, 
It seems to us that the position through- 
out has been misconceived. The suit is 
in effect a suit upon a contract. The con- 
sideration on one side was the writing :of 
certain words upon a piece of paper. That 
part of the contract has been performed 
by the plaintiffs. It is, therefore, necessary 
that the defendants shonld perform their 
part of the contract, or pay damages: 
for its breach. Unless there is something: 
remarkable about the bullocks and buffaloes, 
it i3 obvious that adequate compensation for 
the breach of the contract can ba given.in. 
money. Therefore under the Specific. 
Relief Act, section 12, no suit for specific 
perfcrmance would lie. Bat the plaintiffs 
have asked for that specific performance, 
and. under segtion 15, Second Schedule 
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Provincial Small Cause Courts Act, clause 
15, a suit for specific performance is not 
cognizable by a Small Cause Court. The 
question before us is, the plaintiffs having 
asked for two reliefs in the alternative in 
the Small Canse Court, and one of these 
reliefs not being cognizable by that Court 
bat on the face of it a relief which can- 
not be given in law, what action the Small 
Cause Court should have taken with regard 
to the plaint, We are of opinion that in 
the exercise of the discretion vested in us 
under section 25, substantial justice will 
be done if we direct that the plaint 
be amended by the striking out of the clause 
or clauses demanding specific performance of 
the contract. The suit will then be dealt 
with solely as a suit for damages occasioned 
by a breach of the contract. Let the learned 
Subordinate Judge be directed to assess those 
damages and to make a-decree accordingly. 
In view of the mismanagement of this case 
by the plaintiffs’ legal advisers we think it 
fair that they should pay the costs of the 
hearing of this Rule, hearing-fee one gold 
mohur. The costs of the Small Cause Court 
will, of course, follow the result of the action. 
Rule made absolute. 


BOMBAY HIGH COURT. 
First Oivin Appeat No. 178 or 1915. 
September 7, 1916. 
Present:—-Sir Stanley Batchelor, KT., Acting 
Chief Justice, and Mr. Justice Shah. . 
MANIUAL BRIJLAL SHAH— 
APPELLANT 
versus 
“Tae GORDON SPINNING anv MANU- 
FACTURING Co., Leo. 


-— RESPONDENTS. 

Companies Act (VII of 1918), s. 38—Rectificution 
of register—Appeal, conditions precedent to—Purchaser 
of shares at Court sale, rights of—Transfer of shares — 
Articles of association—Discretion of Directors — Civil 
Procedure Code (Act V of 19C8), s. 100, O. XXT, r. 
79. 

The proviso to section 38 of the Indian Companies 
Act, 1918, should not be confined to the last clause, 
but must be read as a general reservation imposed 
on all the clauses of the section. [p. 667, col, 1; p. 
668, col. 2.] 

Amrita Lal Ghose v. Shrish Chunder Chowdhry, 26 
C. 944; 4 C. W. N. 101; 18 Ind. Dec. (x. s.) 204, re- 
ferred to. 

The conditions precedent to the existonce of p right 


of appeal under section 38 are that the lower Court 
should have directed an issue to be tried in which 
some question of law was raised, and that that Court 
should have come to a decision on such issue. [p. 
667, col. 1; p. 668, col. 1.] 

An appeal can lie from the decision of an issue 
directed to be tried on the grounds mentioned in 
section 100, Civil Proceduro Code. - [p. 668, col. 1; p. 
670, col, 1.] 

The purchaser of certain shares of a limited Com- 
pany ab a Court sale in execution of a decree against 
the share-holder is not entitled as of right to have 
the shares transferred by the Company to his name. ` 
The position of a purchaser at a Court sale is neither 
better nor worse than that of a private pur- 
chaser, [p. 667, col. 2; p. 669, col. 2.] 

Reg. v. East Indian Railway Company, 1 Ind. 
Jur. (N. s.) 288; Bourke O. C. 395, distinguished, ; 

Per Batchelor, J.— Whether the gale is made by a 
private individual or by a Court, ib is clear that the 
thing sold and transferred from the seller to the 
buyer is merely the property in the shares plus a 
limited, not an absolute, right to have the transfer 
registered. The Court never has to sell the absolute 
right of forcing the Directors to register the pur- 
chaser’s namo. [p. 668, col, 1.] 

Per Shah, J.—It does not follow from the provisions 
of Orĉer XXT, rule 79, Civil Procedure Gode, that 
the Directors are compellable to accept the purchaser 
as the transferee for otherwise the Company 
would have the benefit of the shares to itself. [p. 
669, col. 2.] ; 

First appeal from the decision of the 
District Judge, Ahmedabad. 

Mr. G. N. Thakor, for the Appellant. 

Mr. Jardine, Advocate-General (with him 
Mr. G. S. Rao), for the Respondents. 

JUDGMENT. ; 

Batcaenor, Ae. C, J.—This is an appeal 
from a decision of the learned District 
Judge of Ahmedabad upon an application 
made under section 38 of the Indian Com- 
panies Act (VII cf 1913). Theonly facts which 
it is necessary to state are .these. Tho 
five shares in controversy were originally 
owned by one Dosabhai. A deeree against 
him was obtained by one Balmukund, 
and in execution of that decree these 
five shares were sold by the Court. They 
were purchased by the present applicant. 
As the judgment-debtor Dosabhai was un- 


willing to execute the transfer deed in 
favour of the applicant, _ the deed was 
executed by the Court. In these cir- 


cumstances tbe applicant claims that he 
is entitled as of right to have his name 
placed on the register. The Directors have 
refused to register the transfer, and the 
learned District Judge has decided sgainst 
the applicant, who consequently brings 


the present appeal, 
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. The’learned Advocate-General takes a pre- 
liminary point that under section 38 of the 


Act the appeal is not competent. The 
objection is put in two ways. First, it is 
said that the proviso, which occurs at 


the end of the section, must be confined 
to the third clause of the section. Mr. 
Jardine admits that upon this point we 
have nothing to guide us but the framing of 
the section and the setting in which the pro- 
viso is placed. It appears to me that 
these circumstances constitute too slight 
and uncertain a ground for the inference 
which is sought, and I am of opinion, 
following the decision in Amrita Lal Ghose v. 
Shrish Chunder Chowdhry (1), that the proviso 
should not be confined to the last clause 


of the section, but must be read asa 
general reservation imposed on all the 
clauses, 

Secondly, it was contended that the 


appeal does not lie because the conditions 
under which alone an appeal is granted 
under this section are not in this case 
satisfied. Now the conditions precedent tc 
the existence of an appeal are that the 
lower Court should have directed an issue 
to be tried in which some question of law 
was raised, and that that Court should 
have come to a decision on such issue. 
The Advocate-General contends that no such 
issue was in this case directed to be tried, 
and consequently, that there is no de- 
cision of the kind from which alone an appeal 
under the proviso is sanctioned. Speaking 
for myself, I think that there is great 
force in this argument, and I am very 
doubtful whether strictly, and as of right, 
this appeal is competent. I think that 
the appeal is sertainly not rendered com- 
petent merely by reason of the circumstance 
that there occurs in the lower Court’s 
judgment a passage in which the learned 
Judge sets out the nature of the question 
before him, and that it is possible to regard 
that question as a question of law. It is 
clear that in every application made to the 
Court there must be some question or other 
for the Court’s decision and I cannot concede 
that when that question is capable of being 
regarded as a question of law, nothing more 
ig needed for the admissibility of an 
.(1) 26 0. 944; 4 ©, W, N. 101; 13 Ind. Dec. (N. s.) 
1204, 


appeal, Onthe contrary, I think that if an 
appeal is to be admitted, there must bea 
specific issue of law directed by the Court 
to be raised, and directed with some ad- 
vertence to the terms of this proviso. 
That has not been done in this case, and 
if the matter rested there, I should be 
inclined to say that the appeal did not 
lie, But it has been conceded before us 
that in the past the practice in these 
matters has been to this extent lax that 
wherever an Appellate Court could seem 
to discern a question of law in the judg- 
ment of the lower Court, an appeal has 
always been allowed, even though no 
specific issue had been. directed to the 
point. In this state of circumstances, 
rather than allow the present appellant to 
he prejudiced by the laxity of procedure 
in the past, I am prepared to admit the 
appeal and consider it on its merits. 

Now on the merits the simple question 
involved is whether the appellant is entitled . 
to claim that the Directors shall register 
his transfer, and is so entitled by reason 
of the fact that he is a purchaser at a 
Court-sale and not a private purchaser. 
For admittedly, if he were a private pur- 
chaser, he would not be entitled to throw any 
such obligation upon the Directors. It is 
urged that his position in this respect is 
substantially improved because he is a 
Court-purchaser, But after all the argument 
which we have. heard from Mr. Thakor, 
I am unable to see in what respect his 
position is materially altered or improved 
by the circumstance that he purchased at 
a Court-sale. It may be that when the 
Directors refuse to approve a transfer after 
a Court-sale in execution, there may ensue 


inconveniences in practice. Buat similar 
inconveniences will also ensue when a 
private purchaser’s transfer is refused to 


be accepted by the Directors acting within 
the limits of their discretion. For the 
purposes of this argument, we must, of 
course, assume that the Directors would be 
within their powers in refusing to register 
the present appellant if he were a private 
purchaser, and not a Court-purchaser. 
Upon that assumption, I can see no reason 
why the Directors’ powers should be curtail- 
ed merely because the appellant purchased 
at a Court sale, For whether the sale is 
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made: by:a private individual or by a 
Court, if'seems to me clear that the thing 
sold and transferred from the seller to the. 
buyer is merely the property in the share 
plús a limited, not an absolute, right to 
have: the: transfer registered. But the ap- 
pellant’ here contends, and must: contend, 
that when he purchased from the Court, 
he - purchased, over and above the share, 
the--absolate right of forcing the Directors 
to register his name. 
which: ex hypothes: the Court never had to 
sell; I infer that the appellant 
bought! it.. This conclusion seems to ma to 
be: reinforced by the consideration to which 
the learned Judge has referred, the con- 


sideration, namely, that upon the case for: 


the appellant nothing would be easier than 
to: override that part of the memorandum 
of association which invests the Directors 


with a discretion to refuse to admit undesira-.- 


ble candidates. For if the appellant is right, 
then a person whose professed object 
might. be to wreck or-damage the Company 
could nevertheless oust the Directors’ dis- 
cretion, and compel them to register him, 
by: the simple process of purchasing through 
the.Court after a collusive decree. 
grounds; I’ am of opinion that notwith- 
standing that the appellant’s purchase was 
madé-through the Court, the Directors’ 
powers, under the memorandum 


lantias: a. share-bolder, are unaffected. 
Upon. this point the learned District Judge 


has: held that the Directors were justified: 
in) their: refusal, and all that is necessary. 


now to..say upon this part of the. case 
is that: on the facts found’ no 


section 100 ‘of the Civil Procedure Code. 
It: is. clear from 
Directors would be justified: in thinking, as 
they ‘did. think, that the appellant’s object 


in: obtruding.. himself upon this company- 
- was to-impede and hamper and ‘embarrass. 


the. business of the company, not to pro- 
moteit? I think, therefore, that:the appeal 
fails‘and should be dismissed with costs. 


Saan, J.—I agree that the appeal should. 


be dismissed with costs. 

The- praliminary objection raised. by. the 
learned Advosate-General.on behalf of the 
respondent that no appeal lies in this case 


et 


But that iz a right: 


never: 


On these: 


of as.. 
sociation, of refusing to accept the: appel-. 


question . 
arises -which could properly be urged under - 


those facts that the: 


is based on two grounds: first, that- the 
proviso to section 38 of the: Indian Oom- 
panies Act (VIL of 1913) applies only -to- 
sub-section (3) and not‘ to the whole sec- 
tion generally; and, secondly, that the lower- 
Court having omitted: to direct an issue’ 
to be tried there can be no appeal. 


As to the first ground, I have no 
hesitation in coming to the conclusidn 
that the proviso applies to the section: 


generally and not only to the last sub! 
section. The corresponding proviso to sec- 
tion 5S of the Indian Companies Act of’ 
1882 has been held to beapplicable to the: 
whole section in Amrita Lal Ghose v. 
Shrish Chunder Chouwdhry (1); and it seems 
to me that the position of the proviso: 
with refereuce to the sub-section3 in the 
new Act is all the more favourable to this» 
construction. Besides, I am unable to 
appreciate the significance.of this conten- 
tion in this particular. case, as under sub-. 
section (3) the Court “generally may. 
decide any question necessary or expedient. 
to ba decided for the rectification of: the. 
register.” It: is not possible to suggest. 
that the question decided by. the: lower 
Oourt was not necessary for the restifica- 
tion of the register, 


The second ground is based: upon the: 
suggestion that in this case .the Court 
has not directed any issue to be’ tried. 


It is apparently true that there is no: 
such express direction. Having regard} 
however, to’ the procedure which is usually: 
followed in applications under this section; 
it: seems to me that though there was: no’ 
express direction for the trial of the issne’ 
arising in this application, it was necessarily: 
involved’ in the consideration: of then 
application; and under the. circumstances: 
it is not unreasonable to hold that there 
was substantially: a direction to- try» an: 
issue raising the question set forth by-the> 
learned District’: Judge in his judgment; 


and that an’ appeal on the issue is: 
competent. At the same time having regard? 
to the fact that: under the proviso. as- 


framed in the Indian Companies: Act! of 
1913 the appeal is allowed from the- 
decision of an issue directed to be tried, it! 
is necessary and desirable that there should! 
be a.clear direction as to. the trial. of an 
issue, so tht there may be no obscurity 
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on the point, and no room for the argu- 
ment that there was no issue directed to 


be tried and consequently no right of 
appeal, At the same time it is clear 
“from the terms of the proviso that an 


appeal can lie from the decision of an 
issue directed to be tried on the grounds 
mentioned in section 100 cf the Code of 
Civil Procedure. 


The issue in this case raises two ques- 
stions, one of law, and the other of fact. 
The question of law is whether the pur- 
chaser of certain shares of a limited 
company at a Court-sale in execution of a 
‘decree against the share-bolder is entitled 
as of right to havethe shares transferred 
by the company to his name. It is con- 
‘tended on behalf of the appellant that the 
company has no discretion in the matter, 
‘and has no power to refuse to transfer 
the shares to the name of the auction-pur- 
‘chaser. It is common ground that a private 
purchaser from a share-holder must submit 
-bis application for transfer to the company 
and the application is liable to be dealt 
with by the -Directors as provided by 
Articles 22 and 23 of the articles of 
association of the company in question. 
But it is argued that the auction-purchaser 
‘in virtue of his purchase at a Court-sale 


‘has a much higher right in this respect” 


than a private purchaser. On principle I 
am quite unable to see how the purchaser 
at a Court-sale can have any higher right. 
’ He purchases the property subject to the 
same limitations to which the original 
owner could sell privately. The intervention 
of the Court, and the compulsory character 
of the sale, cannot prejudice the rights of 
the company and cannot alter the position 
of: the purchaser in any way on this 
. point. There is nothing inthe provisions 
of tke Indian Companies Act and the 
Code «of Civil Procedure to support the 
argument ihat the company is deprived of 
its usual powers, “and relieved of its 
corresponding obligations, to deal with a 
transfer application, when the transfer is 
sought in virtue of a Court-sale. Mr. 
Thakor has relied upon rule 79 of Order 
XXI of the Code of Civil Procedure in 
support of hisargument, Under that rule, 
after the Court-sale both the judgment- 
debtor and the company are prevented 


from transferring the shares and from 
receiving any dividend from, or paying 
it to, any person except the purchaser; 
and it is urged thatif the company can 
be prevented from transferring the shares 
or paying the dividend to anybody except 
the purchaser, it must involve the result 
that the purchaser should be eccepted as 
the transferee or else the company would 
be able to keep the benefit of the shares 
to itself. I do not think that the pro- 
visions of the rule involve any such result, 
Even though under the rule a company 
may be prevented from transferring the 
shares or paying the dividend to any 
person except the purchaser, it does not 
follow that the purchaser at a Court-sale 
is in any worse position than n private 
purchaser from a share-holder, whom the 
Directors have refused to accept as a 
proper transferee in the exercise of their 
powers under the articles of association. 
In considering this question we are not 
concerned with the inconveniences which 
would result to a particular incividual 
from the Directors’ exercising their discre. 
tion against him. It is enough for the 
purposes of this appeal to point cut that 
in this respect tbe position of a pur- 
chaser at a Court-sale is not worse than 
that of a private purcbaser under the rale, 
and that it cannet be made any ketter 


„in virtue of the rule. 


Mr. Thakor has relied upon Reg. v. Mas 
Indian Railway Company (2) in support of 


his argument. But as I read that case 
the decision turns upon the facts and 
.cireumstances of that case: it cannot be 


properly accepted as an authority for the 
broad proposition of law for which Mr, 
Thakor contends in this appeal. 

I am, therefore, of opinion that the 
purchaser at a Court-sale is not entitled 
as of right to have his name entered in 
the register of the company as a share-holder, 
He is subject to the same rules on this 
point as a private purchaser undoubtedly is, 

The second question raised in the issue 
is a question of fact, viz, whether on the 
facts stated ihe Directors have exercised 
their discretion properly in refusing to 


(2) 1 Tnd. Jur. (x. v.) 258; Bourke U. C, 305, | 
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accept the present appellant as a transferee 
of the original share-holder. The learned 
District Judge has come to the conclusion 
that under the circumstances of this case 
the discretion of the Directors was “wisely” 
éxercised. It is not necessary for me to 
express any opinion on this point; and I 
say rothing as to the merits or justice of 
the refusal by the Directors to transfer 
the shares to the present appellant. It is 
clear that the ground upon which the 
appeal is based is not covered by the 
grounds mentioned in section 100 of the 
Code of Civil Procedure. 
Appeal dismissed. 


PATNA HIGH COURT. 
Seconp Civiu APPRAL No, 2445 or 1915. 
June 21, 1916. 
Present:—Mr. J astice Sharfuddin sa 
Mr. Justice Roe. 
Sheikh SAFAIT HOSSAIN—Puaintive— 
APPELLANT 
versus 
Sheikh WAIZUDDIN AND ANOTHER— 
Derenoants— RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1885), s 158— 
Appeal in suit for recovery of rent where amount 
claimed does not exceed Rs. 100—Reni—Mafi allowed 
to jeth raiyat, whether amounts to rent. 

A mafi from the total rent allowed by the landlord 
to a jeth raiyat in consideration of services to be per- 
formed by the latter is not rent, inasmuch as the 
amount is payable by the landlord to the tenant and, 
therefore, a decision ascertaining the amount of such 
mafi is not a decision as to the amount of rent annually 
payablo by a tenant, within the meaning of section 
163 of the Bengal Tenancy Act, 

Second appeal against tne decision of the 
District Judge, Muzaffarpore, dated the 31st 
July 1915, reversing the decree of the Munsif, 
lst Court, Muzaffarpore, dated the 26th April 
1915. 

Mr. Baidyanath Narayan Sinha, for the 
Appellant. 

` Mr, Atul Krishna Ray, for the Respondents. 
JUDGMENT. 

Ssarruppix, J.--A preliminary objection 
has been made by the respondent in this 
appeal, namely, that under section 153 of the 
Bengal Tenancy Act no appeal lies inas- 
much as the amount claimed in the suit 
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is within Rs. 100, and that the decree 


appealed against is a decree passed by a` 


District Judge and there has been no de- 
cision arrived at as to the amount of rent 
enoually payable by a tenant. On behalf 
of the appellant, by way of reply, it was 
contended that the order amounts to one 
that would naturally go to affect the 
amount of rent payable by the tenant. 
The facts of the case are, that a rent 
suit was instituted by the landlord against 
the defendant-respondent. A question arose 
in that suit how much was mafi in favour 
of the defendant of that suit, who was a 
jeth raiyat. The first Court gave a decree 
and in appeal to the District Judge that 
learned officer held that the mafi was: Rs. 3-5-0 
on the whole rent. The plaintiff has now 
appealed to this Court. We are of opinion 
that Rs. 3-5-0 or any sum that may have 
been mentioned in the khatian as mafi was 
not rent. The defendant who is a respond- 
ent in the present appeal was a jeth 
raiyat, and Jeth ratyats have to perform 
eertain duties under the landlord, as for 
example, calling tenants for the collection 
of rent and such similar duties, and for 
that they are allowed by the landlord, by 
way of wages and instead of payment in 
cash, a maft from the total rent. .This 
mafi-is not rent because it is a sum of 
moïey payable by the landlord to the 
tenant. Rent is money which is payable 
by the tenant to the landlord, and the 
mafi is a set-off against the rent. It is 
also important to note that in the suit itself 
there was no dispute as to the annual rent 
payable by the tenant. The dispute was as 
to whether a tenant is or is not entitled to 
claim this mafi as a set-off, and for the above 
reasons we hold that under section 153 of 
the Bengal Tenancy Act no appeal lies 
to this Court. 


The appeal, therefore, must be dismissed ° 


with costs. 


Ror, J.—I agree. 
Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Crvit Rote No. 480 or 1916. 
July 21, 1916. 

Present:— Justice Sir Asutosh Mookerji, 
Kr., and Mr. Justice Cuming. 
Sheikh UZIR—Pro forma DEFENDANT 
No. 2— PETITIONER 
VETSUS 
HARI CHARAN PAL AND OTHERS— 
PLAINTIFF AND Pro forma DEFENDANTS 


Nos. 3 AND 4—Oprosits PARTIES. 

Landlord and tenant—Suit for rent by co-sharer 
landlord, or in the alternative for refund of excess 
collected by other sharers, maintainability of——Necessity 
of distinct averments in plaint—Jurisdiction of Small 
Cause Court— Provincial Small Catse Courts Act (IX 
of 1887), Sch. II, Art. 81. * 
~ A suit is maintainable by one of several joint land- 
lords for recovery of the balance of rent due from a 
tenant and in the alternative, for recovery of sums 
which may have been collected by his co-sharers in 
excess of their legitimate share. (p. 671, col. 2.] 

Ahamudin v. Grish Chunder Shamunt, 4 C. 850; 1 
- Shome L. R. 169; 2 Ind, Dec. (N. s.) 222; Sham Singh 
v. Kishun Sahai, 6 C. L, J. 190; Srinivasa Raghava 
Ayyangar v. Pichakaran, 29 M. 1&4; Yerkela v. Mudiya 
Kamudu, 4 Ind. Cas. 34; 19 M. L. J. 399; 5 M. L. T. 
282, referred to. 

The ground for this alternative claim should be 
specifically set forth in the plaint and should not be 
made to rest on the general, superfluous prayer asking 
for such reliefs as to the Court may seem fit, as such 
general prayer does not cover a relief arising from a 
different cause of action. [p. 671, col. 2; p. 672, col. 1.) 

Mohummud Zahoor ‘Ali Khan v. Musammat Thakoo- 
ranee Rutta Koer, 11 M.I. A, 468; 9 W. R. P.O. 9; 2 
Suth. P. ©. J. 107; 2 Sar. P. O. J. 32; 20 E. R. 177; 
Sital Das Babaji v. Pertap Chunder Sarma,3 Ind. Cas. 
408; 11 O. L. J. 2; Basawan Kurmi v. Nakchhedi 
Pande, TA. 174; A, W. N. (1804) 207: 1 A. L. J. 
628, Gopi Narain Khana v. Bansidhar, 32 I. A. 123; 
27 A. 826; 9 0. W. N. 577 (P.C.); 2 A.L J. 836; 2 0. 
L. J. 173; 7 Bom. L. R. 427; 16 M. L.J. 191; 8 Sar. 
P.C.J. 799, Debi Dayal Sahoo v. Bhan Pertap Singh 
310. 433; 8 C. W. N. 408, referred to. 

A suit byone of several joint landlords for recovery 
of sums which may have been collected by his co- 
sharers from the tenant in excess of their legitimate 
share is not cognizable by a Court of Small Causes. 
[p. 672, col. 1.] 


Rule against the order of the Munsif, first 
Court, Sealdah, exercising ‘the powers of a 
Court of Small Causes. 

Babus Brij Mohan Mazumdar, Pramathanath 


Banerjee and Jatindra Mohan Chowdhury, for 
the Petitioner. 


Dr. Dwarkanath Mitter and Babu Debendra- 
nath Mandal, for the Opposite Party. 


JUDGMENT.—In this Rule the question 
for consideration is, whether the Smal] Cause 
Court Judge properly made a decree against 
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the petitioner. The plaintiff instituted this 
suit for recovery of arrears of rent from the 
lst defendant, who was described in the 
plaint as the principal defendant. Three 
other. persons were joined as pro formadefend- 
ants. Theallegations in the plaint do not 
establish any cause of action against these 
persons, indeed, the only prayer was that a 
decree for Rs. 12 might be made in favour of 
the plaintiff against the defendant, that is, 
the principal defendant. At the trial, it 
transpired that the 2nd defendant (who 
was alleged by the plaintiff to he his co- 
sharer) had realised from the tenant defend- 
ant the amountclaimed. The Court there- 
upon proceeded to dismiss the suitas against 
the tenant and make a decree against the 2nd 
defendant. The second defendant, who is the 
petitioner in this Court, contends that the 
decree should be set aside on two grounds; 
first, thatas the plaifit does not disclose a 
cause of action against him, he could not be 
justly made liable; and secondly, that even if 
the plaintiff were allowed to put forward a 
claim against him, such claim would be ex- 
eluded from the jurisdiction of the Small Cause 
Court by the second portion of Article 31 of 
the Second Schedule of the Provincial Small 
Cause Courts Act. In our opinion these 
contentions are well founded. 


As regards the first ground, it is not dis- 
puted that there was no prayer for relief as 
against the 2nd defendant and the facts 
set out in the plaint do not disclose a cause 
of action against him. ‘It is argued, however, 
that the Court was competent to make a 
decree against him on the basis of the general 
prayer in the plaint. There is clearly no 
force in this contention. No doubt, a suit is 
maintainable by one of several joint land- 
lords for recovery of balance of rent due 
from a tenant; and in the alternative, for 
recovery of sums which may have been 
collected by his co-sharers in excess of this 
legitimate share, Ahamudin v. Grisa Chunder 
Shamunt(1), Sham Singh v, Kishun Sahat(2), 
Srinivasa Raghvu Ayyanyar v. Pichaikaran(3}, 
Yerukola v. Mudiya Kamudu(4), But, if relief 
is sought in the alternative in this manner, 


(1) 4 ©. 850; 1 Shome L, R. 169; 2 Ind. Deo. (x. s.) 
222, . 
(2) 6 C. I. J. 190. 

42 29 M. 184. 
4) 4 Ind. Cas. 34; 19 M. L. J. 399,5 M L. T. 282, 
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‘feurdation for the claim must'be laid in the 
allegations. Assume that the Court possesses 
: considerable latitude of judicial discretion to 
:afford suitable relief to a plaintiff on the 
basis of the general prayer, which, it may be 
: observed, is superfluous under Order VII, rule 
.7; Civil Procedure Code, yet it is plain that 
‘though a general prayer may well cover any 
. other relief arising out of the same cause of 
action, it does not cover a relief arising from 
.a' different cause of action: Mohummud Zahoor 
Ali Khan yv. Musammat Thakocranee Rutta Koer 
(5), Sital Das Babaji v. Tertap Chunder Sarma 
- (6), Basawan Kurmi v, Nakchhedi Pande (7), 
Gepi Narain Khana v. Bansidhar (8), Debi 
`Doyal Sahoo v. Bhan Pertap Singh (9). 
- The ‘relief granted must be consistent 
-with and’ be founded on the allegations 
in the plaint; no decree can be properly made 
-againsta defendant, who, on the face of the 
plaint, is not called upon to meet any claim. 
From this point of view alone, the decree 
cannot be sustained. 
As regards the second ground, it is clear 
that: the claim against the 2nd defendant 
‘as now put forward, is in substance a claim 
for-recovery of profits of immoveable property 
wronegfilly received by him; it is not a suit 
‘for money had and received, as in Narayan 
Bhaskar Khot v., Balaji Bapuji Khot (10), 
Damodar Gapal Dikshit v. Chintaman Balkrishna 
Karve(11), Vasudeo v. Damodar (12), Girjabai 
v. Raghunath (13), Anrudh Singh v. Amardat 
Singh (14), Subbu Reddi v. Veera Reddi (15). 
. Consequently, on the special facts of this case 
the suit as against the 2nd defendant would 
not be cognizable by a Court of Small Causes. 
The result is that this Rule is made absolute 
and the decree of the Small Cause Court 
Judge set aside. The petitioner is entitled 
to his costs in this Court. We assess the 
hearing-fee at one gold mohur. 
Rule made absolute. 
(5) 11 M. I. A, 468 at p. 474; 9 W, R. (P.C.) 9; 2 
-Suth. P. C. J. 107; 2 Sar. P. O. J. 520; 20 E, R. 177. 
` (6: 3 Ind. Cas. 408; 11 0. L. J. 2. 


(7) 27 A. 174; A. W. N. (1904) 207; 1 A. L. J. 628, 
18) 32 I, A. 123; 27 A. 325; 9 0. W. N. 577; (P. C.); 


-2 A. L. J. 336; 2 C. L. J. 173; 7 Bom. L. R. 427; 15 M. 
LL. J. 191; 8 Sar. P. C. J. 799. 

(9) 31 0. 433; 8 0. W. N, 408. 

(10) 21 B. 248; 11 Ind. Dec (x. s.) 168, 

(11) 17 B. 42; 9 Ind, Dee, (x. s.) 28. 

(12) 6 Bom. L. R. 370. 

(18) 7 Bom. D. R. 741; 30 B. 147, 

(14) 4.0, O. 89. 

(15) 7 Ind. Cas. 390; (1910) M. W.N. 399 8 M. L. 
T, 281. 


“INDIAN. OASES, 


-7 [1917 


LOWER BURMA CHIEF COURT. 4 
Secony Civin Arrear No. 153 or 1916. 
January 25, 1917. 
Present:—Mr. Justice Ormond. 
MAUNG SAN LIN alias BAIK FARID 

— DevenpaANT—APPELLANT 
, versus 3 
MAUNG SHWE THEIN AND ANOTHER— 


PLAINTIPES— RESPONDENTS. 

Mortgage—Redemption—Compromise—Time fixed by 
consent, whether can: be eatended by Court. 

In a suit for redemption, where the parties have 
by compromise fixed a time for redem ption, the Court 
has no power to extend the time without consent of 
parties, 

Australasian Automatic ‘Weighing Machine Co. v. 
Walter, (1891) W. N. (Eng) 170, referred to. 


Mr. Cowasjee, for the Appellant. 
JUDGMENT.—The plaintiff 
defendant appellant for redemption. The 
case .was compromis3d by consent. The 
terms were that on payment of Rs. 200. 
on or before first Jazok of Tubodwe, 1277 
B. E. by the plaintiffs to the defendants, 
the defendants were to make over possession 
of the disputed land to the plaintiffs. 
Failing payment as above, the plaintiff will 
loss all rights to the land. The plaintiff 
failed to make payment by the due date, 
“but on the lst of March 1916, that is, 
11 days out of time, the plaintiff paid 
the money to the bailiff of the Court and 
applied to the Sub-Divisional Judge to allow 
the money to be paid in and extend the 
time for that purpose. His application 
was refused. He appealed to the Divisional 
Court and the Divisional Judge, out .of 
sympathy for the plaintiffs who- were 
agriculturists, thought that the time should 
have been extended by the Court and set 
aside the order of the Sub- Divisional Judge. 
The defendants now appeal. The Divisional 
Judge, I think, overlooked the fact that it 
was an order by consent. The Court has 
no jurisdiction to vary that order. See 
judgment in First Civil Appeal No, 138 of 
1912 dated 4th March 1914, also 
Australasian Automatic Weighing Maciine Co. 
y. Walter (1). The appeal is allowed 
with two gold mokurs costs, and .plaintiff’s 
application for extension of time is dis- 

missed. i 


sued the 


Appeal allowed, 
(1) (1891) W. N. (Eng.) 170. : 


t 


J 
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MADRAS HIGH COURT. 
O1vie Revisios Petttrioy No 768 or 1915. 
Civiu MIsCELLANEOUS Seconp APPRAL No, 88 
or 1910. 
September 15,1916. 
Present:—Mr. Justice Oldfield and 
____. Mr. Justice Krishnan. 
ABDUL KASIM-—OLAIM- PETITIONER — 
Petitioner in O. R, P. AND APPELLANT 
1x 0. M. S. A. 

_ versus 
THAMBUSAMI PILLAI AND OTHERS — 
Poatntirr AND Leca REPRESENTATIVE 

. or Derenpant No. 1 — RESPONDENTS. 

Civil Procedure Code (Act F of 1908), ss. 47, 102, 
115—Small Caise decree—Execution proceedings~ 
Claim by exonerated defendant, allowed by first 

, Uourt, but dismissed on appeal—Appeal or revision to 
High Court, whether lies, 

A defendant who is exonerated from liability to the 
plaintiff under a Small Cause decree, does not cease 
to be a party to the suit unless his name is actually 
removed. 

Gadicherla China Seetayya v. Gadicherla Seetayya, 
21 M. 45; 7 Ind. Dec. (x. s.) 388; Ramaswami Sastrulu 
v. Kameswuramma, 23 M. 561; 10 M. L, J. 126; 8 Ind. 
Dec. (x. s.) 653, referred to. 

An enquiry, therefore, into a claim presented by a 
defendant, thus exonerated, to property attached in 
execution against a co-defendant, against whom the 
suit was decreed, is a proceeding under section 47, 
Civil Procedure Oode, and an appeal lies against the 
order passed therein. hereis no further appeal to 
the High Court under section 102, Civil Procedure 
Code, against the order of the Appellate Court, nor 
does a petition lie in revision under section 115, Civil 
Procedure Code, inasmuch as the Appellate Court 
does not act without jurisdiction in entertaining tho 
appeal, 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the decree of the Court of the Temporary 
Subordinate Judge, Tanjore, and appeal 
against the decree of the said Court of 
the Temporary Subordinate Judge, Tanjore, 
in Appeal Suit No. 580 of 1914, preferred 
against the order of the Ocurt of the 
District Munsif, Negapatam, in Mis- 
deéllaneous Appeal No, 598 of 1914, in 
Small Cause Suit No. 831 of 1912, on 
the file of the Court of the Subordinate 
Judge, Negapatam, and under execution 
ity the District Munsif’s Court of Negapatam. 


The Hon’ble Mr. £. Rangachariar (with 
‘him Mr. N. M. Malim Sahib), for the 


Appellant. : 
Mr. E. Kugpuswami Atyar, for the 
Respondents, á 
JUDGMENT.—The sesond defendant was 
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a party to the Small Cause suit in which 
the decree under execution was passed; 
and the lower Court’s judgments were 
given, the District Munsif’s allowing and 
the Subordinate Judge’s dismissing his 
claim to the attached property. 

The first question is whether this appeal 
to this Court lies. We must hold that it 
does not with reference to section 102 of 
the Code of Civil Procedure. Vide Acthala 
v. Subbana (1). The second appeal (Appeal 
against Appellate Order), therefore, must be 
dismissed. 

Next he has also filed a revision patition 
and we have to consider whether the con- 
ditions postulated by section 115 of the 
Code of Civil Procedure are fulfilled. We 
have been pressed only by one argument, 
which calls for notice, that the second 
defendant was not a party throughont the 
suit in which the decree under execution 
was passed and that, therefore, the enquiry 
into his claim was not held under section 
47 and no appeal lay. If the lower Appel- 
late Court heard an appeal which did not 
lie, it would no doubt have acted with- 
out jurisdiction and interference under 
section 115 would be justified. We, how- 
ever, are not satisfied that the second 
defendant was not a party throughout. 
The second defendant, as the decree states, 
was exonerated by the plaintif. Bat 
there is nothing before us to show that 
this exoneration resulted in anything except 
the dismissal of the suit against him or 
that there was any such removal of his 
name from the suit as appears to have taken 
place in Gadicherla China Seetayya v: 
Gadicherla Seetayya (2). Vide also Ramaswa ài 
Sastrulu ye Kameswaramma (3). In these 
circumstances the 2nd defendant did not 
cease to be a party to the suit. The 
subsequent proceedings between him and the 
plaintiff were, therefore, under section 47 
and the order in them was appealable. There 
is, therefore, no ground for interfering with 
the Subordinate Judge's order in revision. 
The civil revision petition is, therefore, 
dismissed with costs. 


Petition dismissed, 


V.R.P. 
(1) 12 M. 116; 4 Ind. Dec. (N. s.) 430. 
(2) 2t M. 45; 7 Ind. Dec. (N. 8.) 388, | 
(3) 23 M. 36l; 10 M. L. J. 126; 8 Ind. Dee. (x. è) 
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TAJ BEGAM V. SARVI BEGAM. 
ALLAHABAD HIGH COURT. 
Execorion Frrst Appeat No. 98 ov 1915. 
June 80, 1916. 
Present: —Mr. Justice Walsh and 


Mr, Justice Sundar Lal. 
TAJ BEGAM— OBJECTOR— APPELLANT 


versus 
SARVI BEGAM— DEOREE-BOLDER— 
RESPONDENT. 4 
Civil Procedure Code (Act V of 1905), 5. 11, O. 
XX, rr. 5, 6, T—Decree, construction of, principles 


applicable to—-Order contingent on certain information 
called for, whether final— Review of order, dismissal of, 
effect of- Appeal, dismissal of, as premature— Enun- 
ciation of principles obiter- Appeal, subsequent, against 


final order—Res judicata—Compromise decree .dis- 
allowing  interest—Execution—Interest, claim for, 
legality of. 

“Where a compromise decree for mesne profits, 


which reserved the determination of the amount in 
exccution, expressly disallowed interest thereon, an 
order passed in execution on the application of the 
decrde-holder allowing interest, on the ground that 
under the Code of Civil Procedure the term ‘mesne 
profits’ includes interest on mesne profits, is illegal, 
[p 680, col. 2.] 

Where a decree is ambiguous or not clear it 
should be read in the light of the judgment, as the 
decree states only the final relief granted or other 
determination of the suit and does not afford any 
information as to the matters which were in issuc 
or have been decided. [p. 679, col. }.] 


Kali Krishna Tagore v. Secretary of State, 151. A. 


186; 16 C0. 178; 12 Ind. Jur. £13; 6 Sar. P. U.J 237;8 
Ind. Dee, (N. 8.) 115, and Amriteswari Debi v. Secretary 
of State, 240.604 at p. 519; 24 I. A. 338; 1 C. W.N. 
249; 7 Sar. P, C. J. 101; 32 Ind, Deo. (xN. s.) 1003, re- 
ferred to. -4 

An order passed by a Court contingent on certain 
information which the parties are directed to furnish 
is not a final decision, and the dismissal of an appeal 
against such order on the ground of its being pre- 
mature, is not an affirmance of that order so as to 
operate as res judicata in a subsequent appeal against 
the final order passed after the information was 
furnished in respect of the matters in controversy. 
The decision im the earlier appeal is only 
an affrmance of the order directing the parties to 
furnish further information, and the discussion of 
some principles of law by the Appellate Court 
which were intended to help the parties and the 
Court below to arrive at the final order and to save 
the necessity of a further appeal, is only to be 
understood as obiter dicta and is not ves judicata in 
an appeal against the final order. When no appeal 
lies, the Appellate Court has no jurisdiction to 
affirm, reverse or modify the decree or order of the 
Court below. [p 679, cols. 1 & z.] 

Mubarak Hussain v. Bihari, 16 A. 808; A. W.N. 
(1894) 97; 8 Ind. Dee. (N. s. 199, Lachman Prasad v. 
Jamna Prasad, 10 A. 162; A. W.N. (1887) 295; 6 
Ind. Dec. (x. s ) 109, Ganendra Nath Roy Chowdhury 
v. Surja Kanta Roy Chowdhuri, 15 Ind. Cas. 89; 17 
C. W N. 462, referred to. 

Ram Kirpal v. Rup Kauri, 6 A. 269; 11 LA. 37; 4 
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Sar. P, C. J. 499; 3 Ind, Dec. (x. s-) 718, distinguished + 

The rejection of an application for review of 
a preliminary order does not give itany finality 
or make ib res judicata ina subsequent proceeding. 
[p. 680, col. 2.] 

Per Walsh, J—No Court should construe a decree 
without looking at the issues and ascortaining what 
was really determined with the help of the judg- 
ment. Similarly, no satisfactory conclusion can be 
arrived atas to what was determined by an appel- 
late decree without looking at the grounds raised 
in appeal and in some way or another ascertaining 
what issues were actually discussed and decided. 
An oxecuting Court cannot go behind a decree in 
the sense that it cannot alter, modify or amend its 
terms. But it can go behind it toascertain what the 
decree operates upon. [p. 640, col. 2: p. 681, col..1.1 

A compromise decree was passed in favour of S. for 
possession of certain property and mesne profits, the 
amount of the latter being left to be determined in exe- 
cution. The decree specibcally disallowed interest on 
the mesne profits. The mesne prafits having been de- * 
termined, S. applied for execution and claimed interest 
on the amount, The Subordinate Judge con- 
sidered that, though the decree was silent as to 
interest, the same was legally awardable and he con- 
cluded his order by saying that S. was entitled to 
recover from Z' and others “Rs. 7,460-4-0 mesne 
profits ‘up to date of plaint. This set of defendants 
are liable to pay the amount of mesne profits with 
interest and proportionate costs.” No final orders 
were, however, passed but the decree-holders were 
required to state what amounts were due by each 
party of judgment-debtors and what sum was re- 
alized from Ts share and what amount T. was liable 
to pay. The defendants applied for a review of 
this order, which was rejected. Without furnishing 
the information and awaiting final decision, the de- 
fendants appealed to the High Court against the, 
said order which was dismissed as premature. The 
High Court proceeded, however, to discuss some 
principles of law. The final order having been. 
pressed allowing interest on the mesne profits, the 
defendants again appealed against it. It was con- 
tended forthe ‘plaintiffs that the dismissal of the 
earlier appeal operated as res judicata: 

Held, (1, that the first order of the lower Court 
was nota final order; [p. 677, col. 1.] 

(2) that the rejection of the application for its 
review did not place it on a better footing; [p. 680, 
col. 2. 

(3) that the dismissal of the appeal preferred 
against that order did not operate as res judicata in 
the present appeal; [p. 6/¥, col. 2.] 

(3) that it was competent to the High Court to 
construe the decree unaffected by its earlier order 
in appeal and to regard the matter as now open to 
appeal for the first time; [p 679, col. 2.] 

(4) that, on the construction of the decree, interest. 
could not be awarded on the mesne profits. [p. 680, 
col. 2.] í 

Execution first appeal from a decree of 
the Subordinate Judge, Meerut. 

The Hon’ble Dr. Hej Bahadur Sapru (with 
him Mr. Sham Nath Mushran), for the Appel- 


lant. 
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Mr. Peary Lal Banerji for the Respondent. 
JUDGMENT. 

Sonvar Lat, J.—This is an appeal arising 

out of the execution of a decree made on 

3lst March 190), in a suit brought by 


Musammat Sarvi Begam for her share in: 


the estate of her father Mir Khan Sardar 
Bahadur. The sons of Mir Khan Sardar 
Bahadur, his daughters and other heirs were 
made defendants to the suit. The plaintiff 
also claimed mesne profits for a period of 
three years preceding the suit and also future 
mesne profits. The claim for possession of 
the property was decreed by compromise, 
“and so also the claim for mesne profits. 
It was, however, expressly stated in the 
compromise that the amount of mesne profits 
would not carry interest. The amount of 
the mesne profits was to be determined in 
the execution department. The decree passed 
in the case embodies the terms of the com- 
promise, 

An application for the determination of 
the amount of mesne profits was made to 
the Court below and Mr. David, the then 
Subordinate . udge, determined the amount of 
mesne profits by his order dated 28th August 
1905. It appears that the other daughters 
(among whom was Taj Begam) of Mir 
Khan Sardar Bahadur had also brought their 
suits for their share of their father’s estate 
and mesne profits and had obtained their 
respective decrees for possession and mesne 
profits. Taj Begam got her decree for 
mesne profits with interest thereon at 12 
per cent. per annum. One of the points 
which Mr. David had to determine in the 
enquiry was whether the daughters were 
liable. to pay future mesne profits He held 
that as the daughters were ont of possession, 
they were not liable for future mesne profits. 
Musammat Taj Begam was held responsible 
only for profits for the three years im- 
mediately preceding the suit, Mr. David 
notes on his judgment the fact thatin the 
case of Sarvi Begam the decree for mesne 
profits in her favour did not carry interest, 
but that in the case of the decree obtained 
by Taj Begam interest on mesne profits was 
allowed at 12 per cent. per annum. A 
decree for the amount of mesne profits 
passed by Mr. David was drawn up in 
accordance with his order. It seems from 
Mr. David’s order that he held an inquiry 
about the mesne profits due to the other 
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daughters of Mir Khan Sardar Bahadur as 
well. He gives in his order a full history 
of the litigation. The amount of mesne 
profits found due to Sarvi Begam was fixed 
at Rs. 17,064-10-9. 

On 28th February 1912, an application 
for the execution of the decree passed ir. 
favour of Sarvi Begam was made by the 
decree-holder against the several judgment- 
debtors, among whom was Musammat Taj 
Begam, who is the appellant in this appeal. 
Execution was sought to recover a sum of 
Rs. 10,9 0-4-8 by the sale of the property 
of the judgment-debtors. 

The amount of Rs, 10,910-4-8 is stated to 
have been thus made up:— 


Rs. a p. 
1. On account of the amount 
showu as due on the previous 
application for execution which 
was struck off on 15th January 
1912 oie ai 
2. An item of costs si 
3. On account of deeree 
for proportionate amount— Taj 
Begam, decree-ho'der v, Sarvi 
Begam, No. 295 ‘of 1909 of the 
Court ofthe Additional Judge of 
Meerut, realized out of the sale 
proceeds of the sale of the pro- 
perty of the judgment-debtors 
amounting to Rs. 10,325 by Taj 
Begam, the second decree- 
holder in execution Case No. 7 
of 1906 .. . 4,159 6 4 
4, Costs 101 9 0 


6,514: 6 6 
135 8 2 


ee 


.. 10,900 4 6 


I have already noted that the amount of 
mesne profits found dne to Sarvi Begam was 
Rs. 17,064-10.9. in executionof that decree 
a sum of Rs. 10,825 was realized by sale of 
some of the property. The money so realized 
was taken by Musammat Sarvi Begam alone 
bat Taj Begam had applied for a rateable 
distribution on account of her decree for 
mesne profits. The application was dis- 
allowed. She thereupon brought a regular 
suit for her share of the money. She 
obtained a decree for her proportionate part 
of the mesne profits out of this sum of 
Rs. 10,325, realized by Sarvi Bagam. This 
is the suit referred to as Suit “No. 295 cf 
1909, The amount decreed to Taj Begam 
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with interest at 12 per cert. ter symum 
(which was the rate of interest awarded to 
her by the decree obtained by ber for mesne 
profits) came up to Rs. 4,159-6-4. 

Musammat Sarvi Begam had, however, cn 
the realization of Rs. 10,325 credited the 
whole cf that amount against the mesne 
profits awarded to her (ze, Rs. 17,064-10-9) 
and with that credit the decree was left 
outstanding for Rs.6,514-6-9, Thisexplains 
item No. 1 of the details given above, 
showing how the amount claimed in ihe 
application of 28th February 1912 was 
made: up. Items Nos. 2 and 4 of the said 
detail require no explanation. When ‘Taj 
Begam obtained a decree for her proportionate 
share cf the mesre profits (which with 
interest awarded to Taj Begam by her 
decree amounted to Rs. 4,159-6-4), Musammat 
Sarvi Begam had to refund that amount, 
which she, therefore, became entitled to add 
to the sum of Rs. 6,514-6-6 mentioned 
undér ‘the first item, as still due. At the 
hearicg of the appeal Dr. Tej Bahadur 
Sapru, on bekalf of the appellant, stated 
that on the application for execution of 26th 
February 1912, no interest had been claimed 
by Sarvi Begam on the amount of mesre 
profits in accordance with the terms of the 
compromise decree and Mr. Dayid’s decree. 
Mr. Peary Lal Banerji was unableto make 
any statement on this point on that date. 
We, therefore, adjourned the case to enable 
him to examine the execution record and 
make his statement on the point. We have 
also examined the execution file. When the 
case Game up again for hearing some weeks 
afterwards, Mr. Peary Lal Banerji was 
unable to point ont from the record that 
any interest was actually claimed on the 
mesne profits. He asked us, however, for 
leave to file an affidavit on behalf of his 
client’s agent to prove that interest was claim- 
ed asa matter of fact. The point under 
enquiry was one to be ascertained from an 
examination of the record itself. The record 
certainly does not show that interest was 
claimed on mesne profits. We cannot admit the 
version of the application for execution given 
in the form of an affidavit by the client’s 
agent. It is the gloss put by himon the 
application for execution. Thisisa matter 
for the Court to determine for itself on an 
examination of the application for execution- 
and we held that the affidavit was irrelevant 
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upon this point. The agent’s reading of the 
application as put in the form of the affidavit 
could not be put in as evidence and we, 
therefore, refused to give leave to file the 
belated’ affidavit. Mr. Peary Lal Banerji 


“then attempted to show that the application 


of 28th February 1912 did in fact claim 
interest on mesne profits. The details 
showing how the claim was made up cer- 
tainly do not show tbat any claim for interest 
on mesne profits was made. It is true that 
in the third item of the detail, viz. 
Rs. 4,1£9-6-4 due to Taj Begam for her share 
on rateable distribution on account of her 
decree as explained above, included interest 
awarded by her decree to her at 12 per cent. 
per annum. This was the amount awarded to 
Taj Begamon her decree and this was her 
share out of Re. 10,325 realized by execution. 
The balance left was all that was pay- 
able to Sarvi Begam. A refund of the rate- 
able share of mesne profits to Taj Begam with 
interest awarded to her by her decree does 
not imply aclaim by Sarvi Begam for in- 
terest on the mesne profits awarded to her. 
It is clear from the account that no in 
terest, as a matter of fact, was claimed in the 
application for execution of 28th February 
1912, Under a misapprebension, however, of 
the application Taj Begam among other ob- 
jecticns urged that no interest should have 
been claimed on messe profits. I will cow 
state what happened under this erroneous im- 
pression. 

Objections were filed to the execution of 
the said decree on 20th June 1912, We 
are not concerned with any objection other 
than the 9th objection in that ease, which ran 
in the following terms, véz:-— 

(9), No interest was awarded in the decree 
sought to be executed, but the decree-holder 
has executed it having charged interest there- 
on.” 

The deerce-holder filed a reply to this ob- 
jection on 20th January 1912, the 7th para- 
graph of which runs as follows: — 

“(7), The word mesne profits includes in- 
terest also, which should be awarded accord- 
ing to law and justice.” 

Rai Gahadur Pandit Moban Lal Hukku 
who heard the objections held that though 
no express order about the payment of in- 
terest on mesne profits was made in the 
decree, yet under the Code of Civil Pro- 
cedure the term mesne profits includes in- 
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terest on mesne profits. Ho concludes his 
judgment by holding that Sarvi Bazam was 
entitled to recover from Taj Begam and 
others a sum of “Ri. 7,450-4-0 mesne profits 
up to the date of plaint. This set of 
defendants are Habla to pay the amount 
of mesne profits with interest and pro- 
portionate costs.” 

He, however, passed no final orders but 
directed the’ decree-holders to furnish certain 
information. The formal order prepared in 
this order runs as follows :— 

“It is ordered that Sarvi Begam, decree- 
holder, applicant, do state what amount or 
amounts are due by each party of judg- 
ment-debtors and show what sum has already 
been realized from Taj Begam’s share in 
Baraut and other property and what amount 
Taj Begam is now liable to pay.” 

I have examined the execation records, 
I find that in the earlier stages of execution 
several applications are filed in which it is 
stated that the decree for mesne profits did 
not carry any interest, but by this time the 
old Pleaders who had appeared in the original 
suit had all died or retired. New men un- 
acquainted with the history of the execution 
and the terms of the decree had taken their 
place, and a new officer was now presiding 
over the Court. I am not, therefore, surprised 


at the terms of the decree being overlooked- 


both by the Pleaders and by Rai Bahadur 
Pandit Mohan lal Hukku who decided the 
objection. They also overlooked the fact that 
in the application of 28th February 1912, no 
interest had in fact been claimed on the 
mesne profits, This order, however, was not a 
final orderon the objection. The learned 
Subordinate Judge required the plaintiff to 
state what amount Musemmat Taj Begam 
was liable for on the application. He fur- 
ther required the decree-holder to state what 
amount or amounts were due by each party 

of judgment-debtors, and what sum had 
' already been realized by the sale of Baraut 
and other properties of Taj Begam. 


A final order on this objection could only be 
made when the figures were supplied to, 
and examined by, the Judge. What happaned 
is analogous to what is often done, triz., record- 
ing ajadgment on some of the issues in the 
case, the final judgment being passed later 
on when the remaining issues were decided. 
Although there was no final order in execu- 
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tion yet made to afford ground for an appeal 
under section 47 ofthe Code, Taj Begam 
preferred an appeal against the decision of 
some of the issues to this Court. No appeal 
lay at thal stage, and it was claarly premature 
for her to file the appeal. The order of Pandit 
Mohan Lal Hukku Cif it be pleaded as an au- 
thority under which alone the interest is 
claimable) did not mention the rate of interest 
awardel, nor the period of time for which 
interest was payable. He would have prc- 
bably recorded orders dealing with all these 
points as soon as the decree-holder had fur- 
nished the figures. 

Before however this was or could be done, 
Taj Begam preferred an appeal to this Court 
from the expression of views recorded by the 
Court below, on some ofthe points in issue, 
for this is all that was in effect done by this 
time, and the further stage necessary to give 
a right of appeal had not arrived yet. 

This was First Appeal No. 94 of 1918. 
The appeal came up before a Bench of 
this Court presided over by the Hon’ble Sir 
Pramada Charan Banerji and the Hon’ble 
Mr Justice Ryves on 24th July 1913. 

The judgment of their Lordships opens by 
saying that tbe appeal was premature, 
They observe that certain objections were 
made by the judgment-debtor in the Conrt 
below which the Court below had disposed of, 
bat they pointed out that “that Court, however, 
“has not made any final order in the matter, 
and it consequently seems to us that this 
appeal is premature.” 


After coming to that conslusion their 
Lordships, proceed to consider cartain points 
of principle decided by the Court below and 
dismiss the appenl, The decree prepared in 
this Court on the appeal confirms the decree 
of the Court below and dismisses the 
appeal. Oneof the questions in this appeal 
is, whether it precludes the appellant from 
raising the question of interest on mesne 
profits which was raised in the Court below, 
Before, however, dealing with the points 
arising in the appeal, I will refer to two 
other matters which have some bearing on 
the appeal, An application for review of 
the judgment was made by Musammat Taj 
Begam. It was rejected on the 24th 
July 19:3. On 27th May 1914, Musammat 
Taj Begam applied to Babu Bans Gopal, 
Subordinate Judge of Meeryt, to amend the 
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;decree made by Mr. David on 28th August 
.1905, by adding words to the effect that the 
decree-holder will not be entitled to future 
„interest on mesne profits. The application 
“was made under sections 152 and 158 of the 
Code. It was rejected on- 28th August 
“1914, 

The application of 28th February 1912 is 
still pending. The decree-holder has now 
claimed interest on mesne profits. The 
‘judgment-debtor objected to the claim for 
interest on 3lst August 1914. The Court 
below disallowed the objections on %2nd Sep- 
tember 1914. Tt has supplied the deficiencies 
in the order of Pandit Mohan Lal Hukku 
and has directed that interest prior to the 
date of the determination of the mesne profits 
should be calenlated at the rate of 12 per 
cent. per annum, and thereafter at six per 
cent, per annum, It is against this order 
that the present appeal has been lodged. 

On the facts I have stated, which are 
evident on the examination of the decree of 
3'st March 1910 and Mr. David’s order of 
98th Auguat 1995, it is clear that no interest 
was payable on the mesne profits. The 
decree expressly says 30, and so does Mr. 
David's order. He has not calculated and 
awarded any such interest for the period 
prior to the date of the determination of 
mesne profits. The order itself is conclusive 
on the point. Pandit Mohan Lal Hukka 
did not, in his order of 2nd September 
1912, hold that interest for that period 
was payable. The order of Babu Bans 
Gopal awarding interest at 12 cent. per 
annum for the said period is erroneous, and 
contrary to the terms of the original decree 
‘and the decree or order by which the amount 
of mesne profits was determined. There 
jg also no order in the decree orin Mr. 
David’s order for the payment of future 
interest. Looking, therefore, to the merits of 
the claim, it is entirely untenable and is in 
the teeth of the compromise decree. The 
question before us, however, is whether 
by reason of any subsequent order the 
“judgment-debtor is precluded from setting 
up the true state of things. 


The first contention urged on behalf of 
Sarvi Begam, respondent, is that Pandit 
Mohan Lal Hukku's order of 2nd 
‘September 1912 has put a 
_on the decree of lst March 1900, which is 


N 


. binding upon the parties. 


construction . 
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Pandit Moban 
Lal Hukku never looked at that decree, nor 
attempted to construe it. He only considered 
a hypothetical case, where the decrees was 
silent upon the point (but this decree is 
not silent upon the point, and expressly states 
that no interest will run on the mesne 
profits), There was noclaim made by Sarvi 
Begam for interest, and the discussion was 
purely academical. The adjudisation was 
also defective and incomplete in that it did 
not state the rate of interest, nor the period 
of time for which it was payable, and lastly 
no final order was made on the application. 
All that was done was to call for certain 
particulars which were to be supplied as a 
necessary preliminary to the passing of 
final orders on the application. There was 
nothing te preclude Pandit Mohan Lal Hukka, 
on the true state of facts being brought to 
his notice at any time before he made his 
final order, from correcting his previous 
orders on the issues provisionally decided 
by him. What has happened in this case 
is analogous to what sometimes happens 
ina Court of Appeal, A Judge hears an 
appeal and remits certain issues for trial 
by the Court below. Before the receipt of 
the findings the Judge who made the order 
is transferred. His successor may disregard 
the order remitting issues and re hear and 
decide the whole case. Mubarak Husain v. 
Bihari 1), per Edge, ©. J., and Burkitt, J., 
affirming Aikman, J., inappeal under Letters 
Patent; Lachman Prasad v. Jamna Prasad (2); 
Ganen ira Nath Roy Chowdhury v. Surja Kanta 
Roy Chow thuri (3). 

In the last mentioned case, eve: the Judge 
who had pronounced his views in an earlier 
stage of the appeal was not held bound 
to adhere to his views, if later on, before 
he had decided the appeal te saw reason to 
changethem What Pandi Mohan Lal Haukku 
didon -nd September 1912, does not stand . 
on a higher footing. 


The next which 


question arises is, 
what effect hds the decree of this Court 
in appeal against the order of Fandit 


Mohan Lal Hukku? The moment his judg- 
ment was appealed aguinst, it ceased to be 

(1) 16 A. 306; A. W. N. (1894) 97; 8 Ind. Dec. 
(N. s.) 199. 

(2) 10 A. 162; A. W. N. (1887) 295; 6 Ind. Dec. 
(N. s.) 109. 

(3) 15 Ind. Cas. 89; 17 C. W. N, 462, 
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ves juatcata by reason of the pendency 
of the appeal. -lt has been argued 
that the decree of this’ Court affirmed 
the decree of the Court below. This is so. 
The decree of the Court below directs the 
‘decree-holder to supply certain information 
and that is all that is confirmed by the 
‘decree of this Court. If no other papers 
are to be referred to to ascertain what 
was decided and the question is to be 
decided on a perusal of the decrees alone, 
‘there is nothing in them to show that the 
‘question of interest payable on mesne pro- 
‘fits was decided. It is, however, not enough 
to look at the decree alone. As observed 
‘by their Lordships of the Privy Council in the 
case of Kali Krishna Tagore v. Secretary of State 
-(4), “In-order to see what was in issue in a 
‘suit, or what has been heard and decided, 
‘the judgment must be looked at. The 
‘decree, according to the Code of Pro- 
cedure, is only to state the relief granted, or 
other determination‘of the suit. The deter- 
mination may be on various grounds, but the 
‘decree does not show on what ground, and 
“does not afford any information as to the 
matters’which were in issue or have been 
decided.” In a later case, Amriteswart 
‘Debi v. Secretary of State (5), their 
‘Lordships again observed: “And they cannot 
avoid: the observation that in the Court 
below sufficient attention has not been paid 
-to the rule that, in cases where a final decree 
is couched in general terms, the extent to 
which it ought to be regarded as res judicata 
can only be determined’ by ascertaining what 
-were'the real matters of controversy in the 
cause: The question in this’ case is of 
course not one of res judicata. We have 
‘merely to determine whether the question 
now before the Court has really been 
finally decided by a previous order made 
in the same‘execution proceeding. The 
same principles apply to a case like this, 
when it is necessary: to ascertain what 
bas been really finally decided on the 
previous occasion. 


Looking to the judgment of this Court 
and reading the decree in the light of 
that judgment, it is clear that the appeal 
was dismissed on the ground that it was 
"$ (4) T5 I. A, 186; 16 O. 173: 12 Ind. Jur. 4 3; 5 Sar, 
P. © J. 237; 8 Ind. Dec. (N. s.) 115. 

o (5) 24 0, 604 atp. 519:.24 I. A. 98:1 C. W.N. 249; 
7 Sar. P. Ọ. J. 101; 12 Ind. Dee. (N. 5.) 1003. 
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premature. It is true that the judgment 
of this Court proceeds to discuss a few 
other matters which had been placed be- 
fore it by the parties. But if the anpeal 
was premature, any discussicn of those 
matters was no less premature and any 
pronouncement made upon them, though 
entitled to the highest weight and respect,’ 
is rgally not upon the same footing as 
matters disposed of which rightly arose 
and were decided in an appeal which this 
Court had jurisdiction to entertain. The 
observations were made more to help the 
parties and the Court below to arrive at: 
the final decree and to zave the necessity 
of a further appeal to obtain an expres- 
sion of the view of this Court upon those 
points. The Court was, however, not 
invited to express any views on the ques- 
tion of interest on mesne profits (though 
it was the subject of a plea in the appeal). 
If an appeal lay to this Court, the failure 
to press that plea would have perhaps 
amounted to an implied adjudication of 
the point and affirmation of the views of 
the Court below. But where no appeal 
lies at all at that stage, the failure to 
invite this Court to express its views upon 
that point also does not stand upon the 
same footing. There was no legal obligation 
upon the appellant to invoke the decision 
of any point by a Court of Appeal, when 
no appeal liy to it. He may, as he was 
entitled to do, reserve it for decision when 
it arose in a proper appeal, and when the 
matter had become ripe for appeal later 
ov. Even if there was an apreal to this 
Court at this stage, and the Court had 
decided all these points, according to the 
view taken in ‘this Court in the case of 
Shib Charan Lal v. Raghu Nath ‘6), the 
‘decision of the Court upon the point first 
‘arising in order will be taken tn be one 
upon which the decree is based. It is not 
necessary for us to go so far in this case; when 
no appeal lay to this Court, it had no 
jurisdiction to affirm, reverse or modify the 
decree or order of the Court below. 

The decree of this Court cannot, therefore, 
be taken to be an affirmance of the views 
of the Court below on the question of 
interest,and upon this ground alone I wonld 


(6) 17 A. 174; A, W. N. (1895) 47; at 4. Dog, 
(N. 8.) 487, N. (1895) Ind. Deg 
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prefer to base my judgment. T think that 
the case had not reached a stage at which 
Pandit Mohan Lal Hukku could or did pass 
a fina] order. When the particulars required 
were furnished later on to his successor he 
was in a position to pass a final order in the 
case. This event has only happened now, 
and the present appeal has been preferred 
from that decision. : 

In the course of his able argument, Mr. 
Peary Lal Banerji relied upon the decision of 
their Lordships of the Privy Council in the 
case of Ram Kirpal v. Rup Kuari (7). Ip that 
case (he plaintiff had claimed possession of 
certajn property with mesne profits. The 
Court of first instance had made a decree in 
plaintiff's fayour as claimed. That decrea 
was affirmed by the Court of Sadar Diwani 
Adalat. On 20th. December 1867 a question 
arose as to whether the decree awarded mesna 
profits, and the District Judge (Mr. Probyn) 
held that it did. No appeal was preferred 
against the said onder. The parties had 
apparently accepted the order and execution 
proceedings had gone on for eleven years on 
foot of that order. It was then sagght to 
re-open the question. Their Lordships of 
course refused to permit this being dane. In 
that case Mr. Probyn, the District Judge, 
had made final order which was opan to 
appeal, but it had not been appealed against. 
In this casa Mr. Mohan Lal Hukku had made 
no such order. He had reserved the making 
ofa final order to a later date when the 
particulars required were supplied. In that 
aase the judgment-debtor accepted the order. 
Tn this case the judgment-debtor did not do 
so but eyen preferred an infructuous appeal 
before the matter had become ripe for appeal. 
She has ever since been contesting it, and 
now-that tha matter has been finally decided 
by the Court below, she has preferred this 
appeal. Weare, therefore, entitled tq cgnsider 
the question of the interpretation pf this 

- decree unaffected by the order of this Court 
and tp regard the matter as now apen to 
appeal for the first time. 

There remain two other matters for çon- 
sideration, The first is the effect of the order 
rejecting the: application for review of the 
order of Pandit Mohan Lal Hukku. There 
was no final order open to review, and in any. 

(7) 6 A, 269: 11 L A. 37; 4 Sar. P. C, J. 482; 3 Ind, 
Dee. (x, s) 718, i 
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case a refusa] to entertain an application for 
reyiew leaves the order sought to be revi. wed 
standing on its own legs. l dogs not give it 
a firmer ar better footing. The other arder is 
the one passed on an application ta amend the 
decree of Mr, David, dated 28th August 1905, 
determining the amount of mesne profits. 
The application was rightly rejected. Mr. 
David’s order did not award any interest 
either for the past or in future, and the 
addition of the words proposed ta be added 
was not required. The order as it stands 
dces not award any interest on mesne profits, 
and it could not do so contrary to the terms 
of the decree on which it is based. . The pro- 
ceedings to determine mesne profits reserved 
for decision by the decree in the suit are 
proceedings in continuation of and syp- 
plementary to the proceedings in the original 
suit. The decree in the suit is supplemented 
by the order and ihe two must be read 
together. Therefusal to amend the decree 
does not place the appellant in a wore 
footing. 

We think that the decree under execution 
does not award any interest on mesne profits, 
either before or after decree. The order of 
the Court below, therefcre, in so far as it 
awards such interest must be set aside. I 
would allow the appeal and set aside the 
order of the Court below awarding interest 
on mesne profits either before or after decree. 
The appellant will get his costs in this 
appeal. 

Wass, J.— I do not desire to add any 
thing to what Mr. Justice Sundar Lal has sp 
fully said in this case, except to draw atten- 
tion to the state of the authorities with regard 
to the construction of decrees. I think if 
desirable to reiterate what appears to me to 
have been laid dawn as the law for a yery 
long time by the highest authority, and also 
by thig Qourt. It is well established that 
you cannot construe a decree ina suit without 
looking at the issues and ascertaining what 
was really determined, and it may be that 
you caunot arrive ata satisfactory conclusion 
without looking at the jadgment as well. 
In the same way you cannot arrive at a 
satisfactory conclusion as to what was 
determined by an appellate decree withcut 
looking at the grounds raised in appeal, 
and in some way or another agcertgin- 
ing what issues were actually discussed and 
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decided. It is sometimes said that an execution 
Court cannot go behind a decree. That is 
perfectly true in the sense that it cannot alter, 
modify or amend its terms. But it is untrue in 
the sense that it cannot go behind it to 
ascertain what the decree operates upon. 
The matter could not be more clearly stated 
than in the passage from the judgment of 
the Privy Oouncil which my brother has 
just read. ` 

B¥ mar Court.—We allow the appeal and 
set aside the order cf the Court below 
awarding interest on mesne profits either 
before or after decree. The appellant will 
get his costs in this appeal. 


Appeal decreed. 


MADRAS HIGH COURT. 
Lerters Patent Appeat No. 188 or 1915. 
September 14, 1916. 
Present:—Mr. Justice Oldfield and 
Mr, Justice Krishnan. 
MANEPALLI MANGAMMA AND OTHERS—- 
` Patirioners—APPELLANTS 

VeErTSUS 


MANEPALLI SATHIRAJU—Responpent. 

Civil Procedure Code (Act V of 1908), s. 20 (c)— 
Promissory note, assignment of—Place of assignment, 
institution of suit at—Jurisdiction of Cowrt— “Cause of 
action wholly or in part,” meaning of. 

The assignment of a promissory note by the payee 
is a part of the “cause of action” within the meaning 
of section 20 (c), Civil Procedure Code, and the 
assignee can sue on it in the Court having juris- 
tee where the assignment took place. [p, 682, 
col. 1, 

Read v. Brown, (1889) 22 Q. B. D. 128; 58 L. J. Q. 
B. 120; 60 L. T. 250; 37 W. R. 131, followed. 

Salig Ram v. Chuba Mal, 11 Ind. Cas. 712; 34 A. 49; 
8 A. L. J. 1160, distinguished. 

On the principle of stare decisis, the said rule is 
applicable to India. [p. 681, col. 2; p. 682, cols. 1 & 2.] 


Ittappan v. Manavikrama, 21°M. 158; 8 M. L. J. 92; 
7 Ind. Dec. (N. 8.) 465, Arunachalam Chetty v. 
Meyyappa Chetty, 21M.91; 8 M. L. J. 28; 7 Ind. 
Dec. tn. s.) 421, Dobson and Barlow, Limited v, 
Bengal Spinning and Weaving Co., 21 B. 126; 11 Ind. 
Deo. (N. s.) 86, Murti v, Bholaram, 16 A. 165; A. W. 
N. (1894) 65; 8 Ind, Deo, (x. s.) 106, Sheo Prasad v. 
Lalit Kuar, 18 A. 403; A. W. N. (1896) 182; 8 Ind. 
Dee, (x. 8.) 975, Daw Dial v. Munna Lal, 24 Ind. Cas.’ 
978; 36 A. 564; 12 A. L. J. 955; Roghoonath Miser 
v. Gobindnarain, 22 C. 451; 11 Ind. Dec. (x. s.) 807, 
followed. 

Per Krishnan, J.— Tha expregsion “cause of action,” 
in section 20, Civil Procedure Code, must be read 
with reference to the suit instituted by the plaintiff; 


it means plaintiff's cause of action, and not the 
cause of action on the documents, sued on irras- 
pective ofthe rights of the plaintiff under it, in 
other words, the cause of actior as.it existed when the 
right to sue on the note arose for the first time. [p. 
683, col, 1.] 


Appeal anderclanse 15 of the Letters Patent 
against the order of Mr. Justice Napier, 
dated the 28th September 1915, in 
Civil Revision Petition No, 1005 of 1914, 
preferred against the order of the Court of 
the Subordinate Judge of Kistna, at Hllore 
in Miscellaneous Appeal Suit No. 23 of 1913, 
in Original Sait No. 125 of 1911, Tanuku 
District Munsif’s Court. 


The following is the jadgment of Napier, J., 
which was appealed against:— 

“Following Read v. Brown (1) which construed 
the words ‘part of cause of action’ and held 
that an assignment is part of a gauae of 
action, 1 dismiss this petition with casts.” 

Mr. M. Patanjali Sastri for Mr. B. Somayya, 
for the Appellants. 

Mr. K. G. Sarangaraja Atyangar, for Mr, V. 
Ramadoss, for the Respondent, 


JUDGMENT, 


OLDFIELD, J—The question in this case 
is whether the assignee of a promissory 
note can sue in the Court having jurisdic- 
tion where his assignment was made. The 
learned Judge has decided in the affirmative 
applying Read v. Brown (1). 

“If the matter was res integra, I should be 
inclined to dissent-from his decision, because 
its consequence in India would be incon- 
venient in the extreme and I should be un- 
willing to adopt an interpretation of section 
20 (c) of the Code of Civil Procedure 
which would authorise evasions of the res- 
trictions imposed by the settion by means 
of an easy device. But the general defini- 
tion of cause of action contained in Read v, 
Brown (i) has been accepted in numerous 
eases in this country, Arunachalam Chetty 
v. Meyyappa Chetty (2), Ittappan v. Manavik- 
yama (3) Dobson and Barlow Lid. y. Ben- 
gal Spinning and Weaviny Company (4), Murti 


(1), (1889) 22 Q. B. D. 128; 58 I. T, Q. B. 120; 60 L, 
T. 250; 37 W. R. 181. | 

(2) 21 M. 91, 8 M. L. J. 28; 7 Ind, Dee, (x. s) 421, 

(3) 21 M. 153; 8 M. D. J. 92; 7 Ind. Deo, (x. 3.) 
465, 

(4) 21 B. 126; 11 Ind, Deo. (N. 8,) 86. 
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v. Bhola Ram (5), Sheo Prasad v. Lalit Kuar 
(6), Dau Dial v. Munna Lal (7), and in 
‘Rogho:math Masser v. Gobi: dnårain (8) it was 
‘expressly held that execution of an assign- 
ment within the jurisdiction would enable 
the Caleutta High Court to entertain the 
‘suit with reference to clanse 12 of its 
charter, the terms of which are not for 
the present purpose distinguishable from 
‘those of section 20 (c). In these circumstances 
Tam constrained to concur in the decision 
of.the learned Judge and I would, there- 
fore, dismiss the letters patent appeal with 
costs. 

Knrisunan, J.—The question for our decision 
is, whether the assignment of a promissory 
note by the payee to the plaintiff is a part 
‘of the cause of actiou within the meaning 
of section 20, clause (e), Civil Procedure 
Code, ‘so ‘as to give jurisdiction to the 
Court within. whose local limits it took 
place. The learned Judge who heard the 
revision petition and against whose judg- 
ment ‘the present appeal is filed, answered 
the question in the affirmative following 
Read v. Brown (1). After careful considera- 
tion J am inclined to agree with him, 


The case quoted was cne of an assign- 
ment of a debt and arose under the Mayor’s 
Qourt Procedure Act, 20 and 21 Vict. C. 
157, and tha expression to be construed 
‘was “cause of action arising wholly or in 
part within the City of London or the 
„liberties thereof.” The, Master of the Rolls 
Lord Esher; nd Fry and Lopes, L. JJ., 
defined “cause of action” as “inelnding 
every fact necessary to be proved, if 
‘traversed, in order to enable plaintiff to 
sustain his action and which if not proved 
will give the defendant an immediate right 
to judgment;” and held that the assignment 
alleged was part of the cause of action. 
That case is very similar to the present 
ease and the words construed are the same 
as in’ clanse (c), section 20. It followed a 
previous decision in Cooke v. Gill (9) and 
was itself subsequently affirmed in Coburn v. 


(5) 16 A. 165; A. W. N. 
(x. s.) 105. 
. (6) 18 A. 403; A, W. N. (1896) 132; 8 Ind. Deo. 
(x. 8.) 975. 

(7) -24 Ind. Cas. 978; 36 A. 564; 12 A. L. J, 955. 

(8) 22 C. 451; 11 Ind. Dec. (x. 8) 801. 

(9) (1878) 8 G. P. 107; 42 L J,0. P 98; 28 L T. 
82; 21 W. R- 334. : 


(1894) 65; 8 Ind, Dec. 


at 


‘above noted. 


Orlledge (10): it has been accepted in Eng- 
land as settling the meaning of the expression 


s . 
“cause of action,” 


The definition given in it is ‘no doubt 
a very comprehensive one. All the High 
Courts in India have accepted and acted 
upon it in numerous decisions under various 
sections of the Cole and section 12 of the 


-Letters Patent; see for example It'appan v. 


Manavikramu (3) and Murti v. Bhota Ram (5), 
under section 43 of the old Code;' Arunacha- 
lam Chetty v.Meyyappa Chetty’ (2), as to res 
judicata; Salima Bibi v. Sheikh Muhammad(11) 
and Rajic Kuar v. Debt Dial (12), under sec- 
tions 31 and 45 of the old Code; and Deep 
Narain Singh v Ddetert (13) and Dobson and 
Barlow Lid, v. Bengal Spinning and Weaving 
Co. (4), under section 12 of the Letters 
Patent. In Dau Dial v. Munna Lal (7) the 
definition was adopted in a case under clause 
(c) of section 20 itself. In Roghoonath Misser 
v. Gobindnarain (8) the indorsement of a 
hundi was held to be a part of the cause 
of action under section 12 of the ‘Letiers 
Patent though Read v. Brown (1), was not 
referred to The only case cited where that 
definition was not accepted is Haramonit 
Dassi v. Harichurn Chowdhry (14); thet was 
a case under section 31 of the- old Code 
and is in conflict with the Allahabad ruling 
In a case under’ section 103 
‘of the Code .of 1877 (Act: X) the Privy 
Council held that the “cause of action” 
meant “the grounds set forth iu the 
plaint as cause of action or in other words 


‘the media upon which the plaintiff asks the 


Court to arrive at a conclusion in -his 
favour”; see Chand Kour y. Partab Singh (15). 
Thus there is a strong current of authority 
in India for accepting the definition of cause 
of actionin Read v. Brown (1) and [ have n> 
doubt we must follow it. 4 


lf the words “caase of action” mean 
the cause of action set cut by the plaint- 
iff in his plaint, as held by the Privy Council 
in Ohand Kour v. Partab Singh(15) above cited, 

(10. (1597) 1 Q. B 702 atp 707; 66 L. J. Q.B. 
462; 76 L. T. 608: 45 W. R. 48S. 

(11) :8 A.181; A. W.N. (1896) 2; 5 Ind. Dec. 
(x. 8.) 794. 

(12) 18 A. 432; A. W.'N. (1896) 189; 8 Ind. Deo. 
x. s.) 993. 

(18; 81 C. 274:8 0 W N. 207. 

(14) 22 ©. 633; 11 Ind. Dec. (N. a.) 551. 

(15) 16 C. 98 at p. 102; 15 I. A, 156; 5 Sar. P. C, J. 
243; 12 Ind. Jur. 331; 8 Ind. Dec. (x. s.) 65, 
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we must necessarily hold that the assign- 
ment in: plaintiff's favour is an essential 
-part of his cause of action, for without it 
he could- not have sued on the note as he 
‘has done. There is nothing in the language 
of section 20, Civil Procedure Code, itself 
to show. that a restricted. meaning should 
be placed. upon the expression ‘cause of 
action.” It was suggested that the term 
may be taken to mean the canse of action 
on the, doeument sued on, irrespective of 
‘thé rights of the plaintiff under it; or in 
other words, the cause of action as it existed 
when the right to sue on the note arose 
for the first time, in which case plaintiff's 
agsignment' will not be part of it. I think 
this suggestion cannot be accepted, The 
térmi- has to be read with reference to the 
suit instituted by the plaintiff, dealt with 
under section 20; it must then mean plaintitf’s 
cause of action. 

It may’ be that the adoption of a wide 

meaning for, the term ‘cause of action” will 
lead to inconvenience to defendants in 
_particnlar cases; but that fact cannot, it 
‘seems to me,-be used to control our inter- 
pretation of the section. A similar argu- 
ment was raised in Read v, Brown 11) but 
was overruled. See judgment of Manisty, 
J. If any undesirable results will follow 
it will.be-for. the Legislature to set the 
matter right. l may observe that both 
under the Letters Patent and the 
Presidency Small Cause Courts Act, where 
‘a suit is allowed to be filed if a part of 
the cause of action arose within jurisdiction, 
the Legislature has made it coaditional on 
leave being previously obtained from the 
Court; for some reason not apparent perhaps’ 
because of section 22, Civil Procedure Code, 
no such condition is imposed under section 20, 
élause (c). 

“The ruling in Salig Ram v. Chubu Mal. 
(6) is, it seems to me, not in point, as it 
dealt with a case of principal and agent 
whereas the present case is oneona pro- 
missory note. On the finding that no part 
of the cause of action arose in Hathras, 
as not only the making of the contract, 
the performance of it, and the payment of 
-the money under it were to be in Karachi 
“but the negligence or miscondict of the 


(16) 11 Ind. Cas. 712; 34 A, 49; 8 A. L, J, 1160, 
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the learned 
Hathras Court 
That raling,if 1 may 
‘say so with respect, is clearly correct. 
-But with all respect I am not prepared 
to agree with the observation that 
clause (c) of section 20, Civil Procedure Code, 


agent was also in Karachi, 
Judges held. that the 
“had no jarisdiction. 


‘must be taken to mean exactly what sec- 


tion 17, clause (a), with Explanation ILI of the 
repealed Code meant in al) cases ofcon- 
tract. The words of the present Code are 
similar to those in the Letters Patent and 
seem to ba manifestly wider in scope. 

For the above reasons I agree with the 
judgment of Napier, J., and will dismiss the 
appeal with costs. 

Appeal dismissed. 
V. R.P. 


PATNA HIGH COURT. 


. APPEAL FRO4 APPELLATE Orvek No. 40r 1916, 


June 19, 191 . 
Present: :—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
NILMANI GOSWAMI—APPELLANT 
1ersus $ 
ROBAN MAJHI — RESPONDENT, 

Chota Nagpur Tenancy Act (VI B. C. of 1908), 
s. 281—Ewecution—Sale Judgment-debtor, application 
by, to set aside sale— Limitation. 

Respondent obtained a decree on a mortgage-bond 
executed by the appellant, and in execution of that 
‘decree the latter’s holding was sold and purchased 
by the former. Appellant applied to set aside the 
sale more than one year aftor its date: 

Held, that under the provisions of section 231 of 
the Chota Nagpur Tenancy Act, the application 
should have been made within one yenr of the date 
of the sale, and that, consequently, it was barred by 
limitation. [p. 684, col. 1] 

Sumundan Karkat Edathil Rayarappan Nambiar v., 
Malikandi Aketh Mayan, 23 Ind. Cas. 251; 26 M L.J. 
267, distinguished. 

Appeal against the order of the District 
Judge, Purulia at Manbhum-Sambalpur, 
dated the 29th Jaly 1915, reversing that 
of the Munsif, Purulia, dated the 30th 
January 1915. 


Mr. Abani Bhusan Mukerjee, for the Appel. 
lant. 
2 3 JUDGMENT, 


Suarrupoin, J.— This miscellaneous appeal 
has been preferred by the decrec-holder, 


a 
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It appears that the decree-holder obtained 
a decree on a mortgage-bond executed by 
the present petitioner and in execution of 
that decree the holding in question was sold 
and purchased by the mortgagee decree- 
holder, The sale took place on the 21st 
December 1912 and was confirmed on the 
15th February 1918. The application to 
set aside the sale was made by the judg- 
ment-debtor on the 28th August 1914. The 
learned Munsif held that Article 166 of 
the Limitation Act applied to the applica- 
tion and hence it was barred by limita- 
tion, because the judgment-debtor had put 
in the application to set aside the sale 
more than thirty days after the date of the 
sale. On this there was an appeal to the 
District Judge by the judgment-debtor, who 
allowed the appeal and directed the sale 
to be set aside. But that learned officer 
also held that it was Article 166 that 
applied to the application, Thereupon the 
decree-holder preferred the present appeal. 

It seems to us that the application of 


the judgment-debtor to set aside the sale’ 


is barred by limitation, In the Chota 
Nagpur Tenancy Act there is a special 
provision for limitation as regards suits 
and applications, and section 231 of that 
Act clearly provides that if there is no 
provision of limitation in that Act for any 
suit or application, the limitation provided 
is one year and under the provisions of 
this special provision of the Chota Nagpur 
Tenancy Act the judgment-debtor should 
have applied to Lave the sale set aside within 
one year from the date of the: sale. His 
application is after a year and some months 
from the date of the sale. On behalf of the 
judgment-debtor it was contended that the 
holding which was sold in execution of 
the mortgage-decree was a raiyati holding 
and under section 47 of the Chota Nagpur 
Tenancy Act sucha holding could not be 
sold in execution of a decree, and hence it 
ig contended that the sale was nall and 
void. In this connection we have been 
referred to the case reported as Samandan 
Karkat Edathil Rayarappan Nambiar v. 
Malikandi Aketh Mayan (1), wherein we 
find in the head-notes mentioned that 
when thesale isa nullity section 166 has 
no application. The head-notes of that 


(1) 28 Ind, Ons, 251; 26 M, L, J. 267, 
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ruling are misleading. We do not find in that 
report any such proposition of law, Even if 
section 166 has no application in the case of 
a sale which is anullity, the special provision 
of the Chota Nagpur Tenancy Act has laid 
down that section 231 may be applicable. 
As already observed even under that section 
the judgment-debtor’s application to set 
aside the sale is barred by limitation, and we 
do not propose to diseuss the question as 
to whether by reason of section 47 of the 
Chota Nagpur Tenancy Act the sale was 
null and void. The appeal is, therefore, 
deereed. | 


Ros, J.—I agree. ‘The application to set 
aside the sale was clearly’ barred by limita- 
tion, and the District Court had no jurisdic- 
tion to wet aside the sale of its own 
motion. i " 


Appeul allowed, 


ALLAHABAD HIGH COURT. 
Fest Appeal From ORDER No. 172 ov 1915, 
July 14, 1916. 

Present:—Mr, Justice Walsh and 
Mr, Justice Sundar La], 
MUHAMMAD HABIBULLAH— 
APPLICANT 
versus 
MUSHTAQ HUSAIN AND oragrs— 
Opposite Party, 

Provincial Insolvency Act (III of 1907), s. 86, pro- 
ceedings wnder—Transfer by insolvent, questions for 
determination in —Burden of proaf —Dower debt, transfer 
in discharge of, whether made “before and in considera- 
tion of marriage” — Transfer of Property Act (IF of 
1882), s. 53. 

A transfer of his property by an insolvent to his 
wife, in lieu of dower settled upon her at the 
marriage, long after the marriage, is nota transfer 
made “before and in consideration of marriage” 
within the meaning af section 86 of the Provincial 
Insolvency Act. [p. 686, cal. 2.] 


A dower debt is like an ordinary debt and a trans- 
fer to a wife in discharge of dower payable to her 
may be for valuable consideration. But when such 
a debt is impugned as fraudulent and the Court holds 
an enquiry under section 36 of the Provincial Insol- 
vency Act, the following matters are relevant, (1) the 
amount of the debt, (2) the delay in its discharge, (3) 
the nature of the debt, (4) the genuineness of the 
transfer and goad faith on the part of the parties, (5) 
the value of the property transferred, [p, 687, col. 1.] 
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. Suba Bibi v. Balgobind Das, 8 A. 178; A. W.N 
(1886) El; 4 Ind. Dec. (x. s.) 1149, Mackintosh v. 
Pogose, (1895) 1 Ch. 505; 64 L.J. Ch. 274, 13 
R. 254; 72 L. T. 251; 43 W. R. 247; 2 jManson 27, 
referred to. 


The onus of proving the good faith of the trans- 
feree is upon him. [p. 687, col. 1.] 

Nilmoni Chowdhuri v. Basanta Kumar Banerjee, 29 
Ind, Cas. 814; 19 U. W. N. 865, referred to. 


Section 36 of the Provincial Iusolvency Act is 
wider in its scope than section 53 of the Transfer of 
Property Act. The intent to defeat or dolay creditors 
which is required to ba proved under section 53 of 
the latter Act is not necessary in proceedings under 
section 36 of the former Act. Under section 36 all 
that is required is that the transfer must be made 
within two years of the adjudication of the insolvency 
of the debtor. [p. 686, col. 2 ] 


First appeal from an order of the District 
‘Judge, Allahabad. 


De. S. M. Sulaiman, Dr. Surendra Nath Sen 
aud Mr, Benode Behari, for the Appellant. 


The Hon’ble Dr. Tej Bahadur Sapru (with 
him Messrs. Yusuf Hasan, Satya Narain and 
Muhammad Matin), for the Respondents. 

. JUDGMENT,.—This appeal arises out of 
proceedings instituted under Act IIL of 1907. 
One Mushtaq Ahmad, who isa resident of 
Mauza Kara in the district of Allahabad, 
used to carry on business as a contractor 
and dealer in timber. He entered into a 
“contract for the supply of a certain 
“fiumber of sleepers to one Habibillah, a 
merchant of Agra. He was not able 
to perform his part of the contract and 
Habibullah consequently brought a snit 
against him on the 15th of April 1913, for the 
recovery of a sum of Rs. 2,468 for the breach 
of the contract. The exact date on which the 
suit was filed is not noted on the copy of the 
plaint on the record, but the copy shows that 
it was verified by the plaintiff on the 15th of 
April 1913, which we take to be the date of 
the institution of the suit. Soon after the 
institution of the suit the plaintiff Habibullah 
applied for the attachment of a deposit held 
by a Bank, which is described as Jamal 
Abmad Bank at Kara, The Court granted the 
application on the 1éth of April 1913, and 
directed the issue of an injunction to Mushtaq 
Ahmad restraining him from drawing the 
deposit as also an order to the Bank restrain- 
ing it from paying itoff to Mushtaq Ahmad, 
Both these orders were handed over in a cover 
to one Ali Muhammad, who was a servant of 
- Habibullah, to expedite tho delivery to the 
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Civil Court at Allahabad for service on the 
persons concerned. It, however, appears that 
Mushtag Ahmad was not found at his house 
in Kara and the injunction issued to him was 
affixed to his house and the Bank returned an 
answer that it had paid away the money before 
service of the injunction. A decree for the 
amount claimed was passed by the Agra 
Court in due course and transferred for 
execution to Bilaspur in the Central 
Provinces, where Mushtaq Ahmad had a 


stack of sleepers Owned by him. The pro- 
ceedings were taken to attach and bring 
to sale the sleepers at Bilaspur. Mushtaq 


Abmad thereupon applicd cn 23rd Decem- 
ber 1914 to the District Judge of Allahabad 
to be adjudicated an insolvent under Act 111 
of 1907. Inthe schedule of creditors attached 
to the application the name of Habibullah 
stands first 3s a creditor for Rs. 2,500 
under a decree in Suit No. 93 of 1913. This 
is the Agra suit to which reference has 
already been made. Thenext creditor set 
out is one Safdar Ali of Allahabad, wko kad 
a decree for Rs. 450 of the Court of Small 
Causes at Allahabad. The third creditor 
is Ashiq Husain, son of the insolvent, but 
who is described as son of Nabir-un-nissa, 
the first wife of the insolvent. The amount 
of the debt is said to be Rs. 4,100 due on a 


- ruqqa on account of dowér debt, which the 


insolvent had executed in the name of his 
son. The last creditor is one Saiyed-un-nissa, 
who is said to be the wife of a brother of fhe 
insolvent or some other near relative. The 
amount of debt is Rs. 800 undera rugqa. It 
may be noted that Ashiq Husain, the son 
of the insolvent, is quite a young man who 
has attained majority. The insolvent in this 
case has admitted that his son has taken the 
theka of a jungle in the Central Provinces, 
and that he, Mushtaq Ahmad, is working 
on his behalf under a power-of-attorney 
executed by his son. The creditor Habib- 
ullah complains that this isa mere blind to 
defraud the creditors, the real thekada, being 
Mushiag Ahmad himself who has used his 
son’s name to protect the property. He also 
alleges that the debt alleged under the fourth 
item is also a bogus debt. In the schedule 
of property owned by the insolvent the stack 
of sleepers is mentioned as alsoa few trum- 
pery articles of very little value. No zamin- 
dart or house property which is said to 
belong to the debtor is sal out, The learned 
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Judge on the 6th of March 1915 examined 
the insolvent. He was asked about the two 
trarefers which he had made on the 23rd 
of May 1913 and the 30th of May 1913. 

‘By the first of these transfers he had 
disposed of a valuable house and other 
property to bis son, Ashiq Husain, and two 
other minor children ke had by his first wife, 
for a sum of Rs. 900. He also disposed of 
another item of property said to be worth 
Rs 100 in favourofhissecond wife. The trans- 
fer is said to have been made to satisfy the 


claim for dower which the heirs of the first | 


wife had against him as also the claim for 
the-dower which the second wife had on the 
husband., The second document is for 
Rs. 400, which is səid to be the balance of the 
dower debt due to the second wife. By 
these two documents he disposed of practi- 
cally all his property and if these documents 
are upheld, the claims of the creditors will 
be defeated for all practical purposes. The 
learned Judge, therefore, in his order of 6th 
March 1915, directed that the sum of 
Rs. 4,100 said to be due to the insolvent’s son, 
Ashiq Husain, should not be entered in the 
schedule without his special order, and he 
also further directed as follows: “April 16th 
will be fixed for the parties to adduce their 
evidence under section 36 of the Act as to 
whether the transfers in favour of the appli- 
cant’s sons and wife should be set aside, and 
in-case these transfers are found tobe fraudu- 
lent to show cause why he should not be 
punished under section 43 of the Act.” It is 
under this order that the proceedings from 
which this appeal has arisen were initiated. 


Notice of these proceedings does not seem 
to have been given to the transferees but 
the matter is of no importance, as Babu Datti 
Lal appeared on their behalf on the 2nd of 
July 1915 and he was also present (as would 

‘appear from the order-sheet) onthe z4th of 
July 915, the date on which the order 
appealed against was made, The learned 
Judge by his order cf that date held that 
one of the transfers, namely thatof the 30th 


of May 1918, was fraudulent, and he set it. , 


aside But he held that the other transfer 
of the 23rd of April 1913 must be upheld. 
Habibullah, the creditor, has appealed to 
this Court against so much of the order as 
dismisses the claim in respect of the earlier 
transfer of the 23rd of April 1913. Dr. Tej 
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Bahadur Sapru on behalf of the transferees 
has preferred objections under rule 22 of 
Order XLI against so much of the order of 
the Court below as has set aside the second 
transfer of the 30th May 1918. Dr. Sen on 
behalf of the appellant has urged that the 
transfer was bad under section 53 of the 
Transfer of Property Act. The proceedings 
in the Court belaw were taken under section 
36 cf Act IIT of 1907. Dr. Tej Bahadur 
Sapru in reply has argued that the Court 
below had no jurisdiction to entertain the 
proceedings for setting aside the transfers 
except on grounds mentioned in sections 36 
and 37 of the Act. 

Provisions analogous to those contained in 
section 36 of the Act are to be found in 
section 47 of the English Bankruptcy 
Act of 1883 and Statute 13 Elizabeth 
Ch. V and 27 Elizabeth Ch. IV. 
The language of each of, these Statutes 
is slightly different. Hach case, there-. 
fore, must be considered in the language 
of the Statute concerned. In our opinion 
section 36 of Act IIL of 1907 is wider in 
its scope than section 53 of Act 1V of 1882. 
Under the latter section transfers made with 
the intent to defeat or delay creditors or sub- 
sequent transferees are made voidable at the 
instance of the creditors so defrauded , or 
defeated, and it is also declared that whera. 
such transfers have the effect of defeating or 
delaying creditors they would be presumed 
to have been made with that intent, if they 
are made gratuitously or for grossly inade- 
quate consideration. Under section 36 of 
the Act no such intent is necessary. All 
that is required is that it must be made 
within two years of the adjudication of the 
insolvency of the debtor. Under both these 
sections transferees in good faith and for 
yaluable consideration are protected. Section 
36 also protects transfers “made before and 
in consideration of marriage.” We think it 
is, therefore, not necessary for Dr. Sen to. 
avail himself of the provisions of section 53 of 
the Transfer of Property Act. 


a Neither of these transfers are transfers 
made bəfore and in consideration of mar- 
riage” withinthe meaning of these words as 
used in the section. No doubt in both these `- 
cases, asa part of the marrige contract, 
soma dowar is made payable to the wife, but 
the dower standson the same footing as any - 
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ordinary: debt, The transfers in these cases 
were made longafter the marriage and not 
before or in consideration of the marriage. 
They were made to satisfy the dower debt 
long after the marriage had taken place. Dr. 
Tej Bahadur Sapru has again argued that 
the dower debt is like an ordinary debt and 
that such á debt is valuable consideration; 
and a transfer -made to the wife to satisfy 
the claim for dower is a transfer for valuable 
consideration. He relied upon the case of 
Suba Bidiv. Balgobind Das (1). To enable 
us, however, to decide the point, it is neces- 
sary to ascertain the exact amount of the 
dower due to each lady. The first wife is 
said to have died in 1909. A suitfor recovery 
of a dower debt must be filed within the time 


prescribed by Articles 103 and 104 of Schedule. 


I of the Limitation Act. For the purpose 
of considering the application of these Articles 
the natnre of the dower debt would be an 
important element for ennsideration. The 
application of section 7 of the said Act would 
also have to be, considered as some of the 
heirs are still minors. In all these cases it 
is a matter for careful consideration whether 
a real transfer was intended by the trans- 
feror or whether it was merely fictitions and 
_ no transfer was intended. Another point for 
consideration would be whether the transfers 
were made in good faith. 
necessary to prove the absence of good faith 


in both the transfers on the part of the trans., 


feree. Mackintosh v. Pogose (2). The value 
of the property transferred would be another 
point for consideration. In this case it seems 
that the existing buildings have been altered 
by some party or other and ıt might be a 
question as to who has made these alterations, 
whether the transferee or transferor, and who 
has been realising the rents and profits of the 
property. All these and a number of other 
considerations will have a material bearing 
upon the question. The onus of proving the 
good faith of the transferee is upon him: 
Nilmont Chowdhuri v. Basanta Kumur Banerjee 
(8). The Court below has not determined 
some of these points at all. There are no 
sufficient materials on the record to enable us 


(1) 8 A. 178; A. W. N. (1886) 51; 4 Ind. Dec. (N. s.) 
1149. . 

(2) (1895) 1 Ch 505; 64 L, J. Ch. 274, 18 R. 254; 
72% T. 251; 43 W. R. 247; 2 Manson 27. 

(8) 29 Ind. Oas. 814; 19 C. W., N, 865. 
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to dispose of these points satisfactorily. We 
have, therefore, no option but to remand the 
following issues for determination to the 
Court below under rale 25 of Order ALI of 
the Code. The issues for determination are: 

(1). Are the two transfers impugned real 
and genuine transfers or are they 4ctitious 
transfers made to protect the property from 
the creditors? 

(2). Was there any, and if so, what dower 
debs legally due to the heirs of the first wife 
and tothe second wife respectively on the 
dates of the two transfers? . 

: (3). What was the market value of the 
property conveyed in each case on the dates 
of the transfers? 

(4). Were the transfers impugned made 


in good faith and for valuable consideration? . 


(5). If not, was there want of good faith 
on the part of the transferee? 


We have, in our judgment, indicated 
generally the matters which the Court below 
should take into consideration in determining 
these issues. We hava set them forth at 
some length, as we find that in many cases 
enquiries made under the Actare conducted 
rather summarily in the Courts below. Lt is 
scarcely necessary to say that enquiries under 
this section are no less important than 
enquiries in regular sits and should be made 


as thoroughly and fully as in those cases, 


The parties will be permitted to adduce 
additioual evidence. The findings together 
with the evidence taken will be returned to 


this Court and the usual ten days will -be. 


allowed for objections. 


Tssues remitted. 
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MADRAS HIGH COURT. 
Appears Nos. 385, 389 anp 406 or 1914, 
APPEAL No. 46 or 1915 AND 
APPEAL AGAINST OrDER Nos. 37 AND 47 
or 1915. 

Auguet 11, 1916. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Srinivasa Aiyangar. 

In No. 385 or 1914 
Sir S. SUBRAMANTA AIYAR AND ANOTBER 
— PLAINTIFFS—A PPELLANTS 
versus 
VENKATACHALA VADHYAR AND OTHERS 
—~Desrervants Nos. 12 to 23 — à 

RESPONDENTS. 

In No. 389 or 1914 
VYTHINATHA PATTAR PATTAMALI 
AND oTBERS—Derenpants Nos, 1, 2 anp 4106 
—~APPELLANTS 
VETSUS 
Sır 8. SUBRAMANIA AIYAR AND OTHERS 
e PLAINTIEHS & Derenpsnts Nos. 7 AND 25 
— RESPONDENTS. 

In No. 406 or 1914 
ANANTHAKRISHNA PATTER. AND OTHERS 
—Derenpants Nos. 8 to 11— 

APPELLANTS 
versus 
Sir S. SUBRAMANIA AIYAR AND OTHERS 
—Prawtires & Derexpants Nos. 1, 2, 
410 7 AND 25—ResponpEnts, 

‘In No. 46 or 1515 
SUBRAMANIA PATTER AND ANOTHER — 
PLAINTIFFS— APPELLANTS 
Versus 
VYTHIANATHA PATTER AND OTHERS — 
Derenxpants Nos, 1, 2, 4 ro 15, 

17 AND 16 — RESPONDENTS. 

In Nos. 37 AND 47 or 1915 
ANANTHAKRISHNA PATTER AND OTHERS 
~ APPELLANTS IN APPEAL AGAINST ORDER 

: No. 37 or 1915 
VYTHINATHA PATTER PATTAMALI 
—APPELLANTS IN APPEAL AGAINST ORDER 
No. 47 or 1915 
versus 
Sm S. SUBRAMANIA AIYAR AND ANOTHER 


— RESPONDENTS IN BOTH. 

Civil Procedure Code (Act F of 1908), <. 92 and 
Religious Endowments Act (XX of 1868), 5. 14, scope of 
— Public Trusts—Suii for removal of trustee of temple 
-Sanction under latter Act, if necessary—Alienees from 
trustees, jotnder of ~ Alienations, decision as io nature 
of, whether necessary in scheme suit—Decree, form of — 
Public or private temple, question as to—Onus of proof 
Decision that temple public, whether binding on alieneen, 


Sub-clause (2) of section 92, Civil Procedure Code 
(Act V of 1998), is intended to set at rest the doubts 
that were entertained in the construction of the old 
Code of 1882, whether a trustee could be removed and 
whether persons who had any special interest in the 
trust of a public charity could institute suits and 
ask for the reliefs specified inthe section without 
sanction or whether persons interested in charitios 
could bring representative suitg under section 30 of 
the old Code in the ordinary Courts. [p. 690, col. 1.] 

Giyana Sambandha Pandara Sannadhi v, Kandasami 
Tambiran, 10 M. 375 at p. 503; 3 Ind. Dec. (x. s ) 1015; 
Rangasami Naickan v. Varadappa Naickat, 17 M. 462; 
6 Ind. Dec. (x. s.) 821; Ganapati Ayyan v. Savithri 
Ammal, 21 M. 10; 7 Ind. Dec. (N. s.) 864; and Budree 
Das Mukim v. Chooni Lal Johurry, 38 ©. 789; 10 0. 
W. N. 581, referred to, 

Sub-clause (2) of section 92is added to make it 
clear that the terms of the section are mandatory 
and that no suit could be brought for any of the 
reliefs specified in the section except under the con- 
ditions laid down therein; at the same time the special 
jurisdiction of the District Courts under the Religious 
Eudowments Act was saved, so that a person desirous 
of suing for the removal of a trustee or for such 
other specific relief as can be given to him under 
that Act is at liberty to do so, and is not bound to 
comply with the provisions of section 92, Civil Pro- 
cedure Code . [p. 690, cols. 1 & 2.] 

No sanction, therefore, is required under section 14 
of the Religious Endowments Act for the institution 
of a suit to remove a trustee or for any other relief 
comprised under section 92, Civil Procedure Code. 
[p. 690, col. 2.] 

Ajapa Natesa Pandara Samadhi v. Ramalingam 
Pillai, 20Ind!Cas .767, 24M. L. J. 658; and Nelatoon: 
Venkatarangacharyulu v. Nedathur Krisinamacharyult, 
20 Ind. Cas. 515; 37 M. 184; 24 M. L. J. 697; 14 M. L. 
T, 44, followed. 

“The joinder of alienees from the trustees of a 
temple ina suit to remove the latter from office 
under section 92, Civil Procedure Code, will not entail 
the dismissal of the whole suit because, in the suit 
as framed, no relief could be given against the 
alienees. The jurisdiction of a Court does not depend 
on its decision whether itcan or willallow some of the 
reliefs asked for. [p. 691, col. 1.] 

Ina suit under section 92, Civil Procedure Code, 
the Courts cannot decide the question whether 
alienations by the trustee sought to be removed are 
binding on the institution and give appropriate reliefs 
against the alienees, [p. 692, col. ri 

Asam Raghawalu Setty v. Pellati Sitamma, 25 Ind, 
Cas. 794, 27 M. L. J. 266, 16 M. L. T. 178, (1914) M. 
W. N. 692, Ranga yya Naidu v. Chinnasamy Iyer, 28 Ind, 
Cas. 898; 28 M. L. J. 326, 17 M. L. T, 191, followed. 

A decree, however, declaring the temple, whose 
trustee it is sought to remove, to bë a public one is 
binding on the alienses, who will not be permitted to 
agitate that question in future proceedings where the 
binding nature of the alienations on the institutiow 
may be in yuestion. The decree should make it 
clear that this declaration is binding on them also. 
[p. 692, col, 1.] . - 

The onus of proving that a temple isa public one, 
in respect of which the reliefs are claimabje under 
section 92, Civil Procedure Code, is on the plaintiffs. 
The fact that a predecessor of the trustee defendant 


A 
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made a statement that it was a pablic temple is not JUDGMENT, 

Panah ka the burden on to the defendant. [p. Apezacs Nos. 385, 339 anp 406 or 1914 
I col. 1, ' ` 
Where a temple is proved te be an ancient one These are appeals from the decree of the 


with hereditary offices and emoluments fixed for A ; 
services therein and the ufszrams and ubayams Temporary Subordinate Judge of Palghat at 


are performed by public subscriptions and oaths Calicut, by which he ordered the removal 
are taken there under tha Oaths Act and the of defendants Nos, 1, 2, 4 to 7 and 25 
publio havea right to worship the temple deity, the from the trusteeship of the Parakkat Bagha- 
col, 2] TAEDE PEE Ge a A paia Ones,” pta vathi Devaswam and directed a schema to 
be framed for the management of the Dava- 
of the Temporary Snbordinate Judge, 8¥@™. The suit was instituted by the 
Palghat at Calicut, on Civil Miscellaneous President of the Dharma Rakshana Sibha 
Petitions Nos, 339 and 211 of 1914, in and another under section 92 of the Code 
Original Suit No. 12 of 1912 4 ‘of Civil Procedure after obtiining the sanc- 

A. S. No. 385 or 1914 tion of thè Advocate-Ganeral. Their case 


Mr. T. R, Ramachandra Atyar (with him is that the Devaswam isan ancient public 
Messrs. P. R. Ganapathi Aiyar and K. V religious institation, that defendants Nos. 
Madhavan Nair), for the Appellants. l to 7, who were in management of the 
- Messrs. O. Madhavan Nair, O. V. Anantha- temple and its properties at the time of the 
krishna Aiyar, M. N, Krishna Aiyar and P. R. institution of the suit and their predecessors, 
Ramakrishna Aiyar, for the Respondents. were guilty of are breaches of trust— 
A. S. No. 389 or 1414, they are specified in paragraph No.8 of 
The Hon’ble Mr. T. Rungachariar (with the plaint, and they concladed their plaint 
him Messrs. G. S. Ramachandra Aiyar, M. N with prayers for reliefs specified in section 
. . D. 4 27 9 . . É ' 
Krishna Acyar and P. R. Ramakrishna Adyar), 92 of the Gode. Defendants Nos. 5 to 11 
. for the Appellants. | are members of the trustee family and 
Messrs. T. R. Ramachandra Aiyar and P claimed a share in the managament of the 


R. Ganapathi diyar, for the Raspondents. Devaswam with defendants Nos, 1 to 7, 
A.S which claim however the latter denied. 

i AE 406 or 1914. Dəfendants Nos. 12 to 23 bave obtained 
essrs, T. R. Krishaswami Asyar and N. mortgages of the Devaswam properties 


A. Krishna Atyar, for the Appellants. from the trustee defendants inthe years 
Mr. P. R. Ganapathi Aiyar, for the Respond- 1994, 1905, 1903 and 1903, These trans- 


ents. actions are challenged as fraudulent by the 


Appeals against the orders of the Court 


A. S. No. 46 or 1915. plaintiffs, wh» say they are not binding 
` Messrs. T. R. Ramachandra Aiyar and N. on tke Davaswam and pray for a declaration 
A. Krishna Aiyar, for the Appellants. to that effect. 


Messrs. M. N. Krishna Adyar and P.R. 
Ramakrishna Atyar, for the Respondents. 
: A. A. O. No. 37 ov 1915. 
Messrs, T. R. Krishnaswami Atyar and 
N. A. Krishna Aiyar, for the Appellants. 


The main defence of all the defendants 
was that the plaint Devaswam was not a 
public temple at all but was a private 
temple belonging to the trustee family; 


f Bae the alienee defendants also pleaded that 
Messrs. P. R. Ganapathi Aiyar and E. V. no relief could be given against them in 


Madhavan Nair, for the Respondents. a suibander section 92 and that they should 
A. A, O. No. 47 or 1915, be struck out of the record. 


Messrs. G. S. Ramachandra Aiyar, M. N. The Trial Judge, Having held that the 
Krishna diyar and F. R. Ramakrishna Aiyzr, burden of proving that the Devaswam was 


for the Appellants. a private one was on the defendants in 
Messrs. T. R. Ramachandra Aiyar and P. consequence of a statement made by the 
R. Ganapathi Aiyar, for the Respondents. predecessor of the trastee defendants asto 


These appeals coming on for hearing on the origin of the temple, camo to the sonclu- 
the 9th August 1916 and having stood over sion that they had not discharged that 
for consideration till this day, the Court burden and therefore held that the temple 
delivered the following was a public religious institution. He als) 
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held that defendants Nos. 1, 2 and 4 to 
7—the 3rd defendant had died before the 
trial—were guilty of gross mismanagement, 
and removed them from the trusteeship and 
directed a scheme. He dismissed the suit 
against the alienee defendants on the ground 
that the suit was bad as against them 
for misjoinder of parties. The several parties 
have preferred appeals against the portions 
‘of the decree which are against them. 

The main appeal (Appeal No. 389 of 
1914) is that of the trustee defendants. 
“Besides challenging the decree on the main 
‘ground that the suit temple was a private 
endowment, the learned Pleader raised two 
other points. First, he contended that the 
‘suit was incompetent as no sanction was 
‘obtained under the Religious Hudowments 
‘Act for the removal of trustees and with- 
out ‘such a sanction removal of trustees 
“could not be ordered even though it is ane 
‘of the reliefs which plaintiffs can ask under 
section 92 after obtaining the requisite 
sanction under that section. We think the 
language of sub-clause 2 of section 92 is 
quite clear and is against this contention. 
Under section 539 of the Old Code of Civil 
Procedure, corresponding to section 92 of 
‘the new, there was a difference of opinion 
as to whether a trustee could be removed, 
and whether persons who had any special 
‘interest in the trusts of ‘a public charity 
could institnte suits and ask for the reliefs 
spesified in the section without sanction, or 
“whether persons interested in charities could 
bring representative suits under section 30 of 
the old Code in the ordinary Courts. See 
Giyana Sambandha Pandara Sannadhi v. 
Kandasami ‘Lambiran (|), Rangasami Naickan 
v. Varadappa Naickan (2), Ganapati Ayyan 
v. Savithrt Ammal (3) and Budree Das Mukim 
v. Choont Lal Jchurry (4). The new section 
92 was intended to set at rest these doubts 
and sub-clause 2 was added in order to 
make it clear that the provisions of the 
section are mandatory and that no suit 
could be brought for any of the reliefs 
‘gpecified in the section except under the 
conditions laid down in the section; at 
the sdme time the special jurisdiction of 
“the District Courts under the Religious 

(1) 10 M. 375 at p. 505; 3 Ind. Dee, (N. s.) 1015. 

(2) 17 M. 462; 6 Ind. Dec. (N. s.) 321. 

- (3) 21 M. 10; 10 Ind. -Deo. (x. 8.) 364. 

(4) 38 0. 769, 10 0. W. N. 581. 
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Endowments Act was saved, so thata per- 
son desirous of suing for the removalof a 
trustee, or for such other specific relief as 
can be given him under that Act is at 
liberty to do so, and is not bound to comply 
with the provisions of section 92. It is to 
be observed that a suit under section 92 
may be instituted in the Court of a Sub- 
ordinate Judge, while a suit under the 
Religious Endowments Act can only be 
instituted in the District Court. Under 
the old Code when suits under section 539 
sould only be instituted in the District 
Court it was usual for plaintiffs, who wanted 
the removal of trustees and also a scheme, 


‘to. obtain sanction under section 14 of the 


Religious Endowments Act and from the 
Advoeate-General or the Collector, Jt is 
obvious that this was a cumbrous and 


-inconvenient procedure, more especially as 


the powers of the Court in dealing with a 
suit under the Religious Endowments Act 


‘were in some respects larger than in an 
.ordinary suit; 


for example there can be 
compulsory arbitration in a suit under Act 
XX of 1863. Now under the new Code 
Subordinate Judges’ Courts can be invested 
with jurisdiction under section 92. If the 
contention of Mr. Rangachariar is accepted, 
it would mean that in spite of the fact 
that the removal of a trustee is one of the 
reliefs specifically mentioned as one which 
can be granted under section 92, plaintiffs, 
who require such a relief along with others 
specified under section 92, must file two 
different suits one in the District Court 
under Act XX.of 1863; and another under 


‘section 92—it may be in a different Court, 


This, we think, is an unreasonable construc- 
In two 
cases in this Court [Ajapa Natesa Pandara 
Sannadhi v. Ramalingam Pillai (5), Nelatooru 


- Venkatarangacharyulu v. Nedathur Kristnama- 


charyulu (6), the view which we have taken 
was adopted and except for the strenuous 
arguments of Mr. Rangachariar, we would 


“have rested content with simply following 
“these cases. 


The neat point is this. The sanction of 


‘the Advocate-General was to the plaint as 


framed now, including reliefs against alienees, 


(5) 20 Ind, Cas. 797; 24 M. L. J. 658. 
(6) 20 Ind, Cas. 515; 37 M. 1S4; 24 M. L. J. 697; 14 
M. L. T. 44. ` f 


Vol, XXXVI1]} 


INDIAN CASES. 


691 


SUBRAMANIA AIYAR V. VENKATACHALA VADHYAR. 


Tnasmuch as no relief could be given against 
the alienees declaring the alienations void, 
it is said the suit must be dismissed as the 
sanction was given on a misapprehension 
of the powers of the Court under section 92. 
We think there is nothing in the contention, 
The jurisdiction of the Court could notdepend 
on the decision of the Court as to whe: 
ther it can or will allow some of the re- 
liefs asked for. There can be no doubt 
that the substantial reliefs asked for were 
those specified in the section. The cases 
cited by the learned Pleader for the ap- 
pellants were those in which the action 
as brought was substantially different from 
that which was sanctioned. 

Coming then to the substantial question 
in the appeal, viz., whether the suit temple 
was a private or a public religious institu- 
tion, we have come to the conelusion that 


the temple is a public temple. It is no 
doubt true that the burden was on the 
plaintiffs to show that the temple is a 


public temple; and we are unable to agree 
with the learned Judge in the Court below 
that the statement F, in which a predecessor 
of the trustee defendants stated that ‘the 
temple was founded by Parasurama, the 
mythical founder of Kerala, in any way 
shifted the burden; nor are we able to attach 
any importance to a statement of that kind 
as affording any evidence of the origin of 
the temple. This mistake of the Judge 
and the nature of his finding on this issue 
has necessitated an examination of the evi- 
dence in the case on this question. 


Tt is admitted thatthe temple is a very 
ancient temple and its origin or foundation 
is unknown. There are hereditary offices 
in the temple and the office-holders have 
a right to perform certain services and to 
receive the emoluments fixed therefor — 
defence 10th witness and Exhibit W. There 
is a flag-staff and a special Pooram festival 
is performed. Ubayams and Utsavams are 
performed by the public with subscriptions 
collected from the public—defence 2nd 
‘witness. Oaths are taken in the temple 
under the Oaths Act without any objection 
by the trustees—Exhibit K. <A tank dug 
out of the temple funds was held tobea 
public tank—see Exhibits F, LXXIII, 
and LXXIII A. The Palghat Rajahs who 
were the sovereigns of the country at one 


time asserted Melkoima rights over the 
suit temple and the predecessors of the 
trustee defendants bave allowed that Mel- 
koima rights in the temple did exist— 
Exhibits © and XXXIX. It is in evidence 
that the general public have a right to 
worship. It is not a single deity which 
is worshipped, but it appears that there 
are two temples attached to the main temple, 
one dedicated to Siva and the other to 
Vishnu. Even outcastes are allowed to 
worship from a distance near the idol of 
Kshettrapala or the guardian of the temple. 
The temple is admittedly outside the com- 
pound of the residence of the trustee de- 
fendants and of the ancient Nair family 
whose rights the Pattar family acquired by 
adverse possession. These facts clearly show 
that the temple is a public temple. As 
against this the appellants are able to rely 
only on general statements, that some of 
the indicia above set out are to be found 
in other institutions which are said to be 
private institutions or that there are no 
public temples in Malabar. We do not 
think that is sufficient. We, therefore, con- 
firm the finding of the lower Court that 
the temple isa publie religious institution. 
The learned Pleader for the trustee ap- 
pellants scarcely contended that if the in- 
stitution was a publie charitable trust, the 
order for their removal was wrong. There 
is enough in the admitted facts of the 
case to show that the present trustees are 
not persons with whom the management 
could safely be left. But the learned Judge 
in the Court below has also ordered the 
removal of the 25th defendant, the son of 
the 8rd defendant, who was introduced into 
the suit after the death of the 3rd defend- 
ant. There were no charges against him 
and he was not in fact in management, 
We must reverse the order of the lower 
Court in so far as it directs his removal. 


Only one other question was argued in 
these appeals and that wasin the appeal 
by the plaintiffs. The learned Judge by 
his decree, after having made a declaration 
that the properties in schedules A and B 
to the plaint were trust properties, ordered 
the dismissal of the action against the 
alienee defendants Nos. 12 to 23. The ap- 
pellants contend that the decree is liable 
to be misunderstood, and construed as en» 


(EF 


abling the alienee defendants in any future 
proceedings to contend that_ the properties 
are not trust properties, Thelearned Pleaders 
for the alienees agree that the decree may 
be so amended as to make it clear that 
this declaration was binding on them also. 
Mr. Ganapathi Aiyar on behalf of the 
plaintiffs also contended ihat the Court 
was bound to decide whether the aliena- 
tions were binding on the institution and 
give appropriate reliefs against the alienees 
in this. suit. The desisions of this Court 
in Asam Raghavulu Ketty- v. Pellalt Sitamma 
(7) and Rangayya Naidu v. Chinnasamy 
Iyer (£) are agairst this contention and 
we are bound by them. We must, there- 
fore, confirm the decree of the lower Conrt 
in so far as it declined to grant relief 
against defendants Nos. 12 to 23. The 
question whether the alenations are or are 
not binding on the institution and whetber 
tho right of the institution to challenge 
them is now barred by limitation, as plead- 
ed by some of the alienees, can be tried 
in a suit by tke trustee or trustees who 
may come in under the scheme. 
Apprat No, 46 of 1915. 

Deferdants Nos. 10 and 11 Cin Original 
Suit No. 12 of 1912 on the file of the 
Court of the Temporary Subordinate Judge 
of Palghat at Calicut) instituted a suit 
egairst defendants Nos. 1 to 7 claiminga 
share in the management. They also said 
that the institution was a private endow- 
ment. Their suit was dismissed on the 
ground that as the institution is now found 
to be a public trust, their claim toa share 
on the footing that it was a private endow- 
ment was not maintainable. They appeal 
in Appeal Suit No. 46 of 1915. As they 


are parties to the snit under section 92 


and ds we agree that a scheme should be 
framed for the management of the trust 
in which the claims, if any, of the members 
of the family of the trustees may be re- 
cognized if it is possible to do so without 
prejudice to the interests of the institution, 
which of course is the primary thing to 
be considered, we dismiss the appeal. 


(7) 25 Ind. Cas, 794; 27 M. L. J. 266; 16 M. L. T. 
178; (1614) M. W. N. 692, 

(8) 28 Ind. Cas, 898; 28 M. L. J. 326; 17 M. L.T. 
191, 
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As the decree in Original Suit No. 12 
of 1912 on the file of the Court of the 
Temporary Subordinate Judge of Palghat 
at Calicut is not as clear as it might be, 
and in view of the alterations suggested 
by us, we substitute the following decree: — 

1, Declare that the Parakkat Baghavathi 
Devaswam is a public religious institution 
and that the properties described in schedules 
A and B attached to this decree are the 
properties of the Devaswam; 

2, that defendants Nos. 1, 2 and 4 to? 
beand are hereby removed fromthe manage- 
ment of the Parakkat Baghavathi De- 
yaswam and its properties: 

3. that the Court of the Temporary 
Subordinate Judge of Palghat at Calicut 
do frame a scheme for the management 
of the Devaswam and its properties with 
due regard to the claims, if any, of the mem- 
bers of the family of defendants Nos, 1 
to 7 and § toll other than the ‘dismissed 
trustees; 

4. that the plaintiffs’ snit 
spects be dismissed. 

[The judgment then makes provision for 
the, costs of the appeal —Ed.] 


in obher re- 


Decreed varied, 


MADRAS HIGH COURT. 
Seconp Civic ArpsaL No. 2087 or 1913. 
August 8, 1916, 
Present:— Mr, Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
AYIROOR SWAROOPATHINKAL - 
AYIROOR MALIKA KOVILAKATH 
RANDAMAN KUNHUNNI alias RAVI 
VARMA RAJAH AVERGAL AND orHers— 
Praintives Nos. 1 to 3, 6 anp 8 to 15— 
API BLLANTS 
Cersus 
KANNAMKULATH MADHATHIL 
RAMASUBRAMANIA PATTAR 
AND OTHERS-—— DEFENDANTS Nos, 12 to 18, 
2,3, 4, 7,970 11 AND LEGAL REPRESENTATIVES 
or Dererpants Nos. 5 AND 6— 


RESPONDENTS. 
Malabar Law— Private tarwad temple —Alenation by 
karnavan ef temple properties--Surt by successor-in- 


Vol. AKAKNIT) 
RAVI VARMA RAJAH t. 


office of alienor to cancel alienation— Compromise, Lind- 
ing nature of, on members- Good faith—Necessity— 
Trusts Act (TI of 1882), ss. 42, 43—Onus of proof — Mort- 
gage, modification of, by kaichit—Kaichit, whether 
requires registration—Transfer of Property Act (IV of 
1882), s. 59— Contract Act (IX of 1872), ss. 62, 63. 

A document merely effccting a modification of a 
pre-existing mortgage whereby tho mortgagee gives 
up some of the benefits and reciting that tho Tatter 
document is in full force, is not a new mortgage and 
. does nut require registration. The case is onc of re- 
mission under section (3 and not of novation under 
section 62 of the Contract Act. [p. 694, col. 1.] 

The junior members of a Malabar tarwad to which 
& private tomple belongs can bring a suit to protect 
the Devaswam against alienation by a karnavan 
trustee. [p. 697, col. 2.] 

Appu Patlary Kurumba Bhagwati, 11 Ind. Cas. 633; 
21M. L. J. 588, referred to 

Ettisheri Edathil v, Pothera Kalloor, 
946; 2 L. W. G1, distinguished. 

A compromis¢é of a suit by the kmmaran of a tarwad 
tosetaside an alienation by his predecessor of the 
properties of a private Devaswam attached to the tar- 
wad is not binding on tho Devaswam, unless the com- 
promise was entered into in good faith and for necessity 
and after due enquiries by the alienee. Tho decision 
as to good faith and necessity must be reached on a 
comprehensivo survey of all the circumstances, It 
cannot be assumed that, because one party withdraws 
a large proportion of his original claim, the result is 
advantageous to the other, unless the prospects of the 
contest regarding the balance are considered and 
found unfavourable. The good faith and necessity 
for a compromise can, however, be upheld, thongh 
proof may be wanting that its terms represent those 
which would have been secured, had the matter been 
litigated fully. [p. 694, col 2; p. 695, col. 1.] 

The burden of proof regarding the propriety of the 
compromise is on the alienee. 

Foavanni Revivarmun v. Ittapu Bawi raaa an; 1M. 
158; 1 Ind Tur. 10; 1 Ind. Dec. (x. sa) 101, Paranakot 
Narayanan Namburi v, Varanakot Narayanan Namburi, 
2 M. 328; 5 Ind, Jur, 248; 1 Ind. Dec. (xN. s.) 498, 
Flayrchanidathil. Kombi v. Kenatumkora Lakshmi 
Amma, 6 M. 201; 2 Ind. Dec. (N.s) 140; Ramunni v. 
Kerala Varma Valia Raja, 15 M. 166; 5 Ind, Dec. in. s.) 
465; Bhogaratu Venkatarama Jogirajuv. Addepalli 
Seshayya, 12 Ind. Cas 128; 35 M. 569; 10M L. T. 179; 
limmaji Amma v. Subharaju, 5 Ind Cas. 640; 20 M. 
L. J. 204, 7 M. L. T. 340 and Subbammal v. Avudaiyam- 
mal, 30 M. 3, referred to. 

Per Sadasiva Aiyar, J.— Though the. Indian Trusts 
Act does not apply to any public or private religious 
endowments, the principles embodied in section 43 
fipply to a trustee or trustees acting on bshalf of a 
private religious trust. The powers of a trustee 
embodied in that section are onunciated primarily to 
protect him when acting bona fide against suits for 
damages by the cestui que trust for loss caused by the 
exercise of such powers. But the question whether 
property alicnated toa third party by the trustee 
through an alleged breach of trust can be pursued 
successfully by the cestui que trust depends on very 
similar considerations, viz, whether the third party 
acted bona fide without notice of the breach and 
whether he was an alienee for valuable consideration. 
[p. 698, col. 2.] 
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‘The analogy between the case of a Hindu widow 
representing her husband's estate and the case of a 
trustee of a religious institution is rather remote. [p. 
699, col. 1.] ; 


It is necessary for Courts in India to serntinise 
alienations by compromise and awards out of Conrt 
made in reference to: properties relating to religious 
and charitable trusts with very great care before “they 
are accepted as valid against thetrust, [p. 699, col. 2] 


Second appeal against the decree of ihe 
Court of the Temporary Subordinate Judge, 
Palghat, in Appeal Suit No. 571 of 1912, pre- 
ferred against that of the District Munsif, 


Chowghat, in Original Suit No. 731 of 
1910. 

Mr. T. R. Ramachandra Atyar, for the 
Appellants. 

Mr. 0. V. Ananthakrishna Aryar, for the 
Respondents. f 

This second appeal coming on for 


hearing on the 27th and 28th July 1916, 
and having stcod over fcr consideration 
till this day, the Court delivered the fol- 
lowing 


JUDGMENT. 

OLDEJELD, J.—This suit was brought by 
the plaixtiffs-appellants, to recover pro- 
perty on behalf of a Devaswam alleged 
to be the property or to be under the 
management of themselves and defendants 
Nos. 9 toll; and the main defence was that 
‘the property is held by the 1st defendant 


on a valid mortgage, which is still out- 
standing. 
The facts are that the property was 


first mortgaged by the predecessor of the 
9th defendant, the present karnavan of 
the Kovilagam, in 1905 under Exhibit J; 
and that 9th defendant compromised a 
suit, which he brought in 1903 to set 
Exhibit- I aside on obtaining modifications 
of certain of its terms, which are embodied 
in Exhibit Ir. The first contention before 
us is that Exhibit L superseded the original 
mortgage Exhibit I, but created no fresh 
“mortgage relation and .that the property, 
thus freed, should, therefore, be restored tu 
plaintiffs. 


Exhibit L is executed only by the Ist 
defendant, the mortgagee; and, if it pur- 
ported to supersede Exhibit I and were 
relied on as constituting the mortgage 
relation between the parties, section 59 of the 
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Transfer of Property Act would no doubt 
negative the possibility. of its doing so. 
But its, terms preclude that argument. 
For they do not provide explicitly or 
implicitly for the supersession of Exhibit 
I, either entirely or by modification of any 
of its essential conditions. 

First as to total supersession, some at- 
tempt has been made to show that the 
plaintiffs themselves assumed in their 
pleadings that Exhibit L wasthe only docu- 
ment, by which the suit property was bound. 
But this is unsustainable in view of the 
references to Exhibit I as well as Exhibit 
L in plaint paragraphs b, Il and 16. The 
arguments from the actual terms of Exhibit 
L rest on tbe verbatim translation of its 
recital that “the Jst defendant'is now 
holding the mortgage properties, which he 

was holding under Exhibit I,” the implica- 
” tion suggested being that he has ceased 
to hold them under it. But there is no 
direct reference to his holding in future 
under any new document or under Ex- 
hibit L. On the contrary Exhibit L 
is hardly intelligible except on the as- 
sumption that some earlier document is 
-still in force; and it refers expressly to 
Exhibit I in connection with an acknowledg- 
ment regarding the extent of the mcrtgage 
period, which bas yet to run. 
moreover of the compromise petition, Ex- 
hibit IV, filed contemporaneously with the 
execotion of Exhibit L, included nothing 
regarding the cancellation of Hxhibit I 
and provided for the dismissal of the 
suit for that relief. All this indicates 
that, consistently with the evident inten- 
tion of the parties, the portion of Exhibit 
L quoted above really provides for the 
lst defendant still holding the properties, 
which he was holding under Exhibit I, 
and involves no suggestion that be has 
begun to hold under any other document. 


Then as to the particular terms modifi- 
ed, the plaintiffs’ argument fails, because 
the modifications do not amount to changes 
in the obligations of the mortgagor, to 
which his consent would be necessary, 
but only to an agreement by the mort- 
gagee not to insist on his original rights 
in their entirety, the case being one of 
remission under section 63 not of novation 
ucder section 62 of the Indian Contract 


The terms. 


‘Act. The modifications consist in (1) a 
reduction of the principal amount secured 
as repayable to the Ist defendant, (2) a 
reduction in the share of the annual pro- 
duce, which he is entitled to retain, the 
michavaram payable to the mortgagor being 
enhanced, (3) the release of one item of 
the mortgaged property. The effect is, 
therefore, that the mortgagee foregoes rights 
for the mortgagor’s benefit, not that the 
latter cancels an old or makes a new 
mortgage. Plaintiffs, therefore, must fail on 
this contention. 


Their next argument is that the lower 
Appellate “Court erred in dealing with their 
objections to the mortgage based on 
the absence of proved necessity for, it and 
of good faith on the part of the 9th 
defendant and his predecessor or due 
enquiry by the Ist defendant, because it 
considered only the circumstances im- 
mediately connected with Exhibit L and 
not those connected with Exhibit I and 
the validity of the objections to it, which 
under the compromise were withdrawn. 
The circumstances in question certainly bulked 
largely in the judgment of the District Mun- 
sif; and :he lower Appellate Court conceded 
that the compromise would bind the Deva- 
swam only, if it was made Łona fide, and, find- 
ing that it was, did not deal with the question 
of the 1st defendant’s enquiries. Its finding, 
however, was based on (1) the absence of 
evidences to prove the allegation of collusion 
and corruption, and (2) the terms of 
Exhibit L. It referred to the validity of 
Exhibit I in two connections only, with 
reference to (1) the giving up by the lst 
defendant of a large sum due under 
Exhibit [, and (2) his failure to produce 
the original. accounts, which would have 
supported the claim, in satisfaction of which 
Exhibit T is alleged to have been given. 

This investigation of the good faith of 
and necessity for the compromise must be 
held inadequate. For it cannot be assumed 
that, because one party withdraws a large 
proportion of his original claim, the result 
is advantageous to the other, unless the 
prospects of the contest regarding the 
balance are considered and found unfavour- 
able: and the reference to the lst defendant’s 
surrender of his ascounts overlooked the 
facts that the burden of proof regarding 
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the propriety of the compromise was on 
bim and that the copies he produced as 
secondary evidence were subjected to severe 
criticism. Certainly the good faith of and 
necessity for a compromise can be upheld, 
although proof may be wanting that its 
terms represent those which would have 
been secured, had the matter been litigated 
fully. But the decision as to good faith 
and necessity must be reached, as it was 
the parties’ duty to reach it, on a com- 
prehensive survey of the circumstances. 
Such a survey the lower Appellate Court 
failed to make, since it attempted no 
conclusion as to the foundation of the 
whole dispute, the validity of Exhibit I 
or as to the Ist defendant’s prudence in 
abandoning his claim for its cancellation in 
toto. ‘ 


The foregoing disposes of the defendants’, 


contention regarding the lower Appellate 
Court’s decision as to the good faith of the 
compromise. They have further argued 


that the decision was unnecessary, because. 


the 9th defendant ard his predecessor were 
under’ no special ‘obligation and the 


compromise must be upheld in the absence. 


of proof of any of the reasons, for which 
contracts are ordinarily set aside. There 
is a question, to be dealt with later, as to 
the character in which the 9th defendant 
and his predecessor carried out these 
transactions, whether they did so as Uraller 
Trustees of the Devaswam, a public temple, 
or merely as karnavans of the Kovilagam, 
of which the temple was the private pro- 
perty. But it is unnecessary to decide at 
present in which capacity they acted, 
since the authorities show that a karnavan’s 


transactions can be upheld in the absense > 


of the consent of other members of the 
tarwad, only if they were effected in good 
faith and for necessity; and it is. unnecessary 
to cite cases to show that as much must 
be proved, if trust property is in question. 
It is true that in Hravannz Revivarman v. 
Ittappu Revivarman (1) and in Varanakot 
Narayanan Namburi v. Varanakot Narcyanan 
Namburi (2), the Court refused to describe 
the karnavan as a trustee; but it fully 
recognised his special responsibility to other 


» (1) 1 M. 158; 1 Inä. Jur. 10; 1 Ind. Dec. (N. s.) 101. 


(2) 2 M, 828; 5 Ind. Jur. 243; 1 Ind. Deo. (x. s.) 


498, 


members of the tarward, in the one case 
comparing him with the father of. a 
Hindu family and in the other reiterating 


his obligation to act in good faith. Vide 
also Hlayachaniduthil Kombi Achen v. 
Kenatumkora Lakshmi Amma (3) and 


Ramunni v. Kerala Varma Valia Raja (4). 
Authority accordingly justifies the lower 
Appellate Court’s opinion that proof of 
good faith and necessity on the part of 
the 9th defendant and his predecessor is 
necessary. It follows that in its absence 
the Ist defendant must prove that he 
made due enquiries. The case must, there- 
fore, go back to the lower Appellate Court 
for re-hearing on this point. 

Lastly the. defendants support the lower 
Appellate Court’s decision on the ground 
that the plaintiffs had no right to sue, 
because, the trast being of a public temple, 
they are not the Urallers; and they rely on 
Appu Pattar v. Kurumba Bhagwati (5) and 
Bttishert Edathil v. Pothera Kalloor (6). The 
plaintiffs in reply allege that they never 
pleaded and do not admit the public’ 
character of the Devaswam. The facts 
are that in the plaint the establishment 
was described as a Devaswam without 
further qualification; and it might be a 
question whether that description is compati- 
ble with private ownership. Though, how- 
ever, the Ist and the 9th defendants in 
paragraphs 14 and 3 of their respective 
written statements raised the objection now 
under consideration, no issue was framed 
and no argument on ib was attempted in 
either of the lower Courts. The lower 
Appellate Court in fact made the firat 
reference to the 9th defendant and his 
predecessor as Urallers in its judgment. 
In the circumstances, there is no reason 
for allowing defendants to rely for the 
first time at this stage on an objection, 
to substantiate which fresh evidence would 
be necessary. 


The result is that the lower Appellate 
Court’s decision must be set aside and it 
must be directed to re-hear the appeal in 
the light of thse foregoing. It will in 


2 & M. 201; 2 Ind. Dec. (x. a.) 140. 
(4) 15 M. 166; 5 Ind. Dec. (N. 8.) 465. 
“(6) 11 Ind. Cas, 633; 21 M. L. d. 588, 
(6)- 26 Tud, Cas, 946; 2 1, W, 61, 
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particular deal with the question whether 
the compromise between the 9th defendant 
and the lst defendant can be sustained with 
reference, uot only to Exhibit L and its 
immediate circumstances, but also to the 
validity of Exhibit T and the 9th defendant’s 


prospects of success in his suit for its 
cancellation. If it finds that the 9th 
defendant and his predecessor aéted in 


bad faith it will further decide whether 
the Ist defendant acted in good faith and 
after due enquiry in dealing with them. 

Costa to date will abide the result of 
the further hearing and will be provided 
for in the decree to be passed. 


Saoastva Aryan, J.—Twelve ont of the 
fifteen plaintiffs ara the appellanta before 
us. It is necessary to set out the follow. 
ing facts to understand the points for 
decision. 

The plaintiffs’ tarwad owns a private 
family temple called Thichukavu Ayyappan 
Devaswam. The karnavan of the family 
was as usual the trustee of this private 
religious trust. 


Eleven items of land belonging to this trust 
were mortgaged in September 105 by the 
then karnarvim to the lst defendant under 
Exhibit I for Rs. 860 fora term of 24 


years, it being mentioned in the document 
ibat Rs. 300 ont of the consideration of 
Rs, 360 was the amount found due to 


the Ist defendant on a settlement of the 
account of the sums spent by the Ist 
defendant in managing the temple affairs 
as manager under the karnavan, 


Soon after the death of that karnavan, 
the 9th defendant became the karnavan of 
the plaintiff's tarwad and the trustee of 
the temple. As such, he brought Original 
Suit No. 253 of 1908 to set aside the 
mortgage of 1905 as not binding on the 
Devaswam. But the 9th defendant and 
the ist defendant compromised that suit 
of 190S and filed a joint petition, Exhibit 
JV, in the District Munsif’s Court to the 
following effect: “The plaintiff? (the present 
9th defendant) ‘ ‘having now been convinced 
that the amount due under the suit mort- 
gage-deed” (of 1905) “is really due, the 
parties” (the present 9th defendant and 
the present lst defendant) “have settled 
the matter on the following terms,” viz, — 


(1) the defendant released item No. 10 of 
the 11 mortgaged items from the mortgage; 

(2) the 9th defendant was to recover 
the same with arrears of rent, Rs. 8-7-0, 
from the Ist defendant; 

(3) the remaining items were to be 
charged with a mortgage debt of Rs. 288-7-0 
only instead of Rs. 360; 

(4) the defendant was to hold them for 
the period mentioned in Exhibit I, the 
document of 1905; 

(5) the norapud: reut, paddy and cash, 
were to be slightly increased; 

(6) the lst defendant was to give up 
his alleged kuzhikanam right to nine 
cocoanut trees standing inside the walls 
in item No. 1; 

(7) the Ist defendant was to pay the 
9th defendant interest at 12 per. cent. 
per annum on the arrears of rent; 

(8) the Ist defendant was not to 
claim the value of improvements in respect 
of eighteen cocoanat trees belonging to 
the 9th defendant in item No 9; 

(9) the Ist defendant was to execute 
a katchit to the 9th defendant on the 
terms set forth above; and 

(10) the Sait No. "258 of 1908 was to 
be dismissed as the parties. had thus 
compromised their disputes. 

On this petition, that suit was accordingly 
dismissed. The Ist defendant in accordance 
with the terms mentioned in the above 
petition, Exhibit IV, executed a registered 
ketchit, Exhibit L, in favour of the 9th 
defendant on the 12th October 1908, in which 
the lst defendant acknowledged that only 
Rs. 288-7-0 was due to him as mortgagee, 
that he had to pay the higher rorappad 
mentioned in the compromise and that he 
had to enjoy the property for the 21 
years still remaining under the document, 
Eshibit I of 1905 (which mentioned a 
term of 24 years). 


The present suit (Original Sait No. 731 of 
1910) out of which this second appeal 
has risen was brought to set aside both 
the mortgage of September 1905 (Exhibit 


1) and the kaichit, Exhibit L, of 1908, 
on the contention that they were not 
binding on the plaintiffs’? ftearwad. The 


District Munsif decreed the suit substantially 
in plaintiffs’ favour on the following 
findings:— : 
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(1) Tt is not proved that the Devaswam ==tcrwad of the trustee stand in no better 


owed the lst defendant Rs. 300 as 
mentioned in Exhibit 1 of 1905. Exhibit 
l is not a bona fide transaction, especially 
as ihe improvements belonging to the 
Devaswam on the date of Exhibit I are 
not specified in it. 

(2) The compromise, Exhibit IV, and 
the kaichit, Exhibit L, are also not binding on 
the plaintiffs’ Devaswam. (The District 
Munsif seems not to have kept the questicn 
of the binding nature of the first mortgage of 
1905 and the question of the binding nature 
of the compromise and of the kaichit of 
1£08 distinct in his mind when .he wrote 
his judgment. I also find that no separate 
issue was raised about the compromise and 
the katchit. The first issue, riz, “Is the 
mortgage in question not binding on the 
plaintiffs’? was evidently treated in the 
District Mansif’s Court as covering that 
question also). 


On the lst defendant’s appeal from the 
decision of the District Munsif, the Court 
of the Temporary Subordinate Judge of 
Palghat reversed the District Munsif’s 
decision and dismissed the suit on the 
following cgneclusions:— 

(1) The compromise under Exhibit IV 
of the Suit No, 258 of 1908 made by the 9th 
defendant who was the then karnavan, is 
binding on the Devaswam because the 
compromise was bona fide. 

(2) The plaintiffs are not entitled to 
bring the suit, because they are the junior 
members of their tarwad and because 
the 9th defendant alone is the Urallan of 
the Devaswam. 

I think that the Subordinate Judge’s 
decision on the 2nd poiut, on which also 


he based the dismissal of the plaintiffs’ 
suit, cannot be supported. So long ago as 
in September 1893, Sir. T. Muthuswami 


Aiyar, J.,and Mr. Justice Best assumed, 
without question, that the junior members 
of a tarwad to which a private temple 
belonged could bring a suit to protect the 
Devaswam against an alienation made by 
the karnavan trustee. See Appu Pattar v. 
Kurumba Bhagwati (5). The decision in 
Eittshert Edathil v. l'othera Kalloor (6) relied 
on by the Ist defendant related to a 
public temple and as regards such a temple, 
the junior members belonging to the 


position than any other member of the 
public and hence they cannot recover 
the properties on behalf of the public 
temple without bringing a suit under 
section 92 of the Code of Civil Procedure 
for removal of the trustee from bis position 
as trustes and for the appointment of a 
new trustee, such new trustee so appointed 
being the proper person to be put in 
possession of the properties alienated by 
the previous trustee. That case, therefore, 
has no application to a private temple 
belonging to a particular tarwad or to 
particular tarwads alone. 

As regads the first point, the learned 
Subordinate Judge held the compromise 
under “Exhibit IV to be a bona fide one 
for the following reasons: (a) there was no 
evidence that the compromise was brought 
about by collusion between the defendants 
Nos. l and 9 or that the 9th defendant received 
any illegal gratification; (b) the porappad was 
increased; (c) a portion cf the mortgage 
amount mentioned in the document of 1905 
was given up by the lst deféndant; (d) 
the fact that the improvements belonging 
to the plaintiffs’ tarwad are not specified 
in Exhibit L was not very material as 
it is not usnal to insert all the improvements 
in such documents; (e) the fact that a 
new mortgage was not taken from all 
the adult male members and that the 
kaichit was executed by the 9th defendant 
alone is not against the bona fides of the 
compromise and the kazchit, because in the 
case of a Devaswam, the karnavan has 
the sole power and the Devaswam property 
was not tarwad property; (f) the defendants 
Nos. 10 and 11, the junior members of the 
tarwad who managed the Devaswam, have 
consented to and ratified the terms of 
Hehibit IV. j 


Mr. Ramacbandra Aiyar for tke Appellants 
(if I understood him aright) argued— 


(1) That the compromise made 
trustee of a private Devaswam is not 
binding on the’ Devaswam even though 
the compromise was bona fide, unless it was 


by a 


also shown lo be for the benefit of the 
trust, 

(2) That the reasons given by the 
Subordinate Judge in support of the 
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validity of the compromise are not legally 
sufficient; h 

(3) that the Subordinate Judge ought 
to have gone into the question whether 
the original mortgage of 1905 was binding 
upon the Devaswam, as a conclusion on 
that question was of cogent relevancy in 
arriving ab a proper decision on the bona 
fides of the compromise, Exhibit IV. 

Before considering these arguments, ib 
would be convenient to dispose at once 
of another contention put forward by Mr. 
Ramachandra Aiyar, viz, that raised in 
the second ground of appeal, as follows: — 
The plaint mortgage, not being in 
writing registered and attested as required 
under the law, is invalid and the mortgagee 
gould acquire no right under it.” By 
‘tthe. plaint mortgage,” Mr. Ramachandra 
Aiyar stated that the kaichit of October 
1908 was inténded. He. argued that that 
kaichit was” a fresh mortgage superseding 
the earlier mortgage of 1905 and that as 
it was not executed by the mortgagor (the 
plaintiffs’ tarwad), no new mortgage was 
legally created. He relied upon section 59 
of the Transfer of Property Act, which 
gays “that a mortgage can be effected only 
by a registered instrument signed by the 
mortgagor and attested by at least two 
witnesses.” I am at a loss to understand 
what benefit the appellants could hope 
to obtain even if this contention was upheld. 
H Exhibit L is invalid, then Exhibit I, the 
mortgage of 1905, which contains the more 
onerons conditions which were sought to be 
modified by Exhibit L, remains without any 
such modification. Further Exhibit L in my 
qpinion is not anew mortgage at all. It is 
only a subsequent agreement by which the 
mortgagee, the 9th defendant, agreed 
to give upin favour of the mortgagors 
some of the benefits which he obtained 


under Exhibit I, ledving the terms of 
that mortgage in full foree in other 
respects; in other words, the mortgage, 
Exhibit I, has not been cancelled by 


Exhibit L but only modified in favour of 
the mortgagor. A document effecting such 
a modification is not a new mortgage and 
hence section 59 does not apply. 

Coming back then to the question of the 
bona fides of the compromise, Exhibit LV, 
and its validity against the tarwad, sec- 


tion 43 of the Trusts Act says that “Two 


or more trustees acting together may 
us. COMpromise, compound, abandon, sub- 
mit to arbitration or otherwise settle any 
debt, account, claim or thing whatever 
relating to the trust” and that “The powers 
conferred by this section on two or more 
trustees acting together may be exercised 
by a sole acting trustee when by the 
instrument of trast, if any, a sole trustee 
is authorised to execute the trusts and 
powers thereof.” This section was evidently 
copied from section 30 of Lord Cranworth’s 
Act, which was re-enacted in the wider 
Statute 56 and 57 Victoria, Chapter 33 
(see section 21). Though’ the Indian 
Trusis Act does not apply to public or 
private religious endowments (see section 
1 of the Act), I think that the principles 
embodied in section 483 apply to a trustee 
or trustees acting on behalf of a private 
religious trust also. The powers of a 
trustee embodied in that section are 
enunciated primarily to protect him when 
acting bona fide against suits for damages 
by the cestui que trust for loss caused by 
the exercise of such powers. But the 
question whether property alienated to a 
third party by the trustee through an 
alleged breach of trust can be pursued 
successfully by the cestui que trust depends 
on very similar considerations, namely, 
whether the third party acted bona fide 
without notice of the breach and whether 
he was an alienee for valuable considera- 
tion. (See Lewin’s Law of Trusts, 12th Edi- 
tion, page 1113.) Mr. Ramachandra Aiyar 
relied upon the case of Bho;araju Venkatrama 
Jogiraju v. Adapalli Seshayya (7), decided 
by Benson and Sundara Aiyar, JJ, in 
support of his contention contra, The 
judgment in that ease contains the follow- 
ing passages: “A decree passed against 
the holder of a woman’s estate on com- 
promise between her and her creditor 
would be binding on the reversioners only 
in cases where the contract of compromise 
itself entered into by her would bind 
them. An adjudication against her by a 
Court, after a fair contest, with respect to 
a matter relating to the estate represented 
by her would no doubt be binding .on the 
estate and all who succeed her as its 
owners: but a decree passed upon a com- 


‘ (7) 12 Ind Ons, 123; 85 M. 660; 10 M, b. T, 179, 
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promise into which she enters can have 


no higher effect egainst her successors than a 


contract entered into by her; Timmaji Amma 
v. Subbaraju (8), Subbammal v, Avudatyammal 
(9), Roy Radha Kissen v. Niauratan Lall (10), 
Appeal No. 198 of 1907 decided by this 
Bench.” Speaking for myself, I think that 
the powers of a Hindu widow to compromise 
litigation launched against her as representa- 
tive of her husband’s estate so as to bind 
the contingent reversioners have been rather 
too narrowly enunciated in the above 
passages. Subbammal v. Avudatyammal (9) 
was not the case of a compromise but 
was the case of a decree obtained against 
the widow without contest. I do not. see 
how that case supports the 
compromise decree is not valid against the 
reversioners or that there should be a 
fair contest by the widow before an 
adjudication against her is binding on the 
reversioners. 1 am inclined to hold that 
if the widow is sued as representative of 
the estate and if she bona fide enters into 
a compromise of that litigation, that 
compromise is binding on the reversioners. 
However, that decision does not directly 
govern the present case and the analogy 
between the case of a Hindu widow 
representing her htsband’s estate and the 
case of a trustee of a religious institution 
is rather remote. 


In ‘Tudor 
(4th Edition, page 378), it is laid down 
generally “A. question relating to the 
interests of a charity may be compromised. 
Thus in several cases a compromise of 
the question whether a charitable gift is 
good...... has been confirmed by the Court.” 
But it is said at page 379, db.: “The 
Court will not ‘act in accordance with 
an award in charity cases without the 
consent of the Attorney-General.” In 
England, charitable trusts are mostly 
governed by the provisions of the numerous 
Charitable Trust Acts (enacted between 
1853 and 1894) and the Attorney-General 
has large powers of advice and control and 


4 


(8) 5 Ind. Cas. 640; 20 M. L. J. 204; 7 YE. L. T. 340; 
33 M. 472. 

" (9) 30 M. 3. 

“(10) 6 0. L. J, 499. : 
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in the initiation of Court proceedings in 
the matter of charitable trusts. Similar 


- provisions have not been enacted by the 


Indian Legislature and it is, therefore, 
necessary for Courts in India to serntinise 
alienations by compromise and awards out 
of Court made in reference to properties 
relating to religious and charitable trusts 
with very great care, before they are 
accepted as valid against the trust. In 
the present case, the good faith of the 
Ist defendant and of the deceased trustee 
in the matter of the execution of Exhibit 
I and the good faith of the Ist and 9th 
defendants in entering into the compromise 
Exhibit IV are in question, and I agree 
with my learned brother that the case 
must go back to the lower Appellate 
Court for a fresh decision and I agree 
also in his order as to the costs incurred 
up-to-date. 


Appeal allowed; Case sent back. - 


MADRAS HIGH COURT. 
Cıvıc Sort No. 200 or 1916, 
October 10, 1916. 
- Present:—Mr. Justice Coutts Trotter. 
T. NAMBERUMAL CHETTY—Purarntirr 
versus . 
M. P. NARASIMHACHA RI—Derenpanrt. 
` Madras High Court Original Side Rules, 1902, rule 
588—High Courts Act, 1861 (24 & 25 Vic. C. 104), ss.8, 
9, 11, 15—Letters Patent, (Mad.),1866, ss. 9, 10, 87, 44— 
Vakils, Attorneys, right of audience of, on Original Bide 
— Rule 683, whether ultra vires of Letters Patent— 
Legal Practitioners Act (XVIII of 1879), s. 4, proviso, 
s. 27, construction of, whether contains a legislative 
prohibition of audience to Vakils, 

Rule 533 of the Original Side Rules of the Madras 
High Court, 1902, which gives the right of audience 
to Vakils and withholds it from the attorneys on the 
Original Side of the High Court is not ultra vires of 
the Letters Patent of 1866, and is binding on practi- 
tioners. [p. 704, col. 2; p. 707, col. 1.] 

In the matter of the petition of the Attorneys, 1 M. 24; 
11 Mad. Tur. 92; 1 Ind. Dee. (N. 3.) 15, followed. 

The proviso to section 4 of the Legal Practitioners 
Act (XVIII of 1879) cannot be construed as a 
yariation by the Indian Legislature, under clause 44 of 
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the Letters Patent, of the rule givingto Vakilsthe rights 
of audience on the Original Side, or as, by implication, 
preventing a Vakil from appearing on the Original 
Side. The words inthe proviso ‘nnder this section’ 
govern the whole section. [p. 705, col. 2; p. 706, col 1.] 

Nor can stich a prohibition be inferred from the 
absence in section 27 of any reference to the fees 
payable to Vakils appearing on the Original Siden 
Lp. 706, col. 2.) 

Act "XVII of 1879, which was passed after the 
privilege of audience on the Original Side had been 
enjoyed by the Vakils for 16 years, cannot be con- 
strued as taking it away, unless it says so in plain 
terms or by necessary implication. [p. 706, cot 2) 

History of the legislation on the subject traced and 
reviewed. 

In the matter of the right of audience of 
Vakils and Attorneys on the Original Side 
of the High Court. 

Messrs. M. Venkata Subta 
Radhakrishnayya, for the Plaintiff. 

Mr, M, K. Ramaswami Atyar, for the De- 
fendant. 

Mr. Nugent Grant, for the Bar Association. 

Mr. C. P, Ramaswami Atyar, for the Vakils’ 
Association. 

Dr. Pandalat, for the Attorneys’ Association. 


JUDGMENT,— When this case first came 
` on for hearing the defendant was represented 
by Mr, M. K. Ramaswami Iyer, Attorney-at- 
Law, and the plaintiff by Mr. Venkatasubba 
Row, Vakil. Mr. M. K. Ramaswami Iyer 
applied for an adjournment and on this 
being opposed, he claimed the right, as an 
Attorney-at- Law, to conduct his client’s case 
in the suit and to have a right of audience. 
Mr. Venkatasubba Row opposed this and 
maintained that an Attorney-at-Law has no 
right of audience in the trial of a suit on 
the Original Side. To this, Mr. M. K. 
Ramaswamilyer replied that he was pre- 
pared to show not only that he himself as an 
Attcrney-at-Law had a right of audience but 
that Mr, Venkatasubba Row, a Vakil, 
had none. I was informed that the question 
was one which had arisen in this Court 
before; but as the parties informed me that 
it was desired to make this atest case to go 
before the ultimate Tribunal and as I was 
quite ignorant of what had been said or 
decided when it was discussed before, I 
thought it better that notice should go tn the 
Barristers’, Attorneys’ and Vakils’ Associa- 
tions respectively that I would hear their 
representatives if they desired to be heard as 
amier curi. Ultimately, the matter was 
argued on the 20th and @lst instant, when 
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Mr. Nugent Grant, Barrister-it-Liw, appaared 
for the Barristers, Dr. Pandalai, Barrister-at- 
Law for the Attorneys and Mr. C. P. Rama- 
swami Iyer forthe Vakils. Having heard these 
gentlemen as well as Mr. M. K. Ramaswami 
Iyer avd Mr. Venkatasubba Row who origin- 
ally raised the question, I reserved judgment. 

The precise form which the matter takes is 
the question as to whether rule 533 of the 
Original Side Rules of the Madras High 
Court of 1902 is or is not intra wires. If it is, 
it is conceded that it disposes of the matter 
adversely to both of Mr. M. K. Kamaswami 
Iyer’s contentions; for its terms are perfectly 
clear and it runs as follows:— 

‘An Advocate may.appear and plead upor 
all proceedings in Court or in Chambers; 
Í taxing officer shall not, 
between party and party, allow any fee in 
respect of his attendance at Chambers or at 
the first hearing of a suit unless the Judge 
cerlifies that the case is a propar one for the 
attendance of an Advocate. 

“An Attorney may appear, plead and act 
upon all proceedings; provided that he shall 
not be allowed toappear or plead upon a 
hearing in Court. 


“A Vakil may appear, plead and act upon 
all proceedings, whether in Court or in 
Chambers.” 

I have come to the conclusion that the 
clearess way of dealing with the subject is 
the chronological one, In order to wunder- 
stand the bearing and effect of the various 
Statutes and rules and decisions, one must ses 
what the position was, before the passing of 
13 Geo. LII, Ch. 63. Under the Company’s 
rule, civil justice was administered in local 
Courts, known as Zillah Courts. These 
had existed throughout India for a period 
going back centuries beyond the existence of 
the Company. In them, the litigants were 
represented by a body of persons called 
Vakils,a Hindustani word meaning “Agents”; 
and from time immemorial, the Vakil was 
paid by a percentage of the amount in suit, 
The Court or the native administration con- 
cerned determined who should be allowed to 
appear as Vakils in a given Zillah Court. 
When the Company organised the system of 
justice within India, they preserved the 
Zillah Courts, retaining in their own hands 
the appointment of the Judges in those 
Courts and the licensing of Vakils to plead; 
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and the appeal system having developed, there 
grew up, at large centres of population, 
Courts of Appeal known as Sadder or 
Superior” Courts presided over by the Chief 
Judicial Ozers of the Company. These 
Courts, in each presidency, had a complete 
appellate jarisdistion over all inferior Courts 
of the Presidency and Vakils appearing in 
them for the parties were remunerated on the 
traditional system of a percentage of the 
amount in snit, No special Tribunal existed 
either for the presidency towns or for any 
apecial class of the population outside the 


Company’s system of Zillah: and Sudder 
Courts. The Sudder Courts were divided into 


two great branches, the Dewany Adawlut 
trying revenue matters and civil cases and 
Sudder Nizamut Adawlut or Towjdari 
Adawlut which dealt with criminal matters. 
In 1774, steps were taken to permit of the 
establishment, for the Presidency of Bengal, 
by Charter or Letters Patent, of a Supreme 
Court. 
British subjects in the Presidency subject 
to an appeal to His Majesty in Council. We 
need not further pursue the history of the 
matter in Bengal since in 1800, similar 
steps were taken with regard to 
the Madras Presidency, by the Charter 
Act of that year. Following on this came 
the Letters Patent of the 26th December 
1800, establishing the Supreme Court of 
Fort St. George. The jurisdiction of that 
Court was over British subjects throughout 
the Presidency and over all persons within 
the Municipal limits of what would now be 
called the Presidency Town of Madras; 
and it was provided that the Court should 
have a jurisdiction similar to that of the 
Court of King’s Bench in England. The 
Court was further “authorised and empowered 
to approve, admit and enrol such and so 
many of the persons, being bona fide practi- 
tioners of the Law in the said Court of 
Recorder of Madras (this was the Royal 
Court which preceded the Supreme Court 
established by Charter) or having been 
admitted Barristers in England or Ireland 
or having been admitted Attorneys or Solici- 
tors in one of oar Courts at Westminster 
or being otherwise capable according to 
such rules and qualifications as the said 
Court shall, for that purpose, make and 
declare, to act as well in the character of 
Advocates as of Aitorneys in the said Court, 
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which persons so approved, admitted and 
enrolled as aforesaid, shall ba and are 
hereby authorised to appear and plead and 
act for the suitors in the said Court. 
And we do declara that no other persons 
whatsoever shall ba allowed to appear and 
plead or act in the said Suprema Court 
of Judicature at Madras for and on behalf 
of such suitors or any of them.” Another 
clause of the Charter of 1800 runs as 
follows: “We do hereby further authorise 
and empower the said Suprema Court of 
Jadicature at Madras, to settle a table of 
fees, to be allowed to such Sheriff, 
Attorneys and all othera, the clerks and 
other officers aforesaid, for all and every 
part of the business to be done by them 
respectively, which fees, when approved by 
the Governor of Fort Si. Gaorge-in-Council 
(to whom we hereby give authority to 
review the same), the said Sheriff, Attornays, 
elerks, and other officers, shall and may 
lawfully demand and receive.” The clear 
effect of the first of these clauses was to 
confine the right of acting in the character 
of Advocatss and Attorneys respectively 
in tbe Supreme Court to such persons as 
should be appointed and enrolled as such 
Advocates or Attorneys by the Court; and 
it is elear that under that Charter, the 
Court could have no jurisdiction to give 
the right of audience in the Supreme 
Court to any one who had not been 
enrolled as an Advocate or the rizht of 
acting for a party to any one who had 
not besn enrolled as an Attorney. The 
Letters Patent of Bombay, some twenty 
years later, confined the right of appearing 
in the Sapreme Uourt to Barristers and of 
acting to Solicitors and it was held by the 
Privy Council in Morgan v. Leech (1) that the 
Supreme Court had no power to admit as 
an Attorney any one who did not possess 
the qualifications indicated by the Lstters 
Patent. Applying the principle of this 
decision, itis clear that under the Letters 
Patent of 12800, the Supreme Court at 
Madras could have no power to allow the 
right of audience or of acting in the 
Supreme Court to any person not duly 
enrolled as an Advocate or Attorney of that 
Court, as the case might be. 

It is pointed out that under the Tatbers 

(1) 2 M. L A. 428; 2 Moo. P. G. 363; I Sur. P. O. J. 
7215; 18 E. R. 362; 18 E. R. 149. SS 
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Patent, the only legal practitioners for 
whom a table of fees is to be drawn up 
are Attorneys. A Barrister or an Advocate 
has no legal right to his fees which, in 
contemplation of law, are a mere gratuitous 


honorarium. In practice, of course, they 
are always charged at a more or less 
‘definite rate. But they are paid by the 


Solicitor or Attorney and figure in his bill 
delivered to his client and there is no 
contractual relation between the Barrister 
and the lay client. A Vakil, on the other 
hand, can sue for his fees and can recover 
them directly from the lay client, just as 
a Solicitor oan sue for his professional 
‘costs. “It is clear, therefore, that the only 
Advocates whose remuneration the Letters 


Patent of 1£00 contemplated being provided. 


for are the Barristers or Advocates retained 
and paid through Solicitors or Attorneys. 
‘There was no place in those Letters Patent 
for a Vakil. While the right of audience 
was thus restricted in the Supreme Court, 
Barristers, Advocates and Attorneys were 
admitted to practice in the Company’s 
Courts; but, in so far as they did so, they 
appeared practically on the same footing 
as Vakils; their fees were taxed on the ad 
valorem scale in force in these Courts, and 
‘they were allowed to have direct relations 
with the lay client. In this state of things 
was passed the High Courts Act of 1861, 
24 and 25 Vict., Ch. 104. The Act enabled 

Her Majesty by Letters Patent to establish 
“High” Courts at Calcutta, Bombay and 
Madras; and section 8 provides, with regard 
to Madras, that upon the establishment of 
such High Court in the Presidency of 
Madras, the Supreme Court and the Court 
of Sadar Adawlut and Fowjdari Adawlut 
in the same Presidency shall be abolished. 
‘Section 11 provides that upon the establish- 
ment of the High Court, all provisions, 
then in force in India, of Acts of Parlia- 
ment or of any order of Her Majesty-in- 
Counsil or Charters or of any Acts of the 
Legislature of India applicable to the 
Supreme Courts shall be taken to be 
applicable to the High Courts so far as 
may be consistent with the provisions of 
this Act and the Letters Patent to be 
issued in pursuance thereof, subject to the 
Legislative powers of the “Governor-General 


of India in Council. Section 15 provides. 
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that such High Court shall have superin- 
tendence over all Courts subject to its 
appellate jurisdiction and is to have power 
to settle tables of fees to be allowed to 
the Attorneys, no mention being made of 
fees allowable to Advocates on the one 
hand or Vakils on the other. Summing 
up the effect of the Statute as bearing 
upon the matters I have to decide, it seems 
to me that the following points emerge: — 
(1) The, new High Court isa substitution 
for the Supreme Court and the Sadar 
Courts, and on its establishment, they 
cease, as such, to exist. Whatever historical 
analogies may exist, it is, I think, legally 
quite inaccurate to say that the Original 
Side of the High Court is the old Supreme 
Court or that the Appellate Side of the 
High Court: is the old Sadar Court or 
Courts; (2) the existing provisions applic- 
able to the Supreme Court are to apply to the 
High Court in so far as they are consistent 
with the Act and with the new Letters 
Patent to be framed thereunder; and (3) 
the only legal practitioners to whom 
tables of fees can be made applicable are 
Attorneys. t i 

I now pass to the Letters Patent of the 
26th June 1862. Clauses 7 to 10 deal wıth 
the powers of tbe High Courtin admitting 
Advocates, Vakils and Attorneys to practice, 
These are their terms. Clause 7:— We do 
hereby authorise and empower the said 
High Court of Judicature at Madras to 
approve, admit and enrol such and so 
many Advocates as to the said High Court 
shall seem meet, who shall be and are 
hereby authorised to appear and plead for 
the suitors of the said High Court, subject 
to the rules and directions of such 
Court.” | 

Clause 8:—We do, further, authorise 
and empower the said High Court of 
Judicature at Madras to approve, admit 
and enrol such and so many Vakils as | to 
the said High Court shall seem meet, who 
shall be and are hereby authorised to appear, 
plead and act for the suitors of the said 
High Court subject to the rules and direc- 
tions of such Court.” 

Clause 9 :— “We do, further, authorise and 
empower the said High Court of Judicature 
at Madras to approve, admit and enrol such 
and so many Attorneys-at-Law as to the said 
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High Court shall seem meet, who shall be 
and are hereby authorised to appear and act 
for the suitors of the said High Court, 
subject to the rules and directions of such 
Court.” 

Clause 10:—“We do hereby ordain that 
the said High Court shall have power to 
make rules for the qualification and 
admission of proper persons, to be Advocates, 
Vakils and Attorneys-at-Law 
High Court and shall be empowered to remove, 
on reasonable cause, the said Advocates, 
Vakils and Attorneys-at-Law and no person 
whatsoever but such Advocates or Vakils 
shall be allowed to plead for, or on behalf of 
any suitor in the said High Court; and no 
person or persons whatsoever but such Vakils 
or Attorneys-at-Law shall be allowed to act 
for any suitor in the said High Court.” 

Clauses 11 to 27 deal with the jurisdic- 
tion of the High Court and establish a 
distinction in civil and criminal matters 
respectively between the original and ap- 
pellate jurisdiction of the High Court, 
though the expression “Original and Appel- 
late Side” of the High Court is not used, 
By clause 44, it is enacted that so much 
of the Letters Patent of 1800 as is incen- 
sistent with 24and 25 Vict. Ch. 104, and 
the present Letters Patent shall cease and 
determine and be utterly void. 

Under the authority of the Letters Patent 
of 1862, rules were passed by the High 
Court of Madras of which the material 
ones are as follows:— n 


By rule 4, Advocates and Attorneys of 
the Supreme Couri who, at the time of its 
abolition, had been permitted to ‘practise 
as Pleaders in the Sudder Court were 
empowered to apply to be enrolled as 
Vakils of the High Court; but as such 
Vakils, they were forbidden to appear, 
plead or act in matters of Extraordinary 
Original Civil Jurisdiction.: By rules 7 
and 8,-Vakils were forbidden to appear, 
plead or act in any matter of Ordinary 
Original Jurisdiction of the High Court, 
Civil or Criminal. The position defined 
by these rules is quite unmistakable. The 
person who is to appear before the High 
Court in its Appellate Jurisdiction is the 
Vakil with the traditional remuneration, 
ad valorem. Barristers and Attorneys have 
a right of audience in the appel- 
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late business and for 
business only may enrol themselves as 
Vakils. I am not quite clear as to whe- 
ther the idea was that they must neces- 
sarily enrol themselves as Vakils, if they 
wished to appear on the Appellate Side; 
and I do not feel sure that an Advocate 
could not have appeared, instructed by an 
Attorney, and claimed to be heared as an 
Advocate and not as a Vakil. This, how- 
ever, 15 qui e certain that the only remunera- 
tion that could have been claimed either from 
the client or from the other party, would have 
been the single ad valorem fee. The client 
could only with his consent have been 
charged with the ordinary bill of costs 
iucluding separate items of remuneration 
to the Attorney and the Advocate. 


On the Ist October 1863, the High Court 
issued two sets of new rules, the first 
being headed “Rules providing fot the 
qualification and admission of Advocates, 
Vakils and Attorneys of the High Court”. 
They laid down certain qualifications with 
which we are not now concerned. But in 
Rule 7, one qualification is that of having 
studied for six months with “a Vakil 
entitled as such to practise on both the 
Original and Appellate Sides of the High 
Court”. This, so far as I know, is the 
first mention of a Vakil entitled to practise 
on the Original Side. 1 do not think it 
is of much importance to enguire whether, 
on that date, any Vakil did or did not 
practise on the Original Side. At any 
rate no one had been able to point out any 
rule wich empowered him to do so, and 
by the rules of 28th August of 1862 he 
was clearly prohibited from so doing. I 
think it more probable that the rule had 
reference to the future, for, on the same 
day, lst October 1863, it is clearly con- 
templated that Vakils shall practise on 
the Original Side, because there is an 
elaborate series of provisions regarding 
Vakils’ fees on the Original Side, though 
nowhere, in terms, is it direatly said that 


purposes of that 


he shall have a right of andience. On 
the one side it is contended that the 
rules of 1862, on the other that the 


rules of 1863 were ultra tires the Charter, 
and, of couse, a third view is possible and 
that both were intra vires and that it was 
at the option of the High Court as to 
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whether or no, it should givea right of 
audienze to WVakils, an option which it 
exercised in one way on the earlier date 
and in another on the later. 

Bat it is not necessary to go into that 
matter, because, within 3 years, the Letters 
Patent of 1862 were superseded by the 
Letters Patent of 28th December 
1265. The only clauses that I need refer 
to are 9 and 10 (relating to the admission 
of Advocates, Vakils and Attorneys), 37 and 
44, Clauses 9 and 10 are so important 
that they must be set out in full. 


Clause 9:—“We do hereby authorise and 
empower the said High Court to approve, 
admit and enrol such and so many 
Advocates, Vakilg and Attorneys as to the 
said High Court shall seem meet; and the 
said Advocates, Vakils and Attorneys shall 
be and are hereby authorised to appear 
for the suitors of the said High Court 
and to plead and act for the said suitors 
according as the said High Court may, 
by its rules and directions, determine and 
subject to such rules and directions.” 


Clause 10:—“We do hereby ordain that 
the said High Court shall have power to 
make rules for the qualification and 
admission of proper persons to be Advocates, 
Vakils and Attorneys-at-Law, of the 
said High Court, and shall be empowered 
to remove or suspend, on reasonable cause, 
the said Advocates, Vakils or Attorneys-at- 
Law; and no persun whatsoever but such 
Advocates, Vakils or Attorneys shall be 
allowed to act or plead for or or behalf 
of, any suitor in the said High Court.” 

Clause 37 makes it lawful for the High 
Court, from time to time, to make rules and 
orders for the purpose of regulating all 
proceedings in Civil Cases which may be 
brought before the said High Court; and in 
doing 80, is to be guided, as far as possible, by 
the provisions of the Code of Civil Procedure; 
Clause 44 makes all the provisions of 
the Letters Patent subject to the powers of 
the Indian Legislature which is empowered 
to amend and alter them. 

On the 5th July 1866, new rules were 


passed by the High Court relating 
to Advocates, Vakils and Attorveys 
and by the 5th of those rules, Vakils 


admitted under the rules of Ist October 
1853 may appeir, plead and act and 
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Attorneys may appear and act for the 
suitors in all matters over which the 
Court bas any jurisdiction. It is clear 


and it is not contested that by that rule, 
the High Court definitely purported to give a 
right of audience to Vakils on the Original 
Side of the High Court, and the right 
conferred by that rule was no less explicit 
and no more restricted than the right 
conveyed by the Rules cf 1902, now in 
force. 

In this state of things, in 1875, the 
matter was brought before the Full Bench 
of four Judges, Sir W. Morgan, C. J., Innes, 
Kernan and Kindersley, JJ., on a petition 
by the Attorneys to have it declared that 
Rule 5 of 1866 was «ultra vires and that 
the Court has no power to authorise Vakils 
to appear on the final hearing of a case 
ov the Original Side. A good many argu- 
ments ab inconvententt were addressed to 
that Court with which, however relevant they 
might be on the hearing of a petition (though, 
as a matter of fact, the Ocurt decided that 
they were not relevant), I clearly have 
no concern. The legal arguments were 
mush the same as those addressed to me 
and I may say ‘at once that, whatever my 
own view might be, I must clearly hold 
myself bound by tuat Fall Bench decision, 
end 1 am of opinion that that decision 
precludes me finally from holding that so 
much of Rule 533. of 1902 as gives a 
right of audience to Vakils on the Origizal 
Side is ultra vires the Letters Patent. For 
the sake of clearness, I will just re-state 
what the chief contention was. It was 
based on section 9 of 24ard 25 Vict, 
Ch. 104, which, in its concluding words, 
saysi—The High Court to be established 
in each Presidency shall have and exercise 
all jurisdiction and every power and 
authority vested in any of the Courts in 
the same Presidency abolished under this 
Act at the time of the abolition of the 
last mentioned Courts. The argument is 


that there has been vested in the High 
Court only such power regulating the 
admission of the various classes of legal 


practitioners as were vested in the abo- 
lished Courts, and that those powers did 
not include the power to extend or con- 
tract the right of audience theretofore 
existing, but only to determine what 
qualifications should enable a person to be 
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an Advocate ora Vakil, aş the case might _ 


be. The High Court can say, for instance, 
that a person with a degree of Master 
of Laws of an Indian University should 
be entitled to ba enrolled as an Advocate or 
that a person with a degree of Bachelor of 
Laws should be entitled to be enrolled as a 
Vakil; but it had no power to extend the 
fonctions andthe right of audience of an 
Advocate or a Vakil beyond the powers 
enjoyed by the abolished Courts. This 
argument also involves the contention that 
. if the rale was in accordanca with the 
Letters Patent the Letters Patent were void 
and ultra vires, in so far as they exceeded 
the powers conferred by the Act, 24 and 25 
Vict, Ch. 104, under which the Letters 
Patent purported to be promulgated. That 
contention was rejected by the Tull Bench 
and I only wish to add this to what 
was said by the Faill Banch, that the 
argument involves yet another step, which, 
to say the least of it, is one of diffi- 
culty. The reasoning is apparently this: 
the old Supreme Court had no power to 
give a right of andience to Vakils, though 
the old Sudder Court had and exercised the 
power to allow Advocates and Attorneys 
to appear before it as well as Vakils; 
when it is dealing with Original Jurisdic- 
tion, the High Court is the inheritor only 
of the powers’ of the old Supreme Court, 
and, as such, has no jurisdiction to give 
a right of audience to any practitioner 
to whom the old Supreme Court could 
not have given such a right; as the in- 
hericor of the powers of the Sudder Court, 
it cau give the right of audience to Vakils, 
but only in respect to the subject- atter 
with which the Sudder Court was concern- 
ed, namely, the Appellate Jurisdiction of 
the High Court which it took over from 
the Sudder Court. It is a very forcible 
argument and a very logical one and presents 
the view of the powers of the High Court 
in this matter which has clearly been adopted 
in Caleutta and Bombay. The difficulty of 
it iz, as it seems to me, thatit preserves and 
continues into the constitution of the, High 
Court the cleavage between what I may call 
its Supreme Court functions and its Sudder 
Court functions, which is not only not war- 
ranted by 24 and 25 Vist, Ch. 104, bat 
is expressly forbidden by section 8 of 
that Act. The answer made, and the 
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only answer that can be made is, of course, 
that the Act only abolished the Sndder Court 
and the Supreme Court assuch and thatthere 
is nothing obnoxious to the ‘provisions of the 
Act in supposing a cleavage to persist bet- 
ween the two kinds of jarisdiction exercised 
by the High Court typitied by the separation 
and distinct distribution of its work between 
the Original and the Appellate Sides. I 
have thonght it right to state the contention 
of the parties, as I understand it, on this 
subject, though, as I have said, for me the 
matter is concluded by authority. 


I now pass to another contention in which 
I clearly am not concluded by authority. I 
have already pointed ont that Clause 44 of 
the Letters Patent expressly preserves the 
right of the Indian Legislature to vary and 
override the provisions of the Letters Patent. 
It is contended that Act XVIII of 1879 of the 
Indian Legislature, by necessary implication, 


. takes away the right of andience of Vakils 


on the Original Side even if they be deemed 
to have it under the Letters Patent. If this 
contention as to the effect of the Act of 1879 
is sound, it will do away with the authority 
of In the matter of the petition of Attorneys (2), 
becauseit isobvious thatif the Indian Act can 
vary the Letters Patent themselves, it can a 
fortiori overrule the authority of any case 
purporting to put a particular construction 
on the Letters Patent. The Act is entitled 
“The Legal Practitioners Act of 1879.” Tt 
did not, in its inception, apply to Madras but 
it was an adoptive Act and was extended to 
this Presidency, by adoption, by the Local 
Government in 1882. Section 4 of that Act 
provides that an ‘Advocate or Vakilon the 
roll of any High Court may practise in all 
the Courts subordinate tu the Court on the. 
roll of which he is entered or with the 
permission of the Court, in any High Court 
on whose roll he is not entered, provided 
that no such Vakil shall be entitled to 
practise under this section before a Judge of 
the High Court, Division Court or High 
Court exercising Original Jurisdiction ina 
Presidency town.” It is argued that this, 
by implication, prevents a Vakil from 
appearing on the Original Side of a High 
Court. I think this argument is unsvund, 
because the governing words of the section 


(2) 1 M. 24; 11 Mad. Jur. 92; 1 Ind. Dec. (x, s.) 15 
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appear to me to be the words “under this 
section.” At the time when this Act was 
passed, Vakils had no right of audience on 
the Original Side of the High Courts of 
Calcutta and Bombay and without the words, 
the section would authorise a Judge of the 
Bombay High Court to allow a Vakil en- 
rolled at Calcutta to appear on the Original 
Side of the High Court of Bombay and thus 
enjoy a privilege denied to all Vakils en- 
rolled in the Court of Bombay itself.. 

A further argument was addressed to me 
on the construction of section 27 of the Act, 
which runs as follows: — The High Courtshall, 
from time to time, fix and regulate the fees 
payable by any party in respect of the fees 
of his adversary’s Advocate, Pleader, Vakil, 
Mukhtear or Attorney upon all proceedings 
(a) on the Appellate Side of such Court, (b) 
in the case of a High Courtnot established by 
Royal Charter, on its Original Side and (c) 
in Subordinate Courts. The argument is 
a subtle one and is to this effect; this section 
must be declaratory and exhaustively de- 
claratory of the powers of the High Court to 
award fees of the nature of party and party 
costs, except in so far as there may be an 
express provision of the Letters Patent not 
directly in conflict with it. The Letters 
Patent contain a provision that the High 
Court shall regulate and make rules for the 
fees of Attorneys. There is nothing in that 
inconsistent with the power of the High 
Court to make provision for the fees of 
Attorneys on the Original Side, because that 
isa matter left untouched by the section 
which only deals with Attorneys’ fees on the 
Appellate Side. But with regard to fees of 
Vakils, the Letters Patent are silent. 
Accordingly, the only jurisdiction that the 
High Court can have to make provision for 
the fees of Vakils as between party and party 
is contained in the Legal Practitioners Act, 
and section 27 expressly confines the High 
Court’s power to make such regulations to 
the Appellate Side of the High Court. It is 
urged that if Vakils were to be supposed to 
have a right of audience on the Original Side, 
the absurd result will follow that the success- 
ful party cannot recover the fee he has paid 
to his Vakils, becausethe Court has no power 
to make any rule to fix what that fee may 
be. It is pointed out that Indian Courts 
have no inherent powers in these matters 
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but only such as they derive from Statutes 
or from the Letters Patent issued under 
statutory authority. [I am not called upon 
to decide whether there is power for a suc- 
cessful party to recover his Vakil’s fees on 
the Original Side or not, and I do not propose 
to do so. The argument advanced is that 
the absurdity of supposing that the Legis- 
lature allowed a right of audience to exist 
without the right of recovering fees paid 
to the Vakil as party and party costs, is s0 
great thatthe Legislature must be taken, 
by necessary implication, to have denied the 
right of audience onthe Original Side to Vakils. 
Iam bound by In the matter of the Petition of 
Attorneys (2) to hold that at the date of the 
passing of this Act, Vakils had, under the 
Charter and under valid rules of this Court, 
a right of audience on the Original Side. I 
cannot construe an- Act passed after the 
‘privilege has been enjoyed for 16 years as 
taking it away, unless it says so in plain 
terms or by an absolutely necessary implica- 
tion. A mere anomaly or inconvenience 
created per incuriam or by bad draftsmanship 
is not, in my opinion, enough. I am not, of 
course, deciding whether or no the suggested 
anomaly does exist. But even if it did, it 
would not, in my opinion, be sufficient to 
allow me to read into the Acta deprivation 
of the right of audience which is not clearly 
to be found init. I, therefore, come to the 
conclusion that I must hold that Vakils have 
a right of audience on the Original Side of 
this Court. 

It remains for me to decide whether Attor- 
neys have such a right. My decision on the 
first point involves holding that the High 
Court is one and indivisible, that the old 
barriers between the Supreme Court and the 
Sudder Court are broken down and if an 
Advocate has the right of audience in one 
side of the High Court, he has necessarily 
on the other. I do not think that because 
the High Court is held to have the power 
to admit a practitioner to plead on both 
sides of the Court,it must necessarily, when 
it grants the right of audience on one side, 
be held to grantit, ipso facto, on the other. 
I have already said that I think it would be 
quite competent to this Court to follow the 
example of the High Courts of Bombay and 
Caleutta and exclude Vakils from practising 
on its Original Side. Conversely, if may 
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well be that the High Court would have 
been within its powers in admitting Attorneys 
to plead on the Original Side as well as 
the Appellate Side. From the fact that it 
may exclude Vakils, I have held that it 
does: not follow that if must. Similarly, 
from the fact that itmay include Attorneys, 
it does not follow that it must. What it 
has done by rules is to give the right of 
audience, on the Original Side, to Vakils 
and withhold it from Attorneys. I am not 
prepared to hold that the one is not as 
much within its powers as the other. 
: I have been much assisted in this case by 
the extremely able and learned argument 
of Mr. M. K. Ramaswami Iyer,and I have 
_ to express my obligation'also to Mr. Grant 
and Mr. ©. P. Ramaswami Iyer for their 
equally able and learned arguments and 
especially for their readiness to assist the 
Court as amici curiæ. I hold, in the result, 
that I can hear Mr. Venkatasubba Rao for 
the plaintiff and that I 2m precluded from 
hearing Mr. M. K. Ramaswami lyer for the 
defendant. The actual hearing of the suit 
has been postponed for a week inorder to 
enable Mr. M. K. Ramaswami Iyer to instruct 
Counsel, which, in obedience to my decision, 
he has .expressed his readiness to do until 
a higher Court decides otherwise. 


V.R,P. 


CALOUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Civin No. 79 ox 1915. 
April 14, 1916. 

Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, Justice Sir John Woodroffe, 
Kr., and Justice Sir Asutosh Mookerjee, Kt. 
LALIT MOHUN NUNDY—Derenpant No. 2 
— APPELLANT 
versus 
HARIDAS MUKHERJHH-—PLAINTIFR— 
RESPONDENT. 

Contract Act (IX of 1872), ss. 76, 178—Certificates 
of shares, whether ‘goods’ or ‘documents of title’ to goods 
—Pleadings—Fraud, allegations of-—Proof, 
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Certificates of shares are neither ‘goods’ nor ‘docu- 
ments of title’ to goods within the meaning of section 
178 of the Contract Act. [p. 711, col. l; p. 714, col. 
L] 

Sethna, R. D. v. National Bank of India, 8 Ind. Oas. 
183; 12 Bom. L. R. 870, not followed. 


When the plaintiff sets up a charge of frand 
against the defendant, the nature and particulars of 
the fraud should be specifically stated and the fraud 
so alleged must be established beyond doubt. [p. 712, 
col. 1; p. 714, col. 2.) 


The definition of ‘goods’ in section 76 of the 
Contract Act should not be extended tothe term as 
used in section 178. [p. 711, col. 2: p. 714, col. 1.] 


Appeal against the following decision of 
Mr. Justice Imam, sitting on the Original Side, 
dated the 14th June 1915: — 


“The plaintiff in this suit sues the two 
defendants for the recovery of Rs. 2,500 
lent and advanced to the first defend- 
ant Nikkamull Khetry on deposit of certain 
coal shares, for a declaration that the said 
shares are charged with the repayment of 
the debt, for recovery: of the shares on the 
ground that they had been obtained bythe 
lst defendant from the plaintiff fraudulently, 
and for the sale of the said shares to 
satisfy the debt due to the plaintiff. The 
case of the plaintiff may. be shortly stated 
here. On the 27th of March 1913 the 
plaintiff sold to the Ist defendant 200 
Baraboni coal shares for a sum of Rs. 3,000 
and as Nikkamull the Ist defendant was 
not able to pay the entire consideration 
money, he paid a sum of Rs. 5C0 by 
cheque on that date and pledged 100 
Equitable Coal shares for the balance, 
namely Rs. 2,500. The plaintiff was 
assured that the sum of Rs. 2,500 would soon 
be paid to him and, therefore, he allowed 
that money to remain with the defendant 
No. 1 without any interest. On the 2nd 
April 1913 the defendant No. 1 represented 
to the plaintiff that he had negotiated the 
sale of the 100 Equitable Coal shares, that 
had been pledged, with the 2nd defendant 
Lalit Mohun Nundy, who was prepared to 
pay the consideration for all the shares to 
the defendant No. 1 and believing this 
assurance to be true, the plaintiff was in- 
duced to return the 100 Equitable Coal 
shares to Nikkamull defendant No. I, on 
receiving from hima cheque for Rs. 2,590, 
the amount that was due to the plaintiff, 
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The plaintiff in kis deposition in Court has 
stated that he was told that be would not 
have any occasion to present the cheque 
for encashment, irasmuch as the money 
would be paid to him that evening and he 
would then have to return tbe cheque to 
Nikkamull. The p’aintiff to satisfy himself 
as regards the truth of the assurance ap- 
proached Lalit Mohun Nundy and learnt 
from him that the transaction was as it had 
been stated by Nikkamull. The plaintiff 
accordingly returned the 100 Equitable shares 
and received the cheque. The payment of 
Rs. 2,500 was, however, not made in the 
evening and the plaintiff had the cheque 
presented to the Bank for encashment the 
next day, z. e 3rd April 1913 and on its 
being dishoroured he instituted criminal 
proceedings against the Ist defendant. 
We are not ecncerned with the result of 
the criminal proceedings, as the same does 
not affect the considerations of this case. 
Nikkamull, on some allegations which it is 
not necessary to relate kere, also in- 
stituted criminal proceedings against Lalit 
Mohun Nundy, the 2nd defendant. The 
result of those criminal proceedings also 
does not touch this case in this Court, 
The Ist defendant has not entered 
appearance and the suit has been contested 
by the 2rd defendant only. Itis admitted 
that the Ist defendant cn the 2nd April 
1913 made over the 100 Equitable shares 
along with 1,100 other shares to the 
Yud defencant ard the lJatter’s case is 
that he received the 1,200 shares in part 
satisfaction of debt due to him from the 
lst defendant, ard further the 2nd 
defendant states that at no time did he 
promise either ‘Nikkamull or the plaintiff 
to pay, to Nikkamull either the whole or 
any portion of the consideration for the 
1,200 shares. His contention is that he 
received the 100 Equitable shares as well 
as the J,100 shares in the course of a 
bone fide transaction and that he was not 
liable either to Nikkamujl or to the 
plaintiff for payment in cash of any portion 
of the consideration of the 1,200 shares. 

There are only two issues in this case 
that require to be considered. (1) Whether 
Nikkamull had pledged the 100 shares to 
the plaintiff, and (2) whether the 
plaintiff has any right, title, or interest 
to or in the shares in suit against the 
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defendant Lalit Mohun Nandy. The suit, 
so far as the lst defendant is concerned, 
has to be decreed ex parte. The first issue 
does not appear to me to have been 
seriously contested by the second defendant. 
He has offered no evidence to disprove the 
statement of the plaintiff as regards the 
pledge of the 100 Equitable shares and the 
production by the plaintiff of the original 
cheque for Rs. 2,500 is a strong 
corroborative evidence on his side to 
support his case. The ist issue, therefore, 
has to be decided in favour of the plaintiff, 
The principal issue really is the second 
issue and on the evidence I am disposed 
to hold in favour of the plaintiff on that 
issue also. Ib is admitted by the defendant 
No. 2 that on the 2nd April the 100 
Equitable shares in question came into his 
possession from the defendant No. 1, It 
is further admitted by him that he made 
no cash payment for the shares in question 
to the defendant No. 1. The question 
then is, whether Lalit Mohun Nundy 
received the shares in question on payment 
of any immediate consideration or in 
satisfaction of any existing debt or he 
received them in the manner alleged by 
the plaintiff. ‘His case as further explained 
in his evidence is that out of the 1,200 
shares 450 shares formed part of 2,750 
shares that had been purchased for him 
by Nikkamull and 200 (of which 109 were 
the Equitable shares and 100 Baradhemu 
shares) were a part of the margin of 
1,300 shares that had been left by Lalit 
Mohun Nundy with Nikkamull on the 
transaction of the purchase of 2,750 shares, 
and the remaining 550 shares outof the 
1,200 were new shares that were handed 
over to Lalit Mobun Nundy by Nikkamull. 
Even on his own case Lalit Mohun Nundy 
shows thatin exercise of some right the 
100 shares in question had been kept by the 
defendant No. 1, and even if they belonged 
to Lalit Mohan Nandy they were subject 
to some liability, the exact nalure of 
which bas not been explained in this case. 
A letter dated 3rd March 1913 has been 
produced in this case and both parties 
in support of their raspective contentions 
rely on the contents of that document. 
That document shows, the purchase of 
2,750 shares by Nikkamull for Lalit Mohun 
Nundy and the retention by him of J,300 


Vel. XXXVIL, 
LALIT MOSUN NONDY V. HARIDAS MUKHERJEE. 


sbares on account of margin, it being, 
apprehended by him that there would be 
a difference between the market value of 
2,750 shares and the price actually paid. 
So long as the value of Y,750 shares 
remained unsettled, there ia no denying 
that Nikkamull was entitled to retain as 
margin the 1,300 shares. Lalit Mohun 
Nundy has produced a number of entries 
to show that a large sum was due to 
him from Nikkamull ard that ha was 
entitled to take the 1,200 shares in part 
satisfaelion of the debt due to him, and 
the accounts seem to me to beso confused 
that it. is impossible for me on tho strength 
of them to declare that Lalit Mohun 
Nundy has succeeded in showing that 
anything was due to him from Nikkamull; 
it may be that he was entitled to receive 
something, big or small, from Nikkamull, but 
the evidence before me is not satisfactory 


enough to induce me to hold in Lalit 
Mohun Nundy’s favour. But even if it 


be granted that money was due to Lalit 
Mobun Nundy from Nikkamull, a transfer 
by Nikkamull of property belonging to 
another in order to satisfy a debt could 
confer no title on the transferee, when the 
consideration for the transfer was not the 
payment of immediate cash but the mere 
satisfaction of an existing debt. It cannot 
be said that Lalit Mohun Nandy on 
account of the 100 shares parted with 
auy money in favour of Nikkarcull, what 
he did was that he had transactions with 
Nikkamull for a long time which resulted 
io a large balance in his favour and in 
order to satisfy the balance due to him 
he chose to accept from Nikkamull what 
was the property of a third person. In 
this view it seems to me that there was 
no transferance of title though there was 
transferance of physical possession. The 
plaintifi’s case, however, is that Lalit 
Mobun WNundy had knowledge of the 
circumstances under which he the plaintiff 
parted-with 100 shares in favour of 
Nikkamull, On this point the contentions 
of the parties are supported by their 
respective statements without corroboration 
from avy witnesses, and I am left to 
decide the question on ‘the credence 
that-I can give to the evidence of one 
party or the other. Igive preference to the 
statement of the plaintiff as hig manner 
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in the witness-box impressed me more 
favourably than that of Lalit Mohun 
Nundy, but apart from this, if seems to 
me that the probabilities of the case He 
equally with the plaintiff. On the 27th 
March he certainly did not consider 
Nikkamull worthy of so much confidence 
as to have bən allowed to retain the 
plaintiff's Rs. 2,500 an a mere verbal 
assurance to pay the same and the plaintiff 
had as security for his debt the 100 
Equitable shares from him. Nothing 
happened during the 27th March and the 
2nd April to alter the state of mind of 
the plaintiff and to engender in him any 
greater confidence in Nikkamull than he 
had on the 27th of March. On the 2nd 
April the plaintiff parted with the pledged 
shares in favour of Nikkamull on receiving 
from him a cheque for Rs. 2,590 with 
no certainty as to its encashment. There 
is no doubt on the evidence that the 
plaintiff was assured that Nikkamull was 
negotiating with Lalit Mohun Nundy for 
the sale of some shares including the 100 
shares in question, and as the parties 
transact their business in the same neigh- 
bourhood and haya frequent opportunities 
of meeting each other, the plaintiff must 
have ascertained from Lalit Mohun Nundy 
as to the negotiations that Nikkamull was 


having with him. To part with the 
pledged shares on receipt of a mere 
cheque without any certainty of its 


ancashment weald have been an acb of 
indiscretion on the part of the plaintiff, 
which I do not believe he committed. It has 
been pointed out on behalf of Lalit Mohun 
Nundy that the case made by the plaintiff 
in this Court was not that that he had 
any talk with Lalit Mohun Nundy as 
regards tke negotiations of Nikkamull with 
him, but that the plaintiff was merely 
informed that Nikkamull in collusion with 
another had defrauded people of their 
shares by giving a number of cheques 
without having credit at the Bank for their 
encashment, The passage on which this 
argament is based deals with not merely 
the case of fraud practised on the plaintiff 
but also of frauds alleged to have been com- 
mitted on others by Nikkamull. As regards 
the others the plaintiff could not but say that 
he had informations. As regards his not men- 
tioning the name of Lalit Mohun Nandy 
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initially in the proceedings in this Court, the 
explanation has been given that the plaintiff 
had been advised by his Pleader not to start a 
case against Lalit Mohun Nundy. Iam not 
concerned with the wisdom of the advice, 
but I believe the advice was so given, and 
I accept the statement of the plaintiff on 
this point. The result is that this suit 
is decreed not only against the defendant 
No.1 but against the defendant No. 2 also. 
The plaintiff will, get costs of this suit on 
scale No. 2 from the defendant No. 2 and 
on scale No. 1 from the defendant No. 1. 
The plaintiff will also get reserved costs, 
if any. I declare that the shares in 
question are charged with the payment 
of Rs. 2,500. The plaintiff is entitled 
to interast on Rs. 2,500 at 6 per 
cent, from the date of the decree from 
the defendant No. 1 only. The shares 
will be sold by “the Registrar and 
the proceeds applied towards the payment of 
Rs. 2,500, interestand costs, and the balance, 
if any, will be made over to Lalit Mohun 
Nundy. If the sale-proceeds are not suffi- 
cient to satisfy the decretal amount for 
the balance, the plaintiff will have a per- 
sonal decree against the defendant No. 1.” 


Messrs. N. Sircar and JI. B. Sen, for the 
Appellant. 


Messrs. A. P, Sen and B. K. Ghose, for the 
Respondent. 


JUDGMENT. 


SANDERSON, ©. J.—In this case the action 
was brought by the plaintiff claiming the 
sum of Rs. 2,500 and interest, and also 
for a declaration that the shares, which 
have been called in this case the 
‘Equitable’ shares, should be charged 
with the repayment of the said sum of 
Rs. 2,500 and also for the recovery of the 
said shares. The action was bronght against 
Nikkamull Khetry-the lst defendant who 
did not appear, and, therefore, the case 
proceeded, so far as he was concerned, 
ex parte. The other defendant was Lalit 
Mohun Nundy, and he is the defendant 
who has appealed against the decision of the 
learned Judge. 


The learned Judge has directed that as far 
as this defendant (the 2nd defendant) is 
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_eoncerned, the shares in question are charged 


with the repayment of Rs. 2,500. 

It is to be noticed: in the first instance that 
the claim put forward by the plaintiff was 
that he had but advanced the said sum of 
Rs. 2,500 to Nikkamull Khetry on the 27th 
of March 1913. It turns ont upon the evi- 
dence being given that he had not lent orad- 
vanced Rs. 2,500 in the ordinary sense of the 
words, but bad sold 200 Baraboni shares to 
Nikkamull at Rs. 15 per share amounting 
to Rs. 8,000, and Nikkamull had given him 
a cheque for Rs. 500 which had been 
cashed, and, therefore, there remained a 
balance of the purchase-money, Rs. 2,500 
owing by Nikkamull to the plaintiff. In 
respect of that Nikkamull deposited with 
the plaintiff this certificate in respect of 
the 100 Hanitable shares. The certificate 
is in the ordinary form, whereby it is 
certified that Mr. L. Rogers is “the register- 
ed proprietor of 100 of the above-mentioned 
ordinary shares” and soon. The certificate 
was signed by somebody, whose name 
I cannot read, on behalf of Macneill & Co., 
who are the managing agents, and then 
apparently it was transferred in the name of 
aman called Mr. Macnaghten, and then it 
was transferred in blank and signed by the 
Attorney of Mr. Macnaghten. This certificate 
and blank transfer were deposited by Nikka- 
mull with the plaintiff on the 27th of March 
1913 as security for the payment of the 
Rs. 2,500. 


Now, it appears that the shares which 
were represented by this certificate had been 
deposited by the defendant Nundy with 
Nikkamull early in March. The learned 
Counsel for the respondent argued that there 
was nothing to show that the shares, the 
certificate for which the plaintiff held, were 
the same shares as those which had been 
deposited with Nikkamull by the defendant 
Nandy. I do not think that point was raised 
in the trial, and 1 think there was evidence 
given that they were the identical shares, 
As I have said, these shares were deposited 
with Nikkamull early in March as margin 
in respect of certain speculations which were 
going on between Nikkamull and Nundy; and, 
the letter of the 3rd of March shows the 
terms under which Nikkamull held these 
particular shares. They are: ‘In considera- 
tion that you (Nikkamull) hold in trust 
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the undermentioned coal shares, with you on 
my (Lalit Mobun Nundy’s) account, at the 
rates affixed thereto, I gave you and you 
received from me, some other coal shares as 
margin thereof at the rate of Rs. 25 per cent. 
of the value of those shares which are ex- 
pressly stated below as such. You shall not 
be able to dispose-of, to sell or to deliver to 
any one else except me any of these shares 
of mine, without my written instruction for 
the same.” Then there is a provision in the 
end of the Jetter with reference to the 
margin being short, to which the learned 
Counsel has referred. 


Now, those being the conditions under 
which Nikkamull held the shares, it is urged 
that even though he had no authority to deal 
with those shares, still the plaintiff obtained 
a good title to them, because hé did not know 
anything about the limit of Nikkamull’s 
authority; and, inasmuch as he took them 
without notice and bona fide he is protected 
by section 178 of the Indian Contract Act, 
and it has been urged that this certificate 
comes within the meaning of that section. 
Section 17€ runs as follows, “A person who is 
in possession of any goods, or of any bill of 
lading, dock. warrant, warehouse-keeper’s 
certificate, wharfinger’s certificate, or warrant 
or order for delivery, or any other document 
of title to goods, may make a valid pledge of 
such goods or documents; Provided that 
the pawnee acts in good faith, and under 
circumstances which are not such as to raise 
a reasonable presumption that the pawner is 
acting improperly: Provided also that such 
goods or documents have not been obtained 
from their lawful owner, or from any person 
in lawful custody of them, by means of an 
offence or fraud.” Reading those words 
without reference to any authorities, I have 
no doubt in my mind that the word “goods” 
does not include such a certificate as that 
now before us: nor does it include, speaking 
more generally, shares. I think it is obvious 
from the phraseology of the section that it 
was intended to refer to “goods” in the 
ordinary meaning of the word. We know 
perfeetly well what a bill of lading is,— it 
is a document of title to goods shipped on 
board of a vessel, what a dock-warrant is,— 
which is a document of title relating to goods 
which are lying in a dock, and so the other 
documents which are referred to in the sec- 
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tion, such asa warehouse-keeper’s certifi. ate, 
wharfinger’s certificate, warrant or order for 
delivery of goods—all documents of title to 
goods, which are perfectly well known not 
only in the legal world but also in the com- 
mercial world, and they cannot be extended 
by any stretch of language to sucha cocn- 
ment that is now before us. J, therefore, do 
not think that this certificate comes within 
the meaning of the word “goods.” I am 
confirmed in that opinion by reference to the 
section (section 76) which defines the word 
“gocds.” In that section it means “Every 
kind of moveable property.” But it is ex- 
pressly provided in that section that that 
meaning shall only be applied to the word 
“goods” as far as that chapter is concerned, 
namely Chapter VII. If it had been intended 
that that extended meaning should be given 
to the word “goods” in Chapter IX in which 
section 178 occurs, I think that the Statute 
would Lave said so. Therefore, in my opinion 
section 178 does not apply to this case. 
What then is the position? We have the 
letter of the 3rd of March before us, in which 
it is distinctly stated that Nikkamull was 
not entitled to part with these shares with- 
out the express authority in writing of tke 
other defendant Nundy. There was no evi- 
dence given to show that he had such 
authority. Therefore, the matter stands 
thus, that Nikkamoll was holding these 
shares with no power to dispose of them and 
with no power to pledge them without ex- 
press authority in writing. He did pledge 
them to the plaintiff, but he could not pass 
to the plaintiff any better title than he had 
himself. 


At the time of the trial the shares had got 
back into the possession of the defendant 
Nundy. I do not understand how the plaint- 
iff can make out any case against the defend- 
ant Nundy, unless he can prove a care 
of fraud against him. If he could have 
satisfied the Court that Nundy had been 
a party to a subterfuge or any fraudulent 
transaction by means of which either 
by himself or together with Nikkamull he 
had deprived the plaintiff of the special 
property which he had in the certificate as 
pledge, then two things would have resulted: 
It would have been right to infer, first of all, 
that Nundy had authorized Nikkamull to 
pledge the certificate, or, at all events, that 
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he knew of the pledging of the certificate, 
and secondly, that he had been a party to tke 
fraud by means of which the plaintiff was 
deprived of the pledge. But,-in my opinion, 
the plaintiff bas not succeeded in proving that 
there was avy fraud on the partof Nundy by 
means of which the plaintiff was deprived of 
the possession of the certificate—I am not 
going into the evidence, which was referred 
to in detail in the course of tho argument, 
because the matter was discussed fally, while 
the learned Counsel was arguing. But I 
should like to point out first of all that the 
plaint does not make any such charge of fraud 
asis now attempted to be made against 
Nundy, viz, that he, Nundy, fraudulently 


represented that he had undertaken to purchase | 


the shares from Nikkamull and thathe would 
provide the money in the evening. It is 
quite true thatin the pleadings the plaintiff 
alleged that Nundy and Nikkamnll have 
acted in collusion with regard to certain 
Police proceedings for the purposeof getting 
the shares out of the custody of the Police 
Court, ard itis quite irve that he also stated 
that the defendant Nundy was aware of the 
fraud which the plaintiff alleged Nikkamull 
had perpetrated upon him, but he did not 
suggest in his pleadings that it was by 
reason of fraudulent representation on the 
part of Nandy that the plaintiff was induced 
to part with those shares, In my opinion, it 
is necessary, when the plaintiff is going to 
set up a charge of fraud against the defendant, 
to state in the plaint, clearly and specifically 
what the fraud consists of, the nature of the 
fraud, and the particulars thereof, which he 
says has been committed, and, when he has 
pleaded that,it should be shown by strict 
proof that such fraud has in fact been com- 
mitted. Inthiscase not only did he not set 
up tte fraud which is now alleged, bat no 
sufficient evidence was given at the trial to 
support the allegation now made. 


For this reason I think the learned Judge’s 
judgment cannot be supported. He has not 
found a charge of fraud against the defendant 
Nundy, but has dealt with this matter, 
looking. at the case from the point of view of 
title. ard his judgment cannot be apheld. 

Therefore, this appeal is allowed with 
costs and the suit as against the appellant- 
défendant Lalit Mohun Nundy dismissed with 
costs. . 
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Wooprorra, J.—The learned Judge has 
not, I think, dealt with this case from the 
right point of view. . 

For the purpose of this judgment I will 
assume that there was a debt owing by 
Nikkamull Khetry to the plaintiff, that that 
debt was secured by a pledga of the shares in 
question, that by fraud Nikkamull Khetry got 
back the shares without paying the debt and 
that he subsequently made them over to the 
defendant Lalit Mohun Nundy. Now, if, es 
the plaintiff alleges, Lalit Mohun Nandy was 
a party to the fraud set up, then the plaintiff 
would succeed. The learned Judge has not 
found this; and the fraud which is by no 
means clearly set forth has not been made 
out, 

We must proceed then on the assumption 
that the fraud is not proved, and we have to 
determine who is entitled to these shares as 
between the plaintiff and defendant Nundy 
stated, is 
assumed to be an honest holder of them. 

The first question which is raised is 
whether section 178 of the Contract Act 
applies to the case. I am not prepared 
without further consideration io say that it 
does. The learned Judge who expressed his 
opinion in Sethna, R. D. v. National Bank 
of India (1) did not himself do so without 
doubt, But it is unnecessary for me to deter- 
mine this question, because assuming for the 
sake of argument that section 178 does apply, 
that section makes no difference to the fiad- 
ingsat which I have arrived; for, if that 
section be applied to the plaintiff, it must 
equally be applicable to the case of Nundy 
We have then this case. The 
shares clearly belonged originally to. the 
defendant Nundy and were made over by 
him to Nikkamull Khetry as security for 
margin of shares carried by him on the express . 
terms that he, Nikkamull Khetry, would -not 
make them over toa third person. Notwith- 
standing, and I will assume in frand of 
Nundy, Khetry pledged them on his own 
account to the plaintiff. Let me assume that 
the plaintiff having no knowledge of the 
true facts took a valid pledge of the shares, 
Then Nikkvmull Khetry, we will assume, in 
fraui of the plaintiff got back the shares 
without paying his debts and made them 
over to their lawful owner. Defendant 


(1) 8 Ind. Oas. 183; 12 Bom. L. R. 870, 
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Nundy took them without notice of anything 
which had previously happened. It is con- 
ceded that if Nandy had got them back, on 
` payment of cash his title would have prevailed 
against the plaintiff. But it is said that it 
does not becanse Nundy, it is alleged, did 
not pay cash, but took them in payment of 
an antecedent debt due by Khetry to him on 
general acconnt, It is not clear what the 
transaction was, but itis certain, whatever it 
was, that Nundy was getting back his own 
property. He wasnot, as the learned Judge 
has found, accepting property of a third 
person. 

Mr. Sen says that Nundy was not entitled 
to get the property back except in terms of 
the letter Exhibit (1A). But assuming 
that he did not receive it in accordance with 
such terms, that is no affair of the plaintiff, 
but a matter between the defendants. It 
was open to Nikkamull to release the shares 
to their owner in any way he liked provided 
that the transaction was not, as I assume, 
fraudulent. The result is that whether the 
plaintiff had a valid pledge or not, the shares 
arenow inthe possession of their original 
rightful owner unaffected by notice of any 
frand and he is entitled to retainthe shares 
against the plaintiff. The relief, to which the 
plaintiff is in such circumstances entitled, 
is against the defendant Nikkamull Khetry 
who is said to have defrauded him. He had 
got this relief in thé decree which the learned 
Judge has made. The suit against the 
second defendant should, in my opinion, be 
dismissed. 


As for the argument that the evidence 
. discloses a guarantee by.the second defend- 
aut that the cheque would be honoured, 
that case was not made in the plaint or in 
the issues. There was no necessity in such 
a case to plead fraud. The case would have 
been a simple one of the receipt of a cheque 
in payment of a debt onthe guarantee of 
a third party that he would be responsible if 
the cheque was not honoured. 

‘Moreover as Mr. Sircar argued this story is 
quite inconsistent with what happened in the 
Police Court proceedings in which a charge of 
fraud was made against defendant Nikkamull, 
in which no sach charge was preferred 
against defendant Lalit Mohun Nundy. If, as 
Mr. Sircar pointed ont, the evidence given 
by the plaintiff be true then it would go to 
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exculpate the first defendant who said, 
“what shall ldo, Lalit Mohun Nundy did 
not pay me any money”, when the plaintiff 
madea complaint to him that his cheque 
has been dishonoured. On the contrary if 
the evidence is true that Nundy was present, 
then a case might have been put forward 
(with what success I need not consider) 
against him 

The appeal, in my opinion, succeeds and 
should be decreed with costs. The suit as 
against the appealing defendant should be 
dismissed with costs. 

MOOKERJEE, J.- I agree that this appeal 
must be allowed, notwithstanding the 
earuest endeavour made by Mr. Sen to 
support the decree which has been made in 
favour of the respondent by Mr. Justice 
Imam. 


The cardinal question in controversy is, 
whether the plaintiff-respondent has acquired 
a valid lien on the shares in dispute. These 
shares were owned by the appellant Lalit 
Mohun Nundy, who on the 8rd March 1912 
deposited them with Nikkamnull Khetry as 
margin in connection with certain speculative 
transactions. The terms of the agreement 
of deposit are before the Court; and show 
conclusively that the bailee bad no authority 
to deal with the shares. It is stated expressly 
that “the bailee will not be able to dispose 
of, to sell or to deliver to any one else, 
except the bailor, any of these shares 
without any written instruction for the 
same.” Notwithstanding this clear instruc- 
tion, the bailee dealt with the shares and 
pledged them with the plaintiff as security 
for a loan. Prima facie, the plaintiff did 
not acquire a valid title to the shares on 
the basis of this transaction, for the pledger 
could not confer on the plaintiff a title 
better than what he himself possessed. The 
plaintiff is consequently driven to rely on 
section 178 of the Indian Contract Act, 
which deals with eases of pledge by possessors 
cf goods or documentary titles to goods, and 
jays down that a person who is in possession 
of any goods or documents of title to goods, 
may makea valid pledge of such goods or 
documen‘s, provided that the pawnee acts 
in good faith and under cireumstances which 
are not such as to raise a reasonable pre- 
sumption that the pawner is acting impro- 
perly. This section cannot avail the respond. 


te 
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ent, unless he is able to establish that the 
documents, which are certificates of shares, 
were either goods or documents of title to 
goods. It hasnot been and cannot be con- 
tended that they were documents of title to 
goods; but, on the authority of the decision 
of the Bombay High Court in Sethna, R. D. 
v. National Bank of India (1), the 
argument has been advanced that these 
certificates were goods within the meaning 
‘of section 178 of the Indian Contract Act. I 
am not prepared to accept this contention 
as well founded. Reference was made to 
the very comprehensive definition of the 
term ‘goods’ given in section 76 of the Indian 
Contract Act, which lays down that in 
Chapter VII the word ‘goods’ means and 
includes evey kind of moveable property. As 
section 178 is in Chapter IX, it would 
plainly be not right to extend the definition 
given in section 76 to the term ‘goods’ as 
used in sections not comprised in Chapter 
VIIL. If the Legislature had intended that 
the definition given in section 76 should havea 
wider application, we would have expected to 
find it in section 2, which is the interpretation 
clause of the Statute. Our attention has also 
been drawn to section 103, the provisions 
whereof are similar to those of section 178. 
But this is of no assistance to the respond- 
“ent, because, section 108 finds a place in 
Chapter VII whereas section 178 finds a 
place in Chapter IX. Notwithstanding the 
decision of the Bombay High Court, 1 
must consequently hold that the documents 
now before us are not ‘goods’ within the 
meaning of section 178. 


* Ifthen section 178 does not apply, as I 
hold it does not, what is the position of the 
‘plaintiff? The defendant, at the time of the 
institution of the suit, was in possession of 
the disputed shares. What had happened 
was that Nikkamull had obtained the 
shares from the plaintiff in return for a 
cheque which was later on dishonour- 
ed. The shares were subsequently made 
over by Nikkamull to the defendant Nundy, 
the rightful owner, who is thus now in 
possession of the shares. Can the shares 
be pursued in his hand by the plaintiff? 
The answer must be in the negative. 
The plaintiff might bave a remedy against 
the appellant if he could establish that the 
latter obtained possession of the shares by 
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means of fraud. But no fraud was speci- 
fically charged as against him in the plaint, 
though fraud was charged against Nikkamull 
Khetry. In these circumstances, the 
elementary rule applies tbat fraud must bə 
specifically alleged in the plaint in order 
that the plaintiff may succeed on the strength 
tbereof against the defendant and the 
fraud so specifically alleged must be establish- 
ed beyond doubt. The appellant cannot 
properly be charged with fraud at this 
stage of the proceedings. Bat even if we 
concede for a moment that the plaintiff- 
respondent is entitled to .succeed on the 
ground of fraud now brought against the 
appellant, what is the position? What is 


the fraud now charged? As I read his 
deposition, the allegation is that on the 
2nd April the appellant made a false 


representation to the respondent that he 
had agreed to purchase shares for cash 
and would pay in the evening, fraudulently 
implying thereby that if, in the circum- 
stances, the plaintiff accepted a cheque from 
Nikkamull Khetry, that cheque ‘would be 
honoured. The statement made by the 
plaintiff, however, in his deposition does 
not bear out this allegation of fraud, and 
it must be considerably amplified ard 
supplemented in order that this case may 
be supported. But the respondent is ina 
position of further embarrassment, if we 
remember that this specific case of fraud 
was not put to the appellant when he went 
into the witness-box. The substance of the 
matter then is that there was no apecific 
charge of fraud against the appellant in 
the plaint, the fraud which is now alleged | 
is not established by the deposition of the 
plaintiff, and was never put tn the defendant 
when he was cross-examined, In these 
circumstances, it would clearly be wrong to 
allow the plaintiff to succeed against the 
appellant on the ground of fraud. 

I agree that this appeal must be allowed 
and the suit as against the appellant dis- 
missed with costs, 

Appeal allowed, 
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First Orvis Appear No. 119 or 1913. 
March 13, 1918. 
Preseni:—Mr. Stuart, A. J. O., and 
Mr. Kanhaiya Lal, A. J. O. 

Mr. J. B. HEARSEY— PLAINTIF — 
APPELLANT 

versus i 
Sardar KARAM SINGH—Derenpant— 


RESPONDENT, 

Limitation Act (IX of 1908), Sch. I. Art, 142— Posses- 
sion, physical and constructive, nature of —Boundary 
pillars, erection Of, whether amounts to possession— 
Trespasser, possession of, nature of—Land covered by 
water at certain intervals, effect of ~Dispossession, what 
amounts: to—Local inspection—Remarks by presiding 
officer, value of—Evidence. 


Jf a person enters upon the land of another and ` 


holds possession for a time, and then, without having 
acquired title under the Statute of Limitation, abandons 
possession, the rightful owner, on the abandonment, 
is in the same position in all respects as he was before 
the intrasion took place. [p. 721, col. 2.] 

Trustees, Executors and Agency Co., Limited v Short, 
(1888) 18 A. C. 798; 58 L, J. P. O. 4; 59 L, T. 677; 37 
W. R. 423; 52 J. P. 132, followed 

“The Limitation Act applies not to want of actual 
possession by the plaintiff, but to cases where he 
has been out of, and another in, possession for the 
prescribed time. There must be both absence of 
possession by the person who has the right, and 
actual possession by another, whether adverse or 
not, to be protected, to ne the case within the 

, Statute. [p. 721, col. 2.) 

Smith v. Llyod, (1854) 9 W. =. & GQ. (Ex.) 562; 156 
E. R. 240; 2 C. L. R. 1008; 2 W. R, 271; 23 L. J. Ex. 
194; 22 L. T. (0. s.) 289, 96 R. R. 837. 


A more erection of boundary pillars on the extreme 
edge of a disputed area is not an act of physical 
possession 5. 719, col. 2.] 

Ram Bhandhu v. Kusu Bhattu, 
explained. 

The rightful owner sued a trespasser for possession 
of a tract of land, which lay on a river-side, was 
exposed to the risk of temporary flooding, was 
covered with jungle, and was unhealthy and 
malarious. It could only be utilized for the purpose 
of grazing animals or for collection of forest produce. 
It contained heights as well as hollows, and when 
rain fell it settled in the hollows. When the river 
rose high portions of the land remained under water. 
Daring the rainy season people abandoned it and 
it could not be utilized; but it was not established 
that the land had ever during the period of the 
trespasser's possession been actually submerged 
under water or was permitted to remain derelict. The 
-trespasser simply waited for the water to subside 
before he resumed his acts of ownership: 

Heid, that under the above circumstances the 
rightful owner could not be presumed to have been 
in constructive possession of the tract of land every 
rainy season when some portions of it were covered 
with water. [p. 724, col. 1.] 

. Secretary of State v. Krishnamoni Gupta, 29 C, 


5 C.L. R. 481, 


* 
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518; 29 T. A. 104; 6 O. W. N. 617; 4 Bom. L R. 537; § 
Sar. P. ©. T. 26); Brijraj Singh v. Ganga Bakhsh 
Singh, 28 Ind. Cas. 855; 18 O. O. 48; 2 0. L. J. 346; 
and Loknath v. Manorath Ram, 18 Ind. Cas, 612; 11 
A. L. J. 68, distinguished from, 

Where in a oase before a Court the presiding officer 
makes a local inspection and puts on the record some 
remarks about his observations, they cannot 
be considered as evidence in the case. [p. 725, col. 2.) 


Appeal from the decree of the Subordi- 
nate Judge, Tahsil Biswan, dated the 21st 
August 1913. 

Babu Sita Ram, for the Appellant. 

Mr. Mohammad Nusim, for the Respondent, 


JUDGMENT.—The facts of the suit 
against the decree in which the present 
appeal is preferred areas follows: — 

The river Kauriala forms the western 
boundary of the Bahraich District and 
separates that district frém the districts of 
Kheri, Sitapur and Bara Banki. At the 
junction of the Bahraich, Kheri and Sitapur 
districts at a place called Kataighat the 
river’s name is changed to that .of the 
Ghagra: it is generally known by the latter 
designation. Towards the north-west of the 
Bahraich District, as shown in the map of 
the Gazetteer, Volume 45 of the District 
Gazetteers of the United Provinces of Agra 
and Oadh published in 1903, will be found 
the village of Chahlua which lies in a bend 
of the Kauriale. East of Chablua lies the 
village of Barkharia and east of Barkharia 
is the village Sujaulii The Kauriala at 
this point takes a course from west to east 
and at Sujauli diverges due south. On the 
other side of the river in the Kheri District 
is the village known as Grant Gularia, 
which -is bonnded on the north by the river 
Kauriala. Ibis necessary to make it clear 
that there are three villages on the cther 
side of the river from Grant Gularia. Bar- 
kharia is not the only village on the other 
side. The river Kauriala like other rivers 
in this portion of Oudh scours its banks, 
and causes a loss by erosion, which 
sometimes isand sometimes ‘is not thrown 
up on the opposite side. It does not 
follow, because a village on one side 
of the river loses a quantity of land, 
that a village in the immediate vicinity will 
receive an accretion equivalent in extent to 
the amount eroded. What one village loseg 
by diluvion may be gained by another 
village lower down through alluvion, or that 
land may ke lost entirely under water, 
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There may ba an increase by alluvion feom 
soil brought from the upper reaches of the 
river inthe Bhabar and Tarai of the Nepal 
State. Thare may be lossea by diluvion 
which will never be found to have accreted 
by allavion anywhere within a discoverable 
distance. This is clear from pages dani 5 
of the Bahraich Gazatteer and can be traced 
from an eximination of the documentary 
evidence upon the record of this case. The 
river Kauriala is also liable to change its 
course. The result is, that considerable 
changes take place in the areas of the 
villages on both sides of the stream, these 
changes being caused sometimes by alluvial 
and diluvial action on the part of the river 
and sometimes by a change of the course. 
The river may in one year move from the 
old main channel toa new channel half a 
mile distant. Thus there cin be no assump- 
tion, when a change is made in the area of 
a village adjoining the river, that it has 
been caused either by alluvial and diluvial 
action, or by shifting of the main channel, 
or by both. In each case the reason for 
the change can only be discovered by a care- 
ful examination of the facts. 

Grant Galaria was conferred by the Lieute- 
nant-Governor of the North-Western Pro- 
vinces and Chief Commissioner of Ondh with 
effect from 24th December 1876 on Captain 
Andrew Hearsey. The grant wa3 contained 
in a sanad dated the 23th March 1879 
(Exhibit 2), Captain Andrew Hearsey 
died and was succeeded eventually by Lionel 
Hearsey, who is how represented by J. B. 
Hearsey, the plaintiff-appellant before the 
Court. 


Mr. Hearsey’s case,as set forth in the 
plaint, is that the Kauriala suddenly chang- 
ed its course in the years 1892 and 1894 
and took a broad sweep to the south, and 
that by so doing it left to the north some 
850 acres of land belonging to Grant Gularia. 


The plaintiff ‘thus avers that from 
the year 1892 onwards the Kauriala 
cut off 850 acres of land belonging to 


grant towards the north from 
remainder of the grant in the south. 
continues that, in spite of this severance, 
his predecessor-in-title retained possession 
over the tract in question. It is farther 
asserted that in 1905 an officer in the Gov- 
ernment Survey Department, by name 


the 
the 
He 
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Captain Coldstraam, demarcated a boundary 
north of the river as the boundary between 
Grant Gularia and Birkharia and that he 
indicated this boundary by placing pillars 
thereon and by digging a ditch, that in 
19u6 Mr. Lionel Hearsey applied to the 
Deputy Commissioner of Kheri to have the 
map of Grant Galaria corrected, bat that 
Mr. Fremantle, the Deputy Commissioner, 
refused tò take action. Ho farther averred 
that on 23rd March 1907 he himself as 
representative of Mr. Lionel Hearsey was 
opposed, while in possession of the tract in 
question, by the servants of the defendant 
who is the proprietor of Barkharia, that a 
serious riot took place, and ¢hat after this 
riot proceedings were taken in Bahraich 
under section 145 of the Code of Criminal 
Procedure, which terminated in an order by 
which not he bat the defendant was declared 
to bein possession of that tract. That order 
is dated the 3lst December 1907, It was 
passed by a Deputy Magistrate to whom the 
District Magistrate had transferred the pro- 
ceedings. In paragraph § of the plaint the 
tract in question is deseribed as a tract 
locally known by the name of Jhakua Gaurhi. 
The name has some importance, as will be 
shown later. The plaint concludes by asking 
for possession of the tract called Jhakua 
Gaurhi and for mesne profits. The suit 
was filed at the beginning of 191!. At 
that time Mr, Hearsey’s estate was under 
the management of the Court of Wards who 
filed the plaint on his behalf. 


The defendant replied that the whole of 
the tra-t of Jhakua Gaurhi was owned by 
him, Ib is not clear from his written state- 
ment whether he avers that only a portion 
of it had acereted to Barkharia by alluvion 
or that the whole had accreted to Barkharia 
in that manner. He suggests in paragraph 
16 of his written reply, that at least a 
portion had so acereted. His case was that 
in any circamstances the dhardhura custom 
prevailed in Barkharia and Grant Gularia, 
that according to that custom the midstream 
of the main channel marks the boundary, 
and that thus heis entitled to any land 
lying north of the river. He also set up 
possession, but he further contested the 
plaintiffs suit on the point that the plaintiff 
was saing for possession of immoveable 
property which on his own showing had 
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formerly been in the possession of his pre- 
decessor-in-title and from whieh his pre- 
decessor-in-title had been dispossessed. The 
defendant set up that the plaintiff had not 
been in possession within a period of twelve 
years from the date of the institution of 
the suit, and he pleaded that the suit of the 
plaintiff was, therefore, time-barred under 
the provisions of Article 142, Schedule I, 
Act IX of 1908. 

The case was filed in the Court of the 
Subordinate dJucge of Kheri. It took a 
considerable time to decide and daring 
` the course of proceedings the presiding 
officer changed three times. The hearing 
of the suit commenced before Mr. A. G. 
Shirreff, I. ©. S. It continued before Mr. 
G. ©. Badhwar, I. O. S., and was concluded 
by Mr. Ram Prasad who decided it on 
2lst August 1913. A large Lumber of 
issues were framed. Only two issues were 
decided. The first issue decided runs, 
“Whether the river Kauriala suddenly 
changed its course in the years 1892 and 
1894 towards the south, and whether the 
land referred to in paragraph 4 of the plaint 
was cut off, as alleged by the plaintif?” 
The learned Subordinate Judge decided 
that the land in suit was cut of by the 
sudden action of the river between 1892 
and 1897. The second issue decided runs, 
“Whether the plaintiff was the owner of 
the land so cut off and whether the 
plaintiff continued to be in possession of 
this land after the change in the course 
of the river?” This issue was found 
against the plaintiff. The learned Sub- 
ordinate Judge apparently meant that the 
plaintiff had title to the land so cut off 
at the time that it was cut off but that 
he had failed to prove possession within 
twelve years preceding the date of the 
suit. He dismissed the suit without decid- 
ing the remaining issues. The present 
appeal was preferred. The appeal was 
filed by the Court of Wards on behalf of 
Mr. J. B. Hearsey. Since the institution 
of tho appeal the Court of Wards las 
relingnished charge of the estate. Mr. 
Hearsey is now the appellant on his own 
behalf. = 

It bas been noted above that the land 
in dispute is known locally as Jhakua 
Gaurhi, The word “gaurhi” has been 
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interpreted to ts by the learned Counsel 
for the appellant as meaning an enclosure 
used for the tethering of cattle, It is 
said to have the following local meaning 
in the prt of Oudh in which the land 
iu suit is situated. In the north-western 
portion of the Bahraich district and the 
adjoining part of Kheri there is little 
cultivation and much tamarisk jungle and 
grazing ground. Certain graziers (Ahirs 
or others) take over tracts of such grazing 
ground and construct thereon enclosures 
which are fenced by thorn hedges or 
palisades. Sach enclosures are called 
gaurhis, Large numbers of cattle are brought 
to the grazing grounds during the day- 
time. They graze over the tracts outside 
the gaurht and at night are driven within 
the enclosure to protect them from attacks 
of wild animals and to prevent straying. 
In the morning they are driven out again 
to the grazing grounds. It appears to be 
a practice for certain individuals to 
construst these gaurhis at their own expense, 
taking permission from the proprietor of 
the ‘village. The man who has made the 
gaurht then takes in other people's cattle 
and charges fees for grazing them. ‘The 
word “Jhakua” is the name of a sub- 
caste of Ahirsand “Jhakua Gaurhi” would 
mean the gaurht founded by the Jhakua, 
Many other gaurhkis are referred to by 
the witnesses as being in the neighbourhood. 
We find by examining the record at 
random a Tiloki Gaurhi—apparently a 
gaurhit founded by a certain Tilok (page 
151 of the printed record) and a more 
careful search will discover tho names of 
others. 

There is on the record the translation 
of an application made to the Deputy 
Commissioner of Kheri filed by Mr. Licnel 
Hearsey in the Bahraich Court in connec- 


tion with the section 145 proceedings 
{(Exhitis A 34). This application was 
filed on 17th June 1907. Here Mr. 


Alearsey refers to the land in question as 
Jhakua Gaurhi, 


The first point for determination in this 
appeal is whether the learned Sabordinate 
Judge rightly dismissed the suit as time- 
barred. According to the plaintiff's aver- 
ments in paragraph + of the plaint, 350 
acres of Grant Gularia were cut off by a 


718 ; 
HEARSEY V. KARAM SINGH. 


change in the river channel in 1892 and 
in 1894, and another 500 acres were cut 
off by a further change in the channel. 
Thus according to his own showing his 
predecessor-in-title was separated from the 
whole of the area in dispute known as 
Jhakua Gaurhi at the latest in 1894, 
He has alleged that in spite of the fact 
that the main stream ran between Jhakua 
Gaurhi and the remainder of Grant 
Galaria, his predecessor-in-title nevertheless 
retained possession continuously from 1894 
till the 8lst December 1907. The learned 
Subordinate Judge has found on the facts 
that this statement is without foundation. 
His grounds for this decision are as 
follows:— 


Reference has already been made to a 
serious riot which took place in 1907 on 
the disputed land between the present 
plaintiff and his servants on the one side 
and the servants of the defendant on the 
other side. In that case certain of the 
servants of the defendant were prosecuted 
in the Criminal Courts of the Bahraich 
district. The present plaintiff gave evidence 
in that case and copies of his deposi- 
tions before the District Magistrate who 
committed the case for trial, and before 
the Sessions Judge who tried the case, 
are on the record. They are filed as 
Exhibits A 80, A Sl, and A 79. Before 
the Sessions Judge (Exhibit A 79) the 
present plaintiff deposed, “I have been 
managing my father’s grant in Galaria 
from 1905 to the present time....... In 
1905 we” got possession of some land 
which had been demarcated by Captain 
Coldstream. This is a piece of land north 
of the Kauriala Nadi and is the scene 
- of the riot. I gave out contract for 
hides, grass, bazar, fishing in respect of 
this piece of land” (page 125 of the 
printed record). Later on he stated, “The 
Jand in question had by the action of 
the river gone ont of our possession...... - 

After Captain Coldstream had 
demarcated we took possession of the land. 
We paid the whole or part of the cost 


vanes | 


of the, pillars. They were put up by 
Government” (page 129 of the printed 
record). He further stated (page 133), 


“There was a little cultivation at Jhakua 
Gaurhi in the area in dispute. After 
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taking possession I collected rent for it. 
The rest is jhau and grass. I was not 
in possession till 1905.” In Exhibit 


81 he stated, “I have been managing the 
Gularia grant since 1898.” Mr. Hearsey 
was called as a witness in the present 
case and was examined as P, W., No, 23. He 
commenced by stating that he had been 
managing Grant Gularia from 1905 to 
1907, that he collected grazing dues, and 
gave the contract for grass and hides. In 
his examination-in-chief which consisted 
only of a few lines, he made no statement 
suggesting that his predecessor in-title had 
been in possession between 1894 and 1905, 
but when he was cross-examined on the 
averment in the plaint to the effect that 
possession had never been lost between 
1894 and 1905 and when his attention 
was drawn to his statement in the Sessions 
Court, he stated that if he had said in 
the Sessions Court that the land had gone 


out of his father’s possession what. he 
stated must have been correct. But he 
added, “The land had not gone out of 


our possession so far as I know.” In the 
face of Mr. Hearsey’s statement in the 
Sessions Court the insertion of the aver- 
ment in the fourth paragraph of the plaint, 
Bat the possession of Mr. MHearsey all 
along continued over the land thus cut 
off”, appears extraordinary. It is even 
more extraordinary that the learned Counsel 
for the appellant has before us refused to. 
give up the point that his client was in 
physical possession between 1894 and 1905. 
He refers us to the evidence of certain 
cultivators, herdsmen, and others who have 
been produced to depose that the Hearsey 
family as a matter of fact were in 
possession during that period. The learned 
Subordinate Judge has disbelieved the 
evidence ‘of these witnesses and rightly 
disbelieved it. It is perfectly clear that the 
Hearsey family on the plaintiff’s own showing 
had no sort of physical possession from 1894 
till 1905. 


It remains to be seen whether they had 
any physical possession afterwards. 

The learned Counsel for the appellant 
has based his case . to prove possession 
between 1894 and 1905 on three sets of 
circumstanse3. He urges in the first place 
that the placing of boundary pillars by 
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Captain Coldstream on the north of the 
disputed laud is a physical act of ownership. 
He argues in the second place that the 
evidence that Mr. Hearsey ccllected grazing 
dues, dues for the rights of fishing and 
for the collection of tamarisk which the 
learned Subordinate Judge disbelieved, 
ought to have been believed. He argues 
in the third place that the evidence in 
connection with the riot shows that Mr. 
Hearsey was in possession at the time that 
the riot took place. 

We take up these three points separately. 


It is first to be noted that there is very little 
evidence beyond the evidence of Mr. Hearsey 
that any boundary pillars were ever placed on 
the disputed land by Captain Coldstream. 
Captain Coldstream was not called as a wit- 
ness. It is not proved that at the time that 
the suit was instituted in 1911 Captain 
Coldstream was not available as a witness 
and it is difficult to understand why the 
Court of Wards, who were conducting the 
appellant’s case, should have failed to call 
this important witness if they intended 
to rely on the incident of the boundary 
pillars. This much may be said that the 
Commissioner’s report shows that there are 
boundary pillars on the north of the dis- 
puted, land, andthat reference is made to 
these boundary pillars as having been 
erected under Captain Coldstream’s orders 
in the proceedings of Mr. Fremantle (Ex- 
hibits A 31 and A 32). Mr. Fremantle, -it 
isto be noted, observesin those proceedings 
that if Captain Coldstream laid down such 
a boundary he did so without any author- 
ity from any one. The evidence upon the 
point is, however, far from clear and’ is in 
the main confined to the statement of the 
plaintiff himself, It is not plain in what 
capacity Captain Coldstream who, we under- 
stand, is an officer employed in the Govern- 
ment Trigonometrical Survey, came to these 
parts, and why he was deputed to make 
a survey in the neighbourhood. It is 
perfectly clear that if Captain Coldstream 
erected these pillars on his own initiative 
and not as an agent or on behalf of the 
plaintiff’s predecessor-in-title, and if he 
acted as a Government official either with 
or without authority, and not on behalf 
of the Hearsey family, the laying down 
of this boundary cannot be considered as 
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an act asserting the ownership of Mr. Lionel 
Hearsey. But, even if it be held that 
Captain Coldstream laid down this boundary 
as Mr. Hearsey’s agent, can it be said that 
the erection of pillars on the extreme 
edge of a disputed area isan act of physical 
ownership P The learned Counsel for the 
appellant has referred us to a decision of the 
Caleutta High Court of 1878 in Ram Bhandhu 
v. Kusu Bhattu (1). At page 483, Garth, 
O. J., observes: “As long as reliable evi- 
dence of acts of ownershipis forthcoming, 
there is no difference between the proof 
of possession in the case of jungle or 
uncultivated lands and that in the case 
of cultivated lands, and such proof is 
oftentimes forthcoming, as in the cutting 
down of trees, or grazing of cattle, or 
putting up boundary marks,...and the like.” 
The statement therein contained is unassail- 
able asastatement of law. But it does not 
cover the point, The putting up of boundary 
marks may be a very effective assertion 
of title, In the case of staking out a 
claim it would bea most effective asser- ` 
tion, but in a case such as this it does not 
indicate physical possession. At the highest 
the plaintiff's father went: to a disputed 
tract and laid boundary marks outside it 
on its extreme edge. If such an act con- 
veyed possession, it would be the simplest 
thing for a person asserting title to any 
tract of country, however enormous, to obtain 
the valuable factum of possession by indicat- 
ing a line around the circumference, and 


the act in question palpably does not 
constitute an act of physical possession. 
We now come to the next point. The 


assertion of the plaintiff is that he enjoyed 
the profits of Jhakua Gaurhi between 1905 
and 1907 by collecting grazing dues, giv- 
ing contracts for grass and hides as he 
stated in the present snit, and, as he stated 
before the Sessions Judge in Ex- 
hibit A 79, by collecting also bazar dues 
and farming and fishing rights. Various 
witnesses were called to support the collec- 
tion of grazing dues and other dues. The 
evidence of these witnesses bas been dis- 
cussed in detail by the learned Subordinate 
Judge. He found their evidence unworthy 
of belief. We have been taken through 


(1) 50, L. R. 481, 
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_the whole of the evidence produced by the 
plaintiff on this point. We agree with the 
learned Subordinate Judge that the evidence 
is unworthy ‘of belief The doenmentary 
evidence, such as it is, does not convince 
uve that, the plaintiff or his predecessor-in- 
title ever collected anything in the village 
or exercised any act of physical ownership 
between the years 1905 and | 907. 


The last point is with reference to the° 


riot, and here the statement of the plaintiff 
himself made in the Sessions Court makes 
the point clear. It provides an additional 
reason for finding that the plaintiff never 
cbtained possession over this disputed tract 
atany time, After Mr. Fremantle had refus- 
ed to make a boundary in accordance with 
the line alleged to have been drawn by 
Captain Coldstream, and after Mr. Saunders 
the Commissioner had upheld Mr. Fremantile’s 
order (Exhibit A 33), we find that a 
contract was given by the Hearsey family 
to a certain Mardan Singh of Sujauli to 
fish in a spill-channel of the Kauriala within 
the area in dispute. We find that the 
Hearsey family had failed to obtain posses- 
sion over the disputed area ard that the 
exercise of fishing rights by Mardan Singh 
was intended to supply the necessary in- 
gredient of possession which was wanting. 
Mr. Hearsey’s deposition before the Ses- 
sions Judge indicates clearly to us that 
Mardan Singh had not been permitted by 
the other side to fish in this water at all, 
In Exhibit A 79 at page 126 of tho 
printed record we find Mr, Hearsey stating 
in ope place that Mardan Singh’s men 
had caught one fish and in other place 
that they had been unable to getinto the 
water as it was too cold, and from this 
statement we find that althongh Mardan 
Singh attempted to fish in this water, his 
. attempt to fish was repelled by a resistance 
which resulted inthe death of one man and 
brought his assailants within the reach of 
the criminal law. Thus we find that he 
did not fish in the channel and that the 
attempt to take possession was frustrated. 
We have not before us the judgment of 
the Criminal Court that decided the case; 
it cannot be. inferred that the Criminal 
Court decided that the defendant’s servants 
were not in possession of the disputed area. 
Whatever the Criminal Court may have 


decided upon the subject it will be open 
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to us to decide the point anew. But there 
is nothing to show thatthe Criminal Court 
ever decided the point. Ib is obvious that 
even if the defendant’s servants had been 
exercising the right of private defence of 
property, they could have been criminally 
convicted for having exceeded that right 
by having caused the. death ofa manon 
the opposite side. We thus find that no 
physical acts of ownership were ever exer-. 
cised by the plaintiff or his predecessor- 
in-title from the year 1894 up till the 
3lst December 1907, when he was found 
not to be in possession. It is admitted that 
no physical acts of ownership have been 
exercised between the 3lst December 1907 
and the date of the bringing of the suit. 

The learned Counsel for the appellant has, 
however, urged that his client was in con- 
structive possession of the land in dispute. 
His argument is that his client having 
proved his title and it being established on 
the evidence on the record that the land 
in dispute was covered with water al 
certain intervals, a presumption’ of con- 
structive possession arises in his favour. 
He urges that, as soon as the water 
covered any portion of the disputed area, 
the title of his client revived. We must 
first arrive at some conclusions before we 
discuss this proposition. The title of the 
plaintiff to the disputed area has not, in 
our opinion, been established and could 
not be established until the remaining 
issues are decided, which the learned Sub- 
ordinate Judge did not consider it necessary 
to decide, Thus if we found that owing 
to the nature of the land in dispute’ such 
a presumption as that set up would arise, 


we should further have to consider the 
question of the appellant’s title. But as 
wa find that the nature of the land in 


dispute would in no circumstances cause 
such a presumption to arise we can proceed 
to determine thé point. The evidence on 
the record shows that this land is exposed 
to the risk of temporary flooding. Itshows 
this characteristic with all other lands any- 
where in the world, possibly with the excep- 
tion of precipitous hill-sides. Even pre- 
cipitous hill-sides can be covered temporarily ` 
by sheets of water. This land is covered 
with. jungle, is‘ unhealthy and malarious. 
It contains heights, it contains hollows, 
and when rain falls it settles in. the hollows. 
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When the river is high portions of the soil 
must be under water. But, while ib is estab- 
lished that during the rainy season people 
abandon Jhakua Gaurhi, it is not estab- 
lished that the land is ever permitted to 
remain derelict or that during the period 
in suit it has ever been submerged under 
water, 

The law on the subject of revival of 
the title of the true owner in derelict 
land will be found first in a decision of 
their Lordships of the Privy Council in 
an appeal from the Supreme Court of New 
South Wales— Trustees, Executors and 
Agency Company, Limited v. Short, gener- 
ally known as Trustees § Agency Com- 
pany v. Short (2). In that case the holder 
of a good title was ousted from possession 
by a trespasser. Before that trespasser's 
title had ripened by prescription: into an 
effective title he abandoned the land which 
became derelict and was in no person's 
physical possession. 


The Court of New South Wales held 
that, once the Statute of Limitation began 
fo run against the true owner it continu- 
ed to run urtil he regained physical posses- 
sion. Their Lordships of the Privy Council 
considered this a wrong exposition of the 
law on the subject and laid down that 
no presumption of ownership can bə made 
for the benefit of a holder of an imperfect 
title, Thus a trespasser whose title has 
not become perfected by adverse possession 
cannot tack on to his period of possession 
the period during which the land has re- 
mained derelict. A presumption of owner- 
ship would exist in favour of the holder 
of a perfact title during the period that 
` tbe land remained derelict. The distinction 
arises in cases in which no act of effestive 
ownership ‘is exercised or can be exercised 
over the land. In such a case if the last 
holder had obtained a perfect title a pre- 
sumption of ownership is made in his 
favour, but if the last holder has only an 
imperfect title no presumption of ownership 
is made in his favour, and a subsequent 
trespasser cannot tack the period’ daring 
which a prior trespasser was holding under 
a different trespass on tothe period of his 
subsequent trespass as against the holder 

(2) (1888) 18 A. C. 793: AS L. J. P. 0.4, 59 L.T. 
677; 37 W. R. 483; 58 J. P. 132, 
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of the good title. This is all that their 
Lordships laid down in that decision. The 
most important portions are the passages at 
pages 798 and 799 commencing— They are 
of opinion that if a person enters upon the 
land of another and holds possession for a 
time, and then, without having acquired title 
under the Statute, abandons possession, the 
rightful owner, on the abandonment, is in 
the same position in all respects as he was 
before tbe intrusion took place. There is 
no one against whom he can bring an 
action. He cannot make an entry upon 
himself. There is no positive enactment, 
nor is there any principle of law, which 
requires him to do any act, to issue any 
notice, or to perform any ceremony in order 
to rebabilitate himself. No new departure 
is necessary. The possession of the intruder, 
ineffectual for the purpose of transferring 
title, ceases upon its abandonment to. be 
effectual for any purpose. It does not 
leave behind it any cloud on the title of 
the rightful owner, or any secrat process 
at work for the possible benefit in time 
to coma of some casual interloper or lucky 
vagrant,” and the reference to the decision of 
Parke, B., in the case of Smith v. Lloyd (3)— 
“We areclearly of opinion that that Statute 
applies not to cases of want of actual posses- 
sion by the plaintiff, but to cases where 
he has been out of and another in posses- 
sion for the prescribed time. There must 
be both absence of possession by the person 
who has the right, and actual possession 
by another, whether adverse or not, to be 
protected, to bring the case within the 
Statute.” 

The dostrine was carried farther in a 
decision of their Lordships of the Privy 
Council in an Indian casye—NSecretary of State 
for India v. Rrishnamoni Gupta (4). The 
facts of that case were as follows:—Thea 
Government had held a portion of certain 
land continuously for more than twelve years. 
The land was alluvial land which had for- 
merly been part of the plaintiffs’ permanently 
settled estate but subsequently in 1854 
after diluvion and reformation had been 


adjudged to be an accretion to Government 
(8) (1854) 9 W. H. & G. ( Ex.) 562; 156 E. R. 240; 2 
O. L. R. 1008; 2 W. R. 27!; 23 L. J. Ex. 104; 22 L. T. 
(0. 5.) 289; 96 R. R. 837. 
(4) 29 C. 518; 29 I. A. 104 60. W. N. 617; 4 Bom, 
L. R 537; 8 Sar. P. C. J. 269. 
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land. The plaintiffs had taken from the 
Government waras of such land and acere- 
.tions. The possession of the Government 
was held to be adverse to the plaintiffs 
during the period. . They were, as zjaradars, 
estopped from denying the landlord’s title, 
as the Government held this portion of the 
land continuously for more than twelve 
years, the plaintiffs’ suit was held barred 
by limitation. But with regard to the re- 
maining portion of the land the Govern- 
ment were held to have no title. This 
portion of the judgment shculd be given 
in their Lordships’ own language — pages 
534 and 535. 


“As regards the northern portion of the 
disputed lands, other considerations apply. 
The Government have never had actual 
possession of the land through their dara- 
dars for a continuous period of twelve years, 
because the lands became submerged prior 
to the year 1869, and remained so (it is 
found by the High Court) until within 
ten years of the commencement of the suit. 
But it is urged on behalf of the Govern- 
ment that, having been in possession through 
their tenants when the Janda became sub- 
merged, their possession must be deemed 
to have continued in law while the lands 
were under water and to have revived on 
their being re-formed, and reliance is placed 
on a case of Kally Ohurn Sahoo v, Secretary of 
State (5) decided by the High Court in 1881. 

. For the purpose of trying the question whe- 
ther limitation applies, the Government must 
be regarded as a trespasser and dispossessor 
of the rightful owners, and in the opinion 
of their Lordships it would be contrary 
both to principle and authority to imply 
such constructive possession in favour of a 
wrong doer, so as to enable him to obtain 
thereby a title by limitation. In order to 
sustain a claim to land by limitation under 
the Indian Act, there must in their opinion 
be actual possession of a person claiming 
as ‘of right by himself or by persons de- 
riving title from him. The possession of 
the Government was in fact determined by 
the submergence of the land which then 
bécame derelict, and so long as it remain- 
ed in that state, no title could be acquired 


(6) 6C. 725; 8 ©. L. R. 90; 4 Shome L. R. 95; 3 Ind, 
Dec. (N. 8.) 470. 
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against the true owner. Sir R. Garth, 
however, seems to have thought that in 
such a case the possession of the trespasser 
would continue, until the true owner re- 
sumed possession. 

“Their Lordships cannot agree in this 
view. On the contrary, they think that 
on the dispossession of the Government by 


“the vis majur of the floods, the construc- 
` tive possession of the land was (if 


any- 
where) in the true owners. In the case 
of Trustees, Wgecutors, and Agency Com- 
pany, Limited v. Short (2), it was laid 
down by this Board. that ‘if a person 
enters upon the land of another and 
holds possession for a time, and then with- 
out having acquired:a title under the Statute 
abandons possession, the rightful owner on 
the abandonment is in the same position 
in all respects as he was before the in- 
trusion took place.’ And -the opinion of 
Parke, B, is there quoted that there must 
be both absence of possession by the person 
who has the right and actual possession by 
another to bring the case within the Statute. 

Their Lordships think that for this 
purpose dispossession by vís major has the 
same effect as voluntary abandonment, and 
they are of opinion that the case of Kally 
Ohurn Sahoo v. Secretary of State (5) 
was wrongly decided and ought to be over- 
ruled.” 


- The suit bad been instituted in 1894, 
Thus it will be seen tbat the lands became 
submerged prior to the year 1869 and re- 
mained submerged until 1884, that is to 
say, the lands remained submerged for fifteen 
years. 

The point came before the Judicial 
Commissioner in a case tried by him 
singly—Brijraj Singh v. Ganga Bakhsh Singh 
(6). The facts in that case were as 
follows:—Certain persons had title to some 
tank land. This land was in ordinary 
circumstances submerged. It emerged from 
time to time during thirty years and during 
that period was cultivated by trespassers. 
Here the land was usually under water 
completely submerged, and derelict. It 
emerged from the water on rare occasions. 
Mr. Lindsay decided that so long as the 
land was under water the title was with 


(6) 28 Ind Cas. 855; 18 O. C. 43; 2 O. L, J. 346, - 
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the rightful owners. At page 47* he says: 

It is an axiom of the law relating to 
possession that where possession in fact is 
undetermined, possession in law follows the 
right to possess: in other words possession 
follows title. Applying this principle to 
the case before us it follows that while 
the land in suit was under water posses- 
sion in law was with the plaintiffs whose 
title or right to possess is acknowledged, 
And if it is shown, as I think it has 
been, that the land was under water 
during twelve years before suit the pre- 
sumption as to possession must be in favour 
of the plaintiffs. It was for the defendants to 
rebut that presumption and in my opinion 
they failed to do so. It was not sufficient for 
them to show that on isolated occasions when 
the land emerged they successfully asserted 
their physical possession, Being trespassers 
their possession would be recognised only for 
so long as they could successfully assert it. 
It cannot be presumed in their favonr that 
their possession continued after submergence. 
No presumption of possession can be raised 
in favour of a trespasser. So once ‘their 
actual possession ceased by reason of the 
lands going under water possession in law 
must have necessarily reverted to the right- 
ful owner—that is the person who has the 
right to possess. I cannot agree with the 
learned Judge in holding that possession in 
Jaw can remain in abeyance in a case of this 
nature. If possession is not with the tres- 
passer it must be with the person who 
has the right to possess. The learned Judge 
remarks in the latter portion of his judg- 
ment that the real trnth appears to be that 
the land was notin the actual possession 
of either party during these intervals, 
meaning I take it the intervals of submer- 
geuce, That no doubt is true, but possession, 
that is, possession in law must during those 
periods be presumed to have been with the 
plaintiffs.” 

It is to be observed that in that case 
and in the case in Secretary of State 
v. Krishnumone Gupta (4), the land was 
derelict. It was absolutely abandoned for 
long periods and during those periuds no 
one attempted to wait for its re-appearance 
and utilize it as scon as the water had 
subsided. Before the principle laid down 
“*Page of 18 O. G.—Ed, i i 





INDIAN OASES, 


723 


by tbeir Lordsbips of the Privy Couneil 
in Secretary of State v. Krishnamoni 
Gupta (4', and followed by Mr. Lindsay 
in Briraj Singh v. Ganga Bakhsh 
Singh (6), can be applied it is necessary 
to establish that the land bas be- 
come absolutely derelict, abandoned, and 
incapable of use. To us it would appear 
that such a principle cannot be applied in 
a case like the present in which there has 
been no actual submersion in the proper 
sense of the term and no abandonment, and 
in which ithas only been the ease that the 
land has been flooded in parts by temporary 
floods which interfered for short periods with 
the use to which it conld be put, As we 
have stated in more than one place the land 
in suit can only be utilized by the owner for 
the purpose of grazing animals, or for the 
collection of forest produce. It is clear that 
while the water was over the land it would 
be difficult to graze animals thereon or to 
collect jungle produce. The evidence goes 
to show that the Jand consists of heights 
and hollows, and although the hollows would 
be filled with water in the rainy 
season, and the low lying parts of 
the land would be liable to inundation by 
temporary floods, there is nothing to show 
that the land was ever abandoned or remain- 
ed derelict during the period that the defend- 
ant has been in occupation of the same, In 
the rainy season the use would have been 
interfered with not only by fhe fact that 
the water was on the land but by the 
prevalence of malarial fever, and it would 
appear that when the land was unsuitable 
for occupation or when malarial fever was 
prevalent the graziers and herdsmen and 
collectors of forest produce discontinued their 
avocations, which they commenced to follow as 
soon as the water had subsided. Exactly 
the same interference with avocations would 
occur in any land, agricultural or non- 
argicoltural, to a less or greater degree. 
Any heavy shower of rain will flood land 
to a certain extent and prevent its being 
utilized for some hours or for some days, 
But it would be impossible to our minds to 
lay down a doctrine that during such periods 
of temporary discontinuance the possession 
of the last owner ceases when he is simply 
waiting for the water to subside before he 
resumes his acts of ownership. 
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A different view to this was possibly 


taken in a single Judge case of the Allaha- 
bad Wigh Court. Loknath v. Manorath 
Ram (7). There, however, Tudball, J., 


found that the land was submerged every 
year during the rains. He considered that 
the decision in Secretary of State v. 
Krishnamont Gupta (4), laid down that 
during such submersion the title reverted 
to the trueowner. In the present case we 
consider that there was not actual submer- 
sion, but we are not disposed to consider 
submersion the necessary factor, The 1e- 
quisite factor to our minds is the factor of 
abandonment, and the question to be asked 
is did the land remain or did it not remain 
derelict? If it remained derelict the posses- 
sion during such period as found by their 
Lordships of the Privy Council undoubtedly 
is presumed to be with the true owner. 
But it is necessary to prove actual abandon- 
ment. It cannot possibly be said that the 
defendant in this case ever abandoned the 
land from the period that it passed into his 
possessicn, Thus we are unable to accept 
the view pressed upon us by the learned 
Counsel for the appellant that this cuit is 
within time because his client must ke 
presumed to have been in possession of the 
Jands in dispute every rainy season when 
some perticn of them was covered with 
water. It isalso to ke noted that their 
Lordships of the Privy Ccuncilin Seere- 
tary of State v. Krishnamont Gurta 
(4), were dealing with an asserted title by 
adverse possession. Here the case is differ- 
ent. ltis not fer the defendant to establish 
his title by adverse possession. It is for the 
plaintiff to establish possession within twelve 
years, For the above reasons we find that 
the suit is barred under the law of limitation. 
In view of our decision on the question of 
limitation it is not really necessary to decide 
the remaining points raised in the suit. 
The learned Counsel for the respondent has, 
however, preseed upon us certain arguments 
as his client is anxious to show that his 
position in the case is not of a wrong doer 
who is taking advantageof the omission of 
the rightful cwner to bring a suit within 
the period allowed by law but of a man 
with an konest title which he is rightly 


(7) 18 Ind. Cas GIP; 11 A. T. J. 08, 
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enforeing. The learned Subordinate Judge 
apparently found thatthe title was with 
the plaintiff. Wesay that he found this 
apparently as itis clear that he did not 
try out the question completely. His view 
would appear to be that the provisions of 
Bengal Regulation XI of 1825 had applica- 
tion, that the Jands had not been gained by 
gradual accession from the recess of a river 
but had been left on the defendant’s side of 
the main stream by a sudden change of the 
river-bed. Now itdoes not follow that the 
provisions of Regulation Al of 1825 would 
have any application. The defendant had 
asserted not only that thelands had been 
gained by gradual accession but also that 
the custom of dhardhura had application, that 
is to say that the mid channel of the deep 
stream wherever the deep stream might be, 
determined ownership in the village of 
Barkharia, and that even if the river had 
changed its course he was entitled to hold 
the land in suit as it wasen his side of 
the river. The learned Subordinate Judge 
did not decide whether the custom dhardhura 
had or had not application and thas his find- 
ing on the question of title is necessarily 
imperfect. But apart from that fact we 
consider that his finding that the river had 
cbanged its course suddenly is not a correct 
conclusion from the evidence on the record, 
The old Settlement maps of Barkharia and 
Grant Gularia ‘Exhibits Nos. 3 and 17) 
which were prepared in the Settlement of 1867 
prove clearly enough when compared with the 
Commissioner’s map (Exhibit 1) that the 
river ran in 1867 not where it runs now 
but to the north. It may be taken that the 
main stream of the river is now very much 
further ‘south than it was in 1837. But it 
does not follow from that fact that there 
has been a sudden change of the river-bed. 
The change may have been a gradual 
change. Land may have been silted up 
on the left bank towards the north gradual- 
ly year by year and theriver channel may 
have been forced in the same way gradually 
year by year towards the south. The river 
may have had at one period a very much 
wider ckannel and that channel may have 
become gradually narrowed by the acecu- 
mulation cf alluvial land towards the north, 
No inference can be drawn in favour ofa 
conclusion that land has kcen cut off from 
Grant Gularia aid thrown into Barkharia 


Vol, XXXVII] 
HEARSEY ¢, KARAM BINGH. 


from the facis that the area of the former 
has diminished and the area of the latter 
has increased during the past thirty years. 
It is true thatthey are on opposite sides 
of the river, but it doces not follow 
that land that was cnt off from Grant 
Gularia has been thrown up on the opposite 
bank. It may well have been washed fur- 
ther south. It may have gone to increase 
the area of village Snjauli or of other 
villages or if may have disappeared. 
Similarly accretions to Barkharia need 
not necessarily have come from the 
village on the opposite side. They may 
have been formed from land washed from 
the north, that is to say from Nepal. It 
is impossible to mako conjectures in a 
case of this kind. Clear proof is wanted, 
not. guess-work, and the reasons which 
inclined the learned Subordinate Judge to 
the view which he took are based on guess- 
work and not on proof, He did not believe 
the plaintiff's evidence but he was ready to 
find in the plaintiffs favour on certain 
infarences that he drew from entries in the 
revenue papers and from facts proved as 
to the growth of trees which do not, in our 
opinion, justify the conclusions that were 
based upon them. He attached great weight 
to the observations made by his two predeces- 
sors who had visited the spot. Now these 
observations, valaable as they may have 
been as directing the attention of the officers 
who made them towards the salient points 
of the case, are of little or no value to per- 
sons other than the observers. For example, 
we find that Mr. Badhwar noted (vide 
pages 216, 217 of the printed record) that 
there was a large shisham tree ona portion 
of the land in dispute. The defendant told 
him onthe spot that the tree had grown 
after the river had receded The tree in 
question was avery old tree. The plaintiff 
said that the tree stood there in 1e67. He 
also noted that certain other trees were 
standing and he considered that if the 
whole of the land was alluvial land there 
had not been time for the trees in question 
to grow. Then he says that the appearance 
of the land shows that itis flooded inthe 
rains but that it has not been cut away 
by the action of the river, and he points 
out that he saw two depressions one of 
which was said to be the bed of the river 
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in 1892 and the other the bed of the river 
in 1894. The learned Counsel for the 
appellant has laid great stress on the 
remarks of Mr. Badhwar. Now it is per- 
fectly clear that these remarks in themselves 
cannot be considered as evidense. We find 
for example with regard to the tree that 
Mr. Badhwar saw that that tree stood 
north of the northern boundary of the land 
claimed. The value of Mr. Badhwar’s 
observations as to flooding in the rains 
can certainly not be great as he made his 
inspection in the middle of the cold weather, 
and there is nothing to show that he had 
any expert knowledge which wonld enable 
him to decide from the appearance of the 
land whether it was flooded in the raina, 
or whether it was or was not land formed 
by the action of the river. His remarks 
as to the alleged old river-beds of course 
are not intended to show that he was able 
to locate the site of the old river bed. 
But in any circumstances remarks of this 
kind .can only be valuable if they are con- 
tained in sworn evidence which has been 
subjected to cross-examination. The main 
reason why the learned Subordinate Jadge 
found that there had been a sadden change 
in the river channel was because there were 
certain trees found on the land in dispute 
which certain forest officers deposed to ba 
of varying ages. The argument is this, 
If such old trees stood -on the land the 
land must have been unaffected by the 
river for many years. The trees could not 
have risen to that height if there had 
been a gradual ‘alluvial action. The lind 
on which those trees stand must have been 
in the same condition for twenty, thirty, 
or a largar number of years, and in those 
circumstances it must be held that there 
has been a sudden change in the riyar- 
channel. This argument dong not exhaust 
all the possibilities of the situation. 

From the evidence of Mr. Latifullah 
Khan, the Commissioner, who surveyed the 
area in question and prepared the map, 
Exhibit 1, and submitted the report, Exhibit 
X 3, it appears that the land is of varying 
heights. It is true that in his report he 
says: “There is no old and high land here. 
The entire land is new and low.” But in 
his deposition he refers to the traces of 
channels. He cays he found some three 
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large channels. He did not take any levels, 
but from his evidence it is alear that the 
levels vary. Now it is not uncommon to 
see ina river such as the Kaunriala sinall 
islands on which trees grow. 


Trees can, of course, also stand on the 
uplands. Now if there were uplands on 
which the trees were standing or if there 
were islands on which the trees were stand- 
Ing and alluvial land was formed on the 
north bank pushing the river-bed gradually 
further: and further down from the north 
towards the south, an observer would find 
trees of twenty, thirty and forty years’ 
growth standing amongst the new alluvial 
land although .there had been no sudden 
change in the course of the river channel. 
The fallacy in the argument of the learned 
Subordinate Judge appears to be this. He 
assumes that the existence of old trees is 
incompatible with conditions other thana 
sudden change in the course of the river- 
channel, Of course if there had been 
a sudden change in the course of the river- 
channel the land lying between the old 
channel and the new would remain un- 
affected and the old trees would stand as 
they had always been. But it does not 
necessarily follow that, because there are 
old trees standing on the land, there has 
been a sudden change in the course of the 
river-bed. The evidence of Mr. Latifullah 
Khan is clearly of value. He no doubt has 
drawn wrong conclusions and deductions in 
places, but his observations are nevertheless 
the most valuable observations of any person 
who has examined the land. He is a trained 
surveyor who had been surveying land for 
thirty-six years before he gave his evidence. 
He has frequently surveyed land subject to 
fluvial action. He states that the whole of 
the disputed land is land formed by gradual 
accretions, in other words that it is alluvial 
land, and that the soil is chiefly loam with 
a large admixture of sand. In places he 
finds stiff loam. Such places might well be 
islands or lands left amongst the new 
alluvial land. Nearer to the north bank 
of the present channel’ there is a larger 
admixture of sand. Now if there had been 
a sudden change in the bed of the river 
the land would not have possessed such a 
distinetly alluvial character, 

“The case for the appellant is that the 
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river was on the northern boundary of the 
disputed land in 1867, and that in 1892-1894 
it made a sudden change eutting off the 
whole of the disputed land from his village. 
lf such were the case, the disputed land 
would not be of a strongly marked alluvial 
description. It would ba towards the south 
of a slightly alluvial description and towards 
the north not of an alluvial description at 
all, and in the old bed of the river as it 
was in 1867 it would bear traces still of a 
recently abandoned river-channel. So far 
from this being the case the land is found 
to ba of the same quality—more alluvial 
towards the south, less alluvial towards the 
north, bat of a marked alluvial character . 
everywhere except in some places which 
would apparently be islands or uplands, 
We do not make these comments by way 
of a decision. We find it impossible to 
decide the point exactly owing to the 
absence of evidence. But it is to ba re- 
membered that the burden of proof was on 
the appellant, that it was for him to dis- 
charge this burden of proof, and that the 
evidence which he has given has not dis- 
charged it. We need not inthesecircumstances 
go into many of the other points or touch any 
of the other points in great detail. It 
is, however, remarkable that Barkharia has 
always been described as an alluvial mahal. 
We tind from Exhibit A9 that in 1893 the 
Deputy Commissioner of Bahraich ordered 
the Tahsildar of Nanpara to mike a ‘full 
inquiry as to the letting value of an area 
of 323 acres whith had been added to that 
village by alluvion, and in Exhibit Al0 it 
is ordered that as the assets are less than 
ten per cent. no action is required. On 28th 
February 1895 (Exhibit A12) a map, was 
prepared and the case was put up for. 
assessment of revenue. Exhibit A13 is the 
summary Settlement of Barkharia. We find 
the area is given as 822 acres which 
was assessed to Rs.. 40 land revenue and 
Rs. 8-15-10 cesses. Then we find Exhibit 
Al4the kishtwar khasra of the newly-thrown 
out mahalof Barkharia which was prepared 
on LOth September 1895. On 9th March 1895 
the Deputy Collector passed an order re- 
commending an assessment (Exhibit A 15). 
This was sanctioned by the Commissioner 
on 10th September 1895 (Exhibit A 16), a 
kabuliyat having been previously executed 
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(Exhibit A 17) by Rani Narain Devi 
talukdar of the village. There was another 
Summary Settlement on 2ith January 1899 
(Exhibit A 45) and a fresh kabuldyal was 
executed. _In all these proceedings the land 
was treated as alluvial land and not a word 
is said as to any sudden change in the course 
of the river, 


We have now to note the peculiarity with 
regard to the name. We find in the kisht- 
war khasra (Exhibit A14) Ne. 27 recorded 
as a gaurht constructed by Pragi Jhakua, 
that is to say the name Jhakua Ganrhi 
appears for the first time on the papers 
that have been produced before us in the 
proceedings that ended in 1895. So at 
sometime prior to 10th September 18935 
there was a gaurht constructed by a Jhakua 
on the land. This paper shows that the 
name of that Jhakua was Pragi. The defend- 
ant called a witness Mathura (D. W. No. 32) 
who deposed that he was a son ofthe Pragi 
Jbakua who had made the gaurhi and that 


Pragi had died about 1905. Pragi wasa 
Sujauli man. This witness’s evidence is 
corroborated by the evidence of other 


witnesses and the plaintiff's Counsel has 
practically admitted that the gaurhi in 
question was called after Pragi Jhakua and 
was fonnded by him. Thus we have it that 
the man who founded the gaurht was a man 
who lived on the Bahraish site of the river. 
How is this compatible with the plaintiff's 
case? If the land wera as he asserts his own 
land which had been cat away from him 
by an action of the river that took place 
according to his plaint between 1892 and 
1894, how is it that in proceedings terminat- 
ing in 1895 the land was already kaown as 
the gaurhi made by a man who did not live 
onthe Kheri side of the river? The only 
answer that can be given is that Pragi Jhakua 
pounced upon the land. the moment it had 
come to the Bahraich side. Bat this answer 
is nullified by some of the oral evidence. We 
have had to go through the oral evidence 
and on the whole itis the most unsatisfac- 
tory. The plaintifi’s witnesses are unsatisfac- 
tory. They have deposed to anything that 
will suit the plaintiff's case with regard to 
the question of possession. The defendant’s 
witnesses are in many instances as bad as 
the plaintiff’s but here and thereis a witness 
of the defendant whose evideace deserves to 
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be treated with consideration. We are unable 
to find that there are many witnesses called 
by the plaintiff whese evidence deserves 
consideration. Prag Dutt (D. W. No 15) isa 
retired Supervisor Kanungo. He appears to 
us to be a respectable and reliable witness. 
He was Supervisor Kanungo of Pargana 
Dharmapur from July 1587 to 1901. He has 
deposed that ever since he knew the land 
in suit it was in the possession of the defend- 
ant and that the land had gradually accreted. 
He prepared Exhibit Al3 in which Jhakua 
Gaurhi is shown and he has deposed that he 
knew Pragi Jhakua, that Jhakua Gaurhi 
existed two years before aud that by error it 
was not entered in the previous khasra 
kishtwar Exhibit A 7. Now if this witness 
is believed Pragi Jhakua had founded the 
gaurhi at a period prior to the period when 
the plaintiff asserts that the river changed 
its course. We can see no reason for 
disbelieving him. The learned Subordinate 


Judge apparently believed him, for ho 
remarks that the defendant’s evidence 
on tbe question of possession is far 


superior to the plaintiff’s evidence. If it is 
far superior to the plaintiff’s evidence ani 
reliable, as the learned Subordinate Judge 
appears to find, the evidence of Prag Dutt is 
reliable on the question of title also. 


For the above reasons we find that the appel- 
lant has failed to prove that the river changed 
its course suddenly and thus our decision on 
the question of title also is against him, We 
thus find that he failed upon every point 
and in the circumstances dismiss his appeal. 
The appellant will pay his own costs and 
those of the respondent. 


Appeal dismissed. 
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MADRAS .HIGH COURT, 
ORIGINAL SIDE APPEAL No. 14 or 1916, 
August 28, 1916, ; 

Present:—Mr, Abdur Rahim, Officiating Chief 

Justice, and Mr. Justice Seshagiri Aiyar. 

Hajee SIDDICK Hajee SUMAR SAIT axp 
ANOTHER— Derenvants Nos. 1 & 2—-APPELLANTS 

VETSUS 
MAHOMED HUSSAIN SAIT, MINOR, 
RY HIS NEXT FRIEND ZACCHARIA 
ISMAIL SAIT~—Ptatntirr— 
, . RESPONDENT. - 

Muhammadan Law—Hindu Law-- Kutchi Memons, 
law applicable to—Minor~Setilement by de facto 
guardian, talidity of—Partnership—Relationship beto 
ween heirs of deceased partner and surviving partners 
— Right of deceased’s heirs to claim m ofits - Setilement, 
if and when can be re-opened— Estoppel—Contract Act 
(IX of 1872), s. 241—Trusts Act (TI of 1882), s. 85, 
ill. (£), construction of. 


Kutchi Memons are governed by the Hindu Law in 
matters relating to succession and kindred questions 
and'by the Muhammadan Law in matters of guardian- 
ship. [p. 729, col. 2.] 


In cases of urgent and imperative necessity, or 
where a transaction from its nature must necessari- 
ly be beneficial to n» minor, a de facto guardian can 
alienate the property of the minor, whether moveable 
or immoveable. [p. 780, col. 1.] 


Mata Din v. Ahmad Ali, 13 Ind Cas. 976; 34 A. 213; 
16 0, W. N.'888 (P.C.); 11 M. L. T. 146; (1912) 
M. W. N. 188: 15 C. L. J. 270; 9 A. L. J. 215; 14 Bom. 
L. R. 192; 16 0. ©. 49; 28M. L. J. 6; 39 1. A, 49, 
explained. 


Hyderman Katti v. Syed Ali, 16 Ind. Cas. 76; 37 
fr. 614,23 M. L. J. 244, J2 M L. T. 147; (1912) M. 
W. N. 889; Abdul Hussain Rowthan v. Mahomad 
Ibrahim Rowthar, 35 Ind. Cas. 248; 3 L. W. 879; 19 
M. L. T. 846 and Abid Ali v. Imam Ali, 32 Ind. Cas. 
177; 88 A. 92; 14 A. L. J. 18, followed. 


A settlement of accounts arrived at by the de facto 
guardian of a Muhammadan minor, as representing 
ike amount due to him for his deceased father’s share 
ing partnership, is binding on the minor if ib is 
faixand is made “bana fide and in the best interests of 
the minor and as the result of independent advice. 
[p. 730, cols. 1.] 

The minor is only entitled to either the stipulated 
or a fair rate of interest on the amount found to be 
due to him at the settlement. [p. 731, col. 1.] 


A settlement once arrived at is final and in the 
absence of fraud or substantial errors the accounts 
cannot be re-opened or profits claimed on the ground 
that they were unduly large and the amount payable 
under the settlement or the interest thereon bore no 
propartion to 


was long acted upon. [p. 781, col: 1.] 


Plaintiff's father and the defendants, all belonging 
to the class of Kutchi Memon Muhammadans, were 
trading as partners till October 1907, when plaintiff's 
father died. In November, accounts were taken of 


the amount due to plaintiff, then aminor one year old, 
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and a settlement arrived at that Rs. 16,000 was due 
to him This amount was left in the hands of defend- 
ants who were to pay interest at 73 per cent. The 
mother and maternal grandfather of plamtiff and 
two other respectable gentlemen were parties to the 
settlement, which was registered, The interest 
amounting to Rs. 100 a month was regularly paid 
by defendants to the plaintiff’s maternal uncle, who 
now brought this snit as his next friend, for accounts. 
and for a share of profits, since plaintiff's father’s 
death. Mr. Justice Bakewell, on the Original Side, 
held that the settlement was void, asthe plaintiff was 
properly represented, his mother not being his legal 
guardian, and decreed the suit, without oven giving 
credit to sums regularly paid after the death of 
plaintiff's father In appeal: 

Held, reversing the decree of Mr. Justice Bakewell, 
that plaintiff was not entitled to maintain this suit 
and ask for an account. |p. 731, col. 2.] 

Per Seshagiri Aiyar, J—A minor who is entitled to 
claim the assets of his deceased father in a partner. 
ship is not entitled to claim as of right a share in 
tho profits of the concern. There is nothing in the 
Indian Contract Act to that effect. There is no 
fiduciary relation between the surviving partners 
and the legal representatives of the deceased partner, 
The amount due to the deceased is a loan and nothing 
more. [p. 732, col. 1.] 

It is always a very difficult process to find out 
to what exactly the profits earned in the trade are 
due, whether to the capital left by the deceased, 
orto the capital brought in by the other partners or to 
other things. Therefere, .thore are innumerable 
difficulties in the way of an account being taken. 
Discretion must bo left in the Court in such matters 
to act on behalf of the minor. [p. 782, col. 2.] 

Abid Ali v, Imam Ali, 82 Ind. Cas. 177; 88 A. 92; 14 
A. L. J. 18, referred to. 


Dlustration (f) to section 88 of the Indian Trasts 
Act goes further than the operative portion of the 
section itself, and, if itis to be regarded as laying 
down that in every case where after the death of a 
partner the money is left outstanding in that partner- 
ship the legal representative of the deceased partner 
is entitledto ashire of the pro‘its, itis not sound 
Jaw. [p. 738, col. 1.] 


Appeal from the judgment of Mr. Justice 
Bakewell, dated the 5th January 1916, 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court, in 
Civil Suit No, 247 of 1915. 


Messrs. T., Narasimha <Atyangar and T. 
Arumainatham Pillai, for'the Defendant No, 
l Appellant. ° ‘ 


Mr. M. K, Ramaswami Aiyar, for the De- 
fendant No. 2 Appellant. 


‘Messrs. Short Bewes & Oo., for the 


Respondent. 
JUDGMENT. 


Aspur Raum, Orre, O. J.—The suit in 
which this appeal has arisen, was instituted 
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by the plaintiff through his next friend, 
his maternal uncle, Zaccharia Ismail Sait. 


_ The facts of tha case are, the plaintiff’s 
father and the defendants in the suit, were 
partners carrying on business in piece goods. 
The partnership commenced on 16th June 
190], and it appears that the accounts 
used to be settled from time to time. 
The last settlement of accounts in the 
lifetime of the plaintiff's father was in 
February 1907. The plaintiff’s father died 
on th October 1907. The suit is now 
brought for an account to be taken of the 
_ share of the plaintiff's father in the 
business and for recovery of what may 
be found due. The shares of the different 
partners were. fixed, the plaintiff’s father’s 
share being one-half of the profits. He 
contributed Rs. 7,500, to the capital; lst 
defendant contributed a similar amount, 
the 2nd defendant bringing in no capital. 
It also appears that in addition to the 
capital found by the plaintiffs father he 
also contributed his labour and skill to the 
business. The defence to the suit is that 
after the plaintiff’s father died on the 
13th November 1907 an account was taken 
of what was due to the representatives 
of the deceased on account of his share 
and two gentlemen of respectable {position 
belonging to the same community as the 


parties to the suit took accounts on behalf of . 


the plaintiff’s mother who was acting as his 
de facto guardian; and it was ascertained that 
a sumof Rs. 16,000, in round figures was due 
on the date of settlement. I might mention 
that the plaintiff atthe date of his father’s 
death was only one year old and he had no 
paternal relatives, so far as canbe gathered 
from the record, of a near degree. A formal 
deed of release was drawn up reciting that 
Rs. 16,C00 were due to the estate of the 
plaintiff’s father and, pending investment of 
the money in immoveable properties, it should 
remain in the business in the hands of the 
defendant and that the amount was to carry 
interest at the rate of 7$ per cent. The 
settlement was arrived at, not only with the 
help of two independent men of respectable 
position in the community but of the maternal 
grandfather of the plaintiff. Interest at 73 
per cent, amounted to Rs 1C0 a month and 
it isadmitted by Mr. Barton, the learned 
Copnsel for the respondent, that this amount 
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was regularly paid until about April 1918. 
The plaintiff is still under age and the suit, 
as I have stated, was instituted by a maternal 
uncle of his, who, according to the evidence 
of the plaintiff's mother herself, used to receive 
the interest payable on Rs. 16,000, every 
month and make over the amounts to the 
mother. It is stated by the mother in her 
evidence that she was receiving the interest 
on Rs. 16,000 and that it was utilized for her 
and the minor’s maintenance. The last time 
that payment was received according to the 
settlement was a few months before the insti- 
tution of the suit. The suit is instituted on 
the allegation that very large profits have 
been earned in the business carried on by 
the defendants since the plaintiff’s father’s 
death and, therefore, it is alleged that if an 
account be taken of the profits so earned and 
of what was attributable to the plaintiff's 
father’s share in the assets at the time of - his 
death, if will be found that a very large sum 
is payable to the plaintiff. The defendants 
paid the whole of Rs. 16,000 into Court, while 
the appeal was pending and they claim that 
all that the plaintiff is entitled to is interest 
at 74 per cent. on this amount as arranged 
under the settlement 

Mr. Justice Bakewell who tried thesuits has 
held that under the Mahammadan Law which 
governs the question, as to who is the legal 
guardian of the minor in this suit, the mother 
is not such guardian, therefore, the so called 
settlement is of no effect in law, and is not 
binding upon the minor. He, therefore, held 
thatanaccount must betaken from the date of 
the last settlement during the lifetime of the 


: plaintiff's father of the profits earned in the 


business and that the defendants are liable to 
pay what has been earned by the user of the 
amount due on account of the share of the 
plaintiff's father. As regards the Rs. 100, 
which the plaintiff’s mother has heen receiv- 
ing from month to month he refused even to 
give credit for them because the maternal unele 
or the maternal grandfather had no power in ` 
law to grant receipts, that is to say, they did 
not properly represent the minor. 

‘Lhe parties are Kutcht Memons and so far 
as succession and kindred questions are 
concerned they are governed by the Hindu 
Law. Bot with reference to guardianship it 
ia the Muhammadan Law that applies to 
them, No doubt ander that law the mother 
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of an infant is not the legal guardian. The 
Jearned Judge held on the authority of 
Mata Diny Ahmad Ali (1) that a mother 
is nota legal guardian and, therefore, any 
act which she purports to do on behalf of 
the minor is of no legal effect although such 
act might be purely for the benefit of such 
minor and necessary in his interests. I 
do not think, however, that the raling of 
the Judicial Committee goes so far as 
that. The whole question was fully con- 
sidered by Mr. Justice Ayling and myself 
in a case reported in, Hyderman Ku'ti v. 


Syed Ali (2) in which all the rulings 
on the subject including Mata Din 
v. Ahmad Ali (1) and also the 


original authorities of Muhammadan Law 
have been discussed. Nothing has been 
urged to-day which would make me doubt 
the correctness of the proposition of law 
laid down there. Whatis laid down is:— 
“Tr. cases of urgent and imperative neces- 


sity, or where the transaction from 
its nature must necessarily be beneficial 
to the minor, a de facto guardian can 


alienate the property of the minor whether 
moveable or immoveable,” And it was 
also held that other acts of a de facto 
guardian, if of a similar nature, are 
binding. This case has been followed in 
this Court in Abdul Hussain Rowthan v. 
Mahomad Ibrahim Rowthar (3). The rule of 


law as enunciated above was also recognised : 


by the Allahabad High Court in Abid Ali 
vy. Imam Ali (4). 


Now the position of affairs on the plaint- 
iff's father’s death was this. The plaintiff 
who was only one year old, had no paternal 
relatives of any near degree. He had no 
other property and, so far as it appears, his 
mother also had no means of subsistence. 
All the property which the minor inherited 
from his fatber was hig share of the 
assets of this business. Therefore it was 

absolutely necessary that whatever was 


(1) 18 Ind. Cas. 976; 34 A. 213; 16 0. W. N. 328 
(P.O. 11 M. L. T.145; (1912) M. W.N. 183; 15 
C. L: J. 270; 9 A. L. J. 215; 14 Bom, L. R. 192; 15 
0. ©. 49; 23 M. L. J. 6; 39 I. A. 49, 

(2) 15 Ind. Cas. 576; 37 M. 514; 23 M. L. J. 244; 12 
M. 1. T. 147: (1912) M. W. N 899. 

(3) 35 Ind. Cas 243; 3 L. W. 379: 19 M. L. T. 346. 

(4) 32 Ind. Cas, 177; 35 A. 92; I4 A. L. J, 18. 
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due to the plaintif from the defendant's 
firm should be available to him at once 
for his maintenance as well as for the 
maintenance of his mother. The mother 
was entitled under the Hindu Law, which 
governs her rights in this respect, to 
maintenance from the property inherited 
by her son, It does not appear that she 
had the wherewithal to institute a suit 
and even if she had, the law does not 
say that she was bound to institute a 
suit if she could recover the money due 
to ber infant son by means other than 
a suit, Under the circumstances she acted 
not only in the best interests of her 
infant child and herself but was compelled 
by necessity to have the matter settled 
out of Court if possible. She sought the. 
advice of ber own father and, J] suppose, 
also of her brother, and with the help of 
men of commanding position and infiuence 
in the community, an aocount was taken 
up of what was-due to the estate of her 
deceased husband. It will be seen that 
the plaint entirely ignores the settlement 
though the settlement is eviderced by a 
registered deed and though the next friend 
who' has taken upon himself the res- 
ponsibility of instituting the suit has been 
for years receiving the moneys due under 
the settlement and must have been fully 
cognizant of it. It is not alleged that the 
men who acted as arbitrators did not 
discharge their duties fairly and properly. 
In fact as I have stated the whole settle- 
ment is ignorcd, Even at the trial xo 
definite issue was raised questioning the 
conduct of the -arbitrators or suggesting 
that more was due to the estate of the 
deceased than what was arrived at, at ihe 
settlement. The learned Judge haas set 
aside the settlement merely holding on 
the question of law, that the mother was 
not the legal guardian.and, therefore, has 
no authority to come to a settlement in 
this matter. That view of the law, in my 
opinion, is quite erroneous and as there is 
really no allegation that the settlement was 
not bona fide or that the accourt so settled 
is impeachable because of any substantial 
errors, I see no reason why the settlement 
should not be held binding. If that is so, 
no further question really arises. 

It was arguel by Mr. Barton that 7% 
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fer cent. interest was not good enough 
and that another partner received 9 par 
cent. on what he lent to the firm. But 
if the settlement arrived at was a bona 
fide one, and advantageous to the minor, 
it is no ground for impeaching it that 
greater advantage might possibly have been 
gecured to the plaintiff. The plaintiff asks 
that the whole account be re-opened, that 
a fresh account be taken of whatever 
profits accrued to the business and that 
what may be found to be dus on account 
of the assets of the deceased partner 
should be awarded to the plaintiff. It 
may or may not be that the business which 
was continued after the plaintiff’s father’s 
death brought in more profitsthan what would 
be represented by interest at 74 per cent. I 
am, however, satisfied that the suit instituted 
by the next friend of the plaintiff is 
not bona fide. He was fully cognizant of 
the settlement for all these years and 
never thought of questioning it; he received 
interest from time to time and that has 
not been denied by the learned Counsel 
for the plaintiff. In a case of this nature, 
even if we could hold that the settlement 
ought to be re-opened, I should be unwilling 
to grant a decree for an account. Accounts for 
a number of years would have to be examined 
and in a business such ay this it would 
be difficult to ascertain how much of the 
profits was due to the user of the deceased 
partner’s assets and how much to the 
labour and skill of the defendants. It 
might very well be that if an account 
was taken—-and it is sure to be very 
costly—the minor would be a loser and 
I have not been convinced that in a case 
such as this the Court would be bound to 
order an account at the instance of the 
plaintiff's next friend. The defendants 
were, I may mention, always willing to 
hand over the money that was in their 
hands and have been regularly paying the 
stipulated interest. The minor’s next friend 
or the minor’s mother has yet taken no 
steps for the appointment of a guardian. 


It seems to me an untenable position that, ` 


the settlement having been accepted and 
“acted upon for so many years by the 
minors mother, and his maternal grand- 
father and by the plaintiff's next friend 
himself, 
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allowed to turn round and say that it was 
unauthorised and, therefore, should be set 
aside, without even alleging that the 
settlemert was not fair and bona fide or 
that it was liable to be opened on account 
of errors. 

I would, therefore, set aside the decree 
passed by the learned Judge. There will 
be a decree instead for Rs. 16,000 and 
for interest at the rate of 74 per cent. for 
the months during which interest has not 
been paid. It is conceded that interest 
should cease from the date on which the 
money was deposited in Court, ze, llth 
February 1916. Isterest at Rs. 100 a 
month will, therefore, be payable from lst 
April 1915 to llth February 1916. 

As regards costs, we find that the 
defendants alleged that the plaintiff’s mother 
had been appointed guardian. That plea 
they were unable to make good. On the 
other hand, the suit was clearly ill-advised 
and the responsibility for itlies with the 
plaintiffs next friend. The order will be 
that each party should bear his own costs 
throughout and the costs of the minor 
plaintiff be borne by his next friend. 

SESHAGIRI Atyar, J.—I entirely agree, but. 
I wish to say a very few words in 
addition to what has been said by the 
learned Officiating Chief Justice. It was 
conceded that those who acted on behalf 
of the minor were justified in seeking a 
settlement of accounts after the death of 
the minor’s father. There is no allegation 
in the plaint that any undue advantage 
was taken of those that acted on behalf 
of the minor; and having regard to the 
fact that persons most interested in the 
welfare of the minor took part in the 
settlement, I am of opinionthat the settle- 
ment should not be re-opened. Upon 
another ground also I am of opinion that 
the decree of the learned Judge should be set 
aside. The amount settled by the father 
before his death, in February 1907, was 
Rs. 13,777. In the settlement in November 
of that year, six months after, a sum of 
nearly Re. 2,000 was added to the settle- 
ment and the total of Rs. 16,000 was 
arrived at. Prima facie it looks as if that 
was the correct amount due to the minor 
on the date of the settlement. As I said 
before, inismuch as there is no allegation 
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that this settlement was not come to after 
careful scrutiny of the accounts there is no 
reason to doubt that this sum did notrepresent 
the actual amount due to the minor on the date 
of the settlement. Granting for a moment 


that the mother of the minor and his: 


maternal grandfather were not competent 
legally to settle the affairs of the minor, 
if I am correct in thinking that Rs 16,000 
represented the amount actually due to 
the minor on the death of his father, I 
see no reason why plaintiff shonld be given 
a share in the profits of the concern which, by 
law, was dissolved on the death of the father 
of the minor. 


Mr. Barton contended that an option 
should be given to the minor either to 
accept a share of the profits proportionate 
to the amount utilised by the surviving 
partners or to claim interest, whichever 
may be profitable to him. In my opinion 
there is no absolute rula that a minor who 
is entitled to the assets of his deceased 
father in the partnership, is entitled to 
claim as of right a share in ihe profits 
of the concern. There is nothing in the 
Indian Contract Act to that effect. In a 
case decided by the House of Lords, 
Knox v. Gye (5), Lord Westbury points 
out that lhere is no fiduciary relation between 
the surviving partners and the legal re- 
presentatives of the deceased partner. It 
is a case of pure contract in which 
a legal relationship is substituted on the 
death of the deceased partner. The learn- 
ed Lord seems to suggest that the amount 
due to the deceased partner is a loan and 
nothing mcre. In section 48 of the English 
Partnership Act of 1890, this is how the 
law is stated, “Subject to any agreement 
between the partners, the amount due from 
the surviving or continuing partners toan 
outgoing partner or the representatives of 
a deceased partner in respect of the ovt- 
going or deceased partner’s share, is a debt ac- 
erning at the date of the dissolution cr death.” 
Sir Frederick Pollock in commenting upon 
this section says “The claim of the represen- 
tatives against the surviving partner is in 
the nature of a simple contract debt 
and is subject to the Statute of 
Limitations, wbich runs from the deceased 
partner’s death.” If we look at section 241 


(5) (1872) 6 H. L. 686,42 I. J, Ch. 234, 
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of the Indian Contract Act, the same 
idea seems to underlie the provision in 
that section. I am, therefore, of opinion that, 
even assuming that thera was no legal 
settlementof accounts, if the sum of Rs. 16,000 
represents what isdue to the minor and if 
that was left in the hands of the surviv- 
ing partners, it is only a debt upon 
which the minor will be entitled to a 
proper rate of interest, but in regard to 


“which the minor is not entitled to claim, 


as of right, a share in the profits nf the 
concern. As pointed oat by Wigram, V.O., 
in Willett v. Blanford (6), there are in- 
numerable difficulties in the way of an 
account being taken as regards the share 
of the profits due on the amount left by 
the deceased partner and which has been 
utilised for purposes of the trade. The 
learned Vice Chancellor says “The nature 
of the trade, the manner of carrying it 
on, the capital employed, the state of the 
account between the partnership and the 
deceased partner at the time of his death, 
and the condact of parties after his death, 
may materially affect the rights of the 
parties.” To these considerations may be 
added the fixing a valué on the skill and 
labour employed by each of the partners 
in making the concern a successful one, 
Under these circumstances it must always 
be a very difficult process to find ont to 
what exactly are the profits earned in the 
trade due, whether it is to the capital 
left by the deceased partner or -to the 
capital brought in by the partners who 
continue the trade or whether these are 
negligible considerations as compared with 
other circumstances. J, therefore, think that 
the discretion must be in the Courts in 
such matters to see whether under all the 
circomsiarces it is not desirable to fix a rate 
of interest on the minor’s share in the pro- 
perty. That, I understand is the principle 
acted on by the. Judicial Committee in the 


case of Ahmed Musajt Salei v. Hashim 
Ebrahim Saleji (7). The learned Counsel 


who appeared for the respondent in that 
case said that the Courts below exercised 
their discretion properly in awarding a 

(6) (1842) 1 Hare 253 at p. 272; ‘66 E R. 1027; 6 
Jur, 274:1 L J. Ch 187358 R BR. 58. 

(7) 28 Ind. Cas 710, 42.0.9 4; 19 C. W. N. 449; 17 
M. L. T. 312; 2 L. W. 877; 2. C. L J. 419; 183 A. L. J. 
540; 17 Bom. L. R. 432, 29 M. L. J. 70; (1915) M. W, 
N. 488; 42 I, A. 91. 
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rate of interest instead of a ‘share of the 
profits. And in another case tə which 
Mr. Barton drew our attention, namely 
the case on the Original Side; Mr. Justice 
Wallis (as he then was) fixed a particular 
rate of interest instead of a share of the 


profits of the concern. Under these cir- 
cumstances I am of opinion that where 
the amount due to a minor has been 


ascertained, the proper course in the in- 
| terests of the minor would ordinarily be 
to fix a rate of interest and not to direct 
the accounts to be taken. C 
Considerable reliance was placed by the 
respondent upon illustration (f) to seation 88 
of the Trusts Act. The first observation 
that occurs to ma in connection with that 
illustration is that it goes further than 
the operative portion of the section itself. 
Under the section, there must be some 
act on the part of the person which is 
unauthorised and which aims at gaining 
an advantage to himself at the expense of 
the minor. The illustration is “A and B 
are partners. A dies. B, instead of wind- 
ing-up the affairs of the partnership, 
retains all the assets in the business. B 
must account to A’s legal representative 
for the profits arising from A’s shara of 
the capital.” It may be that the illas- 
tration contemplates cases where the partner 
acts manifestly to his own advantage and 
with a view not to benefit the minor. 
But if the illustration, as it stands is 
regarded as laying down that, in every 
ease where after the death of a partner 
the money is left outstanding in that 
partnership the legal representative of the 
deceased partner is entitled to a share of 
the profits, I am not prepared as at pre- 
sent advised to accept is as sound law, 
especially having regard to the observa- 
tions of Lord Westbury already referred 
to, that there is no fiduciary relationship 
between the parties. : 


I have some little doubt as to whether 
in this case interest at 9 per cent. should 
not be given to the minor. I hava, in 
mind, the fact that ona of the partners 
who was allowed to bring in capital was 
himself given 9 per cent. interest. Bat 
having regard to the fact that the mother 
and the maternal grandfather and two 
mombors of tho: community to which the 
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parties belong, have considered that 74 
per cent. would bea fair and reasonable 
rate of interest, I see no justification fer 


‘varying that rate of interest and awarding 


9 per cent. 
I, therefore, agree with the Officiating 
Chief Justice in the order proposed. 
Appeal allowed. 
V.R.P. 


MADRAS HIGH COURT. 
Apreau No. 306 or 1914, 
August 3, 1916. 
Present:—Sir William Ayling, Kr., and 
Mr. Justice Srinivasa Aiyangar. 
NEELAKANTA RAO AND axorueR-— 
PLAINTIFES— APPELLANTS 
VETSUS 


NARAYANASWAMI AIYAR AND OTAERS 
Derexpants Nos. 4, 5, 6 ano 8 To 12 


— RESPONDENTS. 

Limitation Act ‘IX of 1871), Arts, 142, 143—Act XV 
of 1877 and Act IX of 1908, Art. 144—Alienation by 
Hindu widow—Suit by reversioner— Intervention of 
daughter's estate—Possession, adverse to daughler, 
whether adverse to reversioncr - Hindu Law— Rever- 
sioner, nature of rights of, . 

Reversioners, under Hindu Law, are not persons 
claiming from or through a female heir sò as to 
make possession adverse to her adverse to them, 
Adverse possession against reversioners begins 
only from the time when they become entitled to 
possession. [p. 737, col. 2.] 

Runchordus Vandravandus v, Parvatibai, 28 B, 725 
25 I. A. 71: 1 Bom. L. B. 607; 830. W N. 6H; 7 Sar 
P. C. J. 548; 12 Ind. Dec. (N. 8.) 485; Srinath Kur v. 
Prosunno Kumar Ghose, 9 O. 934; 18 O. L. R. 372; 4 
Ind Dec. (nN. 8.) 1272; Kokilmoni Dassia v. Manick 
Chanda Joaddar, 11 C. 791: 5 Ind. Dco, (x. s.) 1287; 
Braja Lal Sen v. Jiban Krishna Roy, £6 O. 285; 13 
Ind. Dec. (x. 8.) 787; Kancharla Venkataratnam v. 
Koganti Venkataramiah, 25 Ind. Cas 692; 27 M. L. J. 
569; 16 M. L. T. 435; Sambusiva v. Rayara, 18 M, 512; 
4 Ind. Dec (x. s.) 1069, referred to. 

Pydiganiam Jagannadha Row v. Rama Dos; Patnaik, 
28 M. 197, distinguished. 

Adverse possession against the ultimuto reversioner 
does not begin till heis entitled to possession, {p. 
738, col. 1.) 

J., a Hindu widow, sold properties of ler husband. 
She died on 2ls6 April 1863. Her daughter 5. 
who succeeded. her, died on 27th Juno 1901, 
Her reversioners instituted a suit on 7th December 
1912 to recover the properties alienated by her. Ib was 
contended bythe alienees that as the 12 years’ period 
of limitation under Act IX of 1871 within which 
S could have sued for possession expired before the 
coming into force of Act XV of 1877, which enlarged 
the scope of Article 142 of tho former Act, the pre- 
sent suit by the revertioners was barred: 
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Held, that as adverse possession commenced 
against the plaintiffs only on the death of S., the suit 
was not barred. [p. 787, col. 2 ] 

Appeal against the decree of the Court 
of the Subordinate Judge, Tanjore, in 
Original Suit No. 56 of 1912. 


Mr. T. R. Ramachendra Aiyar (with him 
Mr, T. R. Krishnaswami Aiyar), for the A ppel- 
lants. 

Mr. 8. 
pondents. 


Muthiah Mudeliar, for the Res- 


- This appeal coming on for hearing on the 

21st and 24th July 1916, and having stood 
over for consideration till this day, the Ccurt 
delivered the following 


JUDGMENT.—The plaintiffs as rever- 
sionary heirs of one Ramachandra Ekanadha 
brought this action to recover certain im- 
moveable property, the subject of this 
appeal, sold by Jamna Boi, the widow of 
the last male owner. Ramachandra Hkana- 
dha, the last male owner, died in 1533 
leaving his widow Jamna Boi and a 
daughter Soma Boi, then an infant of two 
years or thereabouts. The sale was made 
to six persons in equal shares by six 
separate sale-deeds on the 4th October 
1860. The 10th defendant, the principal 
contesting defendant (whom we shall 
hereafter call the defendant) has now 
acquired the whole of the properties now 
in dispute through several intermediate 
sales from the alienees of the widow. The 
learned Subordinate Judge in the Court 
below has dismissed the plaintiffs’ suit 
in respect of these items on the ground 
that the sales were made by the widow 
to get money to pay debts borrowed 
by her for the expenses of the marriage 
of her daughter and for the cultivation 
expenses of some of her lands which had 
been affected by floods. The plaintiffs 
appeal and the principal question now is 
whether the finding of the Subordinate 
Judge on this matter is correct. The 
evidence as to the necessity forthe sales is 
that of defendants’ witnesses Nos. 6, 13 and 
15 who were all examined before a 
Commissioner, 16th witness for the defend- 
ants being one of the original alienees. As 
they were all examined on commission we 
are in as good a position as the Trial 
Judge to decide on their credibility and 
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we have come to the conclasion that the 
evidence does not satisfactorily prove that 
the sales were made for the purposes 
found by the lower Court. 


Before dealing with that evidence it is we 
think necessary to refer to the written state- 
ment of the 10th defendant as that 
suggests that he himself had really no 
knowledge of the purpose for which the 
sales were made. In paragraph 7 he 
stated that these items of property had 
passed out of the Hands of the original 
family before the year 185C. He does not 
even say that the properties were sold by 
the widow though in his evidence he 
admits that he was aware of the sales 
before he filed his statement. In paragraph 
8 he stated that if there was a sale of 
these properties, which evidently he did not 
admit, if must have been for the purpose 
of procuring money forthe marriage of the 
daughter. The learned Pleader for the 
appellants laid some stress on these two 
paragraphs of the written statement and 
argued with considerable force that ithe 
defendant who must necessarily have 
known that these lands were sold in 1860 
deliberately put forward a false case to 
enable him to plead that if there was a 
sale it must have been made to discharge 
debts contracted for the daughter’s mar- 
riage; and that if the plaintiffs were 
unable to prove an alienation by the 
widow, to plead that titleto the property 
had been extinguished by 12 years’ 
possession under the Limitation Act of 
1859. It will be observed that the daughter 
was about 2 years of age at the time of 
EHkanudha’s death in 1833 and the Inam 
Register shows that the daughter must 
have been about 29 or 30 at the time 
of these sales. The suit properties were 
inam lands and the sale-deeds executed by 
Jamna Boi were produced before the 
Inam Commissioners. She must have been 
married in the early forties, a number of 
years before the sales and we think that 
was the reason why the defendant put 
the sales as near to the date of the 
marriage as hecould. Not merely did the 
defendant plead that the alienations were 
before 1850 but he examined a consider- 
able number of witnesses, about 10, (includ. 
ing the three who gave evidence as to the 
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purpose) before the Commissioner, for the 
purpose of proving that the sales, took 
place in the year 1853 or before, tbat is 
before the Parithapi storm of March 1853. 
At the time when the defendant led this evi- 
dense plaintiffs had not produced the Inam Re- 
gister which showed that the sales were made 
on the 4th October 1860. Itis only after the 
plaintiffs bad produced the Inam Register 
that the defendant through a witness pro- 
duced two of the original sale-deeds, Exhibits 
XIL. and XIV, which we have reason to 
suspect were in the hands of the defendant 
himself. 


. The defendant, therefore, started. with a 


case which was obviously false and 
sought to support it by evidence of 
witnesses among whom the principal 


ones are the three on whose evidence he 
depends to prove the necessity for the 
sales. The most important of these wit- 
nesses is Gopala Aiyar one of the original 
yendees from Jamna Boi. The sales as 
we have stated above were to six persons 
including Gopala Aiyar who were all in- 
habitants of a place called Villianallur. The 
principal person who negotiated the sales 
was one Seethapathi Aiyar: the oldest 
among them. lt appears from the evidence 
of Gopala Aiyar himself that he was 
then a boy of about 17 and that his 
affairs were managed by his brother-in- 
law one Panchanada Aiyar. It appears 
to us doubtful whether this Gopala Aiyar 
was present at allat the sale. At any rate 
there can be no doubt that he took no 
part in the negotiation or the obtaining of 
the sales, but it was Seethapathi Aiyar that 
arranged the whole thing on behalf of 
himself and his co-vendees. This witness 
deliberately put the date of sale in the 
Parithapi year, ¢. e. 1852-1853 in order 
that his evidence may accord with the 
statement already filed by the 10th defend- 
ant. In order to make the year of sale 
tally with his age then, which hesays was 
seventeen, he gives his present age as 77, 
ia which case he would have been 
about 24 years of age and not 17 at the 
time of the sale. We think that these 
statements were deliberately made and were 
not due to any lapse of memory. He also says 
that with the price two debt bonds were paid 
off, and the bonds handed over to him: 
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which again is searcely likely, considering 
that be was a boy in his teens, while 


the negotiations were conducted and com- 
pleted by Seethapathi Iyer. The two debt 
bonds which he says were handed over tu 
him are not produced and it is said they 
were eaten up by white ants snd destroy- 
ed. One curicus difference may be noted 
between his evidence and that of 
Chockalingam Pillai, the defendants’ 6th 
witness, who is said to have been present 
at the sale. While Chockalinga says 
that the debt bonds were in cadjan this 
witness is positive that they were in 
paper. He speaks to a number of details 
which it is scarcely likely he could have 
remembered at this distance of time. We 
are not, therefore, prepared to place any 
reliance upon this man’s story. 


The next witness on whom reliance is 
placed is Chockalingam Pillai defendents’ 
6th witness. He purchased a portion of 
the lands from Gopala Iyer which he in 
his turn sold to the father of the 10th 
defendant. Hegives his age as 78, states 
that he was present at the time 
of the sale along with his father and is 
clear that his father attested these sale- 
deeds. He also starts with the statement, 
which is not true, that the sale took 
place four or five years prior to the Pari- 
thapi storm. He gives no satisfactory 
explanation for his presence at the time of 
the sale to the Villianallur people. In 
cross-examination he stated that at the 
time when the Brahmins of Villianallur who 
finally purchased the property went to 
Tanjore for this purpose, he and his 
father also went with them, but lower 
down he stated that, as the sale had been 
completed to the Brahmins of Villianallur, 
Jamna Boi said that she conld not sell 
to him and his father. From the latter 
statement one would infer that he and 
his father went there for the purpose of 
obtaining the sale in competition with 
the Villianallur people, but were too late, 
while his previous statement in the same 
cross-examination leads one to infer that 
they all went together. According to 
him the sale had been settled to the 
Villianallur people, but he and his father 
stayed on although it had been so settled, 
and though they had no further business 
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to detain them there. He stated that his 
father attested the document but in 
Exhibit XIIE there is no such attestation. 
Exhibit XIV the other sale-deed is too 
badly torn to be read. It is obvious that 
the witness is speaking of things about 
which he knew nothing and in two 
material particulars, namely, as to the 
date of the sales and the attestation of 
his father, his evidence is proved to be 
untrue. Jt must be remembered that at 
the time when he gave his evidence the date 
of the sales had not been proved by the 
production of the Inam Register, and 
Exhibit XIII which would have disproy- 
ed his statement as to the attestation by 
his father had not been produced and 
the defendant had probably no idea of 
producing it. The witness goes further 
and states that the sale-deeds were regis- 
tered at Thiruvidamarndur, which again is 
not true. 

The only other witness who speaks 
about the purpose is the defendants’ 15th 
witness who again puts the sale before 
the Parithapi year. He is a resident of 
Neppukovil and the reason which he 
gives for being present at Tanjore is far 
from satisfactory. According to him while 
he was passing along the street Thya- 
garaja Pillai, the father of Chokalinga, 
who was sitting on the pial of the house 
of Jamna Boi called him and that the 
Villianallur Brahmins requested that he should 
remain with them and completethe sales. 
But he did not stay and nothing was done 
that day. He went to the house the 
next day after the sales had been complet- 
ed; somebody, however, was good enough 
to read the sale-deeds to him, and he 
came to know of the purpose as it was 
mentioned in the sale-deed. No purpose 
is mentioned in Exhibit X II and it is 
not pretended that the terms of the other 


sale-deeds were different. We have 
already shown that in all probability, 
neither Chokalingam Pillai nor Thyaga- 


raja Pillai his father, were there at the 
time of the sale. It is again difficult to 
see why he was asked to remain with 
the Brahmins. 

These are the only three witnesses who 
speak abcut the necessity for the sale and 
it is impossible to place any reliance on 


INDIAN OASES. 


{1917 


their evidence 
found to be 


their evidence. Wherever 
could be tested they are 
speaking an untruth. 

The only other piece of evidence which 
remains to be dealt with in connection 
with this matter is the alleged attesta- 
tion of the sale-deeds by the plaintiffs’ father. 
The only evidence as to this attestation 
is thatof defendants’ 3rd witness. That that 
witness could not have been acquuinted with 
the plaintiffs’ father’s signature is obvious 
on his own statements. His opportunity 
for seeing the signature of the plaintiffs’ 
father was that that man was signing 
some account in a grocery shopin which 
the witness also had an account. It 
appears to us that that story of his is 
palpably false. Again we tind no warrant 
for the assnmption of the learned Judge 
that Siva Pandithar the person who 
purchased the stamp paper for the sales 
is the father of the plaintiffs. 

The sales no doubt took place a very 
long time ago; but making all allowance 
for the meagreness of the evidence owing 
to the long lapse of time and for lapse 
of memory of old men who are called 
as witnesses we are not satisfied that the 
10th defendant on whom the burden lay 
has proved that the sales were made for 
purposes binding on the estate. We 
must hold that the sales are not binding 
on the reversioners, 


The learned Pleader for the respondents, 
however, sought to sustain the judgment 
of the lower Court, on a new ground 
which was not raised in the lower Court, 
viz., that the plaintiffs’ suit for the re- 
covery of items the subject of appeal is 
barred by limitation. To make the point 
clear if is necessary to state a few 
dates. The widow Jamna Boi who sold 
the property died on the 2lst April 1865, 
the daughter Soma Boi who succeeded her 
died on the 27th Jane 1901, and this 
suit was instituted on the 7th December 
1912. It is clear that so long “as the 
wilow was alive there can be no question 
of limitation for a suit by the reversioner. 
But it is said that on her death in 1865 
the possession of the alienees became adverse 
to the daughter Soma Boi and as 12 years 
elapsed before the coming into force of 
Act XV of 1877, which for the first 
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time enacted a: special Article for the 
institution of a suit by a Hindu after the 
death of a Hindu female, enlarging the 
scope of Article. 142 of Act IX of 1871, 
which provided for a suit on the death 
of a Hindu widow only, the adverse possession 
against Soma Boi must be taken to have 
been adverse to the reversioners also. 
Tt is argued that although twelve years had 
not elapsed from the death of the widow when 
Act IX of 87L came into force, nagiha Act 
provided a special period of limitation only for 
a suit to be instituted by a Hinduon the death 
of a Hindu widow, and as Soma Boi who weuld 
have been entitled to sue the alienees had 
allowed her right to become barred, the 
right of the -present plaintiffs must be 
taken to have been extinguished along 
with the title of the daughter, as she 
represented the inheritance. We cannot 
agree with this 
donbt true that if the twelve years’ period 
had run out, before Act JX of 1871 
caine into force, not merely the daughter 
but also the reversioners would have been 
barred under Act XIV of 1859, Sree- 
nivasa Rugavachartar v, Sambastua Pillai 
(1) [overruling on review Sambastva 
v. Ragava (2)]. But the scheme of the 
previous Limitation Act was altogether 
changed when Act IX of 1871 was passed. 
Even if Article 142 of Act IX of 1871 
did not apply to reversioners in the position 
of the present plaintiffs, the Article which 
would be applicable to a suit by the 
reversioners, in the absence of a special 
Article, would be Article 145 of Act [A 
1871. corresponding to Article 144 of the 
later Acts, which gives twelve years from the 
time when the possession of the defendants 
became adverse to the plaintiffs. The 
contention for the respondents is that the 
possession of the defendants, which was 
adverse to Soma Boi the daughter, was 
necessarily adverse to the reversioners, as 
Soma Bui represented the inheritance, and 
that the reversioners must be deemed to 
be persons claiming from or through Soma 
Boi. The question then is whether the 
plaintitts claim from or through Soma 


(1) 1M. L. J. 392. 
(2) 13 M. 612; 4 Ind. Dec. (x. s.) 1069. 
: 47 
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contention, It is no’ 


‘the so-called rever-ionary heirs to a 
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Boi. The Privy Council in 
Vandravandas v, Parvatibat (3) 
laid down that  reversioners 
persons claiming from or through a 
female heir so as to make possession 
aflverse to her adverse to the reversioners 
and that adverse possession against rever- 


Runchordus 
distinctly 
are not 


sioners began only from the time when 
they became entitled to possession. The 
exact question now raised came up for 


decision before the Calcutta High Court 
in Srinath Eur v. Prosunno Kumar (hove (4), 


and a Fall Bench of that Court had no 
hesitation in holding that reversioners 
were not barred. See also Kokulmong 


Dassia v. Manick Chandra Joaddar (5) and 
Braja Lal “en v. Jiban Krishna Roy (6). 
It has been held by this Court in 
Kancharla Venkataratnam v. Koganti Venkata- 
ramiah (7) that the time allowed for an action 
by an adopted son to recover possession 
of immoveable property held adversely to his 
adopting mother was twelve years from the 
date of his adoption. There is no specific 
Article in the Limitation Acts of 1871, 1877 
or 1908 for a suit by an adopted son and 
the Article applicable is the residuary 
Article 144, The learned Judges had no 
hesitation in holding that the adverse 
possession of a trespasser against the 
widow was not adverse possession against 
the adopted son and that there can be 
no adverse possession till the adopted son 
became entitled to possession, that is, on 
his adoption, We think the principle of 
this decision applies to this case. It is no 
doubt true that in Srinath Kur v. Prosunno 
Kumar Ghose (4) reference was made to the 
Articles applicable to remaindermen and 
reversioners—terms scarcely applicable to 
de- 
ceased Hindu male, who have no estate so 
long as the heiress is alive—and no refer- 
ence is made to Article 144, the residuary 
Article in respect of suits for immoveable 
property. lt may also be noted that 


Seshagiri Aiyar, J.,in the latter case cites 

(3) 23 B 725: 261 A. 7l; 1 Bom L. R. 607; 3 C. 
W. N. 62:; 7 Sar. P. C. J. 548; 12 Ind. Dee. (x, 3.) 
485, 

(4) 9G. 934; 13 0. L. R.3723 4 Ind. Dee, (x. s.) 
1273. 

(5) 110. 791; 5 Ind. Dee. (x. s.) 1287. 

(6) 26 C. 287; 13 Ind. Dec. (x. s.) 787. 

(7) 25 Ind. Cas. 692; 27 M. L, J. ¿69,16 M. L.T, 
435. 
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Sambasiva v, Ragara (2) as authority for 
his position without noting that that case 
had been overruled on review. We think, 
however, the principle is not affected by 
this. The case cf Pydigantam Jagannatha 
Row v, Rama Doss Patnaik (8) does not affect 
the present question, as there the question 
related to the office of trustee in which 
the widow had no beneficial interest; in 
fact that very case recognises the principle 
that adverse possession against the ultimate 
reversioner does not begin till heis entitled 
to possession. 


We must, therefore, reverse the decree of 
the lower Court and decree the plaintiffs’ 
suit in respect of the:properties the subject 
of the appeal with costs here and ir the 
lower Court. The plaintiffs are also entitled 
to mesne profits from the date of the suit at 
the rate fixed by the lower Court. 


> 


Appeal allowed; Suit decreed, 


V. R, P. 
(8) 28 M. 197. 


CALCUTTA HIGH COURT. 
APPEAL FROM Orpsr No. 92 or 1914. 
January 9, 1914. 

Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justices Beacheroft. 
‘JOGENDRA PROSAD MITRA AND OTHERS— 
JUDGMENT- DEBTORS — APPELLANTS 
versus 
ASUTOSH GOSWAMI AND OTRERS— 
DecrEE-HOLDERS—RESPONDENTS, 

Limitation Act (IX of 1908), s. 19, Sch. I, Art. 
182— Execution — Application for adjournment of sale— 
Acknowledgment—Leave to bid, application for, whether 
step-in-aid of 
Acceptance of portions of decretal debt from different 
gudgment-debtors— Uncertified payment, power of execut- 
ing Court to recognize. 

Where a judgment-debtor stated in an application 
for adjournment of an execution sale that, in case 
of his failure to pay up the decretal money on the 
date to be fixed for sale in the month following, he 
would nottake any objection to the validity of the 
sale: 

Held, that the application contained an acknow- 
ledgment within the meaning of section 19 of the 
Limitation Act. [p. 739, col. 1.3 

Where a decree-holder applied for leave to bid 
at the sale, and on the very day the application was 
granted consented to its adjournment and on the 
day of sale, refrained from bidding although there 
were no bidders present: 
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Held, that under these circumstances, the applica- 
tion could not be treated as an application to the 
proper Court to take a step-in-aid of execution, [p. 
740, col, 1 J . 

Bansi v. Sikree Mall, 13 A. 211; A, W.N. (1890) 
230; 7 Ind. Dec. (N.s) 182; Dalel Singh v. Umrao 
Singh, 22 A. 399; A: W. N. (1900) 129; 9 Ind. Dec. 
(xN. s.) 1802; Vinayakrao Gopal Deshmukh v. Vinayak 
Krishna Dhebri, 21 B. 331; 11 Iad. Dec. (N. s) 224, 
dissented from. 

Toree Mahomed v. Mahomed Maboob Buw, 9 C. 780; ° 
13 C. L R. 91; 5 Shome L. R. 21; 4 Ind. Dec. (N. s.) 
1135; Raghunundun Misser v. Kallydut Misser, 28 0. 
699; 12 Ind. Dec. (N. s.) 459, followed. 

The acceptance by adecree-holder of sums tendered 
by different judgment-debtors under the same decree 
from time to time with an undertaking not to proceed 
with execution against those judgment-debtors, 
without, however, releasing them from liability under 
the decree, does not split up the decree so as to make 
the decree-holder bound to pursue his remedy against 
each judgment-debtor only to the extent of his 
separated liability. [p. 740, col. 2.] 

Ram Ratan Kapali v. Aswini Kumar Dutt, 6 Tnd. 


Cas. 69; 37 C. 559; 11 C. L. J. 503; 140. W. N. 849, 


distiuguished. 

It is not competent to un execution Court to 
allow credit for uncertified payments even where 
the omission on the part of the decree-holder to give 
AN them amounts to an act of fraud. [p. 741, 
col. 1. 

Gadudhar Pande v., Shyam Churn Naik, 12 0. W. 
N. 485, followed. 

Quwre,—Whether, under any conceivable circums- 
tances, an application by a decree-holder for leave to 
bid may be deemed an application tothe proper Court 
to take a step-in-aid of execution. [p. 740, col. 1.] 


Appeal against an order of the Subordi-. 
nate Judge, Jessore, dated the Sth Angust 
1999. 

Babus Biraj Mohan Mojumdar and Hari 
Bhusan Mookerjee, for the Appellants. 

Babus Sib Chandra Palt and Hira Lal 
Sanyal, for the Respondents. 

JUDGMENT.—This is an appeal by five 
of the judgment- debtors against an order for 
execution of a decree for mesne profits, made 
onthe 11th December 1899. There were 
applications for execution in 1901 and 1503 
to which no detailed reference is necessary 
for the purposes of this appeal. These were 
followed by a third application for execution 
on the 22nd August 1905. The present 
application was not made till the 6th January 
1909, and is prima facie barred by limitation. 
The decree holders endeavour, however, to 
take the case out of the bar of limitation by 
reliance upon section 19 and Article 182 of 
the First Schedule of the Indian Limitation 
Act. 

In so far as the first ground is concerned, it 
is contended that on the 19th February 1906 
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there was an acknowledgment by the appel- 
lants sufficient for the purpose of section 19. 
‘On that date, an application was presented to 
the Court for adjournment of the sale. The 
application on the face of it purports to bave 
been made on behalf of one of the appellants 
Jogendra Prosad Mitter. It has been argued, 
however, that the application was in reality 
made by him on behalf of the other judg- 
ment-debtors as well. Before we deal with 
‘this question, it is necessary to point out that 
the application is not explicitly on behalf of 
all the judgment-debtors. An examination 
of the original application shows that an 
attempt has been made to tamper with it. 
In the right hand corner, there appears the 
signature of Jogendra Prosad Mitter. He 
is consequently the applicant and the appli- 
‘cation purports to have been made on his 
behalf by his Pleader Amrit Lal Mitter. 
In the body of the petition, it was originally 
stated that the application was on behalf of 
Jogendra Prosad Mitter, but an alteration 
“has been effected, which on the face of it 
looks like a subsequent interpolation. This 
is obvious from an examination of the two 
paragraphs which constitute the body of the 
petition, In the first paragraph, it is stated 
explicitly that there was a prayer for one 
-month to be granted to the petitioner. The 
word used is amake (* *) in the singular. 
In the second paragraph also, it is clear 
that in the petition as originally drawn 
up, there was a statement that ‘I,’ that is 
‘the petitioner, will not take any objection 
to: the validity of the sale which might be 
held, Atrattempt, however, has been made 
to alter the word * * into * *, In these 
circumstances the petition must be taken 
‘to have been made by Jogendra Prosad 
Mitter alone. Hence arises the question 
whether the application, if it be con- 
-strued to embody an acknowledgment, avails 
against- the other defendants. That the 
application does embody an acknowledg- 
-ment is clear, because the petitioner states 
that in case of his failure tu pay up the 
decretal money on the date to be fixed 
‘for sale in the month following, he will 
‘not to be able to take any objection to 
-the validity of the sale. This implies and 
‘acknowledges an obligation to pay the 
decretal debt. In orderto make this acknow- 
ledgment operative against the co-judgment- 
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debtors of Jogendra Prosad Mitter, - the 
requirements of section 19 must be ful- 
filled. Section 19 requires that the ac- 
knowledgment of liability be made in writing, 
signed by the party against whom the. 
right is claimed or by some person through 
whom he derives title or liability. The 
second explanation to the secticn then states 
that the term ‘signed’ means signed either 
personally or by an agent duly authorised’ 
in this behalf. The application was, as 
already stated, signed by Jogendra Prosad 
Mitter alone and by his Pleader Amrita 
Lal Mitter on his behalf. It has been 
contended on behalf of the respondents- 
decree-holders that this signature -may be. 
taken to have been made by an agent of 
the other judgment-debtors. Bub there is 
no proof that Jogendra Prosad Mitter was 
authorised duly to make this acknowledg- 
ment on behalf of his co-judgment-debtors. 
Tt is clear, therefore, that the decree-holders 
have failed to establish that there has 
been a valid acknowledgment under sub- 
section (1) of section 19 of the Indian 
Limitation .Act as against the four 
judgment-debtors other than Jogendra 
Prosad Mitter. The acknowledgment is of 
no avail against them. ` 


In so far as the second ground is 
concerned, it has been argued that within 
three years antecedent to the application 
of the 16th January 1909, the decree- 
holders had applied to the proper Court 
to take a step-in-aid of execution of the 
decree. Reliance is placed, in this connec- 
tion, upon an application made by the 
decree-holders on the 19th February 1906 
for leave to bid at the sale which had 
then been advertised. In this application, 
which was granted by the Court, it was 
stated that when the properties would be 
put up for sale, it would be necessary 
for the decree-holders to make a purchase 
for the decretal amount, if no other 
purchaser offered any bid, and it was 
prayed that permission might be granted 
in that behalf. For the decree-holders, it 
has been argued that this application was 
an application to the proper Court to take 
a step-in-aid of execution of the decree, 
and reliance has been placed in support 
of this view upon the cases of Bansi v. 
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Sikree Mal (1), Dalel Singh v. Umrao 
Singh (2 , and Vinayaksao Gopal Deshmukh 
v. Vinayak Krishna Dhebri (3). These cases, 
it may ke conceded, do support the con- 
tention of the decree-holders. But it bas not 
been dispuied that a contrary rule was laid 
down by this Court in the cases of Toree 
Mahomed v. Mahomed Maboob Bue (4), Raghu- 
nundun Misser v. Kallydut Misser (5). On be- 
half of the Gecree-holders, the view taken in 
the case last mentioned has been criticised 
and we have been‘ invited to refer the 
question for decision to a Full Bench. Our 
attention has also been drawn to the dictum 
of Mr. Justice Banerjee in Troylokya Nath 
Bose v. Jyoti Prokash Nandi (6), and reference 
has been made to the judgment of one 
member of this Bench in Hira Lal Bose vy, 
Dwija Charan Bese (7), We may say at 
once that we are not prepared to accept the 
view expounded in Bansi v. Sikree Mal (1). 
Dalel Singh v. Umras Singh (2) and Vinayak- 
rao Gopal Deshmukh v. Vinayak Krishna 
Dhebri (3). For our present purposes, it 
is also unnecessary to determine whether, 
in any conceivable circumstances, an applica- 
tion for Jeave to bid may be’ deemed an 
application to the proper Court to take a 
step-in-aid of execution, because even if it 
be assumed that there may be cases in which 
an application for leave to bid may be an 
application to the proper Court to take a 
step-in-aid of execution, such circumstances 
undoubtedly do not exist inthe case before 
us. It has been established that.on the 
very day when the application for leave to bid 
was granted, the decree holders consented 
to an adjournment of the sale, and on the 
date when the property was subsequently 
put up for sale, although there were no 
bidders present, the decree-holders themselves 
did not avail themselves of the opportunity 
granted to them to offer bids Under these 
circumstances, it is impossible to hold that 
the application of the 19th February 1906 
was in any sense an application to the 

(1) 13 A. 211; A. W. N. (1890) 230; 7 Ind. Dec. 
(N. 8.) 182. 

(2; 22 4,392; A. W. N. (1900) 129; 9 Ind. Dee. 
(x. s.) 1802. 

(3) 21 B.331; 11 Ind. Dec. (x. 8.) 224. 

(4) 90.730; 18 O. L. R. 9l; 5 Shome L R. 21; 4 
Ind. Dec. (N s.) 1:35 

15) 23 C. 690; 12 Ind Doc, (N. 3.) 459, 

(6) 300.761; 8 C. W. N 251. 
JON 80, Le J. 240; 10 0. W, N. 209, 
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proper Court to takea step-in-aid of execu- 
tion, The conduct of the decree-holders 
shows that not only was execution not aided, 
it was rather retarded by them. The two 
grounds assigned to support the contention 
that the application for execution, dated the 
6th January 1909, is not barred by limita- 
tion, both prove unsustainable in so far as 
the judgment-debtors other than Jogendra 
Prosad Mitterare concerned. As regards him, 
however, there was clearly a valid acknow- 
ledgment within the meaning of section 19 
of the Indian Limitation Act. We must 
consequently hold that the application is 
barred by limitation as regards the four 
judgment-debtors other than Jogendra Prosad 
Mitter. 


On behalf of Jogendra Prosad Mitter, it 
has been finally contended that the appeal 
should succeed on two other grounds. It 
has been argued, in the first place, that the 
decree-holders were disentitled, in view of 
their own conduct, to execute the decree 
against him for recovery of the halance 
thereof. It has been stated that on a 
previous occasion the decree-holders accepted 
from some of the judgment-debtors moneys 
alleged to represent their rateable share of 
the entire jedgment-debt. On this basis, 
it has been contended that the jadgment- 
debt was by the conduct of the decree- 
holders split up and the decree-holders can 
pursue their remedy againsteach judgment- 
debtor only to the extent of his separated 
liability. In our opinion, there is no founda» 
tion for this contention. The decree-bolders, 
no doubt, accepted sums tendered by the 
different judgment-debtors from time to 
time. They also undertook not to proceed 
with execution against those judgment- 
debtors; but at the same time, they did 
not release them from liability under the 
decree. On the other hand, it was expressly 
stated that if upon execution ofthe decree 
against the other judgment-debtors, the 
whole of the judgment-debt was not realised, 
the decree-holders would be at liberty to 
proceed with execution for recovery of the 
balance even as against those who had 
made the payments mentioned. Consequently, 
the principle recognised in the case of 
‘Ram Ratan Kapali v. Aswini Kumar Dutt (8) 

(8) 6 Ind. Cas. 64; 87 C. 559; 110. L. J. 503; 14 
QO, W. N. 849. A 
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cannot be applied to the circumstances of 
this case. 

The next ground upon which it has been 
urged that execution should not be allowed 
to proceed against Jogendra Presad Mitter 
is that he had from time to time made 
payments towards satisfaction cf the decree 
for which no credithad been allowed by the 
decree-holders. But these payments were 
not duly certified as required by rule 2 of 
Order XXI of the Code,and the time within 
which the judgment-debtor could have invited 
the Court to have the payments recorded, 
has elapsed. It is thus no longer open to 
the execution Court to take notice of the 
alleged payments. Reliance, however, has 
been placed upon the case of Gadadhar 
Pande v. Shyam Churn Naik (9), in support 
of the proposition that as this omission on 
the part of the decree-holders to allow credit 
for the payments made wasan act of frand, 
it is open to the Conrt to investigate the 
question of fraud under section 47 of the 
Code. In our opinion, there is no founda- 
tion for this ccntention, If this argument 
were to prevail, the restriction imposed 
by the legislature upon the execution 
Court under rule 2 of Order XXI of 
the Code would be nullified. It is worthy 
of note that the view taken in the case of 
Gadadhar Pande v. Shyam Churin N ik (9), 
which accords with that adopted in Ramayyar 
v. Ramayyar (10), has been repudiated: 
Ganapathy Aiyar v. Chinna Chenga Reddy 
(11), Veerappa Chettiar v. Arumugam Poosart 
(12), Kamini Debt y. Aghore Nath Mukerjee 
(13), Nistarini Dasi v. Kazim Ali (14), Mon 
Mohan Karmakar v. Dwarka Nath Karmakar 
(15), Hisamony Biswas v. Musa Khan (16), 
Biroo Gorain y. Jainurat Koer (17). As itis 
not competent tothe execution Court to allow 
credit for uncertified payments, it is not 
necessary for us to investigate whether the 
alleged payments were actually made. 


(9) 12 C, W. N. 485. 

(10) 21 M. 326. 7 Ind. Doc. (x, s.) 608. 

CIL) 29 M. 312; 16 M. L. J. 33. 

(12) 17 M. L. J. 6-7 

(13) 4 Ind. Cas 402; 11 O. L. J. 91; 14 C. W. N. 
8571. 


(14) 7 Ind Cas 268; 12 C. L. J. 65. 
(16) 7 Ind. Cas. 54; :2 C. L. J. 8:2. 
(16) 7 Ind. Cas. 625; 16 ©. L. J. 169. 
L (17) 48 Ind. Cas. 63; 16 C. L. J, 174 16 O:W.N. 928. 
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The result is that this appeal is allowed 
in so far as the appellants other than 
Jogendra Prosad Mitter is concerned, and 
any sums belonging to them, which may 
have been taken away by the decree-holders 
under the order of the Court below, must be 
refunded at once. In so far as Jogendra 
Prosad Mitter is concerned, the appeal will 
stand dismissed. The decree-holders-re- 
spondents must pay the successful appellants 
their costs both here and in the Court below; 
but they will be entitled to receive from 
Jogendra Prosad Mitter their costs in both 
the Courts. We assess the hearing-fee in 
this Court at five gold mohurs, 


Appeal partly allowed, 


MADRAS HIGH COURT. 
FULL BENCH. 


APPEAL AGAINST APPELLATE ORDER No. 105 
or 1914. 
August 7, 1916. 

Present:—Mr. Abdur Rahim, Officiating 
Chief Justice, Mr. Justice Seshagiri Aiyar 
and Mr. Justice Phillips. 
AITYASAMIER AND oTHERS—PLAINTIFF AND 
HIS LEGaL RepresentaTIVes— APPELLANTS 

. versus 
VENKATACHELA MUDALI AND ANOTHER 


— Derenpants— RESPONDENTS, 

Civil Procedure Code (Act Vof 1903), ss. 48 (1) (a), 
(b), l1—Afortgage decree—Composite decree jor 
sale of mortgaged property with provision for recovery 
of balance outstanding from other properties of 
mortgagor——Execution for balance due after appropria» 
tion of sale-procecds—Limitation—Question of law 
Res judicata—‘Certain date’, meaning of. 

A combined decree in a mortgage suit for salo of 
the mortgaged properties and, if the sale-proceeds 
are insutlicient to satisfy the decree, for recovery 
of the balance from the other properties of the mort- 
gogo though irregular, is not illegal. [p. 749, col. 

p 747, col. 1; p. 749, col. 2.] 

` Dinabandhu Nandi v. Mashuda Khatun, 17 Ind. 
Cas. 263; 16 C. L. J. 318; Periasamu Kone v. Muthia 
Chettiar, 23 Ind. Cas. 515; 38 M. 677; 15 M. L. T. 232; 
Sadho Singh v. Maharaja of Benares, 29 A. 1%; 
3 A. L, J. 606: A. W. N (1906) 25), referred to. 

The proper procedure in such a case is to pass a 
decree for sale of the mortgaged properties in the 
frst instance, and if the mortgaged properties are 
found, on sale, insufticient to satisfy the decree, g 
separate decree or order should then be made fer 
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realization of the balance from the personand other 
properties of the judgment-debtor. [p. 745, col. 2; p. 
447, col. 1; p 749, col. 2.) i 

Per Abdur Rahim, Ofg. O. J. and Seshagiri Aiyar, J. 
(Phillips, J ,dissenting.)— Thestarting point of limita- 
tion for execution of the portion of the decree relat- 
ing to the unsatisfied balance under section 48, 
Civil Procedure Codo, is the date when, after the 
remedy againsb the mortgaged property has been 
„exhausted, it is ascertained that there is a balance 
due to be recovered from the defendant and his 
‘other properties. [p. 746, col. 2; p. 747, col. 2.] 

Venkata Perumal v. Prayag Dossjee, 29 Ind. Cas, 
.556, overruled. 

Jnanendranath Bose v. Khulna Loan Company 
Limited, 24 Ind. Cas. 35; 18 C. W.N. 492, disapproved. 

Ratnachalam Ayyar v. Venkatrama Ayyar, 29 M. 46; 
Narhar Raghunath Naphad v. Krishnaji Govind Nadga- 
vandi, 15 Ind. Cas. 822; 36 B. 368; 14 Bom. L. R. 
881; Kommachi Kather v. Pakker, 20 M. 107; 7 M. L. 
J.. 66; 7 Ind. Dec. (x. s.) 75; Munawar Husain v. Jani 
Bijai Shankar, ?9 A. 619; A. W. N. (1905) 132; 2 
A. L. J. 376, referred to, 

Per Abdur Rahim, Offg. O. J., and Phillips, J.—Such 
an application is not covered by clause (8) of section 
48, Civil Procedure Code, for the decree does not 
direct payment on a ‘certain date’. For that clause to 
apply, the date should be fixed in the decree or at least 
shonld beascertainablefrom its terms. The expression 
‘certain date’ cannot be construed to mean a date 
which can be made certain, and there is no authority 
for applying the maxim ‘whatever can be made 
cértain is to be treated as certain’ to the construction 
of a Statute of Limitation [p. 746, col. 1; p. 749, col, 1.] 

Per Abdur Rahim, Ofy. C. J.—The application, 
however, falls under clause (a) of the section. The 
date of the decree sought to be exevuted need not 
necessarily be the date put down at the time it was 
drawn up. The words ‘sought to be executed’ in the 
clause indicate that the date is to be ascertained with 
reference tothe time when the decree becomes 
capable of andripe for execution according to its 
terms, and not always the date which it bears on its 
face. [p. 746, col. 1.] 

Per Seshagiri Atyar, J.—The essence of the law of 
limitation is to provide against dilatoriness and 
negligence in the enforcement of a man’s rights. 
‘But where the party is unable to seek his remedies, 

“it cannot be said that he has failed to avail himself 
of the cause of action that has accrued to him. [p. 747, 
“col, 2.) 

Por Phillips, J.—Such an application falls neither 
under clause (a) nor under clause (b) of section 
48, Civil Procedure Code. The Legislature has laid 

"down a period of twelve years as the maximum period 
within which a decree can be executed (save in the 
case’ of fraud) and presumably this period has been 
fixed to avoid a prolonged harassing of the judg- 
ment-debtor, and consequently the section must be 
construed strictly. ip. 749, cols. 1 & 2.] 

It is open to the decree-holder in the case of such 
.v, composite decree, to apply for amendment by 
omission of the personal decree, in which case, if a 
personal decree is subsequently given, twelve years’ 
time will run from the date of the latter decree. The 
words of section 48 should be interpreted as they 
stand, viz. the date of the decree must be one date 

“alone and from that date twelve years must be calcu- 


‘ated. [p. 750, col, 1.] 
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Per Sadasiva Aiyar, J. (in the referring order):— 
The decision on a question of law in one proceeding 
is not ves judicatain any later proceeding except to 
this extent, namely, that the right which was the 
object-matter of the former proceeding and was 
established in favour of one party cannot be ques- 
tioned in the subsequent proceeding. [p. 744, col. 1.] 


Civil miscellaneous second appeal against 
the decree of the “District Court, Tanjore, 
in Appeal Suits Nos. 598 and 653 of 1913, 
preferred against the order of the Court 
of the District Munsif, Valangiman, in 
Execution Petition No. 454 of 1912, in 
Original Suit No. 117 of 1894. 

This civil miscellaneoua second appeal 
coming on for hearing on the 7th February 
1916, upon perusing the grounds of appeal, 
the judgment and decree of the lower 
Appellate Court and the judgment and order 
of the Court of first instance and the material 
papers in the case, and upon hearing the 
arguments of Mr. G. S. Ramachandra Atyar, 
for the Appellants, and of Mr. S. Muthiah 
Mudalicr, for the Respondents, and the 
case having stood over for consideration 
till the 16th of February 1916, the Court 
(Sadasiva Aiyar and Moore, JJ.) made the 
following , 


ORDER OF REFERENCE TO 
FULL BENCH, 


Sapasiva Atyar, J—The plaintiff is the 
lst appellant. The decree was passed so 
long ago as in January 1895. The execu- 
tion petition ont of which this appeal 
arose was filed on the 14th November 
1912. The question is whether it is barred 
by the twelve years’ period mentioned in 


_section 48 of the Code of Civil Procedure. 


The decree, as I construe it, is a mort- 
gage-decree directing sale of the mortgaged 
properties, if they are not redeemed within 
three months by payment of the decree 
amount. It is also a personal decree against 
the Ist defendant and a decree realisable 
by the attachment and sale of the family . 
properties of the defendants for any balance 
which might be left after the mortgaged 
properties are sold. Instead of postponing 
the passing of the personal decree till after 
the mortgaged properties are sold and the 
price fetched at the sale is ascertained 
to be inadequate to satisfy the amount 
due to the mortgagee, a personal decree 
contingent on the mortgaged properties not 
fetching the whole of the decree amount 
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was passed at once on the 16th January 
1895, according to the old practice in the 
mofussil. I do not think that, as contended 
by the respondents, a decree executable 
at once against the person of the Ist 
defendant for the whole amount decreed 
was intended to be passed, that is, executable 
even before the mortgaged properties were 
brought to sale. [See Paradiah v. Kumara 
Venkata Perumal (19). 


An order absolute for sale was passed 
on the llth April 1900. The passing of 
an order absolute was made in execution 
under the old Civil Procedure Code and 
did not mean the passing of a final decree 
(according to the decisions of this Court). In 
accordance with the order absolute, the 
mortgaged properties were sold on the 
8rd May 1901 and the sale was confirmed 
on the 12th July 1901. and the right to 
proceed against the person of the Ist 
defendant and against the family properties 
of the defendants granted by the decree 
of 16th January 1895 became ripe on there 
being an unsatisfied balance out of the 
decree amount after the sale of the mort- 
gaged properties. 


If the twelve years’ period mentioned 
in section 48 of the Code of Civil Procedure 
be calculated either from the date of the 
combined decree of 1895, or the date of 
the order absolute for sale, April 1900, 
the present execution petition of November 
1912 is clearly barred. If, however, it is 
calculated from July 1901, when alone the 
decree holder’s right under the decree to pro- 
ceed against the person of the lst defendant 
and the other properties of the defendants 
could be, for the first time, enforced, then the 
execution petition is not barred by limitation. 

As I have held that the decree did not 
give a right to proceed against the person 
and other properties for the decree amount 
at once on the date of the passing of the 
decree and as no “certain” date was fixed 
for the accruing of that right to the. 
deeree-holder, it is arguable that section 
48 (1) (b) of the Code of Civil Procedure, 
which prohibits any fresh application for 
execution after the expiration of twelve 


(1) 21 Ind. Das, 782; 26 M. L. 


J. 3 li M. L.T, 
580; (1914) M, W. N. 167, 
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years from the date of default in making 
a payment which is directed by the decree 
to be made at a “certain date”, does not 
apply to this case. The date on which 
the decree directs the balance to be paid, 
in default of which execution can proceed 


against other properties, is the date of 
the confirmation of a fature sale of the 
mortgaged properties, the latter date 


depending on when the decree-holder applies 
for sale of the mortgaged properties and 
when the proceedings for sale become ripe 
and wheu the Court fixes the date for 
sale, etc. Bat it can so be made certain 
by the decree-holder bringing the mortgaged 
properties to sale,and may we not apply 
the doctrine that that is certain which can 
be rendered certain? In Narhar Raghunath 
Naphad v. Krishnaji Govind Nadgavandi (2) 
it was held that section 48, clause 1 (a), itself 
must be interpreted as meaning “the date of 
the decree sought to be executed if the decree 
is capable’ of execution at once or, if the 
decree is not capable of execution at once, 
the date when the decree becomes execut- 
able.” I have incidentally considered this 
decision in my judgment in the case reported 
as Venkatamma v. Manikkum Nayani Varu 
(3). The case of Narhar Raghunath Naphae v. 
Rrishnaji Govind Nadgavandi (2) is in respect 
of the material facts analogous to the present 
case. There a decree passed in 1692 
became for the first time capable of execu- 
tion in 1908 in respect of the personal 
remedy given to the plaintiffs in the 
fourth part of that decree. Until 1908 
the decree in respect of that part of the 
remedy was merely ancillary and provisional. 
It was held that the twelve years’ period 
mentioned in section 48 must be calculated 
from 1908 when only that part ol the 
decree became capable of execution. Though 
I was inclined to follow Narhar Raghunath 
Naphad v. Krishnaji Govind Nadgavandi (2) in 
my judgment in Venkatamma v. Manikkam 
Nayant Varu(3), it was unnecessary to express 
a finalopinion on that point for the purpose 
of that decision Mr. Justice Napier 
who took part with me inthe decision in 
Venkatamma v. Manikkam Nayant Varu (3) 
expressed still greater doubts than myself 


(2) 16 Ind. Cas. 822; 36 B. 368; 14 Bom, D, R. 491, 
(8) 26 ma, Ons, 244; 16 M Lu T, 999. 
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as regards the correctness of the construction 
of section 48 in Narhar Raghunath Naphad 
y. Krishnaji Govind Nadgavand? (2) and of 
the construction of Article 182, old Article 
179, in Muhammad Suleman Khan v. Muham- 
mad Yar Khan (4), the analogy of which 
decision was relied on in Narhar Raghunath 
Nophad v. Krishnaji Govind Nadgavandi (2). 

Mr. Q. S. Ramachandra Aiyar suggested 
that the decision as to the constroction of 
section 45 is not necessary in this case, 
because it had been held in a prior execution 
application of 1910 that that application 
was not barred as the twelve years should 
be calculated only from July 1901. But 
as the applicability of the bar by section 
48 to the present execution application 
does not necessarily depend upon the former 
application of 1910 being barred, in other 
words, as tbis application need not neces- 
sarily be within time if the former appli- 
cation of 1910 is held to be within time, 
I do not think that there is anything in 
the contention of the appellants’ Vakil on 
this question „of res judicata, the decision 
on a question of law in one proceeding 
not being es judicata in any later proceed- 
ing except to this extent, namely, that the 
right which was the object-matter of the 
former proceeding and was established in 
favour of one party cannot be questioned 
in the subsequent proceeding. See Man- 
galathammal ¥. Narayanaswami Atyar (5) 
(6). Palaniappa Chettiar v. Savari Naidoo 
6). 

Returning then to the main question, 
the case of Venkata v, Perumal Prayag Dossjee 
(7) was quoted by the respondents’ 
learned Vakil as in his favour. The decree 
in that case was construed by the District 
Judge (see his “ finding”) as a decree 
granting only a provisional personal remedy, 
provisional on the sale of the mortgaged 
property not fetching the full decree 
amount. But it does not appear that the 
learned Judges of this Court (Oldfield and 
Tyabji, JJ.,) accepted that finding, as the 
following sentence occurs in their judg- 
ment :— We think it sufficient that the 


(4) 17 A. 39; A. W, N. (1894) 19]; 8 Ind. Dee. 
(x. s.) 849, 

(5) CO M. 46127 M. L.J 270, 

(6) 18 M. L. J. 648; 4 M. L. T. 233, 

(7) £9 Ind. Cas. 556. : 
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was never atany time, after 
Inexecutable.” But they 
also state that “it did not provide for 
the payment of any money by defendant 
on a certain date,” thus showing that on 
the date of the decree, the mortgagor was 
not made liable at once to pay personally 
the whole decree amount, Anyhow, I have 
been unable to fally understand the reason- 
ing of the jadgmentin that case. Narhar 
Raghaunath Naphad v. Krishnaji Govind Nad- 
gavandi (2) is referred to in the judgment 
as also Venkotamma v. Manikkam. Nayani 
Varu (3), but no dissent is expressed from 
Narhar Raghunath Naphad v. Krishnaji Govind 
T think that even if the 
words of section 48, clause ( ) (a). cannot be . 
extended as held by the Bombay High Court 
in Narhar Raghunath Naphid v. Krishnaji 


decree before us 
it was passed, 


Gound Nadgarandi :2) so as to include 
the later date when a decree becomes 
executable, the decision therein can be 


supported on the ground that the words 
“ certain date” in clause (1) (b) might be 
made to include the future date which 
is rendered certain by proceedings and facts 
ordinarily expected to take place. For 
instance, let us take a case where a com- 
promise decree is passed making a certain 
sum payable to a minor girl on her marri- 
age, the minor being six years old on the 
date of the decree. Supposing that the 
marriage takes place when she attains her 
nineteenth year, more than twelve years 
after the decree—lIs section 48 to be treated 
as a bar to execution because the date of 
her marriage was not “certain” in the 
ordinary sense on the date of the decree P 

I would, therefore, refer for a decision of 
a Fall Bench the following question :— 

Where a mortgage-decree for sale includes 
also a provisional decree for recovery of 
any balance from the other properties of 
the mortgagor in case the sale- proceeds of 
the mortgaged properties are found insuffi. 
cient, to satisfy the entire decree amount and 
where the mortgaged propertiesare after- 
wards sold and the sale-proceeds are insuffi. 
cient, from what date is the twelve years’ 
period mentioned in section 48 of the Code 
of Civil Procedure to be calculated where 
an application is made to enforce the 
decree for the balance against, the judg- 
ment-debtor’s other properties ? š 
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Moor, J.—The deeree in this case is 
similar in its terms to the decree which 
the learned Judges had to construe in 
Venkata Perumal v. Prayag Dossjee (7), which 
is against the appellants. | 


The decree directs first the sale of the 
mortgaged properties in defanlt of payment 
of the decree amount within three months 
and that the ist defendant personally and 
the common family properties of.the defend- 
ants shall be liable for any balance not 
obtained by the decree. The decrre was 
not, I think, executable against Ist defend- 
ant personally and the family properties 
until after the sale of the mortgaged pro- 
perties had taken place. In fact, as my 
learned brother has pointed out, the right 
to proceed against Ist defendant peraonally 
and the family properties of the defendants 
was contingent on there being an ursatisfied 
balance out of the decree amount after 
the sale of the mortgaged properties. Narhar 
Raghunath Naphad v. Kitshnayt Go ind Nad- 
gavndi (2) is referred to but not expressly dis- 
sented from in Venkata Perumal v. Prayag 
Dossjee (7), and L confess that I have found 
some difficulty in following the reasoning of 
the judgment iu the latter case. 


The learned Judges (Oldfield and Tyabji, 
JJ.) observe that ‘authority is unsettled 
as to the portion of section 48 of the Code 
of Civil Procedure applicable to such a 
decree, and go onto say “that the 
decree before us was 
inexecutable and that it did not provide for 
the payment of any money by the defendant 
on a certain date.” The effect of the 
decision appears to be that in the opinion 
of the learned Judges the period of twelve 
years’ limitation in that particular case 
must be calculated from the date of the 
decree, and rot from the date when the 
sale-proceeds of the mortgaged properties 
prove insufficient and the balance is ascer- 
tained, 


In Venkata v. Manikkyam Nayant Varu (8) 
my learned brother was inclined to follow 
Narhar Roghunath Naphad v. Wrishnaji 
Govind Nadgavandi (2), while Napier, J., 
doubted the correctness bf the decision. 

I accordingly agree in the question 


which my learned brother proposes to refer 
toa Full Bench, 
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This civil miscellaneous second appeal 
coming on-for hearing on the 18th July 
1916, upon the que-tion referred for the 
decision of the Fall Bench, upon pernsing 
the Order of Reference and upon hearing 
the arguments’ of Mr. A. V. Viswan tha 
Sastra for Mr. G. S. Ramachandra Aiyar, for 
Appellants Nos. 3 to5,and of Mr. S. Muthiah 
Muduliar, for the Respondents, and the case 
having stood over for consideration till this 
day, the Court expressed the following 

OPINION. 


Aspur RAHIM, Orra. C. J.—The answer to 
the question referred to the Full Bench 
should be that the period of limitation 
under section 48 of the Cade of Civil 
Procedure runs from the date when, after 
the remedy against the mortgaged property 
has been exhausted, it is ascertained that 
there is a balance due to be recovered 
from the defendant and his other pro- 
perties. The decree in this case was passed 
betore the present Coce of Civil Procedure 
came into operation, and under the provisions 
cf the Transfer of Property Act. Properly 
speaking, there should have been first a 
decree for sale of the mortgaged properties, 
and if the mortgaged properties were found 
insufficient, a separate decree or order should 
then have been made for realization of the 
balance from the person and other properties 
of the judgment-debtor. But there was a 
very prevalent practice in the mofussil 
Courts to draw op one decree providing 
for the sale of the mortgaged property 
and if the sale-proceeds were insufficient to 
satisfy the decree, for recovery of the balance 
from the other properties of the mortgagor. 
A combined decree like this, though 
irregular, has been held to be within the 
competency of the tourt and binding 
on the parties—See Dinabandhu Nandi 
v. Mashuda khatun (8. It has further 
been ruled that in such cases, it is not 
necessary to obtain another separate decree 
or crer under section 90 of the Transfer 
of Property Act, see Periasam: Kone v, 
Mauthia Chettiar (9). 


That waa the state of law, when section 48 
of the Code of Civil Procedure which now 


(8) 17 Ind Cas. 263; 16 C. L. J. 818. 
(9) 23 Ind. Cas, 516; 38 M. 677; 15 M, L. T, 232, 
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provides the limit of time for execution was 


enacted. It is in these words:—. 

“Where an application to execute a decree 
not being a decree granting an injunction 
has been made, no order for the execution of 
the same decree shall be made upon any fresh 
application presented after the expiration 
of twelve years from (a) the date of the 
decree sought to be executed, or, (b) where 
the decree or any subsequent order directs 
any payment of money or the delivery of 
any property to be made at a certain 
date or at recurring periods, the date 
of the default in making the payment or 

“delivery in respect of which the applicant 
seeks to execute the decree.” I am not 
prepared to hold that clause (b) applies to 
decrees like the one under consideration, 
for they cannot be said to direct payment 
or delivery of property at a “certain” date. 
For that clause to apply, the date should 
be fixed in the decree or at least should 
‘be ascertainable from its terms. We have 
not been referred to any authority for 
applying the maxim “whatever can be made 
certain is to be treated as certain” to the 
construction ofa Statute of Limitation and I 
am notaware of any. 


‘I think, however, the case falls under 
clause (a). There is no good reason for hold- 
ing that the date of the decree sought t3 be 
executed must necessarily be the date put 
down atthe time it was drawn up. The 


Legislature by using the qualifying words . 


“sought to be-executed” seems to me to 
have indicated that the date is to be 
ascertained with reference to the time when 
the decree becomes capable of execution. 
Otherwise, there are cases in which, if time 
were to be reckoned from the date when 
the judgment i is pronounced, which as provid- 
ed in the Code of Civil Procedure (Order 
XX, rule 7) is the date which the decree 
must bear, the result would be that the 
decree-holder would not be able to execute the 
decree at all; for instance where a decree 
directs something to be done upon a certain 
contingency, such asin the case mentioned 
by Sadasiva Aiyar, J., where a decree for 
partition provides for an amount to be spent 
for the marriage of a girl belonging to a 
Hindu family in the event of and when the 
marriage takes place. A decree may give 
more than one relief, some of them may be 
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. enforceable at once and some ean only be 


enforced at future dates either fixed in the 


-deeree or depending on the happening of a 


particular event. A decree is defined as 
‘the formal expression of an adjudication 
which, so far as regards the Court expressing 
it, sanelusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit’. When 
the reliefs given in respect of those rights 
are distinct and enforceable at different 
periods of time, then for purposes of execu. 
tion, there are in fact more than one decree 
though embodied in one document. In such 
cases, it is only reasonable to hold that the 
date of the decree sought to be exeznted 
within the meaning of section 48, clause (a), 
of the (ode of Civil Procedure may not be 
what it bears on its face. It is the date 
when the particular adjudication sought to 
be enforced becomes ripe for execution accord- 
ing to the terms of the decree. 


This isthe view of the law adopted in 
Ratnachalam Ayyar v. Venkatrama Ayyar (10) 
and in Narhar Raghunath . Naphad v. 
‘Kiishnaji Govind Nar'gavandi (2). In Vydio- 
natha Iyer v. Subramanian Pattar 111) 
the learned Judges seem to have gone 
even further, holding that in cases of 
this class, time begins to run for the 
whole of the decree only from the time of 
the ascertainment of the amount left 
undetermined. But I do nct wish to express 
any decided opinion asto whether this is 
correct. The opposite view was expressed in 
Jnanendranath Bose v. Khulna Loan Company, 
Limited (12) and by this Court in Venkata 
Perumal v. Prayag Dosyee (7), where it was 
held that time must be calculated from the 
date which the decree bears on the face of 
it, and it makes no difference whether that 
part of the decree which is sought to -be 
executed did not become capable of being 
enforced until afterwards. For the reason 
which I have given, I am of opinion that 
the ruling in Ratnachalam Ayyar v. 
Venkatrama Ayyar (10) and Narhar Raghu- 
nath Naphad v. Krishnaji Govind Nadga- 
vandi (2) iscorrect and the case reported 
as Venkata Perumal v] Prayag Dossjee (7), 


(10) 29 M. 46. A 
(11) 10 Ind. Cas. 559; 84 M. 104; 21 M. I. J. 546; 
JO-M. L. T. 69; (1911) 2 M. W N. 93. 
- (12) 21 Ind. Cas. 35; 18 0, W. N, 498. 
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ao far as this point is concerned, must be 
„overruled, 

The answer will be as proposed by 
Seshagirai Aiyar, J., and myself. 


SESHAGIKI Aryan, J—I am of tha same 
opinion. The decree in this case was passed 
in January 1895. Its terms are “that the 
defendants do pay to the plaintiff the suit 
amount with costs and with interest on the suit 
amount atthe rate of ô percent. per annum 
from the date of the plaint till the date of 
realization of the amount within three months 
from this date, thatin default the mortgaged 
properties shall be sold by public auction 
and if there be balance even after that, it 
shall be recovered by the plaintiff from the Ist 
defendant and the common family properties 
of both the defendants.” Even under the 
Transfer of Property Act, the decree for the 
balance ought to have been passed only on 
ascertaining the amount remaining due after 
the sale of the hypothesa. Nonetheless, 
the loose practice of passing a- combined 
decree for sale as well as for the recovery 
of the balance in case the sale proceeds 
resulted in a ceficit was generally prevalent. 
The new Code of Civil Procedure, by making 
section 90 of the Transfer of Property 
Act part of the procedure to be followed in 
the framing, of decrees, has drawn pointed 
attention to what a mortgage-decree should 
contain at the outset, and when the personal 
decree for the balance should be passed. It 
was held by Mookerji, J., in Dinabandhu Nandi 
v. Mashudah Katun(8) that a composite decree 
like the'present one, “though not strictly in 
conformity with the provisions of the Transfer 
of Property- Act, is a good and valid 
decree as between the parties thereto.” lt 
has also been held that in the case of such 
decree it is not necessary to apply for a 
further order under section $0 of the Trans- 
fer of Property Act, after exhausting the 
mortgaged properties: Sadho Singh v. 
Maharaja of Benares (13) and Periasami Kone 
v. Muthia Chettiar (9). 

If the deeree is binding on the parties, 
and if it is executable without a further 
application for granting a personal decree, 
the next question is, when does it become 


(13) 29 A, 133 A. L.J. 606; A W. N. (1906) 
29], : 
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executable. In Kommachi Kather v. Pakker 
(14), it was held by this Court that it is 
only on the ascertainment of the deficit 
that’ the decree is executable. The observa- 
tions of the Banerji and Richards, JJ., in 
Munawar Husain v. Jani Brjat Shankar (15) 
show that any application to execute the 
personal decree before the hypotheca is sold 
will not be in accordance with law and 
will not be regarded as a step-in-aid of exe- 
cution. Pertasamd Kone v. Muthia Chettiar 
(9) speaks of such an application as one 
which the Courts should never entertain. 

Now comes the crucial question whether 
under section 48 of the Code of Civil Pro- 
cedure, time begins to run against the 
decree-holder from the date of the composite 
decree or only from the date when it be- 
comes executable against the person and the 
other properties of the judgment-debtor. If 
the parties are bound by the terms of the 
decree, and if it cannot be given effect to 
until the happening of a contemplated con- 
tingency, limitation cannot be said to run 
against the party seeking to enforce his 
rights until heis in a position to avail himself 
of the advantage. The essence of the law of 
limitation is to provide against dilatoriness 
and negligence inthe enforcement of a man’s 
rights. But where the party is unable to 
seek his remedies, it cannot be said that 
he has failed to avail himself of the cause of 
action that has accrued to him. 

It is {roe that under section 48, the twelve 
years’ period runs from the date of the decree 
sought to be executed. As pointed ont by 
Sadasiva Aiyar, J.,in the order of refer- 
ence, the literal corstruction of this section 
would render nugatory clauses in partition 
decrees directing payment of sums of money 
for marriages, etc., on the performance of | 
the ceremonies. Hz facie such sums would 
not be recoverable at once; for the con- 
Consequently, 

reckoned 
the party 
without a 


if the twelve years are to be 
from the date of the decree, 
in very many cases will be 
remedy. 

lt is a well recognised principle of juris- 
prudence that “where the language of a 


(14) 20 M. 107; TM. D. J. 66; 7 Ind. Dec. (x, s.) 75. 
(5) 294.619; A. W.N. (1905) 13324. L. J, 
376. 
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Statute, in its ordinary meaning and gram- 
matical construction, leids to a manifest 
contradiction of the apparent purpose of 
the enactment, or to some inconveniencs 
or absurdity, hardship, or injustice pre- 
sumably not intended, a cons:rustion may 
be put upon it which modifies the maaning 
of the words, and even the structure of 
the sentance.’ Maxwell on the Interpre- 
tation of Statutes, page 344", ftis on this 
principle, I take it, that the decision of 
the learned Judges of the Bombay High 
Court in Sheodas Danla‘ram Marwati v. 
Narayan Asani (16) procesds. Vy léianatha 
Iyer v. Subramania Fattar (ll) and 
Ratnachalam Ayyar v. Venkatrama Ayyar 
(10) lay down that notwithstanding the 
date of the decree, it becomes execat- 
abla, sa as to invite limitation against 
the party not able to seek relief at once, 
only when the decree is capable of 
execution and not before. The leirned 
Judges who decided Venkata Perumal v, 
Prayag Dossjee (7) have taken a different 
view, and they are supported by Jnanendra- 
mnath Bose v. Khulna Loan Uompany, Lianited 
of decisions in this 


(12). The course 
Presidency is the other way. I would, 
therefore, ovarrule Venkata Perumal v, 


Prayag Dussjee (7) and answer the refer- 
by saying that limitation began to 


ence 

run in the case of the decree uuder 
execution only when the balance was 
ascertained. 

Pures, J.—This reference has arisen 


from the fact that the question referred 
has been answered in two different ways, 
in one way by this Court in Venkata 
Perumal v. Prayag Dossiee (7) and in 
another way by the Bombay High Court in 
Narhar Raghunath Naphad y. Krishnajt Gorind 
Nadgavandi (2). The Bombay High Court 
has held that the date from which the limita- 
tion is to run is the date when the decree 
became in all its parts ripe for execution, 
that is to say, when the personal remedy be- 
came available to the decree-holder. In 
Venkata Perumul v. Prayag Dossjee (7), Oid- 
field and Tyabji, JJ., have held that tne 
period of limitation must run from the 
date of the decree. The decision of the 
Bombay High Court is supported by a 

(16) 12 Ind, Cas, 811; 36 B. x63; 13 Bom. L. R. 


1153. 
*Pifth Edition page 372—Fd, 
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decision in Muhammad Suleman Khan v. 
Muhammal Yar Khan (4), where it was 
held that, under Article 179 of the Limi- 
tation Act of 1877, the date of the decree 
from which the three years’ limitation is to 
run must necessarily apply only wherè 
there is a decree or order which ean at 
its date be executed. In Vytianatha Iyer 
y Subramania Pattar 111) it was held 
For the purposes of limitation regarding 
execution of a decree the decree must be 
taken as a whole and ordinarily when 
a portion of the decree is not exesutable 
by reason of the fact that the amount 
due under that portion is left to bə de- 
termined at a future time, limitation begins 
to run as regards execution of the whole 
decree only from the time of ascartatamant of 
the amount left undetermined, even though 
it might have baen open to the party to 
have executed the other portions earlier.” 
Those two cases did not raise a question 
under section 48 of the Code of Civil 
Procedure, but under the Limitation Act, 
and they are not direct authority forthe 
present case. In Sabhanatha Dikshatar v. 
Subba Lakshmi Ammal (17), in the case of 
a decree for payment of a certain sum 
annually as maintenance, is was held that 
execution was barred by limitation when 
the application was put in more than three 
years from the previous application, and 
similarly in Yusuf Khan v. Sirdar Khan 
(18). In Ratnichilam Ayyar v. Venkat- 
rama Ayyar (10) it was also held, “A 
decrae which leaves matters to be subse- 


quently ascertained becomes capable of 
execution as to them only when they 
are ascertained; and an application for 
execution will not be barrei if pre- 
sented within three years of the time 
when, by such matters being settled, it 


beoomes execntable,” 

‘The authorities are clearly conflicting, 
and I think we must turn to the section 
for determining what is the correct inter- 
pretation of it. ' 

Section 43 of the Code of Civil Procedure 
Jays down: —Where an application to execute 
a decree not being a decree granting aù 
injunction has been made, no order for 


7 M. 50; 2 Ind. Dec. (x. s.)-641, 
(18) 7 M. 83; 2 Ind, Deo. (x. s.) 643, 
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execution of the same decree shall be made 
upon any fresh application presented after 
the expiration of twelve years from (a) 
the date of the decree sought to be executed, 
or, (b where the decree cr any subsequent 
order directs any payment of money or 
the delivery of any property to be made 
at a certain date or at recurring periuds, 
the date of the default in making the 
payment or delivery in respect of which 
the applicant seeks to execute the decree. 


It is suggested by Sadasiva Aiyar, dJ. 
in his order of reference, that, possibly, 
clause (b) might cover the present case 
‘on the ground that the ‘words certain 
date’ might be made to inclade the future 
date which is rendered certain by proceed- 
ings and facts ordinarily expected to take 
place.” But, with all deference, it appears 
. to me that, inthe present case, there is 
no decree for payment at a certain date 
because the decree provides, firstly, for the 
sale of the mortgaged properties, and 
itis only in case the proceeds of the sale 
are insufficient to extingnish the debt that 
any necessity arises for payment under 
the personal decree, and it can hardly 
be said, when it is not even certain that 
any payment will have to ba made, that 
it orders payment at a certain date. In 
this view, clause (b) is not applicable to 
` the present case, and the application would 
bo barred unless it is in time under clause 
(a). Under clause (a)' we have to com- 
pute the period from the date of the 
decree sought to be executed. The words, 
in themselves,. are very clear for a 
decree can only bear one date, but the 
matter has been somewhat complicated by 
the rulings to which I have referred above, 
that similar words in the Schedule to the 
Limitation Act are to be moditied by 
reading into the words “the date of the 
decree” the words “the date when the 
decree becomes executable.” Tnis addition 
to the words of the Statute has, it appears 
to me, been suggested in order to avoid 
hardship and to give a reasonable meaning 
to the words contained in the Statute. A 
similar addition may be read into section 
49 (a), but this is no authority for going 
even farther, The Legislature has laid 
down a ‘period of twelve years as the 
fuaximium period within which a decres 
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can be executed (save inthe case of fraud) 
and presumably this period has been fixed 
with a view to avoid a prolonged harass- 
ing of the juJgment-debtor, and conse- 


quertly I think the section must be strictly 


construed. Assuming that “the date of 
the decree” means “the date whea the 
decree becomes executable, I can see no 
reason for adding the words “and 


any subsequent date on which a further 
relief is granted”, more especially when 
the decree is one which onght not to have 
been passed in its present form. The trouble 
in this case has arisen from the fact that the 
decree is erroneous. ‘The decree for the 
sale of the mortgaged properties should 
first have been made, and subsequently a 
personal decree given for any balance cut- 
standing. It would have been open to the . 
decree holdertn have the decree amended by 
omitting the personal decree, ln that case, 
ifa personal decree had been subsequently 
given, twelve years’ time would have run 
from the date of that decree. It has 
been held that a decree must be treated 
as a whole [ride Vydianath Tyer v. Sub- 
ramania Partar (11) and Viraraghava Ayyangar 
v. lornammal (19)]. In Ashfaq Husainy. 
Gauri Sahat (<0), it was even held by the 
Privy Council that, where there were two 
decrees, one against several defendants and 
a subsequent decree against another defend- 
ant who had Leen ex garte at the first 


“hearing, the period of limitation did not 


begin to run until the date of the sub- 
sequent decree against this one defendant. 
These cases are authority for holding that 
there can be only one date from which 
limitation is to proceed, Whatis suggest- 
ed should be done in tbe present case 
is, that limitation as regards one part of 
the decree should run from the date of 
the decree, and as regards another part of 
it, from the date when that portion 
becomes ripe for its execution. If, however, 
there is only one date from which limita- 
tion begins to run, it does not appear to 
me pessible to construe this one decree 
as having two separate dates for the 


(19) 23 M. 60; 9 M. L. J. 284; 8 Ind, Dec. (N. s.) 
436. 

(20) 9 Tnd. Cas. 975; 33 A. 264; 8 A. Tn J. 28%: 16 
C. W. N. 370 P. C); 9 M. L. J. 380; 13 0. L. J. 851; 
13 Bom. L. R. 367; 4 Bur, L.T. 121; 21 M. D. J. 1140, 
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commencement of limitation. There is 
nothing in the words of section +8, clause 
(a), to support this theory, unless one can 
read something into that section which is 
not there. In consequence of the law 
having been laid down to that effect, I 
would prefer to interpret the words as 
they stand, and would hold that the date 
of the decree must be one date alone and 
from that date twelve years must be 
calculated. It is the view taken in Ven- 
kata Perumal v. Prayag Dossjee (7) by a 
Bench of this Court and also by the 
Calcutta High Court in Jnanendranath Bose v. 
Khulna Loan Company, Limited (12) and I 
would prefer to follow these decisions rather 
than the one of Narhar Raghunath Naphad v. 
Krishnajt Govind Negavandi (2). Iv this view, 
in answer to the question referred, I would 
bold that the date mentioned in section 
48 of the Code of Civil Procedure is the 
date of the decree and not tke date 
when the sale-proceeds of the mortgaged 
properties had been found to ke insufficient 
to satisfy the decree. 





This case coming on for hearing after 
the expression of the opinion of the Full 
Bench on the question referred for deci- 
sion by the order. dated the 16th 
of February 1916, the Court (Mr. Justice 
Sadasiva Aiyar and Mr. Justice Napier) 
delivered on the 18th September 1916 the 
following 


JUDGMENT.—Following the opinion of 
the Full Bench we hold that the execu- 
tion petition is not barred by limitation. 
We reverse the lower Appellate Court’s 
order and restore that of the District 
Munsif. The respondents will pay the 
appellants’ costs in this and inthe lower 
Appellate Court. 

Appeal allewed, 

V.R.P. 
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MADRAS HIGH COURT, 
Civin MIsoELLANEOUS Seconp APPRAL No. 11 
oF 1916. 
August 9, 1916. 
Present:—Mr, Justice Oldfield and 
Mr. Justice Sadasiva Atyar. 
SAMINATHA ASARI — Responpent No. 1 
—APPELLANT 
versus 
G. GOPALAKRISHNA AIYENGAR— 


Petitioxer No. 3— RESPONDENT. 

Limitation Act (IX of 1998), Sch. I, Art. 182— 
Execution of decree, application for —Last intervening 
application by hostile claimant—Prior applicant, 
whether representative of petitioner. 

An application for execution of a decree which is 
presented more than three years after a prior applica- 
tion by a person not entitled to execute the decree 
and claiming hostilely to the petitioner, is barred 
under Article 182 of the Limitation Act. The prior 
applicant cannot be.treated as the representative of 
the petitioner to the prejudice of the judgment- 
debtor. [p: 752, col. 1.] 

A mortgagee decree-holder having died in 1908, his 
widow, on 24th November 1910, made an application 
for execution of the decree, which was opposed 
by tho alleged adopted son of the decree-holder. In 
1912, ihe latter filed a suit to declare his adoption 
and it was upheld on 21st July 1913. He made the 
present application for execution more than three 
years after the application by the widow: 

Held, that the application by the widow having been 
hostile ‘to the petitioner, she could not be treated as 
the representative of the petitioner to the prejudice 
of the judgment-debtor and that the present applica. 
tion was, therefore, barred. [p. 752, col. 2.] 

Appeal against the order of the Court of 
the Subordinate Judge, Mayavaram, in 
Appeal Suit No. 26 of 1915, preferred against 
that of the Principal District Munsif, Kumba- 
konam, in Execution Petition for Revision 


No. 388 of 1914 Origine! & Suit No. 317 of 
1902). 


FACTS are clear from the following 
judgment of the Subordinate Judge:— | 

“I. This appeal arises out of an execution 
petition for enforcement of the mortgage 
decree in Original Suit No. 317 of 1902 on 
the file of the Principal District Munsif, 
Kumbakonam, by sale of the hypotheea. 

2. The decree in the suits was obtained 
by one Gopalasami Aiyangar. After his 
death, his widow Kannammal came on record 
as 2nd plaintiff. On the latter’s death, the 
petitioner was added as 3rd plaintiff, as 
being the adopted son and legal represen-. 
tative of the original decree-holder. 

3. There were some seven applications 
for execution filed in the case. The first 
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applications were put in by the original 
decree-holder Gopalasami Aiyangar. The 
decree was made absolute on the second appli- 
cation. The third application was filed by the 
widow of the original decree-holder Kannam- 
mal, as his legal representative. The re- 
maining applications were put in by the 
present petitioner as adoptive son of the 
original decree-bolder. The applications 
Nos. 3 to 5 were dismissed without any 
effective steps being taken. The sixth applica- 
tion was also dismissed after service of notice 
on some of the defendants for non-payment 


of batta in regard to the other defendants” 


The.seventh is the final application by the 
present petitioner. All the applications 
were filed within three years of each other, 
and within twelve years from the date of the 
decree. i 

4. The final application was opposed by 
the lst defendant, the opposition being 
based on the following grounds:— 


(1) That the petitioner’s alleged adop- 
tion is not true. 

(2) That the application is not sustain- 
able without the production of a 
succession certificate. 

(3) That the application is barred by 
limitation, since the third applica- 
tion by the widow of the original 
decree-holder was nota valid one 
and cannot enure to the benefit of 
the petitioner. 


ik * F k 


8. The remaining point raised in the 
appeal relates to the question of limitation. 

It is based on the ground that the third 
application for execution by tbe widow of 
the original decree-holder was invalid, the 
petitioner’s adoption having admittedly taken 
place during tbe lifetime of the original 
decree-holder. If tbe said application be 
held to be invalid as put in by a person 
having no right to do so, the present appli- 
caticn would be barred by limitation. If it 
be held to be valid, the application could be 
within time. 

9. In reference to the question under 
notice there seems to be no authority directly 
bearing on the point. From the deposi- 
tion of the petitioner’s brother Srinivasa 
Ragavachariar (P. W. No. 1), it would 
appear there were misunderstandings between 
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the petitioner and his adoptive mother 
Kannammal after the death of tbe original 
decree-holder. The petitioner himself estab- 
lished his adoption in the course of the 
decree in Original Suit No, 47 of 1912, on 
the file of the Kumbakonam Sub-Court (Ex- 
hibit A), decided on 2lst July 1913. The 
original decree-holder having died in 1908, 
his widow Kannammal put in the third appli- 
cation (24th November 1910), “before peti- 
tioner could establish his adoption, as 
representing the estate of her husband 
ignoring the petitioner’s adoption?’ In this 
view of the matter her application may not 
be considered as putin by a person having 
no right whatever todo so. It would seem 
to have been putin by a person professing 
to represent the estate on the assumption of 
the non-existence of the petitioner’s adoption, 
which necessitated the institution of the suit, 
Original Suit No. 47 of 1912, by the peti- 
tioner. That being so, the application by the 
widow was a valid one on the analogy of the 
rulings cited in the order of the lower Court 
(see Rustomji’s Law of Limitation at pages 
497 and 498). 


10. For the appellants themselves, re- 
liance is placed on the cass of Sarammu 
v. Seshayya (1), where it was held that an 
application for execution made by a mother 
as guardian on behalf of her son who was 
really a major at the time, was not an appli- 
cation in accordance with law. In that case, 
the son being really a major as to which 
there was no doubt whatever, his mother had 
not even an apparent right to put in the. 
application. In the present case the peti- 
tioner’s adoption itself being in dispute 
between him and his adoptive mother, the 
latter had prima facie right to apply for 
execution of the decree standing in the name 
of her late husband, though such right 
vanished subsequently by reason of the 
adoption being established in the course of 
the litigation. This circumstance would 
seem to differentiate the present case from 
the ruling cited for the appellants. 

11. For these reasons I am of opinion that 
the petitioner’s final application for execution 
is within time.” 


Mr. T, Narasimha Azyengar, for the Appel. 
lant. 


(1) 28 M. 896; 1 M. L. T, 118, 


ASA İNDIAN CASES. 


BALBIR PRASAD V, KARAN SINGH, 


Mr, A. Krishnasami Aiyer, for the Respond- 
ent. 


JUDGMENT. —We cannot agree with the 
lower Appellate Court’s conclusion that the 


application by the widow enured for the 


‘benefit of the adopted son, the present peti- 
tioner. For the cases they have relied on 
relate either to the representation of the 
real judgment-debtor by some other person 
or to the representation of the decree-holder 
by a person not claiming hostilely against 


him, as the widow was against petitioner.’ 


The authorities in question being irrelevant, 
we have not been shown any other ground 
on which the widow can be treated as the 
representative of the petitioner to the pre- 
jadice of the judgment-debtor. We allow 
the appeal, set aside the lower Court’s deci- 
sion and dismiss the execution petition 
with costs throughout. 


j Appeal allowed, 
V.R. P, 


ALLAHABAD HIGH COURT. 
APPLICATION IN SECOND Appsat No, 709 
© or 19146. 
. August l, 1916. 

Present:—Mr. Justice Piggott. 
BALBIR PRASAD AND ANOTHER— 
JUDGMENT-DEBTORS— APPLICANTS 

~ VETSUS 
KARAN SINGH AND ANOTHER— DECREE- 
HOLDERS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XLI, 7, 5, 
applicebility of —Bwecution—A ppeul—A pplication to 
stay execution, maintainability of, 

The provisions of Order XLI, rule 5, are applicable 
mutatis mutandis to applications on tle execution side, 
{p. 752, col. 2. | 

An application made by an appellant to an appeal 
pending on the execution side in the High Court, 
asking for an order to restrain the Court of first 
instance from taking any steps in execution pend- 
ing the disposal of the appeal, is entertainable under 
Order XLI, rule 6, of the Vivil Procedure Code, 1908. 
[p. 752, ccl. 2.] 

Mr. Panna Lal, for the Applicants, 

Messrs. Pearey Lal Baneri and Sarat 
Cha dra Chaudhri, for the Opposite Party. 

JUDGMENL.—This is an application of 
an unusual character. The position of the 
parties is as follows :— 


The applicants are judgment-debtors and 


the opposite party are decree-holders, 


Ki [1917 


Under .a certain decree for sale on a 
mortgage, it is common ground that the 
decree directed the sale of some share in 
a particular mahal. lt so happened that 
the decree was ambiguous. A difficulty 
arose on the execution side as to whether 
it was a 4th share of this mahal or 
a th share which‘ was to be sold. The 
question must be determined primarily on 
the wording of the decree,, though the 
surrounding circumstances may have, to be 
taken into consideration. 

The Court below has ordered a tth share 
of the mahal to be sold, and the sale has 
already taken place, but an appeal against 
that order has been admitted, and is 
pending before this Court, raising the 
question whether it was fch share and not 


3th share which should have been sold. 
Now the judgment-debtor has presented 
this application praying for an order 


directing the Court below not to confirm 
the sale pending the disposal of this appeal, 
I must make it clear that in the sale 
held under the decree the decree-holder 
purchased the property so that no question 
could arise of the rights of third parties. 
The question at issue , will be decided 
between the parties to the decree itself. 


There has been considerable argument 
before me as to the precise provisions of 
the Civil Procedure Code applicable to the 
present application. 


Personally I have no donbt that the 


application is under Order XLI, rule 5, 
and has to be dealt’ with as such. On 
behalf of the decree-holders it is argued 
that this rale is not applicable, as the 


execution proceedings terminated with the 
sale and contirmation cannot be regarded as 
a step-in-aid of execution. 


The provisions of Order XLI, rule 5, are 
only applicable mututis mutandis to appli- 
cations onthe execution side. The rule as 
it stands presupposes a regular application 
in a snit, the decree in which is sought 
to bə executed during the pendency of the 
appeal, 


Here the appeal is before this Court on 
the execution side and the applicant is 
asking for an order to restrain thé Court of 
first instance from taking any steps in the 
matter pending the-disposal of the appeal. , 
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I am satisfied that such an application 
is entertainable, being subject to the 
provisions of Order XLI, rule 5, of the 
Civil Proceduré Code in so far as they can 
be made applicable. 

Looking at the matter from this point 
of view, I do not think this application 
shonld be granted. So far as the papers 
before me are concerned they show that no 
security has been furnished or tendered. 
The position taken up by the applicants- 
judgment-debtors is that, in the case of 
an order postponing the confirmation of 
the sale being passed, the property itself 
will remain available to meet the claims 
of the decree-holders-respondents in the 
event of the appeal failing. 


This argument overlooks the fact that 
as matters stand the decree-holders are 
entitled to the possession of the property 
and the enjoyment of’ its profits. An 
order postponing the confirmation of the 
sale would certainly deprive them of this 
advantage and put them to undeserved 
loss in case the appeal is dismissed. 

This view of the case baing pointed 
out to the applicants they said they might 
be required to furnish security, 


| do not think they are entitled to this 
indulgence and [ am further of opinion that 
considerable difficulty might be felt by the 
decree-holder in obtaining compensation in 
the event cf the appeal failing. 

On behalf of the applicants it was 
contendéd that confirmation of the sale 
would leave them without any remedy in 
the event of the appeal succeeding, and it 
was sought to invoke the inherent jurisdic- 
tion of the Court in order to stay further 
proceedings in order to prevent the prosecu- 
. tion of the appealfrom becoming purposeless 
or futile. l am quite unable to accede to 
this view of the case. 


At the hearing of the appeal this Court 
will he sitting on the execution side, and 
fully seised of the case. If the appeal 
succeeds it will be upon a finding that the 
decree directed the sale only of 4th of 
the mahal, If this Court arrives at that 
conclusion I have no doubt that it can set 
aside the sale. 

The Court below is bound to confirm the 
sale, provided the conditions of Order 
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XXI, rule 92, have been satisfied. ‘ Its order 
of confirmation will necessarily be subject to 
the result of the appeal. 

For these reasons I do not think that the 
order applied for would be equitable and 
justified. 

[ dismiss the application. 
order is discharged. 

Application dismissed, 


The 


interim 


MADRAS HIGH COURT. 
Civic MISCELLANEOUS Appgan No, 231 
. or 1916, 
January 16, 1917. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Bakewell. 
VAITHILINGA ODAYAR AND ANOTHER — 
Deveapints Nos. l anp 2—- 
APPELLANTS 
versus 
AYYATHORAL ODAYAR AND otHers— 
` Poarxtirrs Nos. L AND 2 AND 
Derenpants Nos. 3, b AND 6— 
RESPONDENTS. 

Casie Disabililies Removal Act (XXI of 1850), s. 1-- 
Apostacy, effect of, on descendants of conrert —Claim, 
reversionary, by descendant of convert to estate of deceas- 
ed Hindu, maintainability of —‘Renouncing,’ ‘ercluded, 
devrived,’ meaning of. 

The removal of disabilities on rights of inheritance 
by an apostate provided for by Act XXI of 1850 
applies only to the convert himself and not to his 
descendants. [p 744, col. 17 

The descendants of a convert to Christianity, there- 
foro, cannot maintain a reversionary suit to the estate 
of a deceased Hindu. [p. 754, eok 1; p. 755, col, 1.] 

Bhagwant Singh v. Kalin, 1! A 100 A W. N. (1888) 
288: 6 Ind Dec N. § 149, dissented from, 

Per Oldfield, J. -The ‘yr nunciation’ and ‘deprivation’ 
referred to in section t of the Act apply only to 
rights which have accrued and not io persons who 
were born in another religion before the succession 
opened. Under the section protection is, in terms, 
given only to one person, the one who has renounced 
or been excluded or deprived, and it cannot he ex- 
tended by construction to others, {p “84, col. L] 

Per Bakewell, J.-The words “having been 
excluded and boing deprived of caste” connote an 
act directed against a particular person, and do not 
apply to an individual who is not a member of a 
particular community bocanse by reason of his birth 
le is included within another community. [p. 756, 
col. 1] 

Avpeal against the order of the Court of 


the Subordinate Judge, Mayavaram, in 
Appeal Suit No. 56 of 1915, preferred against 
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the decree of the Court of the District Munsif, 
Tiruvalur, in Original Suit No. 352 of 1913. 


Mr. T. V. Muthu Krishna Atyar, for the 
Appellants. 
Messrs. T. R. Venkatarama Sastri and 
Aravamuda Atyangar, for the Respondents, 
JUDGMENT, 


OrorieLD, J—The plaintiffs, Christians, 
sued to recover the estate of a ‘deceased 
Hindu, as his reversioners. That is, they 
claimed in virtue oftheir own relationship to 
him, not through «ny earlier reversioner, 
such as Saminada Odayar, the member of 
their branch of the family, who first embrac- 
ed Christianity. The lower Appellate Court 
following Bhagwant Singh v. Kallu (1) held 
that they were relieved from all religious 
disability by Act XXI of 1850 and remand- 
ed the suit for decision on its merits. The 
question is whether this dezision is right. 


The persons relieved by the Act are those, 
who (1) renounce (2), have been excluded 
from the communion of a religion, (3) are 
deprived of caste. Renunciation and depriva- 
tion are applicable only to rights, which 
have accrued, and, therefore, are irrelevant 
in the case of plaintiffs, who were born 
Christians, before the succession opened. 
They, therefore, are not covered by descrip- 
tions (1) and (3). As regards (2) there is 
more difficulty. For the word “exclude” 
is applied in ordinary parlance to refusal 
of rights newly claimed and also deprivation 
of rights already enjoyed, the meaning as 
given in Webster’s Dictionary being (1) “to 
shut out; to hinder from entrance or 
admission; to debar from participation or 
enjoyment; the opposite to admit and (2) to 
thrust out; to expel.” It is an argument 
against the interpretation of “exclude” in 
the Act in the first of these senses that it 
is used in the context between two terms, 
which, as I have pointed out, express a 
different idea. Itis further material that, 
if the Legislature had intended the result 
entailed by plaintiffs’ contention, the per- 
petual right of the descendants of a convert 
to rely on the law of his birth for purposes 
of inheritance from unconverted relatives, it 
could and would have effected it by shorter 
and more ‘explicit language. 


6 Y MA. 100; A. W. N. (1888) 288; 6 Ind. Dec. 
NS 
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These arguments are supported by the 
fact that plaintiff's contention entails con- 
sequences repugnant to reasonableness and 
cousistency. In the case of the original 
convert, his status will be fixed at the date 
of his conversion and his original law will 
be invoked only in order to determine whe- 
ther his relationship entitles him to inherit, 
not whether that relationship exists. No 
anomalies, therefore, beyond the initial one, 
involved in the application of his original 
law, will be entailed. With his descendant 
that case is different, He, having to establish 
both the points referred to above, will find 
the concession involved in plaintiffs’ inter- 
pretation of the Act illusory, since his 
descent will have to be traced through some 
Christian marriage, which will not be valid 
according to the law under application and 
can be established; only if the claimant 
is allowed to apply both his abandoned 
and his present law as may suit each 
portion of his case. And if it be said 
that this is contemplated, the suggestion is 
so startling that a clearer expression of 
it than the Act contains may fairly be 
required. 

The only decision of a High Court on the 
point | Bhagwant Singh v. Kallu(1)] is no doubt 
in plaintiffs’ favour. It is based on. considera- 
tions first of the preamble and then of the 
body of the Act. Inrespectfully dissenting 
from it. I observe first that the preamble 
set out a part only of section 9 of the 
Bengal Regulation VII of 1832, to which 
it refers. Reference to the whole and to 
section 8 of which it is a continuation, shows 
that (1) their object was to settle all cases 
of conflict of laws, one omitted portion res- 
tricting the operation of section 8 to “bona fide 
professors” of the religion in the question at 
the time of the trial and the whole having no 
special reference to the particular case of 
conversion, (2) the settlement consisted, not 
only in exempting either party from dis- 
abilities entailed by the Hinduor Muhammadan 
Law, but also, as provided. in the other 
omitted portion, inapplying the principles of 
justice, equity and good conscience, This 
recognised, the attempt to identify „the pur- 
pose of the Act with that stated in the 
preamble or to explain the one with reference 
to the other must be abandoned. As regards 
the argument from the body of the Act 
the learned Judges, I think, overlooked the 
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fact that protection is in terms given only 


to one person, the one who has renounced or 
been excluded; and, with all due deference, 
they. were not justified in extending it by 
construction to others. 

` As the Act will not bear the construction 
proposed by plaintiff, the appeal must be 
allowed, the District Munsif’s decision 
dismissing their suit being restored with 
costs throughout. 

BAKEWELL, J.—I agree with regard to the 

construction of Act XXI of 1850, the plaint- 
iffs are not “excluded from the com- 
munion of any religion or deprived of castes” 
by reason.of their own conduct or by any- 
thing except what was done or auffered by 
their remote ancestor. The consequence of 
this Act is that his descendants form part 
of a community separated from his other 
relations by the observance of a different 
religion and other usages and governed by a 
different system of law. 
‘In my opinion the words “having 
been excluded and being deprived of 
castes’ connote an act directed against a- 
particular person, and do not apply to an 
individual who is not a member of a particular 
community because by reason of his birth he 
is included within another community. 

The plaintiffs and defendants belong to 
different communities governed by different 
laws of inheritance and the former desire 
to bring themselves within both systems, in 
so far as they can deprive benefit from so 
doing and argue that the provisions of the 
Mitakshara which exclude them have been 
repealed. 

; „l do not think that the wording of the 
Act supports this contention. 

Appeal allowed, 
- VRP 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM AppeLLaTE Decren No. 3595 
or 1914, 

July 20, 1916. 

Present:—Mr. Justice Fletcher and 
Mr, Justice Teunon, 
SRIMANTES LAL MAITY AND oraers— 
PLAINTIFFS—ÅPPELLANTS 

i versus 
SIBU RAUL AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Cess Act (IX B. O. of 1880), ss. 14, 20—Suit for 
recovery of fent due under kabuliyat, whether comes 
under the Act. 

A suit, brought by a landlord to recover certain 
rent, alleged to have been due by the tenant under a 
habuliyat, does not come under section 14 of the Cess 
Act (TX B. O. of 1880), and, therefore, the Court is not 
precluded by reason of section 20 of the Act from 
giving the plaintiff-lendlord a larger amount than tho 
amount mentioned in the cess return. [p. 755, col. 2.7 


Appeal against the decree of the Addi- 
tional District Judge, Midnapur, dated 
the 22nd August. 1914, reversing that 
of the Munsif, ard Court, at that place, 
dated the 14th August 1912. 


Babus Mohendranath Ray and Satkowrt- 
pati Ray, for the Appellants. 


Babu Jyotish Chandra Hazra, for the Re- 
gspondents. 

JUDGMENT.—This . is an appeal from 
the judgment of the learned Additional 
District Judge of Midnapur, dated the 22nd 
August 1914 reversing the decision of the 
Munsif. The suit was brought to recover 
certain rent alleged to have been due under 
a kabuliyat, the rent being payable in paddy. 
The defendant in their written statement 
denied the paddy’ rent but admitted a cash 
rent of Rs. 6-12-0. So, presumably, the 
only question to try was whether the rent 
was, as stated by the plaintiff, the paddy 
rent or whether the story set up by the 
defendants that the rent was a cash rent 
of Rs. 6-12-0 was correct. The learned 
Judge of the lower Appellate Court found 
the rent to be a cash rent; but he has given 
a smaller rent than that admitted by the 
defendants and the ground on which he has 
done so is that he considers that by reason 
of section 20 of the Cess Act, IX(B. C.) 
of 1880, the Court is precluded from giving 
the plaintiff a larger amount than the 
amount mentioned in the cess return, The 
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question is: “Is the view of the learned ` 
Judge right as regards that” ? Apparently 
no issue was settled as regards that point 
and the learned Judge acted on the materials 
‘that were before him. But so far as we 
can see, this case does.not come under sec- 
tion 14 of the Act and, therefare, the plaintiff 
is not limited to recover the amount mention- 
ed inthe cess return. In that view of the 
case, the admission of the defendants that 
the amount is Rs. 6-12-0 must be acted on 
and. the decree appealed from will be varied 
by allowing rent at Rs. 6-12 0 instead of at 
Rs, 3-15-0. The parties will receive and pay 
costs in proportion tò their respective 
success and failure. 
Decree varied. 


. MADRAS HIGH COURT. 
Seconp Civiu Appear No. 1595 or 1914. 
October 3, 1916, 
Present:——Justice Sir William Ayling, Kr., 
and Mr. Justice, Spencer. 

ATHAN KUTTI AND OTAERS—DEFENDANTS 
` Nos, 10, 11, 12 & 23 —APPELLANTS 
à i ersSus , 
’ KUTTANAT ILLOTH NARAYANAN 
, NAMBUDRI’S wire MATAVIL 
- ILLOTH SUTARJAN AM: AND OTHERS — 
PrAINTIFES Nos. 2, 3 & Deřgspanrs Nos. 3 ro 


9, 13 ma 22, 24 To 75 — RESPONDENTS. 

Mortgage prior to Transfer of Property Act—~ 
Redemption, clause in restraint of—Stipulation 
for absolute title on default of payment on specified date 
—Clog—Adverse possession, title by, whether can be set 
up in bar of right to enforce mortgagc—A ppropriation 
of rents due by mortgagee towards interest due by mort- 
gagor, whether saves limitalion—Transfer of Property 
Act (IV of 1882), s. €0—Limitation Act (IX of 1903), 
s. 20, Sch. I, Art. 132, 

In the case of mortgages executed prior to the 
passing of the Trausfer of Property Act, no agree- 
ment of the parties can operate ipso facto to clog 
or restrain the equity of redemption, nor can an 
agreement affect the character of the mortgagee’s 
possession so as to convert it from that of a mort- 

gee into that of a person prescribing for a full title. ` 
5 757, col. 2.] 

Thumbusawmy -Moodelly v, Hossain Rowthen, 1 M. 
1; 2 I. A. 241; 3 Suth, P. C. J. 198; 3 Sar. P. C. J. 531; 
1 Ind. Dec, (x. 8.) l; Ramasami Sastrigal v. Bami- 
yappanaykan, 4 M. 179; 6 Ind. Jur. 81; 1 Ind. Dec. 
(N. s.) 9€0; Venkatasubbayya v. Venkayya, 15 M. 220; 
1l M. L. 1..677; 5 Ind, Dec. (Nn. 8.) 511 and Neellakan- 
dhan v. Nambudripad Terunilai Ananthakrishna 
guyar, 830 M. 6l; 16 M. L. J. 462; 1 M. DL. T. 426, 
yeferred to. E 
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Usuman Khan v.. Nagalla Dusanna, 16 Ind. Cas. 
694: 37 M. 545; (1912: M W. N. 993; 12 M. L. T. 330; 
2: M. L. J. 350 and Shankar Din v. Gokul Prasad, 
16 Ind. Cas. 78; 15 O. C. 285; 12 M. L. T, 419; (1912) 
M. W. N. 106"; 10 A. L, J. 344; 14 Bom. L. R. 1098; 23 
M. L J 6214:17 0. W.N. 1; 17 C. L.J. 9; 34 A, 620, 
distinguished. ` 

The effect -of the Transfer of Property Act is 
to preserve the equity of redemption ynfettered, 
section 60 providing that only an independent act 
of the parties or an order of Court can operate to 
extinguish it. [p. 757, col 2; p. 758, col, 2] 7 


Perayya v. Venkata, 11 M 408; 4 Ind. Dee. (x. s.) 
281, referred to. A 

Where the right to enforce a mortgage has become 
barred under Article 132 of the Limitation'Act, ib is 
no: open to the mortgagee to set up his possession 
under an invalid stipulation in restraint of redemp- 
tion in a suit for possession by the mortgagor and 
compel the mortgagor to redeem, and thus discharge 
a barred debt. [p. 759, cols 1 & 2.] . 

Lakshmi Doss v. Rup Laul, 80 M. 169; 2 M., L. T. 4: 
17 M. L. J. 19; Ramanasari v, Muthusami Naik, BO M. 
24°; Sri Kishan Lal v. Kashmiro, 34 Ind Cas. 87; 31 
M. L.J 362 20 C. W. N. 957; (1916) 1M. W.N. 
433 3 L. W. 528; 14 A. L. J. 1236 Parasurama Pattar 
v. Venkatachalam Pattar, 2\ Ind. Cas 701; 25 M. L J. 


561; (19 4) M. W. N. 199%: Seshamma Shettati v. 
Chickaya Hegade, 25 M. 507; 12 M. L. J. 119, 
reterred to, | 


Per Ayling, J—A payment under section 20 of the 
Limitation Act, in order to save limitation, must be 
a conscious act. [p 748, col 1] ‘ 

The mere appropriation of rents due’by a mort- 
gagee to the mortgagor towards the interest due by 
the latter will not save limitation, especially when 
the interest is payable not periodically but on a single 
date [p 758, col. 1.) 

First, plaintiff’s father effected a kanom (usufruc- 
tuary mortgage with possession to defendants’ 
ancestor on 14th November 1874 for 80 years for 
Rs. 300. On 12th August 1875, he executed a 
simple mortgage on the same lands for Rs. 400. 
This latter mortgage contained a stipulation that 
if the principal aud interest were not discharged by 
13th August 1876, the mortgagees were to have 
jenmam or absolute rights In a suit for redemption 
of tho first kanom mortgage, defendants pleaded 
the forfoiture clause in the second mortgage and their 
own adverse enjoyment in bar of plaintiffs’ suit: 

Held, (Iy thatthe stipulation in the second mort- 
gage was invalid as a clog on the, equity of re- 
demption; [p. 747, col. 2.] 

(2) that the effect of the said stipulation was not 
to alter the character of defendants’ possession from 
18th August 1876 and to render it adverse to the title- 
of the mortgagor, but.that ib still continued as the 
possession of the mortgagees; [p. 757, col. 2.] 

(3) that plaintiffs were not bound to redeem the 
second mortgage after plaintiffs’ rights thereunder 
had become extinguished under Article 132 of the 
Limitation Act: [p. 758, col. 1.] : 

(d) that, in the absence of a payment for interest 
in respect of the second mortgago, the appropriation 
by. the defendants of rents due -by them towards 
interest did vot operate to save the bar of limita- 
tion, [p. 758, col. 1.] E ' 
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Second appeal against the decree of the 
District Court, South Malabar, in Appeal 
Suit No.” 805 of 1918, preferred against 
that of the Subordinate Judge, South 
Malabar at Calicut, in Original Sait No. 4 
of 1911. 


Mr, CO. V. Ananthakrishna Aiyar, for the 
Appellants. 


Messrs. 0. Madhavan Nair and T. R. 
Ramachendra Aiyar, for the Respondents. 


JUDGMENT. 


Ayse, J.—The main question for deter- 
mination in this appeal is whether the 
plaintiffs’ right of redemption is affected by 
the provision in Hxhibit IHI, or by defend- 
ants’ subsequent possession of the mortgag- 
ed property after the date prescribed for 
discharge of that document. 

The facts are simple. On 14th Novem- 
ber 1874 by Exhibit A Ist plaintiffs’ father 
effected a mortgage with possession 
(kanom) of the plaint properties to defendants’ 
ancestress Kunhachamma for 36 years for 
Rs. 3,000. On12th August 1875 he executed 
another document Exhibit IlI, which is 
in effect a simple mortgage on the same 
lands for Rs. 400. It was therein pro- 
vided that if the latter amount with in- 
terest thereon was not discharged by 138th 
August 1876 the mortgagor had no objection 
to the mortgagee’s holding ard enjoying 
the property as yenmam. It is admitted 
that the latter phrase meaffs in absolute 
ownership and that the object of the clause 
is to terminate plaintiffs’ right of redemp- 
tion of both mortgages, Exhibit A and 
Exhibit. III. 

Both documents were executed Jong be- 
fore the enactment of the Transfer of Pro- 
perty Act, and following the decisions in 
- Thumbusawmy Moodelly v. Hossain Rowthen(1), 
Ramasami Sastrigal v. Samtyappanaykan (2) 
and Venkatasubbayya v. Venkayya (3) it seems 
to me we have no option but to hold that 


this clause in restraint of the right of re- 


demption is yer se inoperative. 


It is, however, argued that, although this 
may be so, yet the effect of the agreement 


(1) 1M. 1; 2 I. A. 241; 3 Suth. P, O. J. 198; 3 Sar. 
P. ©. J. 531; 1 Ind. Dee. (N. s.) 1. 
< (2) AM. 179: 6 Ind Jur 8t: 1 Ind Dec ‘n. 5) 960. 
(3) 15 M. 220; 1 M. L. J, 877; 5 Ind Dee, (x.8.) 51], 


_be extinguished by act 
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of parties in Exhibit III is to alter the 
character of the possession of defendants 
or their ancestor from 13th August 1876 
and to render it adverse to the title of the 
mortgagor. This being so, defendants 
must after twelve years’ uninterrupted posses- 
sion (which is not denied),- have acquired 
full title to the property and plaintiffs’ 
right to redeem must be regarded as ex- 
tinguished. 

If no agreement of partiesto a mortgage 
can operate, ipso facto, to clog or restrain 
the equity of redemption and that is the 
law which has been declared to be appli- 
cable in Madras from 1838 up to the 
passing of the Transfer of Property Act 
(Vide decisions above qaoted) T find it 
difficult to understand how, consistently 
with this view, ugreement of parties to 
a mortgage can affect the character of 
the mortgagee’s possession so as to convert 
it from that of a mortgagee, into that 
of a person prescribing fora full title. 

The chief authority relied on by appellants 
is Usuman Khan v. Nagalla Dasanna (4). In 
that case a relinquishment by the mortgagor 
in favour of the mortgagee was held in- 
valid to extinguish the equity of redemp- 
tion, but, being followed by a continuance 
in possession of the mortgagee for more 
than the statutory period, the mortgagor’s 
right to redeem was held to be extinguished. 
The learned Judges were of cpinion that 
it was open tothe parties to agree in what 
character the mortgages should hold pəs- 
session and that they had agreed by the 
relingnishment above referred to, that his 
possession thereafter should be as absolute 
owner. What distinguishes that case from 
the present one is this. The relinquish- 
ment or agreement was not only after 
the expiry of the period of mortgage, but 
after the enactment of the Transfer of 
Property Act. Section 60 of the latter 
provides that the right of redemption may 
of parties, and 
this at once removes the case from the 
purview of the rulings already cited. None 
of them are in fact réferred to. f 
: In my opinion the possession of defendants 
after 13th August:1876 must ba traatad as 
still that of mortgaz-c; and not advers3 to 


the mortgagor, 
(4) (6 Ind. Cas‘694; 37 M. 55; (1912) M. W. N, 
935; 12 M., 5D. T,.330; 23 M. L. J. 390, 
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The only other question is whether plaint- 
iffs are bound to, redeem Exhibit III 
or whether defendants’ rights thereunder 
have become oxtinguished under Article 
132 of Schedule I of the Limitation Act. 
` Reliance is placed on section 20 of the 
Act and it is argued that defendants having 
‘admittedly failed to pay plaintiffs the 
poreppad due under Exhibit A, it should 
be presumed that they appropriated it to- 
wards the interest due under Exhibit JIT 
year by year and that each such appropriation 
gives a fresh starting point of limitation. 
This argument hardly deserves serions con- 
sideration. Hxhibit III: makes no provision 
for payment of interest annually, but only 
on a single date 13th August 1876. Apart 
from this the appropriation thereto is a 
pure fiction, which we are not justified in 
raising and which, was in fact not raised 
in defendants’ written statement. Respond- 
ent contends with some reason, that a 
payment under section “20 must be a con- 
scious act. It may be taken as certain 
that no such appropriation was ever con- 
templated by the parties and it cannot be 
treated as a fact for the purpose of saving 
limitation. 

Lastly it is contended that it is open to 
defendants to set up their right as mort- 
‘gagees in a suit for possession although 
their right to enforce payment, under Exbibit 
III may be barred under Article 132. No 
authority has been quoted which seyms to 
support such a proposition in this case. 
Defendants’ possession is under another 
mortgage, Exhibit A, which it is sought to 
redeem and not under Exhibit IIl. Their 
rights under the latter have clearly become 
time-barred and plaintiffs cannot be com- 
pélled to redeem them. 

The appeal must be dismissed with costs. 


` Time for payment 
months from this date. | 


SPENCER, J.—I agree, Exhibit -IIT is dated 
12th August 1875. 


There can be no doubt that. under the equit- 
able principles held in Ramasami Sastrigal v, 
Samiyappanaykan (2), Venkatasubbayya v. 
Venkayya (3) and Neeiakandhan Nambudripad 
v. Terunilat Ananthakrishna Ayyar (5) to be 


extended to four 


` (5) 30 M. 61; 16 M. L, J. 462; 1 M. L. T. 426. 
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applicable to mortgages executed sub- 
sequent to 1858 and prior to 1882 the forfei-. 
ture clause must be treated as a mere clog on 
the equity of redemption and no bar to a suit 
for redemption (vide Shepherd and Brown’s 
Transfer of Property Act, pages 239 to 243 
where the history of the litigation that pre- 
ceded the introduction of the Act is discussed), 
The effect of the Act was to preserve the same 
equity of redemption unfettered, section.60 
providing that only an independent act of the 
parties or an order of Court could operate to 
extinguish it. [See Perayya v. Venkata (6)]. 
The agreement in Exhibit III that the 
mortgagee should enjoy the properties as his 
jenm if payment was not made by August 
13th, 1876, cannot be treated as affording a 
starting point for adverse possession to run 
against the mortgagor, because no act was 
done on that date to alter the character of 
the mortgagee’s possession. The mortgageg 
still remained in possession under Exhibit A, 
which ran for a term of 36 years from 1874. 
It has been found by the District Judge that 
Kunhachamma and her heirs and representa- 
tives did not begin to deal with the proper- 
ties as their jenm earlier than twelve years 
before suit. Usuman Khan v. Nagalla Dasanng 
(4), ci'ed forthe appellants, wasa case in which 
by a term in the original mortgage-deed ‘it WAR 
provided that on the happening of a certain 
event, the mortgagee was to hold possession 
as an absolute owner, and when that event 
happened the parties at once showed by their 
acts and admissions that they had mutually 
agreed to alter the character of the possession 
according to the terms in the deed. Shankar 
Din v. Gokul Prasad (7) was a case where 
parties to a mortgage entered into a separate 
arrangement or compromise limiting the right 
of redemption. So long as the possession of 
Kunhchamma is capable of being attributed 
to the right she acquired under Exhibit A 
to enjoy the land as kanomdar, there is no 
reason to regard it as possession adverse to 
the jenmi merely by reason of the inopera- 


„tive clause in Exhibit IHI. In this connec- 


tion I would refer to the observations of 


(6) 11 M. 403: 4 Ind. Dec. (x. 8.) 281. 

(7) 16 Ind. Cas. 78; 34 A. 620: 15 O. O. 285; 19 M. 
L.T. 419; Q912) M. W N. 106l; 10 A. L. J. :44: 14 
Bom L. R. 1098; +3 M. Į. J. 621; 17 0. W.N. l; 17 
C. L. J. 9, 
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Bashyam Aiyangar, J., in Seskamma Shettati 
v. Chickaya Hegade (8) as to the incapacity of 
a tenant or usufrnctuary mortgagee by 
setting up a title adverse to that of his 
landlord or mortgagor to acquire a title 
inconsistent with that under which he was 
let into possession before the period pre- 
scribed for the determination of his terancy 
or the redemption of his mortgage, as the 
case may be, expires. 

As to the question ‘whether plaintiffs 
were bound to redeem Exbibit ITI, 
which is styled a bond and is, 1_ think, 
rightly treated by the lower Courts as a 
simple mortgage with a clog on the 
equity of redemption, the mortgagee might 
have sued upon it at any time up to August 
8th, 1910, notwithstanding the decision of the 
Privy Council in Vasudeva Mudaliar v. Şri- 
nivasa Pillai (9) that suits. upon simple 
mortgagees are governed by Article 132 of 
Schedule II of the Limitation Act, which 
allows twelve years from the date when 
the money becomes due. - 


Section 3' (1) of the Act especially allowed 
sixty years from the date of the money be- 
coming due or two years from the passing of 
the Limitation Act of 1908 for mortgagees to 
institate a suit for sale or foreclosure which- 
ever period expired first. The two years ex- 
pired first, and on the Ilth of January 1911 
when this snit was instituted, the mortgagees 
had already lost their right to recover the 
loan, 


- But it is argued that the defendants being 
in possession are entitled to rely on Exhibit 
Ill in bar of plaintiffs’ suit although a suit 
-to enforce their rights under the document 
may be barred. It has been often expressed 
that a defendant may in equity set upa de- 
fence that a certain instrument is, by reason 


of its invalidity or other defect, ineffectual ` 


against him, although if he sued to have 
tt avoided or declared a nullity, his suit 
would be barred by. limitation [Vide Lakshmi 
Doss v. Roop Laul (10), Ramanasari v. 
Muthusami Naik (11) and Sri Kishan 


(8) 25 M. 507 at pp. 51), 512: 12 M. L. J. 119 
(9: 30 M. 426 (P. O); 17 M. L. F. 444; 11 
1005; 4 A. L. J, 625; 6 C. L. J. 379; 2 M. L. 
Bom. L. R. 1104; 34 T. A. 186. 
(10) 30 M. 169% 2 M. D. T. 4; 17 M. I. J. 19, 
(11) 30 M. 248 


0. W.N. 
T, 338; 9 
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Lal v. Kashmiro (12). 

This is very far from establishing a proposi- 
tion that a party has a substantive right 
to compel his opponents to discharge a barred 
debt before they can succeed in their suit. 
In Parasurama Pattar v Venkutachulam Pattar 
(13), where it was held thata mortgagor and 
a mortgagee are under mutual obligations 
to make all payments provided in the mort- 
gage deed so long as the relationship of the 
mortgagor and mortgagee continues; it was 
expressly stated that this rule did not 
extend to payments which the parties 
were liable to make otherwise than under 
the contract of mortgage. The liability of 
the parties under Exhibit ITI is distinct from 
their liability under the mortgage sought 
to be redeemed in the suit. Although the 
defendants are, no doubt, entitled by way 
of equitable defence to set up the clause 
in Exhibit IIT that provides against redemp- 
tion after a fixed time, we have already 
held that this clause is inoperative to 
bar redemption. 

The plea that limitation has been saved 
by the g4ppropriation of rents towards 
interest is one into which I consider we 
cannot now enter as ib is not made a 
ground of second appeal, nor was it argued 
on the receipt of a finding in the lower 
Appellate Court upon this question of 
Exhibit III being time-barred. Besides 
the defendants’ written statement has not 
been printed, and we are not now in 
possession of the necessary materials for 
deciding this mixed question of law and 


- fact. 


The claim for post diem interest has not, 
been raised in the memorandum of second 
appeal and must be disallowed. 

I am of opinion that this second appeal 
should be dismissed with costs. 

Appeal dismissed, 
V. R, P. 
` (12) 34 Ind. Cas. 87; 31 M. L. J. 362; 20 C. W, N. 
oe (1916) 1 M. W. N. 433; 83 L. W. 528; 14 A. L. J. 
1236, 

(18) 21 Ind. Cas, 701; 25 M, L. J. 661; (1914) M. 

W. N. 198. 
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D. A. V. COLLEGE MANAGEMENT AND TRUST SOCIETY v., SECRETARY OF STATE. 


PUNJAB CHIEF COURT. 
First Civit Appear No. 2188 or 1914, 
May 25, 1916. 

Present:—Mr. Justice Seott- Smith and 
Mr. Justice Broadway. 
DAYANAND ANGLO-VEDIC COLLEGE 
MANAGEMENT anb TRUSTS SOCIETY 
— Onsectors—ApPELLANTS 
TETSUS 
SECRETARY or STATE ror INDIA— 

; RESPONDENT. 

Costs-—Land acquisition cases. 

Costs in matters under the Land Acquisition Act 
shona be calculated in the same way as in ordinary 
BUICS, 

Ekambara Gramany v. Muniswamy Gramang, 31 M. 
328, referred to. 

First appeal from the order of the 
Divisional Judge, Lahore, dated the 27th 
July 1914, 

Rai Sahib Lala Moti 
Appellants, 

a Government Advocate, for the Respond- 
ent. 6 


JUDGMENT,—Under Punjab Government 
Notification No. 3254-G., dated the 31st 
October 1912, the Government acquired 7 
kanals 5 marlas of land belonging to the 
Dayanand Anglo-Vedic Management and 
Trust Society for the purposes of the 
Veterinary College ‘and. Hospital, and in 
due course the Land Acquisition Officer gave 
his award which amounted to Rs. 5,252. 
The Dayanand Anglo-Vedic College 
objected to this price and put in aclaim 
amounting to Rs. 14,500 and also claimed 
compensation for severance. Mr. Durga 
Das, who then appeared on behalf of the 
objectors, was asked to state what amount 
he claimed as compensation for severance 
and be undertook to do so by the next 
hearing. Forreasons which are not apparent 
on the record he did not put in any 
formal application or make any formal 
statement showing what amount of com- 
pensation the objectors were claiming, Bat 
in the course ofarguments he stated that 
the amount so claimed was Rs. 6,000. 
The Court rejected the objectors’ applica- 
tion with costs and in the preparation of 
the memorandum of costs, apparently 
through an error, Rs. 335 alone was 
awarded as Pleader’s fees, heing calculat- 
ed «n tke difference between the 
amount claimed and the amount awarded, 
The sum of Rs. 6,000 was not ineluded 


Sagar, for the 


in the calculation. On this the objectors 
applied to the Court (Divisional Judge, 
Lahore) asking that the question of costs 
shonld be reconsidered. and the Government 
throvgh the learned Government Advocate, 
applied that this sum of Rs, 6,00 should 
also be included in the calculation. After 
hearing Counsel the learned Divisional 
Judge held that the costs in suits of 
this mature should be caleulated as 
in ordinary stits. In holding this he 
followed Ekambara Gramany v. Muniswamy 
Gramany (s) and certain unreported 
rulings of this Court. He has acecrdingly 
held that the Pleader’s costs as calculated 
were correct with the exception that the 
sum of Rs. 6,00) ought to have heen 
included in the calculation and altered the 
memorandum of costs accordingly, making 
the total amount payable to Government 
on account of Pleader’s fees come to 
Rs. 45 1-15-.3. r 

From the above order the Dayanand 
Anglo-Vedic Management ana Trust Society 
has filed this appeal, and we bave beard 
Rai Sahib Moti Sagar on its behalf. Mr, 
Petman has referred us, in addition to 
the rulings cited before the lower Court, to 
Civil Appeal No. 144 of )913, in which it 
was held that costs in matters under the 
Land Acquisition Act should be caleulated 
in the same way as in ordinary suits. With 
these decisions we are in accord and are 
of opinion that the ordinary rule should 
apply to cases of this kind; Mr. Moti 
Sagar then urged thatin any event, inasmuch 
as the Rs. 6,000 as compensation for severance 
was not specifically claimed, this ought not to _ 
be included in calculating costs. We are, 
however, unable to agree with this conten- 
tion. lt is clear that a claim for com- 


‘pensation under this head was definitely 


made and put in issue, and it is also 
clear that Mr. Durga Das, on behalf of the 
objectors, inthe course of his arguments 
distinctly stated that the amount claimed 
under this head was the sum of Rs. 6,0 0, 
We consider, therefore, that the learned Divi- 
sional Judge was right in including this sam 
as having been a part of the claim advanced 
by the objectors. ' 


We accordingly dismiss this appeal with 
costs. 


Baasa Appeal dismissed, 
, 828, 
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NATARAJA PADAYACHI V. NAGAMUTILU PADAYACHI. 


MADRAS HIGH COURT. 
Seconp Crvin APPEAL No. 1144 oF 1914. 
October 3, 1916. 
Present:--Mr, Justice Spencer and 
Mr, Justice Phillips. 
NATARAJA PADAYCHI anp 
OTHERS - DeEFEADANIS—APPELLANIS 

TI tersus 
NAGAMUTHU PADAYACHI 


AND OTHERS— PLAINTIFFS RESPONDENTS. 

Specific Relief Act (I of 1877), s. 18 1a)—Contract 
Act (IX of 1872), s E6, para (2)—Ag-eement to 
ve-convey land purcrased in Court auction after setting 
aside sale—Omission to apply for cancellation of 
sale—Specific performance—Contract, performance of, 
whether rendered impossible—Imper.ect litle subse. 
quently perfected— Damages, whether adequate relief. 

Defendant, a Court auction-purchaser, agreed to 
convey the land he purchased to plaintiff, who 
was the judgment-debtor, after applying to Court 
for cancellation of the sale, on the plaintiff de. 
positing Rs. 100 within a speificd date, which 
the defendant was to credit under Order XXI, 
rule 89, Civil Procedure (ode Plaiutiff duly deposit» 
ed the amonnt, but defendant did not get the sale 
set aside. In a suit for specific performance of 
the contract: 

Held, (1) that the contract did not become im- 
possible of performance by reason of defendant’s 
conduct in not applying for cancellation of the 
sale; 

(2) that the transaction being, in substance, -an 
agreement to re-sell the property to which the 
defendant had only an imperfect title pending 
confirmation of the Court sale, the defendant was 
compellable to make good the contract out of the 
interest that he subsequently obtained; 


(8) that money compensation was not an ade- 
quate relief. ' 

Second appeal against the decree of the 
Court of the Subordinate Judge, Trichinopoly, 
in Appeal Suit No. 405 of 1913, preferred 
against that of the Additional District 


Munsif, Ariyalur, in Original Suit No. 73 
of 1913. 
Mr. Mir Sultan Mohideen, (with him Mr, 


P. Tirumalachariar), for the Appellants, 
Mr. F. O, Seshachariar, for the Respond- 
ents. ` 


JUDGMENT.—The defendant purchased 
at Court auction certain property sold in 
execution of a decree obtained against 
plaintiff by a third party. The plaintiff 
thereafter agreed with the defendant that, 
on payment of Rs, 100 within a syecified 
date, the deferdant would aprly 
Court to bave the sale set aside, taking 
credit for the deposit wade nrder O der 


XXI, rule 89 of the Ccde of Civil Procedure, 


The defendant, though he received the 
ameunt of Rs. 100, did not perform his 
part of the contract and get the sale set 
aside. The plaintiff has now been given 
a decree for specific performance on the 
footing that the contract to have the sale 
set aside was tantamount to a contract to 
reeconvey the land to him. . 

It is argued (1) that there was no 
enforceable contract as, owing to the money 
not having been deposited in time, it 
became impossible to perform the contract, 
(2, that damages would have been an 
adeqiate remedy for non-performance, 

We thinx that the defendant having 
agreed to take certain action with regard 
to the suit property which would have had 
the effest of restoring it to  plaintilf’s 
prssession, and having instead placed 
obstacles in the way of the plaintiff getting 
back his land cannot take advantage of his 
own conduct and plead that the contract 
was void on acnnunt of impossibility of 
performance; and that the transaction being 
in substance an agreement to re-sell the 
property, to which the defendant had only 
an imperfect title pending the confirmation 
of the Court sale, the defendant can be 
compelled to make good the contract out 
of the. interest he aubsequently obtained. 
(Vide section 18 (a), Specific Relief Act). 
Farther the plaintiff's undertaking to pay 
Rs. 100 at nnee for which he was indebted 
to defendant was, in our opinion, a good 
consideration for the contract. 

The whole purpose of the contract being 
that plaintiff should regain possession of 
his own land which he had lost in 
consequence of the Court proceedings, we 
do not consider that this is a case in which 
money compensation would have been an 
adequate relief. 

The ‘second appeal is 
costs. 2 


dismissed with 


Appeal dismissed, 
¥, R. P, 


to the - 


762 


MUHAMMAD ALAM V. MUHAMMAD HAYAT, 


PUNJAB CHIEF COURT. 
Seconp CIVIL Appeat No. 521 or 1916, 
+ May 27, 1916. 
Present:—-Mr. Justice Shah Din. 
MUHAMMAD ALAM—Derenpant— 
: APPELLANT 
VETSUS 
MUHAMMAD HAYAT AND orners— 
- PLAINTIFFS, AND ANOTHER— DeFENDANT— 
RESPONDENTS. 


Custom—Alienation—Gift by sonless proprietor of 


ancestral land to sister’s son in presence of collaterals— 
+ Gujars of Jhelum Tahsil—Burden of proof. 
- Among Gujars of the Jhelum Tahsil a childless 
proprietor cannot make a valid gift of ancestral pro- 
perty in favour of-his sister's son in presence of 
collaterals. 

The burden of proving the validity of such a gift 
is on the donee. 
- Second appeal from the decree of the Dis- 
trict Judge, Jhelum, dated the 24th November 
1915, 

Mr. Rama Nand, for the Appellant. 

Mr. Jatgopal Sethz, for the Respondents. 


. JUDGMENT.—The facts are fully stated 
in the judgment of the learned Distriat 
Judge, who has granted the defendants- 
appellants a certificate under section 41 
(3)'of the Punjab Courts Act with reference 
to the question of custom involved in the 
suit, vizą whether among Gujars of the 
Jhelum Tahsil a sovless proprietor can gift 
his ancestral land to his sister’s son. 

Upon this question, both the Subordinate 
Judge and the District Judge have con- 
currently held that the defendants, on whom 
the onus lay, have failed to prove that by 
custom applicable to the parties the gift 
of ancestral land made by Nek Alam in 
favour of his sister’s son, Muhammad Alam, 
is valid in the presence of the plaintiffs who 
are Nek Alam’s collaterals, and they have 
accordingly granted a decree to the plaintiffs 
declaring the said gift to be invalid and in- 
effectual against the plaintiffs’ right of rever- 
sion. 


I have heard arguments on both sides 
and have referred to the oral and docu- 
mentary evidence on the record bearing 
on the question of custom involved in 
the suit, and I am of opinion that 
the view taken by the Courts below is cor- 
rect. Both the Courts have held that the 
land in suitis the ancestral. property of 
the plaintiffs and the donor Nek Alam; and 
notwithstanding the attempt made by the 
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appellants’ Pleader to show that the finding 
of the District Judge as to the land in 
suit being ancestral is based upon conjectures 
and upon wrong inferences drawn from the 
facts disclosed by the record, I have no 


* hesitation in holding that theconclasion arriv- 


ed at by the District Judge on this point is 
perfectly sound. f 

The land in suit being ancestral, it is not 
disputed that the initial onus lay upon the 
defendants-appellants to prove that the gift in 
dispute, being one by a childless proprietor 
in favour of his sister’s son, was valid by 
the custom applicable to the parties. In 
my opinion they have entirely failed to 
discharge this onus. The Jhelum Gujars 
are an offshoot of the Gujars in the Gujart. 
District, and thera can be no question that 


among Gujars in the Gujrat District: 
a gift of ancestral land by a childless. 
proprietor to his sisters son is not 


justified by custom [see Customary Law 
of the Gujrat District by Captain Davies, 
page 7; also Maulu v. Fazal Ahmad (1)). 
A reference to the record of this case 
shows that the plaintiffs have proved in- 
stances showing that among Glujars of the 
Jhelum Tahsil gifts’ of ancestral land to 
daughters, sons-in-law or sisters’ sons are 
invalid by custom, and the defendants, 
have not produced even a single well-. 
authenticated instance of such a gift being- 
held valid. The statement of custom in 
the Customary Law of the Jhelum District 
by Mr. Talbot at page 59 supports the 
plaintiffs’ claim. hi 
I accordingly hold,in agreement with the- 
lower Courts, that the defendants have 
failed to prove that by custom applicable 
to them the gift in dispute is valid. Thə- 
appeal fails and is dismissed with costs, 
Counsel’s fee Rs. 16. ` 


Appeal dismissed, - : 
(1) 102 P. R. 1893. 
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< MADRAS HIGH COURT. 
Civit Revision Petition No. 735 oF 1915. 
October 10, 1916. 
. Present:—Mr, Justice Srinivasa Aiyangar. 
-INTI TARINI AND ANOTHER— P£TITIONERS 
— APPELLANTS 
VETSUS 
-KOMOLO BISOYI AND OTHERS— PLAINTIFFS 
— RESPONDANTA. 
. Civil Procedure Code (Act XIV of 1889), s. 815— 
Civil Procedure Code (Act V of 19081, O. XXI, r. 98— 
Sale under old Code—Sale, setting aside of, after 
passing of new Code - Refund of purchase-money, claim 
for—Procedure—Evecution —Suit. ` 
The last clause of section “15 of the old Civil Proce- 
dure Code (Act XIV of 1882) prescribing that the right 
to recover the purchase-money on cancellation of a 
sale can be enforced in execution, has been repealed 
by O XXI, r. 98, of the new Code (Act V of 190%). The 
latter rule provides for the refund of purchase-money 
where a sale is set aside in execution proceedings. 
But even where the sale was held under the old 
Code, if it is set aside ina separate suit after the 
passing of the Act V of 1908, the purchaser must 
enforce his claim only by a separate suit. 
- Mohideen Ibrahim v. Mahamed Meera Levvai, 17 Ind. 
Cas. 437, 12 M L. T. 431: (1912) M. W. N. 1180; 23 
M. L.J. 487, distinguished. 


Petition, under section 115 of Act V of 
1908, praying the High Conrt to revise 
. the order of the Conrt of the Temporary 
Subordinate Judge, Ganjam at Berhampore, 
in Appeal Suit No. 7 of 1915, preferred 
against that of the Prinzipal District Munsif, 
Berhampore, in Miscellaneous Petition No. 
1194 of 1913, in. Original Suit No. 202 of 
1913. 

Mr. P. Narayana Murthi, for the Appel- 
lants. 

Mr, H. Suryanarayana, for the Respondents. 


JUDGMENT.—An application was made 
to the lower Court by a purchaser in a 
Court auction, whose purchase has been 
held to bs bad in a separate suit on the 
ground that the judgment-debtor had no sale- 
able interest, and who has been deprived of the 
property of which he was placed in possession 
in the Court sale. No application was made 
under Order KAT, rule 91, to set aside the 
sale. But stillitis claimed that inasmuch as 
the sale took place while the old Act was 
in force, the present petitioner is entitled 
to take advantage of the procedare pre- 
scribed in section 315 and claim a refund 
of the purchase-money by way cf execn- 
tion under the last clause of section 315. 
Whether this case will be governed by- the 
decision in Mohideea Ibrahim v, Mahamed 
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Meera Levvat (1), it is not necessary to con- 
sider: for, in that case both the sale and 
the setting aside of the sale by separate 
proceedings had taken place while the old 
Code was in force and the right to recover 
back the purchase-money under the specific 
terms of the section had already come into 
existence. I shall ussume in favour of the 
petitioner that because his sale took place 
while the old Act was in force he is en- 
titled to refund of the purchase-money 
althongh the sale was set aside after the 
new Act came into force and can enforce 


that right by a separate suit. But then 
the further question arises whether he is 
entitled to take advantage of the last 


clause of section 315 which merely pre- 
scribes the procedure by which the right 
to recover the purchase-money can been- 
forced. That procedure is by way of exe- 
cution. That has been repealed and there 
is a special section now which deals with 
this matter, namely Order KAI, rule 93, 
which provides for the refund of purchase- 
money in cases where the sale is setaside 
on particular grounds including want of 
saleable interest in the judgment-debtor in 
the execution proceedings. That does not 
apply to the present case I do not think 
that the petitioner is entitled to the par- 
ticular procedure prescribed in section 815, 
whatever his rights may be to enforce his 
claim, if one there is in his favour, by 
separate suit. On this ground I dismiss this 
petition with costs. 
Petition dismissed. 
VRP. 


(1) 17 Ind. Cas. 437; 23 M. L. J. 487; 12 M. L. E. 
431; (1912) 2 M. W. N. 1130. 


PUNJAB CHIEF COURT. 
First Civ:L AppeaL No. 1128 or 1915. 
May 20, 1916. 
Present:— Sir Donald Johnstone, KT., 
Judge, and Mr. Justice Chevis. 
GANGA RAM AND ANOTHER— Derenpants— 
APPELLANTS 
versus 
RAJA RAM AND oraers—PLAINTIFFS— 
Resrorpents. 
Punjab Pre-emption Act (I of 1918), ss. 9, 21 (2), 
24—Pre-emption—Sale sanctioned by Deputy Cum. 


Chief 
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missioner—Punjab Alrenation of Land Act (XIII of 
1900), ss. 3 (2,5, 21 (2)—Cirvil Courts, pouer of, to 
inquire into action taken by Deputy Vommissicner - 
Jurisdiction, 

Section 9 of the Punjab Pre-emption Act, 1913, 
* repeals by implication so much of section 5 of the 
Punjab Alienation of Land Acr, 1960, as conflicts with 
itself and, therefore, no right of pre-emption exists in 
respect of any sale sanctioned by the Deputy Com- 
missioner under section 3:2) of the latter Act. 

Section 21 (2) of the Alienation of Lan’ Act debars 
a Civil Court from taking cognizance of the manner 
in which a Deputy Commissioner exercises his powers 
under the Act. 

If a sale is epposed to the provisions of the Aliena- 
tion of Land Act, a suit for pre-emption in respect 
of the sale must be dismissod under section 21 of the 
Pre-emption Act. 

First appeal from the decree of the Se: ior 
Subordinate Judge, Ambala, dated the Lish 
February 1915. 

Messrs. Sewa Ram Singh and Balwant Rat, 
for the Appellants. 

Sheikh Marghub Ahmad, for the Respond- 


. ents. E 


JUDGMENT.—This is a suit for pre- 
emption of land which was sold by an 
agriculturist to non-agriculturists with sanc- 
tion of tbe Deputy Commissioner given 
under section 3 (2) of the Land Aliena- 
tion Act. The lower Court, overruling a 
plea that section 9 of the Pre-emption 
Act of 1913 took away all right of pre- 
emption in such a case, decreed the claim, 
Defendants appeal to this Court. 


The learned Subordinate Judge holds that 
‘section 9 of the Preemption Act, which 
Jays down that no right 
shall exist in respect of any sale sanction- 
ed by the Deputy Commissioner uuder section 
3 (2) of the Panjah Alienation of Land 
Act, does not override the provisions of 
section 5 of the Land Alienation Ack, which 
section provides, inter alia, that the Deputy 
Commissiorer’s sanction shall not affect any 
question relating toa right of pre-emption, 
There is certainly nothing in the Pre-emp- 
tion Act which states precisely that section 
5 of the Land Alienation Act is not still 
in full force, but, granting that section 5 
of the latter Act isin conflict with rection 
9 of the Pre-emption Act (though appellant’s 
Counsel does not admit that there is any 
such conflict) we have “no hesitation in 
holding that section 9 of the Pre-emption 
Act repeals by implication so much of 
section 5 of, the Land Alienation Act as 


of pre-emption . 


conflicts with itself (See Maxwell on the 
Interpretation cf Statutes, 4th edition, pages 
23~'and 237). i 

Then Connsel for respondent further argues 
that the Deputy Commissioner did not make 
proper erquiry as required by section 3 (8) 
of the Land Alienation Act, but we cannot 
go into this, for section 21 (2) of thesame 
Act debars all Civil Courts from ‘taking 
engnizance of the manner in which the 
Deputy Commissioner exercises his powers 
under the Act. 

Then it is urged that the sanotion is no 
proper sanction, being initialled only and 
net signed in full by the Deputy Com- 
missioner Bat this plea is futile, for -if 
there is no valid sanction the sale in ques- 
tinn is opposed to the provisions of the Land 
Alienation Act, and in this case section 24 
of ‘the Pre-emption Act requires that the 
suit for pre-emption shall be dismissed. 


Lastly Counsel for respondents refers to 
the order of this Court of 22nd January 
1916, and urges that the plaintiff should 
be compensated for the interest which he 
could have got for his money during the 
time it was lying in Court. But the suit - 
should never have been brought at all -so 
plaintiff has only himself to thank for any’ 
loss he has sustained. p 

We accept the appeal and reversing the 
lower Court’s deeree we dismiss the suit 
with costs in both Courts. 


Appeal accepted. 


MADRAS HIGH COURT. 
Civiu MISGELLANEOUS Seconp Appeat No. Sl 
er 1915. 
October 3, 1916. ; 
Present:—Mr. Justice Oldfield and. 

Mr. Justice Krishnan. 
KANDULA PEDA LINGA REDDI anp 
OTHERS— DEFENDANTS— JUDGMENT DEBTORS 

—~APPBELLANTS 
“Versus 
KAKUMANU HANUMAYYA—Pratnriey 


. — DECREE- ROLDER— RESPONDENT. / 

Civil Procedure Code (Act XIV of 1887), 5. 875—~ 
Compromise decree—Decree creating mortgage and 
directing | sale of proper ty L awful a greemen!—Decree, 
whether in excess of what ‘relates to the suit we Re gig 
tration, whether necessary—Interest, provision for, penal 
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whether relievable—Registration Act (XVI of 1909), s. 
17, Ewcep. cl. VI Transfer of Property Act (IV of 
1882), s. 99. 

A decree based on the terms of a compromise 
between the parties to a suit for money and c eating 
a mortgage of properties for the amount that is pay- 
able and directing sale of the properties in default of 
payment within a certain time, isa mortgage decree 
and is executable as such An agreement in 
pursuance of which sucha decree is passed is a lawful 
agreement within the meaning of section 375 of Act 
XIV of 1882. Section 94 of the Transfer of Property 
Act has no application to sucha decree nor is it 
repugnant to public policy. fp 766, col. 1 ] 

Rameshar Upadhya v. Subbkaran. Upadhya, 10 Ind, 
Cas. 481;8 A. L J. 4th, dissented from. 

Rameshar Upadhya v Subbkaran Upadhya, 10 Tnd. 
Cas 481; 8A. L. J. 418, Chuntra Nath Dey v. Burroda 
Shoondury Ghose, 22 C. 818; 11 Ind. Doo (x s.) 538; 
Aubhoyessury Dabee v. Gouri Sunkur Panday, 22 C. 
859; 11 Ind Dec (N s.) 56%, distineuished 

Such a decree is not beyond the scope of section 375, 
Civil Procedure Code (Act XIV of 1882), as not 
relating to the suit which was one for money aud, 
therefore, is not one passed without jurisdiction. 
[p. 766, col. 1.] 

Joti Kuruvetappa v. Izari Sirusappu, 80 M. 478; 
16 M. L 4,354 Natesan Chetty v. Vengu Nachiar, 3 
Ind. Cas 07; 33 M, 102: 6 M. L. T. 318; 20 M. L.J. 
20; Sabapathi” Pillay v. Vanmahalinga Pillai, 23 Ind. 
Cas 58:: 3R M. 959; 15 M. L. T. 206; 26 M. L. J. 331; 
(1914: M. W. N 256, followed, 

Venkatappa Nayanim v Thimma Nayanim, 8M. 
410 6 Tund. Dec (N. 8.) 634; Muthu Vijaya Raghunatha 
Udayana Tevar v. Thandavaraya Thambiran, 22 M. 
214; 8 Ind. Dec (x. s.) 153, referred to. 

Such a decree falls under section 17, exception 
clause VI, of the Registration Act and does not 
require to be registered [p. 764, col 2.] 

An agreement to pay an enhanced rate of interest, 
not from the date of default but from that of the 
original obligation, isin the nature of a penalty and 
is unenforceable. [p 767, col. 1.] 

Nonjappa v Ndnjappa, 12 M. 163; 4 Ind. Dee, 
(x. s. 492: Baid Nath Das v. Shmanind Das, 22 0. 
148; 11 Lad. Deo. (x. s.) 97, followed 

A penalty will be relieved against even whare 
itis embodied in a decree passel by consut of 
parties [p. 767, col. 1 ] 

Appeal against the order of the Geurt 
of the Additional Temooriry Subordinite 
Judge, Guntur, in Appeal Snit No 277 
of 1213, preferred against that of the 
District Munsif, Narasaranpet, in Hxeention 
Petition No. 1147 of 1912 (Oviginal Suit 


_ No. 631 of 1903). 


Mr R. Kuppuswami Aiyer, for the Ap- 
pellants. 
Mr. V. Rama Das. for the Respondents. 


JUDGMENT. 


Krisanan. J.~-This appeal arises in the 
execution of a compromise decree of 1903, 
passed in a suit brought by plaintiff-re- 
spondent for money dus on two promissory 


nostas. The deereo directed the defendants 
to pry the plrintit® Rs. 705, made up of 
the amount sued for, costs and interest 
in nin yearly instalments on specified dates 
ani default of pay.nent of any one instal- 
ment an dae date, to pay the whole amount 
due with interest at one per cent. per mensem, 
cileulited from the date of the decree; it 
further directed that till the debt was 
discharged the schedule mentioned immove- 
able property be mortgaged and that 
“plaintiff do recover the above debt from 
defendants Nos, land 2, from the family pro- 
perties of defendants, and by auction of the 
mortgaged property aforesaid.” Defendants 
did not pay any of the instalments except the 
first on due date; the second and third instal- 
ments were paid and received long after 
due dates; the other instalments were not 
paid at all. In 1911, plaintiff applied 
under Order XXXIV, rule 5 (2), for a decree 
“absolnte?” and an order was passed in 
his favour after notice to defendants who 
did not, however, appear. No formal decree 
was drawn up in pursuance of the order. 
Plaintiff then applied for execution of the 
decree by sale of the mortgaged property 
and his application was granted by both 
the lower Courts and the appeal is against 
it. 

Defendants-appellants have raised before 
us several legal objections to the execution 
which I shail consider one by cne. The 
§ st obj ction is that the compromise 
d ere merely created a mortgage on the 
pr p>» ty but was not in itself an executable 
decree against it and that a separate suit 
sheuld have been brought if plaintiff wanted 
to erforce the mertgage by sale. This 
question depends on the construction of the 
decree Trough the decree in question is 
an unosnal one, it appears to mê to be 
clearly a decree for sale of the mortgaged 


property. It sets ont the amount due and 
pruvices that on failure to pay on due 
date the plaintiff do recover his money 


by sale of the property prescribed in the 
schedule. It was suggested that the sale 
by anction mentioned in the decree was 
not a Court sale but a private sale; but 
I am unable to aceept that suggestion. 


No such objection was taken by the 
defendants when application was made 
under Order XXXIV, rule 5, of the 
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Cade of .Civil Procedure on the footing 
that the decree was one, under rule 4 
clause 1. The appellants’ Vakil has relied 
‘on Rameshar Upadhya v. Subbkaran Upadhya 
(1) and Chundra Nath Dey v. Burroda 
Shoondury Ghose (2) and Aubhoyessury 
Dabee v. Gouri Sunkur Panday (3), they 
were all cases where mere charges had been 
created withont any provision for sale of 
‘property to realise the debt. 


The next contention is that the decree 
if viewed as a mortgage decree is an 
illegal decree because, it is alleged, that 
a mortgage decree for sale can be passed 
only in a suit on a mortgage and not 
otherwise; and because no decree on a 
-compromise could have been. passed except 
in “so far asit related to the suit” under 
section 375 cf the old Code which was 
in force and this decree went beyond it. 
For the first part of the argument, appel- 
lants’ Vakil relied on some observations of 


Richards, J., in Rameshar Upadhya v. 
Subbkaran Upadhya (1) already cited. 
They are obiter dicta, as the question 


for decision before the learned Judges 
was the construction of a decree and 
with all respect I am unable to follow 
them. There is no reason shown why 
an agreement between parties that a 
“decree amount should be realised by sale 
‘of properties should be treated as anything 
but a lawful agreement and if it is lawful 
why a decree should not be passed in its 
terms. Section 99 of the ‘Transfer of 
Property Act has no application and no 
question of publie policy seems involved. 
‘The objection, therefore, fails. 


« The second part of the argument is 
dhat in so far as the decree directed the 
sale of property in the schedule it went 
‘beyond the scope of section 3875 and was 
without jurisdiction, as it did not relate 
to the suit which was one for money due. 
-It is conceded that the ruling in Jott 
_Kuruvetappa v Izari Sirusappa (4) is directly 
against this contention but it is argued 
that the rulings in Venkatappa Nayanim 


| (1) 10 Ind. Cas. 481; 8 A. L. J. 418, 

(2) 22 0. 813; 11 Ind. Dec. (N. 8.) 538. 
_, (8) 22 0. 859; 11 Ind. Deo. (N. 8.) 568. 
= (4) 80 M. 478; 16 M. L. J, 354. 


_stated. 


v. Thimma Nayanim (5) and Muthu Vijaya 
Raghunatha Udayana Tevar v. Thandavaraya 
Thambiran (6) are not in consonance with it 
and the former has been accepted in 
Calentta and we should, therefore, refer 
the question of the meaning of the expression 

“so far as it relates to the suit” toa Full 
Bench. The two Madras cases cited were 
referred to in Jott Kuruvetappa v. Izari 
Strusappa (4) and reason given why if 
was unnecessary that they should be 
strictly followed. The view expressed in 
Joti Kurutetappa v. Izari Strusappa (4) 
has been ever since followed by this Court, 
See Natesan Chetty v. Vengu Nachiar (7) and 
Sabapatht Fillay v. Vanmahalinga Pillai (8). 
ås l entirely agree with the ruling in Jott 
Kurnvettappa v. Izari Strusappa ‘4) on the 
point, I see no need for any reference as 
suggested, I follow it and disallow the 
objection. 

It was urged that snch a question could 
not be raised in execution proceedings by 
a person bound by the decree even if it 
went beyond the scope of the section and 
reliance was placed on Sabapathi Pillay v. 
Vanmahalinga Pillai (e). It is not, however, 
necessary to decide this point as appellants’ 
objection fails for the reason already 

The next point raised was that the 
decree required registration before it could 
validly affect immoveable property. This 
objection is entirely unfounded as we are 
dealing here with a decree which under 
section 17, exception clause VI of the Indian 
Kegistration Act, need not be registered. 

It was next urged that as default had 
been waived by plaintiff by acceptance of 
instalments due, his right to execute the 
decree by sale of property had not aceruéd, 
Plaintiff has only accepted two instalments 
which were overdue, mz, the 2nd and 
8rd and the defaults so far as they related 
to them, were no doubt waived, as payments 
were accepted without any reservation. See 


Easin Khan v. Abdul Wahab Stkdar (9), 


(5) 18 M. 410; 6 Ind. Dee. (N. s.) 634, 

(6) 22 M. 214; 8 Ind Dec. (x. s.) 158. 

(7) 3 Ind. Cas. 70); 88 M. 102;6 M. L. 1. 
M L.J. 20. 

(8: 23 Ind. Cas. f 


318; 20 
581; 38 M. 959; 15 M, L. T, 206; 


26 M. L. J. 331; 11914) M. W. N. 256. 


(9) 6 Ind. Cas. 138; 15 ©. W, N. 10; 13 O. L, J. 207, 


Vol. XXXVII) 


MAUNG PO`HNIN V. MA HNYEIN, 


But there are several subsequent defaults 
‘which plaintiff is entitled to rely on; and 
this objection also fails, 

The last point urged is that the clause 
in the decree which gives interest at 12 
per ceni. on the amount due not from the 
-date of default but from the date of decree 
itself, no interést being provided for original- 
ly, is a penal clause which should be relieved 
against. This contention is well-founded. 
It has always been held thatan agreement 
to pay an enhanced rate of interest not 
from the date of default but from that of 
the original obligation is in the nature of 
a penalty and is unenforceable. See Nanjappa 
v. Nanjappa (10) and Baid Nath Das v. 
‘Shamanand Das (11). It is conceded that the 
fact that a compromise decree has been 
passed in- terms of the agreement does 
not affect the right of the defendants to 
be relieved against any term in it if it is 
of a penal nature. Plaintiff will, therefore, 
be entitled to the interest of 12 per cent. 
-only from the date of the first default which 
he is entitled to rely on, viz, 3lst August 
1906. 

Defendants’ appeal is dismissed subject 
to the above modification as to interest, 
parties will pay and receive proportionate 
costs here and in the lower Appellate 
Court. 

` OLDFIELD, J.—I agree. 

f Appeal dismissed. ; 
; Decree modified. 

V, R. P. 


(10) 12 M. 161; 4 Ind. Dee. ‘nN. 8.) 462. 
ìà (11) 22 0. 148; 11 Ind, Dec, (N. 8.) 97. 


LOWER BURMA CHIEF COURT. 
SECOND Osvit Arrear No. 192 or 1916. 
January 5, 1917, 

_ Fresent:—-Mr. Justice Parlett. 
MAUNG PO HNYIN— APPELLANT 
VETSUS 
MA HNYEIN—Resronpenr., 

Civil Procedure Code (Act XIV of 1882), s. 288— 
Civil Procedure Code (Act V of 1908), O. XXI, r. 68— 
Evidence Act (I of 1872), ss 102, 110—Swit, regular, to 
set aside attachment—Burden of proof—Possession, 
proof of—Order—Appeal, 
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The initial burden of proofin a regular suit undor 
Order XXI, rule 68, Civil Procedure t‘ode, lies on the 
person who fails to get the attachment removed. 
On proving possession, however, the burden is shifted 
on to the person out of possession under section 110 of 
the Evidence Act and the finding that he has failed 
to discharge it isnot open to appeal. jp. 767, col. 2; 
p. 765, col, 1.) 

Kadappa Chetty v. Maung Shwe Bo, 2 L. B. R. 152 
and Narak Lalv. Thagoo Lal, 13 Ind, Cas. 455; 22 O. 
L. J. 380, referred to. 


Mr. Sin Hla Aung, for the Appellant. 

JUDGMENT.—The property in suit 
consists of three items, a pair of bullocks, 
40 baskets of paddy and unother 11 
baskets of paddy. As regards the bullocks 
it is argued that Po Tin having sold the 
original pair (one of them having since 
been replaced by Ma Shwe) to Tok Paw 
on credit, and having given Tok Paw 
possession of them, the ownership passed 
to Tok Paw the judgment-debtor, and 
could not subsequently be transferred by 
Po Tin to Ma Nyein. A perusal of the 
evidence makes it clear to my mind that 
when Tok Paw was unable to pay for the 
cattle. the entire transaction was rescinded, 
and he Jet Po Tin have them back again. 
Po Tin then sold them to Ma Nyein who 
hired them to Tok Paw. The District 
Court has accepted the evidence to this 
effect, and the finding is not open to 
appeal. As to the 40 baskets, the finding 
of the District Court was sought to be 
impugned on the grounds that the paddy 
had recently been taken from the judg- 
ment-debtor’s bin that the plaintiff is a 
relative of his, that the witnesses appear 
to be siding with him and that the judg- 
ment-debtor is said to have absconded, 
It is, however, not permissible to re-open 
matters of fact in this appeal. 

Lastly as to the 11 baskets, it is admitted 


‘that it was attached in Ma Nyein’s 
possession, and that by Kadaypa 
Chetty v Maung Shwe Bo (1) she was 


entitled to succeed, but I am asked to 
hold that in this case the burden of 
proving her ownership was on Ma Nyein 
under section 102, Evidence Act, and the 
ease of Narak Lal v. Thagoo Lal (2). The 
latter says that the burden of proof in a 
suit under section 283 of the Civil Pro- 
cedure Code, 1882, is upon the unsuccess- 


(1) 2 L. B, R. 152. 
(2) 13 Ind. Cas. 455; 220, L. J. 380, 
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ful claimant in the claim case, and taling 
this to mean the initial burden of proof 
I find nothing antagonistic to the Burma 
case in this ruling. In the present case, 
Ma Nyein having failed to. get the attach- 
ment removed, the initial burden of proof 


in the regular suit was upon her 
under section 102, Evidence Act. Upon- 
her proving possession, the burden of 
proving that she was not the owner 


shifted to the appellant under section 110 
of the Evidence Act and the finding that 
he failed to discharge it is not open to 
appeal, The appeal is dismissed. 


Arpeal dismissed. 


, 


MADRAS HIGH COURT. 
SEGOND Civiu AppeaL No. 2229 or 1914, 
August 3, 1916. 
Present:—Mr. Justice Spencer and 
Mr. Justice Krishnan 
BHUVARAGHA LYENGAR—Devenpant— 
APPELLANT 
versus 
NATESA IYER AND OTBERS—PLAINTIFES— 
RESPONDENTS. ; 

Hindu Taw—Alienution by widow—Reversioners, 
remote, right of, to question—Lapse of time—Legal 
necessity, prof of—Reritals in documents—Adequar. of 
proof Torts of widow, expenses for, whether can be 
charged on estate—Maintenance and kist, debt incurred 
for payment of, when legal—Burden of proof 

The fact that the next reversioner is time-barred 
from claiming a widow's estate is no ground for 
allowing a remoter roversioner to do so, when the 
reversion has fallen in. [p 769, col 1.] i 

More recitals in a sale-deed as to the existenco of 
legal necessity for an alienation are not of themselves 
any evidence of necessity; there must be evidence 


iunde. . 769, col 2 | 
get Lal CPE unwar, 23 Tnd. Cas. 715; 86 A. 187; 
18 C. W. N 649; 26M. L. J. 443; 11914) M. W. N. 


405; 15 M L. T. 398; 19 O. L. J. 469; 12 A. L. J. 495; 
16 Bom. L. R 352 1 b. W., 794, followed - 

In the case of alienations by & Hindu widow made 
a long time ago, Courts should not insist on as strict 
proof of legal necessity as in the case of recent 
transactions. Insuch cases, though the burden of 
proof which lies on the purchaser is not shifted on to 
the reversioner, the Courts should approach the 
evidence with a much more indulgent mind than 
when the alienation took place a few years before 
suit, But where cridence as tothe pnrposes for 
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which the debts were incur ed which led to.the | 
aliznusion is avcuully bsfore tha Court, it muse be 
Satistiad that such p poses a nount to legal necessity 
baka a alienation is upheld. [p. 769, col, 2; p. 770, 
col, l A x 

Kanthu v Dist Upadhya, 26 Ind. Cas. 376 at p. 
378, referred to. 

Tha private expsnses of the widow are nob a legal 
néceasity and expsases inc red by her in litigation 
that arose out of her own tortious acts cannot legally 
be charged on her husband’s estate. [p 77u, col. L] 

Pruna facie the conversion of a charge payable 
from the income to a charge on the corpus is an im- 
proper act on the pırt of the widow. [p. 770, col. 2.] 

Maintenauce charges and kist should be paid, 
where possible, from the current income of the 
estate, and, in the absence of good reason why they 
should not be so paid, a debt borrowed for this pur- 
pose’ is not a proper charge on the estate in the 
widow's hands. [p. 770, col, 1.] 

Kotta Ramisami Che'ti y. Bungiry Seshama Nayani- 
vare, 3M, 45; i Ind. Dec (N. s.: 6 9, referred to, 


Second appeal against the decree! of the 
District Court, Tanjore, in Appeal Sait 
No. 797 of 19:3, praferred against that 
of the Subordinate Judge, Tanjore, in Original 
Suit No, 31 of 1911, 


The Hon'ble Mr. 9.” Srinivasa Aiyangar, 
(Advocate- General) and Mr. O. Arishnama. 
chariar, for the Appellant. 

Mr. C. V. Ananthakrishna Atyar, for the 
Respondents, 


JUDGMENT. 


Spencer, J, The dificalties which a pur- 
chaser of property mu-6 have in. proving 
that alienations made some fifty years 
ago by a Hindu widow were for neces- 
sary purposes, have in arguing this appeal 
been vividly represented to us. Bat in the 
present case I must accept the findings of 
the lower Courts for the reasons given 
by them. The appellant did not sneceed 
in proving the minimum required in: such 
eases. The consideration for Exhibit VI 
is four prior debts and a sum of ready 
cast received by Valu Ammal for her own 
use. One of these debts was according 
to the recital of Exhibit V1-D incurred 
by the widow for paying the arrears of 
kisi and for meeting her private expenses. 
Another was incurred for permanently settl- 
ing the claim of a maintenance holder of 
her husband’s family. A third was borrowed 
for a purpose unspecified and the fourth 
was due upon a compromise decree obtain- 
ed by the decree-holder of a nsafructuary 
mortgage whose rights of possession: she 


invaded. : 
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Tt has not been shown that the income of 
the estate was insufficient to meet the 
demands for Government revenue and the 
maintenance of the family. 

As it consisted of 73 acres of wet land 
in Tanjore District, the natural presumption 
would be rather that the widow must 
have been fairly well off. It is argued in 
respect of the third debt that, as it appears 
from one of the documents that the widow 
was put in possession of the mortgaged 
land by an order of a Magistrate, it is 
not likely that she acted mala fde. On 
the other hand it is clear that she had no 
prima facie right to appropriate the income 
which the othidar had a right to enjoy, 
aud that the estate should not be made 
responsible for litigation arising out of 
her torts, 


I agree with the finding of the lower 
Courts as to Exhibit IV, . 

The second appeal is dismissed with the 
costs of 2nd and 4th respondents. 

Kutsunan, J.—This second appeal arises 
from a suit brought by plaintiffs as the 
next reversioners to one Sivasankara Vythi- 
natha lyer, who died about 1854, to set 
aside certain aliena-ions made by his widow 
and recover the properties alienated. The 
lower Ccurta have set aside the aliena- 
tions under Exhibits VI and 1V subject to a 
payment of Rs. 350, and interest by the 
plaintiffs, and given a decree for the 
properties sued for with mesne profits 
deducting the amount found due by the 
plaintiffs. The lst defendant, who was in 
possession of the properties and who claimed 
title through the alienations now set aside, 
appeals to us. 


It is first argued for the appellant that 
there is no proper finding by the District 
Judge that the plaintiffs are the next 
reversioners entitled to the property. The 
District Judge has found that “there are 
no nearer reversioners”, agreeing with the 
Munsif on the point. It is true he says 
“if there were, their claim is time-barred.” 
This is, as pointed out, erroneous, as the 
fact that the next reversioner is time- 
barred is not a ground for allowing a 
remoter reversioner to claim the estate as 
the reversion has already fallen in. He 
has, however, discussed the evidence on 
this issue and come to the conclusion that 


49 
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the plaintiffs are the next veversioners, I 
do not think the sentence quoted really 
affects his finding on the point or throws 
any doubt on it. The appellant’s objection 
on the point must be disallowed. The 
next point argued was that the lower 
Appellate Court was wrong in law in its 
finding that there was no legal necessity 
for Exhibit VI except for Rs. 350. Exhibit 
VI was an alienation in 1861. The sale 
was for Rs. 4,950, made up as follows accord- 
ing to the recital inthe deed: Rs. 1,280-1-6, 
said to be due by the widow and 
her husband to one Narasimha Iyengar 
on a ‘hypothecation bond; Rs: 228, due to 
one Meenakshi Ammal; Rs. 500, due to 
one Rajangam Subbiah; Rs. 1,000, due on 
a mortgage and R3. 1,941-14-6 paid in cash. 
The onus of supporting a sale from a 
Hindu widow ig undoubtedly on the pur- 
chaser. Mere recitals in a sale-deed 
as to the existence of legal necessity for 
an alienation are nob of themselves any 
evidence of necessity: there must be evidence 
aliunde. These propositions ` bhaye been 
recently re-affrmed by the Privy Council in 


the case of Bri Lal v. Inda Kunwar 
(1). Except the recital in Exhibit VI 
of there being a debt due to Rajangam 


Sabbiah, there is no other evidence as to 
it. That was, therefore, rightly disallowed. 
There is also uo evidence to show why 
Rs. 1,941 14 6 was borrowed by the widow. 
That item also fails. 


As regards the other three items of con- 
sideration for Exhibit VI, there is further 
evidence. In considering the evidence with 
reference to an alienation so old as Exhibit 
VI, which is one of 1361, I agree with 
the appellant’s contention that Courts should 
not insist on as strict a proof as in the 
case of recent transactions. I agree with 
the observation of the learned Judges of 
this Court in the case of Kanthu v. Dasa 
Upadhya (2) that though the burden of 
proof is not shifted on to the reversioner, 
the Courts should approach the evidence 
as to necessity adduced in respect of old 


(1) 28 Ind, Cas. 715; 86 A. 187; 18 C. W. N. 649; 
268 M. L.J. 448; (1914: M. W. N. 405; 15M. LT. 
895; 190C L J. 469; 12A. L. J. 495; 16 Bom, L,R. 
3852; 1 L. W. T94 

(2) 26 Ind, Cas. 376 at p. 878. 
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alienations with a muck more 


indulgent 


mind than when the alienations attacked - 


took place a few years before suit. The 
authorities on the point are considered in 
that caseand itis not necessary to refer to 
them again. Where, however, there is 
evidenca, as in this case, of the purposes 
for which the debts were incurred which 
led to the alienation, the Court must be 
satisied that such purposes amounted to 
legal necessity before the alienation is 
upheld, 


The hypothecation bond to Narasimha 
Iyengar is by the widow alone and is filed 
as Exhibit VI-D. This document recites 
that Rs.500 was borrowed for paying arrears 
of kist and for the widow’s private ex- 
penses, There is nothing to show how 
much of the consideration went to each 
item. ls is clear that private expenses of 
the widow will not be a proper necessity. 


It is not shown that there were any arrears ` 


of kist to be paid as recited. Kist should 
ordinarily be paid from the income of the 
property, unless there was some gcod reason 
why it could not be so paid. There is 
nosuch reason made out here. Assuming 
there were arrears of kist to be paid, 
prima facie the debt borrowed for it is 
not a proper charge on the estate in the 
widow’s hands. If borrowing for charges 


which should be met outof the current 
income is treated as legal necessity, it 
will enable the limited estate holder to 


ruin the estate and take for himself moneys 
which ought to be applied for paying 
those charges. See the observations of 
this Court in Kotta Ramasami Chetty v. Ban- 
gari Seshama Nayanivaru (3). The Ist 
defendant must, therefore, show by some 
evidence, however slight, that the kist in 


question could not be paid from the 
current income. The estate in question 
was fairly large and now produces an 


income of not less than Rs. 1,500, a year. 
There is no evidence as to what the 
income was in 1858, the data of Exhibit 
VI-D; but we cannot assume it was too 
small to pay kist and other charges from 
it. It is argued that Exhibit XXIII 
shows that there were some magisterial 
proceedings soon after the widow became 


(8) 8 M. 145 at p. 152; 1 Ind. Dec. (x. s.) 659. 


INDIAN OASES. 


„Panday . v. 


[1917 


entitled to possession, which rendered it 
likely that the widow was short of funds. 
But the evidence is too vague, even if 
admissible, to base any conclusions on it. 
We have only the recital in Exhibit XXIII, 
which isa plaint by a third party, that the 
widow took possession of a property mort- 
gaged by her husband before his death 
“throngh the Magistrate.” It must, there- 
fore, be held that no valid charge was 
created on the property by Exhibit VI-D; 
and Exhibit VI, so far as it went to 
pay off this debt, must be held not to 
be binding on the estate. 

It was urged that a creditor was not 
bound to see to the application of his 
money if he has made bonafide enquiries 
and satisfied himself of the necessity for 
the loan, and reliance is placed on the 
well-known case sf Haunoomanpersaud 
Musammat' Babooee Munraj 
Koonweree (4). This question does not 
arise in this case as there is no plea of 
this nature raised in the lower Conrts; 
and as the plea depends on evidence it 
cannot be allowed to be raised now. ‘It 
was next suggested that the existence of 
a debt under Exhibit VI-D was sufficient to 
justify Exhibit VI and that the alienee 
need not go beyond Exhibit VI-D to see 
if there was necessity for that transaction 


also. I am unable to agree with this 
argument. As the alienee under Exhibit 
VI was referred to Exhibit VI-D as 
creating a necessity for his sale, he 
ought to show that Exhibit VI-D was 
itself for a proper necessity, There is 


nothing to show it. 

The next item is the amount due to 
Meenakshi Ammal. She had apparently 
a claim for maintenance from the estate 
and Exhibits VI-A and VI-C show that 
in 1855 her claim was commuted for a 
lump sum of Rs. 200. Maintenance 
charges stand on the same footing as kist, 
as they should be paid from the ourrent 
income; and similar considerations apply. 
Prima facie the conversion of a charge 
payable from the income to a charge on 
the corpus is an improper act on the 
part of the widow. There is no evidence 


whatever in the case to show there was 

(4) 6 M. I. A. 393; 18 W. R. 81 note; Sevestre 258n.; 
2Suth.P. C.J. 29 1 Sar. P. O. J. 582; 19 E. R. 
147. 
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necessity for it. It was rightly disallowed 
by the lower Courts. 

The last item is a debt due on a 
mortgage. The lower Court has rightly 
allowed Rs. 350, the amount of the 
usufructuary mortgage by the husband, as 
a valid charge. The balance of the amount 
claimed under this head was the result of 
the widow wrongfully taking and keeping 
possession of the property mortgaged and 
taking the produce thereof; it was partly 
the price of produce cut and removyed’by 
her and partly interest in lieu of mesne 
profits and partly costs of the suit by 
the mortgagee. The widow’s act was prima 
facie an unlawful act of trespass and we 
cannot presume that it was in the interest 
of the estate. If she was made to pay 
over the profits for the time she was in 
- wrongful possession, she would have got 
. those profits herself and should, therefore, 
have paid out of what she got. The 
lower Courts were right in disallowing 
all except Rs. 350 of this item as not 
being a valid charge on the estate. The 
last question argued has reference to the 
alienation under Exhibit IV. It is not 
necessary to discuss the various items of 
consideration recited in it. They stand on 
a similar footing as the items in Exhibit 
VI. I accept the finding of the lower 
Court that no portion of the consideration 
for this document, which is a sale-deed 
in favour of the widow’s brother, is shown 
to be binding on the reversioners or the 
estate, 

I agree that this second appeal fails 
and should be dismissed with costs of 2nd 
and 4th respondents. 

Appeal dismissed. 

V.R.P. 


` 


ALLAHABAD HIGH COURT. 
Civiu MISCELLANBOUS Rersrenca No. 150 
or 1916. 

October 17, 1916. f 
Present:—Mr. Justice Walsh and 
Mr. Justice Stuart. 
Miss ISABELLA JACKSON—Periztoner 
versus 
SARJIT SINGH AND OTHERS— 
Opposite PARTIES. 
Agra Tenancy Act (II of 1901), se. 177 to 180— 
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Appeal—Decree severable —Question of proprietary title 
—Jurisdiction of Civil and Revenue Courts, ; 

Where the decree of a Revenue Courtin a case in 
which the question of proprietary title is raised is 
severable, an appeal as to that part which raises the 
question of proprietary title lies to the Civil Court 
while the appeal as to the other portion which raises 
ao CEJ question lies to the Commissioner. [p. 773, 
col. i. 

Gajraj Mati Tewarin v. Shami Nath, 36 Ind, Cas. 
807; 14 A. L. J. 853, referred to. 

_ Civil miscellaneous reference made by the 
Commissioner, Meerut Division, dated the 
20th April 1916. 

Mr, Nihal Chand, for the Petitioner. 

JUDGMENT. 

Warsa, J.—It is unfortunate that there 
is nobody here to argue this question on 
behalf of the respondent or to support the 
view of the learned Commissioner. We 
must, therefore, deal with the case without 
that assistance. 

These two cases (I will adopt the enumera- 
tion of the original suits, namely Nos. 543° 
and 544 in the Revenue Court of Meernt) 
have been referred to the High Court under 
section 195, sub-section (1), of the Tenanoy 
Act of 1901 by the learned Commissioner, 
In form the matter comes before us as one of 
reference. In substance there are two dis- 
tinet cases, and althongh the question which 
arises in each case is precisely the same, 
it is desirable to keep them distinct for 
the purpose of this judgment. I, therefore, 
propose to deal with suit No. 544 and the 
decision in this case will govern suit No. 
548. Suit No. 544 was brought by Miss 
Isabella Jackson against one Sarjit, the 
plaintiff claiming to be the landlord and 
also lambardar of certain property specified 
in the suit, twenty plots of which were in 
khewat No. 1, and one plot, the identifica- 
tion of which is important, namely No. 
2113, in khewat No. 2. The plaint merely 
alleged that the plaintiff was the landlord 
and the lambardar and that the defendant 
was the tenant, and asserted facts entitl- 
ing the plaintiff to eject the defendant. 
So far if was amere ejectment suit be- 
tween a landlord and tenant, which was 
properly cognizable by the Revenue Court, 
The written statement, however, alleged 
totally different issues with respect tc the 
two classes of property to which I have 
already referred. It is true that the open- 
ing paragraph set up a defence to the 
whole action, but paragraph 3 alleged that 
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with regard to No. 2113 the defendant 
’ was a proprietor, and in paragraph 4 it 
set up a defence as a ‘tenant and not as 
a proprietor which, if established in fact, 
would have been an answer tothe claim 
in ‘ejettment, but whith was clearly dis- 
tinct from the plea in paragraph 3 raised 
in regard to No. 2113, and raised an 
entirely different question of fact with 
regard to a totally distinct portion of the 
subject-matter for which the plaintiff sued. 
The result of that was to cut up the con- 
troversy, which the plaintiff had amalgamat- 
ed, into two separate snd distinct suits and 
inasmuch as the decree which was ultimate- 
ly passed .by the Assistant Commissioner 
on these pleadings on the 29th of October 
1915 not only dismissed the whole action 
but also went out of its way to make a 
declaration in favour of the defendant upon 
the issue raised by him in paragraph 3, 
I think it must be taken that there were 
in snbstance two decrees, or at any rate 
two .distinct parts of the decree dealing 
with two distinct subject-matters. Now it 
is obvious that if the plaintiff desired 
seriously to challenge the decision against her 
upon the question of proprietary title, it was 
necessary for her to raise that question 
formally in some way or-another. in the 
nature of an appeal, If she bad appealed 
to the Ccmmissioner ‘merely upon that part 
of the decree which dismissed the suit as 
a whole and had not raised the question 
which had been decided with reference 
to No. 21:3, even although she may 
have succeeded in reversing the order of 
the Assistant Commissioner on the hearing 
of the appeal, that portion of the decree 
declaring the defendant to be the proprietor 
of No. 2113 would have still stood. The 
course which ske took was this. On the 
Sth of December 1915 she appealed to the 
District Judge against that part of the 
decree which had been passed against her 
on the question of the proprietary title of No. 
2113. That appeal was numbered 601 in 
the Court of the District Jndge, was 
heard by the District Judge and decided 
by him in favour of the appellant. Care 
was taken in the notice of appeal to make 
it clear that the appeal was brought only 
with regard to that portion of the decree 
which dealt with the question of proprietary 
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title and it was said thata further appeal 
would be brought with. regard to the other 
portions of the decree to the Commissioner’s 
Court. I would merely point ont that the 
plaintiff was by no means bound to carry 
out that intention, and bring an appeal 
from the rest of the decree if she had 
chosen to be satisfied with the decision of 
that portion. She might have contented 
herself by appealing from the order 
against her on the question of proprietary 
title. In that case it could not be denied 
that the proper Court to go to by 
way of appeal would be the District Padge. 
Under section 177 it is provided that the 
appeal shall lie to the District Judge in 
all suits in which a question of proprietary 
title has been in issue, but on the 13th 
of January 1916 by notice of appeal to 
the Commissioners Court, which appeal 
subsequently became known as No. 68, 
she carried out her original intention of 
appealing against the other part of the 
decree. By paragraph 2 of her notice of 
appeal she made it quite clear that her 
appeal was confined to the decision against 
her with reference to the tenancy of the 
plots other than No, 2113. The .Com- 
missioner denied himself jurisdiction to 
hear that appeal and referred the matter 
to this Court upon the ground that it was 
impossible to bifurcate an appeal, and he 
gaveas his reason that is would be obvionsly 
undesirable if parties dissatisfied with the 


decision against them upon a_ particular 
subject-matter appealed to Court A on 
some ground or another, and to Court 


B on some other ground. But that is not 
this case. The sumand substance of this case 
is that the plaintiff had two decisions against 
her neither of which she liked, Each of 
them related to a totally different plot of land 
and each of them raised absolutely distinct 
and inconsistent questions of fact and law, 
It seems to me that where that .occurs it 
is just as though the suits were two distinct 
suits, although for the purpose cf convenience 
and economy the procedure of the Code 
permits them to be tried and decided as one. 
In wy opinion we are bound by, or if not 
bound by it, speaking for myself I am dis- 
posed to follow, especially as 1 was a party 
to it, a decision of this Court’ which is 
reported as Guasraj Mati Tewarin v, Shami 
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Nath (1). The decision there was that 
where a decree has been, passed against 
several defeudants including some absent 
ones, ea parte and there has been an appeal 
by those who were. present at the original 
hearing of the suit, so that as regards 
these ‘defendants the decree has become 
merged in a subsequent decree of an Ap- 
pellate. Court, nonetheless the absent de- 
fendants against -wbom a ‘decree had been 
passed ex parte, if they wished to get the 
decree set aside, must apply in the original 
Court which determined the suit against 
them. The effect of thatis, of course, that as 
between separate parties to the same suit 
a decree is severable and there is a long and 
exhaustive judgment of Mr. Justice Sundar 
Lal on the subject referring toallthe principal 
authorities and pointing ont the inconvenience 
of holding otherwise. ‘To my mind that 
case determined the question of principle, 
namely whether a decree is severable. We 
think itis and we think that this decree 
ought to be treated as a decree on two 
separate subject-matters, an appeal as to the 
one which raised the question of proprietary. 
title lying to the Civil Court, the appeal as 
to the other subject-matter which raised no 
such question, lying tothe Commissioner. It 
ig only necessary to add that it is important 
to. bear in mind that this decision relates 
only tothe special facts and procedure in 
this particular case. The result is. that the 
order of the Court will betosend the case back 
to the Jearned Commissioner with directions 
to entertain the. appeal in appeal No. 63 
and hear it according to law. The same 
order will be passed with regard to appeal 
No. 64, which is also referred to us under 
the name of suit No. 543, 


Stuart, J.—The procedure adopted by the 
appellant is open to no objection. With regard 
to the plots in respect of which the other 
side asserted a proprietary title, she was 
obliged to contest the decision in the Court 
of the District Judge, who alone could deter- 
mine the question of proprietary title, but 
with regard to the remaining plots where 
no such assertion was made, the District 
Judge was not invested with the power to 
determine the points raised in the suit. 
There is nothing in the language of the Act 


(1) 35 Iud. Cas. 807; 14.4. L, J. 853, 


which prohibits an appeal as to one portion 
of the subject-matter being decided by, one 
Court and an appeal as to the other portion 
being. decided by another Court, I agree 
to tke order proposed. 


Answer accordingly. 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS ApesaL No, 18 
or 1916, 
October 4, 1916. 
Prezent:—Mr. Justice Oldfield and 
Mr, Justice Krishnan. 
MUJULURI SIVARAMAY YA—Coonter- 
PEIITIONER No, 1 —AppPELL. NT 
- VETSUS i 
SINGUMAHANTI BHUJANGA RAO AND 
ANOTHER— PETITIONER AND COUNTER- 


Petitioner No. 2— RESPONDENTS. 

Provincial Insolvency Act (115 of 1907), s. 22—- 
‘Aggrieved person," meaning of—Order directing Receiver 
to execute release deed on behalf of insolrent—Juris- 
diction. b 

A “persen aggrieved’, within the meaning of section 
22 of the Provincial Insoivency Act, means a person 
against whom a decision has been pronounced, 
which wrongfully deprives him of something or 
wrongfully refuses him something or wrongfully 
affects his title to something. The decision should 
be such as to affect the right claimed, not 
merely to impede the person concerned in hiş 
assertion of it. [p. 774, col. 1.] 

Ex parte Sidebotham, in re Sidebotham, (1880) 14 
Ch D. 456; 42 L. J. Bk. 4'; 42 L. 1. 783; 28 W, 
R. 715; Thiruvenkatachariar v. Thangayi Amal, 
29 Ind. Cas. 294; 89 M. 479; 17 M L. T. 482; 29 M. L, 
J. 755; Haneswar Ghosh v. Rakhal Das Ghose, 20 Ind. 
Cas. 688; 18 © W. N. 866; 18 O., L. J, 859; Kumarappa 
Chettiar v, Murugappa Chettiar, 36 Ind. Cas. 771, 
referred to, 

A baying been declared an insolvent, his property 
vosted in the Official Receiver. On 24th May 
1908, he executed a promissory note and an agreement 
in favour of B, his father, providing that in gase the 
former was not discharged within year, he would 
convey certain property to B. On 6th October 1913, 
B applied to the Court to give leave to the Receisor 
to execute a release decd. ‘he Court passed the order 
as prayed for. In an appeal by C, the 10th creditor, 
who held a ‘mortgage over this property but with 
notice of agreement to convey in favour of B made 


A; 

Hela, (1) that the order was passed without juris- 
diction, being unauthorized by section 22 or uny Other 
provision of the Provincil insolvency Act, as the ap- 
plication to execute a release deed was made to the 
Comt, and not to the Receiver in whom the insol- 
yent’s-estate vested and who alone was competent to 
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give him the conveyance he required; [p. 774, cols. 
1&2] . 

(2) that B was not an “aggrieved person” 
within the meaning of section 22 of the Act, as 
the omission or failure of the Receiver to execute the 
release deed was inno way a binding adjudication 
on his right and did not affect his remedy by suit; [p. 
775, col. 2.] i 

(3) that the order was not justified even under the 
Court’s general powers of superintendence over the 
Receiver, as the Receiver was neither asked to explain 
nor to adduce evidence. [p. 775, col. 2.] 

Haneswar Ghosh v. Rakhal Das Ghose, 20 Ind. Cas. 
683; 18 C. W. N. 366; 18 C. L. J. 859; In re Rassul Haji 
Cassum, 9 Ind. Cas. 344; 13 Bom. L. R. 13, distin- 
guished, 

Appeal against the order of the District 
Court, Godavari, at Rajahmundry, in Insol- 
vency Appeal No. 551 of 1913, in Insolvency 
Petition No. 8 of 1909. 7 

Mr. B, Narasimha Rao, for the Appellant. 


` Mr. T. Prakasam, for the Respondents. 


JUDGMENT. 

OLDFIELD, J.— One Veeraraghava Row hav- 
ing been adjudicated ‘insolvent, his proper- 
ty vested in the Offcial Receiver of Goda- 
vari District. Veeraraghava Row had on 
24th May 1908 executed in favour of his 
father, the respondent, a promissory note 
and an agreement, Exhibit E, the latter 
providing that, in case the former were not 
discharged within a year, it should be dis- 
charged by the conveyance of certain pro- 
perty. On 6th October 1913 respondent 
moved ‘the’ lower Court to grant leave to 
the Receiver to execute a release deed to 
him in respect of this property, as it had 
been treated as vesting with the insolvent’s 
other property in consequence of the order 
of adjudication. Tke lower Court dealt 
with this petition first in circumstances 
referred to in this Court’s order of remand 
in Appeal against Order No. 155 of 1914. 
On re-hearing - it, it passed the order, against 


which 10th creditor, who alleges that he holds” 


a mortgage over the property subsequent to 
. Exhibit E, appeals, 

The main objection to this order is tkat 
it was passed without jurisdiction, being un- 
authorised by section 22 or any other pro- 
vision of the Provincial Insolvency Act. It 
is accordingly necessary to go further into 
the circumstances. The petition of 6th 
October 1913 did not ask that any act or 
decision of the Receiver should be set aside, 
but it was accompanied by an affidavit, 
settirg forth that (1) on 22nd December 


1911 respondent filed an affidavit, reciting 
the. facts and praying for the execution 
of a conveyance by the Court or the Re- 
ceiver; (2) as the Court passed no orders 
and time for suing would begin to ran (mean- 
ing presumably —“ would expire”) on 24th 
May 1912, he filed a` petition on 8th “April 
1912 under section16 (b) of the Act, asking for 
permission to sue the Receiver on Exhibit E, 
(3) as no orders had been passed on either 
his affidavit or petition, he now asked the 
Court to order the Receiver to execute the 
necessary conveyance. Itappears from the 
evidence of respondent and from the 
affidavit to be referred to later that this 
afidavit and this petition, thé only ones 
referred to in the petition, on which the 
order under appeal was passed, were filed 
in the Court and that the former was with- 
drawn, as-the right to sue for execution 
of a document was barred, beforsit came 
on for orders.- In the judgment under ap- 
peal the lower Court has, as I understand 
it, found that the mortgage to appellant 
was for consideration, but was taken with 
notice of respondent’s agreement, Exhibit 
E, which, therefore, prevailed against it as 
regards all three items of the property 1n 
dispute. There is, however, nothing regard” 
ing respondent’s prayer for a conveyance, 
the only relief granted being that the _pro- 
perty was exempted from sale; that is, as 
appears from the formal order drawn up, 
from “sale by the Receiver of the insol- 
vent’s assets.” The form of the order‘is to 
some extent intelligible on reference toa 
petition and affidavit dated 18th November 
1913, which we have found in the record 
and in which respondent again asked for 
a document and also fora stay of the sale, 
which the Receiver was about to hold of 
the property. The petition of 18th Novem- 
ber 1913, however, it should be noted, was 
not statedly disposed of or even referred 
to in the lower Court’s order and is pre- 
sumably still pending, The application of 
6th October 1913, with which the lower 
Court dealt in the order under appeal, was, 
therefore, founded on the failure of respond- 
ent’s petition to the Court and not to the 
Receiver, in whom the insolvent’s estate vest- 
ed and who alone was competentto give him 
the conveyance he required. 


Attempts haye beep made to support the 
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lower Court’s order on two grounds. 
it is urged that it should be 
passed under section 22 of the Act, be- 
cause respondent is a creditor or a person 
aggrieved by the Receiver’s 
give a conveyance in accordance with Exhibit 
E. One objection to this is that an appli- 
cation under section 22 must be founded 
on an act or decision of the Receiver, and 
none is alleged in the petition. For his 
mere omission to give a conveyance, when 
no request to him is mentioned, cannot be 
treated as an act or decision; and the sug- 
gestion that an averment, which we have 


First, 


found only in the petition above referred. 


to of 18th November 1913, cf a request to 
the Receiver on lst October 1913 can be 
treated as having been made inthe petition 
of 6th October 1918 cannot be accepted. 
There is, however, a broader objection, which 
must in any case prevail, that section 22 
would even so not cover the application 
which respondent made, because he was not 


entitled to apply under it, as a creditor 
or person aggrieved. He is no doubt de- 
seribed as a creditor. But that is only 


because the insolvent so described him in 
his petition, his debt in fact having been 
discharged, when under Exhibit E his right 
to the insolvent’s property matured. The 
question is then whether be was “a person 
argrieved” within the meaning of the sec- 
tion. 


In the leading authority on the subject, 
Ex porte Sidebctham, In re-Sidebotham d), 
` which hasbeen followed in Thiruvenkatachariar 
v. Thangayt dmmal(2) aud other Indian cases, 
a person aggrieved was defined as ‘a man 
against whom a decision bas been pro- 
nounced, which wrongfully deprived him 
of something or wrongfully refused him 
‘something or wrongfully affected his title 
to something; and this definition may 
be accepted for the purpose of the present 
ease, the material point being thut the 
decision in question shall have been 
such as to affect the right claimed, not 
merely to impede the person concerned 
in his assertion of it. That is the view 


(1) (1880) 14 Ch. D. 458; 49 L. J. Bk. 41; 42 L. T. 
488; 28 W. R. 716. 

(2) 29 Ind. Oas. 294; 39 M, 479; 17 M. L. T, 482; 29 
M. L. J, 755, 


treated as. 


omission to 


taken in Haneswar Ghosh v. Rakhal Das Ghose 
(3) and a case recently decided in this Court, 
Kumarappa Ohettiar v. Murugappa Chettiar 
(4). To apply it to the facts before us, 
respondent attempted to obtain from tbe 
Receiver through the Conrt a recognition 
of his alleged rights and a conveyance in 
pursuance of it; but if the Receivers 
failure to - grant either implied his 
refusal to do so, that refusal was in 
no way a binding adjudication on that 
right and affected neither it nor respondent’s 
remedy by suit. In these circumstances 
respondent was not entitled to apply to 
the lower Court under section 22 and the 
lower Court had no jurisdiction to deal 
with his application thereunder. 

Section 22 failing and it zot having 
been suggested that any other is relevant, 
respondent’s remaining contention is that 
the lower Court was competent to make 
its order without reference to any provision 
of law and in the exercise of its general 
powers of superintendence over the Receiver, 
its officer. And no doubtin Haneswar Ghosh 
v. Rukhal Dus Ghose (3), already referred 
to, though the Court’s order was set 
aside as unsustainable with reference to 
section 22, the case was remanded in order 
that these powers might be exercised and 
an enquiry beheld. Soalsoin In re Rassul 
Haji Cassum (5), the Court itself held an en- 
quiry, though it recognized that the ultimate 
remedy by suit of the petitioner before it 
would be unaffected by the result. That, 
however, was not the nature of the enquiry 
held in this ease by the lower Court, as 
appears from the facts that neither it nor 
the respondent originally made the Receiver 
a party and that when hehad been made 
a party, though he apparently did not 
attempt to justify his conduct, the proceedings 
were continued on the evidence adduced 
by the 10th creditor, the present appel- 
lant. It is accordingly impossible to 
support the lower Court’s jurisdiction as 
resting on this foundation. 

The result is that the order under 
appeal must be set aside as passed without 


(3) 20 Ind. Cas. 633; 18 C. W. N. 366; 18 C. L. J, 
359. 
4) 86 Ind. Cas. 771. 
6) 9 Ind. Cas. 344; 13 Bom. L, R. 13. 
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jurisdiction, the appeal being allowed and. 
respondent’s petition being dismissed with 
costs in both Courts, 
Knuisanan, J.—1 fully agree. 
Appeal allowed. 
V, R.P, 


ee 


MADRAS HIGH COURT. 

Seconp OCrvin Appear NO. 1674 or 1914. 
October 16, 1916. 
Present:—Mr. Justice Spencer and 
Mr. Justice Phillips. 
MARUDANAYAGAM PILLAI—PLANTIFE 
~—~—APPELLANT 
VETSUS 


MUNUSAMY PILLAI AND OTEERS 


— Derenpants—Responvents. 

Sgecific Relief Act (I of 1877), s. 22—Sendor and 
purchaser—Contract to sell, specific performance of — 
Delay—Diseretion of Court—Purchaser, duty of— 
Contract Act (IX of 1872), s. 55. 

Defendant agreed to executo a sale-deod of some 
lands to the plaintiff by 30th April 1908. On Ist 
May 1908 plaintiff intimated to defendant that the 
sale price was readyand asked defendant to go to a 
specified place, execute the sale-deed and receive the- 
money. On May 7th; Ist defendant wrote to plaintiff 
that he had been waiting for him and would wait 
till 1Cth May 1908 to conclude the sale. Tho plaintiff 
did nothing after receipt of this notice and the 
defendant on 13th May 1908 intimated to the plaintiff 
that the contract was rescinded. On 29th April 1911 
plaintiff instituted the present suit for specitic per- 
formance: 

Held, that, having regard to the lapse of time that 
had occurred, specific performance should be refused. 
[p. 776, col. 2.] 

Nawab Begam y. A. H. Creet, 27 A. 678, A. W. N. 
(1905) 147; 2 A L J, 405 and Jamshed Khodaram Irani 
v. Burjorji Dhunjibhai, 32 Ind Cas. 246; 40 B. 259; :0 
M. L. J. 186; 3 In W. 239; 19 M, L. T. 184; 144A, L. J. 
225; (1916) 1 M.W.N. 229; 18 Bom L R. 163; 23 C. L. 
J. 858; 20 0. W. N. 744 -P. O.), referred to. 

Even where time is not of the essence of the con- 
tract, itisfor the purchaser to show that he was 
ready and willing to perform tho contract within a 
reasonable time after the agreed date. [p. 777, col. 1.] 

Natesa Aiyar v. Appauu Padayachi, 19 Ind. Cas. 
462; 88 M. i178; (1918) M. W., N. 841; 24 M. L. J. 488; 
13 M. L. 'P. 391, referred to. | 

Second appeal against the decree of .the 
District Court, Coimbatore, in Appeal Suit 
No. 45 of 1918, preferred against that 
of the Court of the Subordinate Judge, 
Coimbatore, in Original Suit No. 26 of 
1911. 

Mr. T. R. Ramachandra Atyar (with him 
Mr. T. R. Krishnaswami Aiyar), for the 


Appellant. | 
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Dewan Bahadur L. A. Gorinderagheva 
_Aiyar (with him Messrs. K.S. Krishnuaswamt 
Atyangar and W. Ohakrapanit Naidu), for the 
Respondents. 

JUDGMENT.—We think that under the 
circumstances, this is a case in which the 
plaintiff's conduct practically amounted to 
a waiver by acquiescence of performance of 
the contract to sell. Admittedly there was 
an oral understanding that the sale-deed: 
should be executed by April 30th, 1908. On 
May lst.the plaintiff wrote that the sale- 
price was ready and asked Ist defendant to 
come to Dharapuram where plaintiff lived, 
execute the sale-deed and receive the money, 
On May 7th, lst defendant having come to 
Dharapuram gave notice to the: plaintiff that 
he had been waiting from April 17th to` 
21st and from May 5tb to 7th and that he 
would give him time till the 10th ta 
conclude the sale. The plaintiff received this 
notice on the Sth but did nothing towards 
performing his part of the contract. On 
the : 3th, the lst defendant intimated to the 
plaintiff that the contract, bad been put an 
end to, Nearly three years afterwards, vız., on 
April 29th, 1911, the plaintiff instituted this 
suit to enforce specific performance.’ The 
facts thus resemble the facts in Nawab 
Begam v. A. H. Creet (1), where it was held 
that when plaintiffs had notice that the 
contract was at an end and yet did nothing 
till nearly three years later when they filed a 
suit for enforcing performance, the Court 
had sufficient reason in the exercise of its 
discretion to refuse relief.. In Jamshed - 
Khodaram Irani v. Burtjurji Dhunjibhat (2) 
the Privy Council observe that equity will 
not assist when there has been undae delay on 
the part of one party to the contract and 
the other has given him reasonable notice 
that he must complete within a definite 
time. We areasked to say that the time 
from May &th to the 10th was not reasonable, 
but seeing that on May Ist plaintiff 
announced that he had the money ready and 
seeing that the Registration Office was in 
the same -village where plaintiff resided 


(1) 27 A. 678; A. W. N. (1905) 147; 2 A. D.J. 
405. 

(2) 22 Ind Cas. 24°; 19 B 289: 80 M. L. J. 186; 3 
L. W. 289; OM. TT 38h; 14 A. L. J.225; (1918) 6M, 
W. N. 229; 18 Bom. L. R. 163; 23 C. L.J, 458; 20.0, 
W. N. 744 (P. C.), 
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and whither the Ist defendant had- come, 
we are not prepared to say that he should 
have been given any more time. 

Mr, Ramachandra Aiyar argued that 
there was no obligation on his client to 
produce the money until the defendant 
produced the sale-deed ready for registra- 
tion, as this was part of the agreement, 
but the plaint shows that the cost of the 
stamp was admittedly to be borne by the 
plaintiff and it appears from lst defendant’s 
evidence, which has been believed by both 
Courts, that plaintiff had not even the 
money for the purchase of the stamp and 
it does not appear that he took any step to 
signify his willingness to accept the perform- 
ance of the contract when performance was 
offered. 

It is further contended that the Courts 
below were in error in dismissing the 
suit without finding that time was of the 
essence of the contract, but we do not find 
there was any contention on this point in 
the pleadings. The parties went to trial on 
the footing that there had been a breuch of 
the contract on one side or the other and 
the lst issue in the case was, therefore, 
directed to discovering which party was 
responsible for non- performance. 

Even in a case where time is not of the 
essence of the contract, if the vendor rescinds 
after the agreed time, it is, as observed by 
the Chief Justice in Natesa Atyar yv. Appacu 
Padayachi (3), for the purchaser to show 
that he was ready and willing to perform 
the contract within a reasonable time after 
the agreed date. 

We, therefore, think that the lower Courts 
were justified in refusing to decree specific 
performance after the lapse of time that 
had ocourred. j 

The second appeal isdismissed with costs 
Lone set between the legal representatives of 
lst defendant and the 2nd defendant and the 
6th defendant). 

Appeal dismissed. 


VRP. 
(3) 19 Ind. Cas. 492; 38 M. 178; (1918) M. W. N. 


341; 24 M. L. J. 489; 13 M. L. T. 391, 
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PUNJAB CHIEF COURT. 

Seconp Civiu Appea No, 520 or 1914, 
February 2, 1917. 
Present:-—Mr. Justice Scott-Smith and 
Mr, Justice Shadi Lal, 
NIRANJAN NATH—Praintirr— 
APPELLANT 
versus 
AFZAL HUSSAIN-—-Derenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 3 
— Suit for ejectment and arrears of rent—Death of co. 
plaintif -Legal representative, Jailure to bring, on record 
—Abatement of suit, 

` Two brothers, B. and XN., who were not memberg 
of a joint Hindu family, sued for ejectment of 
defendant from a house and for arrears of rent due 
from him During the pendency of the suit B died 
and his legal representatives were not brought on 
record within the statutory period: 

Held, that inasmuch as the suit could proceed in 
the absence of B.’s legal representatives, it abated 
only in respect of his share, and not in respect of the 
share of N. [p. 778, col. 1.] 

Hadu v. Lala, 2 ‘nd. Cas föl: 41 P R. 1915; 15 
P. L. R. 1914, 16 P. W. R. 19 4, distinguished, 


Second appeal from the decree of the Dis- 
trict Judge, Delhi, dated the 16th December 
1913, affirming that of the Munsif, lst class, 
Delhi, dated the 3Uth April 1913, dismissing 
the suit, 

Mr. Kanwar Narain, for the Appellant. 

Dr Muhammad Iqbal, for the Respondent. 


JUDGMENT.—The suit out of which 
the present appeal arises was for the eject. 
ment of the defendant-respondent from a 
house and for arrears of rent due from 
him. The suit was brought by two 
brothers, Pandit Bishambar Nath and Niran- 
jan Nath. While the suit was pending 
Bishambar Nath died and no application 
to bring his legal representatives on the 
record was made within the statutory period. 
The suit as regards Bishambar Nath, there- 
fore, abated uuder Order XXII, rule 3, Civil 
Procedure Code. The first Court held that 
the suit abated as a whole, because the 
right to sue was joint and could not be 
separated. The lower Appellate Court 
agreed with the view of the first Court and 
dismissed the appeal, and Niranjan Nath 
has filed a second appeal to this Court, 


The question whether the order appealed 
against was a decree was referred to a 
Full Bench, which has decided it in the 
affirmative. We now proceed to decide the 


= 
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appeal on the merits. It is admitted 
before us that the original plaintiffs were 
not members of a joint Hindu family, but 
it was contended that each of them had 
a specifie share in the property in dispute, 
Appellant’s Counsel urges that the suit could 
proceed as regards his client’s share. The 
Full Bench in its order laid down that 
if the suit was of such a nature that it 
cannot proceed in the absence of the 
deceased’s legal representative, the partial 
abatement will result in the total abate- 
ment or dismissal cf the suit. We have, 
therefore, to consider whether tke present 
suit could proceed in the absence of 
Bishambar Nath’s legal representative. If 
it could not so proceed then the order of the 
Jower Court is correct. Rulings such as Hadu 
v. Lala (1) do not help us much in the 
present case. The fasts of the present 
case are distinguishable from those of that 
case. In the ‘latter the shares of the 
parties in the joint property bad to be 
determined and it was held that the Court 
must have all the co-sharers before it, 
lt was also pointed out that the suit could 
not have been instituted and prosecuted 
until all the co-sharers had been made 
parties. In the present case if Niranjan 
Nath is a co-sharer in the property in dis- 
pute, we’see no reason why the suit cannot 
proceed as regards his share. Suppose in 
the first instance his brother Bishambar 
Nath deceased had not joined him in 
suing, it cannot be beld that Niranjan Nath 
could not have sued alone. In our opinion 
he could certainly have sued as regards 


“his share in the property, although the Court 


would have probably ordered his brother 
to be made a defendant. Proceeding with 
the suit in the absence of Bishambar Nath’s 
legal representative will not prejudice 
the defendant in any way. No doubt 
Niranjan Nath cannot get a decree for 
ejectment of the defendant from the whole 
of the house in dispate, but he can geta 
decree declaring his own rights such as 
would entitle him subsequently to sue for 
partition of his share. 

We, therefore, accept the appeal and setting 
aside the order of the lower Courts remand 
the case to the Court of first instance for 


t 
(1) 21 Ind. Cas: 95' 


; 4l P. R, 1915; 15 P. D R. 
1914; 16 P, W. R, 1914. 


decision on the merits. Stamp in this Court 
and in the lower Appellate Court will be 
refunded and other costs will be costs in the 
causo, 
| Appeal accepted: Suit remanded. 


MADRAS HIGH COURT. 
Seconp Cryin Aperat No. 2386 or 1914, 
October 12, 1916. 
Present: —Mr. Juatice Spencer and 
Mr. Justice Phillips. 
POOSARLA CHINNASWAMY—Pratwrtrr 
~—~APPELLANT 
versus 

KATTAMOORI VENKATARAMA.- 

KRISHNAYYA AND OTaers—Dereapants— ' 


RESPONDENTS. 

Morigage—Redemption—Puyment of morigage-debt, 
whether extinguishes sub-mortguge— Notice. 

A sub-mortgage is extinguished -by the payment 
of the mortgage-debt by the mortgagor to the mort- 
gagee, if the former has no notice or knowledge of 
ihe aaa and acts in good faith. [p. 779, 
col. 1 

Narayana Mudali v. Raghavammal, 18 M. L. J. 462, 
Sahadev Ravji Bagare v. Shekh Papa Miya, 29 B. 199; 
6 Bom. L. R. 836, followed, 


-Sacond appeal against the decree of the 
District Court, Vizagapatam, in Appeal Snuit- 
No. 133 of 1913, preferred against that ` 
of the District Munsif, Vizigapitam, in 
Original Sait No. 135 of 1911, 

Mr, P. Somasundaram, for the Appellant. 

‘The Hon'ble Mr. B. N. Sarma and Mr, 
A. Krishnaswami Atyar, for the Respondents. 


JUDGMENT.—The plaintiff, who is a 
sub-mortgagee of the Ist defendant's 
mortgage-interests in the property of 2nd ` 
and 3rd defendants, has been given a 
personal decree against the lst defendant’s 
legal representative, bat he .appeals on the 
ground that the lower Courts ‘have refused 
his claim to enforce his security against 
the mortgaged property. The original 
mortgage was redeemed before plaintiff , 
instituted this suit. 

Plaintiff’ neither alleged nor proved that 
the mortgagors had notice of his sub- 
< mortgage before the redemption took plaea. 
His Vakil now arguesthat the lower Appel. 
late Court should pot haye found agains y 
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the fact of notice without an issue on the 
point, but we cannot allow this objection 
‘to be raised when the plaintiff himself was 
responsible for this defect, if any. 

We have no hesitation in confirming the 
view taken by the lower Courts on the 
point of law that a sub-mortgage is ex- 
tinguished by the payment of the mortgage- 
debt by the mortgagor, if he bad no notice 
or knowledge of the sub-mortgage and acts in 
good faith. An observation to this effect 
occurs in Narayana Mudali v. Raghavammnal 
(1) and we have not been referred to any 
authority for the contrary view. Sahadev 
Ravji Bagade v. Shekh Papa Miya (2) is to the 
same effect. The second appeal fails and is 
dismissed with costs (one set of costs.) 

Appeal dismissed. 

V. R.P, 


(1) 18 M. L. J. 462, 
(2) 29 B. 199; 6 Bom. L., R. 836. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 60 
or 1916. 

January 15, 1917. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr, Jusice Newbould. 

Sheikh ALI MAMU D—PtatntirrF— 
APPELLANT 
versus 
Sheikh MJARISH—Derenpayt— 


RESPONDENT. i 
Civil Procedure Code (Act V or 1908), O. XXXIV, 
rr, 2, 3 —Mortgage—Decree for forecloswre—Computa- 
tion of time for payment—Appellate decree, effect of. 
In a decree for foreclosure the period of time 
allowed to the mortgagor to redeem runs from the 


date of the decree of the Court of first instance, - 


unless in an appeal from the decree the Appellate 
Court enlarges the time. [p. 780, col. 1.] 

<. Bhola Nath Bhuttacharjee v. Kanti Chundra Bhutta- 
charjee, 25 C. 811; 1 ©. W. N. 671; 13 Ind Deo. (x. s.) 
209 Faijuddi Sardar v. Asimuddi Biswas, 11 C. W. N. 


679, referred to. i : 
The Trial Court cannot in the exercise of its dis- 


cretion under Order XXXIV, rule 3 (2), accept pay- 
ment after the final decree has been passed. [p. 780, 
gol. 1. 

Na against the order of the Sub-Jndge, 
Mymensingh, dated the 30th November 
1915, reversing that of the Munsif, Iswar- 
ganj, dated the 5th June 1915, 

FACTS of the case will appear from 
the jadgment, 
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Babu Birendra Kumar De, for the Appel- 
lant.—The first question in this case is 
whether the six months’ time allowed by the 
first Court for redeeming the mortgage 
should run from the date of the first Court’s 
decree or from the date of the Appellate 
Court’s decree. The authorities are clear on 
this point, vide Bhola Nath Bhuttacharjiee v. 
Kanti Chundra Bhuttacharjee (1), Fatjuddi 
Sardar v. Asimuddi Biswas (2). 

Secondly, a final decree was passed on the 
llth February 1915 and thereafter the 
Munsif had no power to enlarge the time and 
to accept the deposit. A decree absolute for 
foreclosure discharges the mortgage-debt and 
the mortgagee becomes the absolute owner of 
the property, vide Order XXXIV, rule 3, 
clause (3). 

As a rule foreclosure cannot be re-opened. 

Babu Surendra Nath Das Gupta, for the 
Respondent.—In this case the learned 
Munsif accepted the deposit and no objection 
was raised by the decree-holder at the time. 
The decree-holder ought to bave made a 
formal petition to set aside the Munsif’s 
order. 


The appellant's Vakil was not called upon 
to reply. 


JUDGMENT.—the decree-holder, 
is the appellant in this case, obtained a 
decree for foreclcsure upon a mortgage. 
The decree gave six months’ time to the 
mortgagor to redeem. The latter preferred 
an appeal. The appeal was dismissed ard 
there was no direction in the decree of 
the Appellate Court that the six months’ 
time would ron from the date of tbat 
decree. The date of the original desree 
was 27th August 1913 and the appeal 
agairst that decree was dismissed on Ist 
December 1914. On llth February 1915, 
the decree-holder applied for the decree 
being made absolute, and a final decree 
was passed. Subsequently on 24th May 
the mortgagor deposited the money in 
Court and that was accepted by the 
Munsif. Subsequently that order was set 
aside at the.instance of the decree-holder, 
when it was pointed out to the Court that 
the final decree had already been passed. 


who 


(1) 250. 311; 1 C. W. N. 671; 18 Ind. Dec. (N. s.) 
208. 
(2) 110. W. N. 679, 
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The, order of the Munsif was seb aside 
by the lower Appellate Court, on the ground 
that the six months’ time had run from 


the date of the Appellate Court’s decree. 
We think that the view -taken by the 
lower Appellate Court is erroneous. In the 


absence of any direction in the decree of 
the lower Appellate Court, the period of 
six months wonld run from the date of the 
decree of the Court of first instance. See 
Bhola Nath Bhattacharjee v. Kanti Chunara 
Bhuttacharjee (1) and Fatdjuaat Sardar v, 
Asimuddi Biswas (2). It is true that the Court 
has the power, under Order XXXIV, rule 
3, proviso, to enlarge the time for redemp- 
tion. But the final decree had been 
passed before the judgment-debtor deposit- 
ed the money. Under the circumstances, 
we donot think’ that the Court had any 
power to accept the money long after the 
expiry of the time within which the judg- 
ment-debtor was to put in the money. 
The appeal must accordingly bs allowed, 
the order of the lower Appellate Court set 
aside and that of the Court of first instance 
restored, Bach party will bear its own 
costs in all the Courts. 
Appeal allowed, 





LOWER BURMA CHIEF COURT. 
First Civit Arrears Nos. 64 AND 65 or 1915. 
September 7, 19i6. 
Present:— Mr. Justice Ormond and 
Mr Justice Twomey. 

MAUNG CHIT MAUNG—P.amtirs— 
APPELLANY 

` versus 


MA YAIT AND otaexs—Responpents. 

Burma Laws Act (XII of 1893), 5. 13—Hiadw, 
meaning of—Hindu Lau, applisability of—Kalnis, law 
applicable to—Cusle reputations, force of—Court, duty of. 

In order thit Hinda Law should apply to a prrson 
it is not necassiry that he should have been born a 
Hinda. [p 732, col 1.] 

The word ‘Hindu’ in section 13 of the Burma Laws 
Act bears the same meaning as ib doas in section 
431 of the Succession Act and section 2 of the 
Probate and Administration Act aud does not 
necessarily mean an orthodox Hinda or one who is 
a member of one of the four castes. [p. 781, col 2.] 

Hindu Law is applicable to a Hindu until he 
definitely renounces or aban lss his religioa. [p 733, 
col. 1. 

Seen Keor v. Bose, J. C., 30 I. A. 249; 31 ©. 11; 
TO. W. N. $35; 5 Bom. L. R. 845; 
P. R. 1903; 135 P. LR. 1993; 8 Sar. P. O. J. 643 
{P.IC.), followed. f 
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13 M. L. J. 381; 84 
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Anémulay Pillay v. Po Lan, 31. B. R, 228; Charlotte 
Abraham v, Francis Abraham, 9 M.I A. 195. at p. 
239; 1 W. R. (P. C.) l; Suth. P. O. J. 601; 2 Sar. P. 
C. J. 10; 19 E. R. 716; Lingappa Goundan v, _Esudasan, 
27M. 18; Myna Boyee v. Ootaram, 8 M. I, A. 400; 2 
W. R. (P.C.) 4:2 M. H. C. R. 196: 1 Suth, P. ©. 4. 
452; 1 Sar. P. C. J. 797; 19 E. R. 582; Meenakshi 
Anniv, Appakutti, 4 Ind Cas: 299; 33 M. 226; 7 M, 
L. T. 26: 20 M. L. J. 359; Muthusami Mudatiar v. 
Masilamani, 5 Ind. Cas. 42; 88 M. 342; 7 M. L. T.17; 
20 M. L. J. 49; Dagree v. Pacotti San Jao, 19 B. 783; 
10 Ind Dec. (x. s.) 525, referred to, 

Raj Bahadur v Bishen Payal, 4 A. 343; A. W. N. 
(1852) 74; 6 Ind Jur, 659; 2 Ind. Dec, qn. s.) 963, 
distinguished. 

Per Ormond, J.—Where an enactment speaks only 
of the three communities, viz, Hindu, Muhammadan, 
and Buddhist, it is intended to embrace all communi- 
ties which have a religion which is an offshoot of 
any one of these three religions Thus the term 
“Hindu” includes all who ave called Hindus in com- 
mon. parlance. [p. 78 ’, col. 2.) 

Per Twomey, J—It is not within the province of 
Civil Courts to determine questions of orthodoxy. 
Lp. 788, col, 1.] 

In or der to determine whether a cerbain person is 
a Hindu, itis immaterial whether he is recognised 
asa Hinda by the orthodox vaste Hindus, the only 
question being whether he himself adheres to some 
yn of Brahminical worship and belief. [p. 785, col, 
1 

Caste regulations do not constitute Hinduism 
though they flourish among Hindus. Lp. 788, col. 1.] 


Mr. Giles, for the Appellant. 

Mr. Cowasjt (with him Mr. 
the Re ipondents. 

JUDGMENT. 

Ormonp, J.— Maung Onn Ghine, O. I. E. 
a prominent citizen of Rangoon, died on lOth 
June 1911. On lth December 1913 his 
eldest son Maung Chit Maang fled a suit 
against the widow Ma Yait, administratrix, 
for the administration of the estate; and 
another suit againsh Ma Yait and the 
eldest daughter Ma Noo, trustees of a settle- 
ment exacuted by Oan Ghine ondth May 
. 1948, for a declaration that such settlement 
was void. : 

In both cases the question arose as to 
what law was applicablo under section 13 
of the Barma Laws Act, AI of 1898. 
That section is as follows: — 

1. Where in any suit or other procesding 
in Burma it is necessary for the Court to 
decide any question regarding succession, 
inheritance, marriage or caste, or any religious 
us.ige or institution, 


Banerji), for 


(a) the Baddhist Liaw in cases ` where 
the oarties ara Buddhists, 
(b: the -Mohammadao Law in oses 


“ where the parties‘are/iMuhammadans, and 
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(c) the Hindu Law in the 
the parties are Hindus, 
shall form the rule of decision, except in so 
far as such law has by enactment been 
altered or abolished, or is opposed to any 
custom having the force of law. 

2, Subject to the- provisions of sub-section 
(1) and of any other enactment for the 
time being in force, all questions arising in 
civil cases instituted in the Courts of Ran- 
‘goon shall be dealt with and determined 
according to the law for the time lLeing 
administered by the High Court of Judica- 
ture at Fort William in Bengal in the 
exercise of its ordinary original civil jurisdic- 
tion. 

. 3, In cases not provided for by sub-section 
1 or sub-section 2, or by any other enact- 
ment for the time being in force, the 
decision shall be according to justice, equity 
and good conscience, . 

The learned Judge on the Original Side 
has held that Ohn Ghine was neither a 
Hindu nor a Buddhist within the meaning 
of that section, and that the cases must be 
decided according to justice, equity and good 
conscience. 

The plaintiff appeals in both cases and 
contends that Ohn Ghine was a Hindu, 
It is agreed that the decision of this 
question shall govern both cases; and that 

‘if Ohn Ghine was not at the time of his 


cases where 


death a Hindu, within the meaning of the . 


above section, the Succession Act and the 
Transfer of Property Act apply to the two 
cases respectively. 

Mr. Giles for the appellant contends that 
a Hindu, within the meaning of the section, 
is one who professes the Hindu religion; 
and thatitis not for the Court to enquire 
whether such person is orthodox or not. 

Mr. Cowasjee for the respondent contends 
that a “Hindu?! must be a Hindu both by 
birth and by religion and must belong to 
one of the four recognised castes; and that 
Ohn Ghine fulfilled no one of these condi- 
tions. 

Unless a Hindu is recognised by the mem- 
bers of a caste as a caste-fellow, he cannot 
be said to belong to that caste. It is clear 
that Ohn Ghine was not recognised by 
Hindus as belonging to any one of the four 
castes; and it is not now contended that 
ho did. 
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Inthe case of Anamalay Pillay v. Po Lan 
(1) itis stated that a fifth caste is not known 
to orthodox Hinduism; and a person who is 
outside the four recognised castes is not within 
the pale of Hinduism, according to the or- 
thodox tenets of the Hindu faith. The 
case decided that the Hindu caste law 
relating to marriage does not apply to a 
person whois outside the fourrecognised castes. 
It does not decide that auch a person 
cannot baa Hiudu within the meaning of 
section 13. 

The learnad Judge on the Original Side 
has apparently relied on the case of Raj 
Bahadur v. Bishen Dayal (2), where it was held 
that the parties were neither orthodox 
Hindus nor Muhammadans and that under 
section 24 of the Bengal Civil Courts Act 
Vii of 1871, the case must be governed by 
the rules of justice, equity and good con- 
scienca But in the case of Bhagwan Koer v. 
Bose, J. O. (3) it was beld by the Privy Coun- 
cil that a Sikh, who has no caste and is 
certainly not an orthodox Hindu, is a 
Hindu within the meaning of section 331 of 
the Succession Act and section 2 of the 
Probate and Administration Act and that a 
Sikh who became a Brahmo, would not neces- 
sarily cease to be a Hindu. The word 

Hindu” in section 13 of the Burma Laws 
Act bears the same meaning that it does in 
section 331 of the Succession Act and sec- 
tion 2 of the Probate and Administration Act ` 

Section 13 itself seems to expressly con- 
template the case of unorthodox Hindus: 
for it provides, as I understand the section, 
that where Hindus have so far departed from 
Hixduism proper, as to set up customs which 
are opposed to the orthodox rules of Hindu 
Law, they shall still be governed by Hindu 
Law so faras it has not heen thus departed 
from by custom. 

In my opinion the word “Hindu” in section 
13 does not necessarily mean an orthodox 
Hindu or one who is a member of one of 
the four castes. 

The next question is, must he be a Hindu 
by birth? Mr, Cowasjee relied upon Ohariotte 


(1) 3 L. B. R. 228. 

(2) 4 A. 343 A. W, N. (1882) 74; 6 Ind. Jur. 659; 2 
Ind Dec. x.s; 968. 

(8 KOT. A. 249; 31 C. 11; 7 C. W. N. 895; 5 Bom. 
L. R. 845: 18 M. L, J. 381; 84 P. R. 1908; 185 P, L. R. 
1:08; 8 Sar. P. C. J. 548 (P. 0.) 
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Abraham v. Francis 4braham (4), where it is 
said thatthe Regulations which preseribe that 
Hindu Law shall be applied to Hindus, must 
be understood to refer to Hindus “not by 
birth merely, but by religion also.” In that 
case their Lordships were dealing -with the 
succession to the property of a Protestant 
native of India, whose ancestora had for 
several generations been Christians, and who 
is described by their Lordships as “by birth 
a Hindu of pure native blood, being descend- 
ed from a family of Hindus.” What is 
meant by the above passage is that it is 
not sufficient to be of a Hindu race or stock, 
but that the person must be a Hindu by 
religion. The word “also,” is, I think, 
inserted by mistake; the passage does not, 
in my opinion, mean that for Hindu Law to 
be applicable, the person must be a 
Hindu by birth: for at page 238 their 
Lordships refer with approval to the case 
of a Hindu converted to Muhammadanism, 
where it is said the devolution of his 
property would be governed by the Hindu 
Law as regards all the property that the 
deceased had at the time of his conversion, 
and by the Muhammadan Law as to all 
subsequently acquired property; the deceased 
in such a case could not be said to have 
been a Muhammadan by birth in any sense 
of the word. 


` it is contended for the respondent that 
Ohn Ghine cannot be a Hindu; because 
his paternal grandfather, who is said to 
have belonged to the twice-born class, 
married a Talaing lady; and by Hindu 
Law such a marriage is void. It is un- 
necessary to decide whether that marriage 
was void or not under Hindu Law proper. 
As I understand the argument, it means 
that no one can be a Hindu within the 
meaning. of section 13, whose ancestors 
were not all born in lawful wedlock and 
were not all of pure Indian or rather 
Hindu blood—a startling proposition which 
could be very far-reaching and unsettling 
in its effect. No authorities have been 
cited which support such a proposition. 
The case of Inngappa Goundan v. Hsudasan 
(5) only decides that the illegitimate child of 


` (4) 9M. L A. 195 al p. 289; 1 W. R. (P.O) l; 1 
Suth. P. © J. 501; 2 Sar. P, C. J. 10; 19 E. R, 716. 
(5) 27 M. 18. 
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a Hindu by a native Christian woman 
was not .a Hindu by birth, i.e., was not 


“by birth, a Hindu by religion;” and, 
therefore, could not recover maintenance 
against his father under’ Hindu Law. 


The question there was whether Hindu 
Law applied at the time. when the claim to 
maintenance arose, če., when the child was 
born; and it was decided that the child. 
was not a Hindu by religion at the time 
of his birth. In the case of Myna Boyee 
v. Ootaram (6) their Lordships’ of the 
Privy Council held that the illegitimate 
children of an Englishman by a Brahmin 
woman—who were brought up as Hindus— 
“should be governed by Hindu Law. Hindu 
Law unlike English Law recognises the re- 
lationship of an illegitimate child to its father: 
and in some cases the illegitimate son of a 
Hindu father has a right of inheritance to his 
father, Meenakshi Anni v. Appakutti (7), 
The children, therefore, of an English father 
‘bya Brahmin woman could not be Hindus 
by birth. The case of Myna Boyee v. 
Ootaram (6) is, therefore, an authority to 
show that a person may be a “Hindu” 
within the meaning of section 13, although 
he is illegitimate and nota Hindu by birth, 
and is not of pure Hindu blood, provided 
he is a Hindu by religion. 

On the other hand the Sikh case (3) cited 
above shows that a person can be a “Hindu” ` 
for the purposes of tha present case, even 
though he does not profess the Hindu 
religion. The case is instructive: it shews 
that where an enactment speaks only of the 
three communities tiz, Hindu, Mahomedan 
and Buddhist, it is intended to- embrace 
all communities which have a religion 
which is an offshoot of any one of these 
three religions. Thus the term “Hindu” 
includes a Sikh; and all who are called 
Hindus in common parlance. The case also 
decided that a Sikh or Hindu, by becoming 
a Brahmo, did net necessarily cease to 
belong to the community in which he was 
born t.e., cease to be a Hindu—not because 
the Brahmo religion was an offshoot of, 
or was in any way connected with, the 
Hindu religion, but because of the relation 

(6) 8 M. I. A, 400; 2 W, R. (P. C.) 4 2M. H.C. R. 
cae 1 Suth. P. C. J. 452; 1 Sar. P. C. J, 797; 19B, R.. 


(7) 4 Ind. Cas. 299; 33 M. 226; 7 M. L. T. 26; 20 M 
L. J. 359. 7 
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of the principles and the organisation of 
the Brahmos to the Hindu system, 

Now if a Hindu, can becomea Brahmo, 
which is a monotheistic religion, and still 
be a Hindu; I see no reason why a 
Hindu should not adopt Baddhism, a religion 
or philosophy from which all theism is 
simply absent, and still remain a “Hindu.” 
He would not become a Buddhist within 
the meanings of section 13, until he has 
definitely renounced or abandoned Hinduism; 
and until he has done so, Hindu Law 
would be applicable to him: otherwise, 
during the transition stage of becoming a 
Buddhist and before he becomes subject to 
Buddhist Law, he would lose the benefits 
of section 13, which was clearly not intended. 

Ohn Ghine was known in Burma as a 
“Kalai”: which, according to Mr. Cowasjee, 
means the offspring of a Hindu and 
Burmese woman and their descendants. 

Ohn Ghine’s parents are both said to 
have been Kalais, his paternal grandfather 
was a Hindu and is said to have married 
a Talaing lady; and Ohn Ghine married a 
Kalai. 


A Hindu temple in Phayre Street which 
has the images of Ganesh and” Krishna 
was built by the Kalais; the priest is the 
son of a Brahmin by Ohn Ghine's sister 
and Ohn Ghine was a trustee of the temple 
up to the time of his death. Ohn Ghine 
and his family, and his family before him, 
visited that temple twice a year on certain 
occasions; and once a year they visited the 
Kalai temple in Fraser Street. The temple 
in Phayre Street is known as the Kalai 
temple. It is contended that the Kalai 
temple i3 not an orthodox Hindu temple; 
but it is admitted that the temple in 
Fraser Street is a proper Hindu temple. 
-Ohn Ghine and his family adopted Burmese 
names, dress and customs; but they also 
had Hindu names given to them according 
to Hindu rites and they were married with 
Hindu ceremonies. Ohn Ghine was cremated 
‘according to Hindu rites and his ashes 
were sent to Benares. He refused to eut 
beef and refused to have his sons shinbuyed 
because they were being brought up as 
Hindus. An imageof Buddha and Ganesh 
were kept in ‘the house close together, but 
the Buddha is said to have been placed 
on a higher level than Ganesh. Ohn 
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Ghine and his wife Ma Yait stated on 
Hindus in Ma Nu’s case 
in 1906—a criminal . prosecution for the 
abduction of their daughter Ma Nu. The 
widow and daughter filed affidavits and 
petitions in counection with their applica- 
tion for Letters of Administration to Ohn 
_Ghine’s estate, from September 12th to 
February 14th, in which they stated in the 
first affidavits that Ohn Ghine was a Hindu 
and in later ones that he was a Hindu by 
religion only. In the written statements 
in these suits filed on 18th February 1914 
Ohn Ghine is said to have been “a Kalai 
and professed the Hindu religion and also 
observed Buddhist rites,” and in the amended 
written statements filed on 15th November 
1914, he is stated to have been a “Kalai 
who was not a Hindu and he professed 
both the Hindu and Buddhisht religions.” 
It is admitted, therefore, in the pleadings 
that Ohn Ghine had not ceased to be a 
Hindu by religion. 

Ohn Ghine no doubt built a kyaung 
and a zayat. He is said to have observed 
the Buddhist fasts, to have worshipped at 
the pagoda, to have said prayers in Buddhist 
fashion asd he had a Buddhist spiritual 
adviser. In 1£07 he sent a printed post- 
card of Buddhist precepts to his son in London 
‘and in 1910 he went to Moulmein to 
attend his son’s marriage with a Burmese 
In petitions to Government he posed 
as a leader and co-religionist of the Barmese 
Buddhists in Rangoon and he was a Vice- 
President of the Buddha Gya Missionary 
Society, which collected funds for a snuit 
against a Mohunt in India in order to 
safeguard Buddhists’ rights. On theother hand 
U Po Tha, a witness for the defence and an 
elder among the Burmese community, says 
that because Ohn Ghine was a Hindu he 
‘was not electeda trustee of the Shwedegon 
Pagoda. Ohn Ghine was known asa Kalai 
‘and not asa Buddhist and “Kalai”, according 
to Stevenson’s Burmese Dictionary, means 
‘a Hindu without caste. 


The defence in these two cases is not that 
Obn Ghine was a Buddhist, but that he was 
a Kalai and professed both the Hindu and 
Buddhist religions and was, therefore, not 
a Hindu within the meaning of section 13. 

Ohn Ghine came ofa Hindu stock and 
neither be nor his forefathers had given 
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up Hinduism. The Hindu Law which 
governed the family must,in my opinion, 
continue to govern Ohn Ghine’s estate. 
Costs of both sides to come ont of the estate, 
ten gold mohurs for each day of hearing, 
five days on each side. i 

Twomey, J.—The question in this appeal is 
whether the deceased Maung Ohn Ghine, a 
wealthy resident of Rangoon, was a Hindu 
within the meaning of section 13, Burma Laws 
Act, 1898, so that under the section, the Hindu 
Law should form the rule of decision 
regarding succession or inheritance to his 
estate. Tne contending parties are his 
son Maung Chit Maung on the one hand 
and his widow Ma Yaitand daughter Ma 
Nuon the other, the former maintaining 
that Ohn Ghine was a Rindu while the 
latter deny it and claim that he pro- 
fessed both the Hindu and the Buddhist re- 
ligions and that the Hindn Law is inappli- 
cable to his estate, 


Ohn Ghine belonged toa community known 
as Kalais formed by the descendants of Hindu 
immigrants, mostly of the lower orders from 
Madras, who made permanent alliances with 
women of Burma. The frequency of these 
alliances is mentioned in the case of 
Anamalay Pillay v. Po Lan (1), in which 
it was held that the ordinary presump- 
tion of marriage should be applied to 
these alliances, though they would not be 
treated as valid marriages according to 
the caste regulations of the recognised 
Hindu castes. The Settlement Reports and 
the Gazetteers give no information about the 
Kalais. The word Kalai in Stevenson’s 
Dictionary is translated “Hindu”, with the 
added explanation “Hindu Kalai race, with- 
out caste.’ The fact that the Kalais are 
of mixed Hindu and Burmese (or 
Talaing) origin is not mentioned in the 
dictionary but there is no dispute as to 
this, The exact status of persons belong- 
ing to the Kalai community is now for the 
first time the subject of judicial con- 
sideration. They are mostly persons of small 
means and any questions of inheritance have 
been decided by agreement or arbitration 
among themselves. That they are a well- 
recognised community is shown by the fact 
that they have been allotted a separate 
burial ground by the Municipality. They 
apeak the Burmese language and they 
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dress and live like Burmese, but the evi- 
dence shows that they profess the Hindu 
religion though in a modified and perhaps 
attenuated form. The Kalais of Ran- 
goon have their own temple to Krishna and 
they also worship at the Kalai temple ia 
Fraser Street. In their marriages they 
usually follow Hindu rites, though instances 
are given of Kalais marrying according to 
the Burmese fashion. When they die their 
bodies are cremated and in families that 
can afford the expense, the ashes are 
sent to Benares to be thrown into the 
river Ganges. They have Hindu names as 
well as Burmese names, though the Hindu 
names appear to be brought out only on 
religious occasions. In matters of diet they 
appear to be more tolerent than ordinary 
Hindus. They eat with Burmese and eschew 
only beef. Ordinary Hindus do not associate 
with them, though the evidence shows that 
ordinary Hindus do worship at the Kalai 
temple. Re-marriage of widows is allowed 
and Kalais intermarry freely with the women 
of the country, though there appears to 
be a tendency to seek wives among the Kalai 
community. As might be expected in a 
eammunity formed by the admixture of 
Hindus with Buddhists, the Kalais or many of 
them, side by side with their Hindu obser- 
vances, follow many practices of the sur- 


rounding Buddhist population. They 
worship at the pagodas, make offerings 
of food to the ~phongyis and observe 


the Buddhist lent. But it appears to be 
very unusual for a Kalai to put his sons 
through the crucial Buddhist ceremony of 
skhinbuy or initiation into the Sacred Order, 
Where a Kalai has gone to this length 
in bis adopticn of Buddhist practices it 
would perhaps ‘be difficult to regard him 
asa Hindu any longer. There are pro- 
bably Kalais whose Hinduism has become 
so attenuated by successive intermarriages 
with Buddhists for several generations that 
they cannot properly be regarded as pro- 
fessing Hindus at all. But, on the other 
hand, it is clear that up to the time of this 
litigation the Kalai community generally have 
been regarded as a Hindu community. 


We may regard the Kalais as Hindus with. 
out caste (as the Dictionary describes them) 
or they may ba looked upon as a new sect or 
caste formod by the intermarriage’ of 
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Madrasi Hindu immigrants with women of 
this province, On the former assumption it 
would not follow thata Kalai would be beyond 
the scope of the term Hindu in section 
13. For itisnowhere laid down that aman 
cannot be a Hindu unless he belongs to one 
of the recognised castes and conforms to caste 
regulations as to marriage, etc. A learned 
Hindu Judge of the Madras High Court 
(Sankaran Nair, J.), in Muthusami Mudaliar 
v. Masilaman (8), speaking of marriages 
among Hindus, said: “There is nothing to 
prevent a man from giving up his caste or 
community. He is bound by the caste rules 
only on account ‘of his voluntary submission 
and, therefore, if the marriage is valid 
under the ordinary Hindu Law they will be 
legally married even if such marriage is 
opposed to the rules of the caste or community 
to which they belong.” In the same judg- 
ment it is said that Hindu Law means the 
law of the Dharmsastras as distinguished 
from aaste rules or the caste law. In the 
Bombay case of Dagree v. Pacoiti San Jaa (9). 
: Parsons, J., accepted the definition of Hindu 
in Stokes’ Anglo Indian Codes, Volume I, 
page 483, as a theological term denoting any 
person professing any form of the Brahminical 
religion or the religion of the Puranas. It 
would seem, therefore, immaterial whether 


the Kalais are recognised as Hindus by caste- 


Hindus from India, the only question being 
whether they themselves adhere to some form 
of brahminical worship and belief, It appears 
- beyond doubt that the Kalais comply with this 
requirement, however much they may have 
relaxed the restrictions imposed by Indian 
caste regulations as to- intermarriage and 
domestic life, 

It may be permissible as an alternative 
to regard the Kalais as forming a distinct 
caste or sect of their own. The formation 
of new castes by migration is noticed in 
the Imperial Gazetteer of India, Volume 
1, page 319, from which the following 
passage is taken:—“If the members of a 
caste leave their original habitat and settle 
permanently in another part of India, they 
tend to develop into a distinct caste. 
The stages of the process are readily 


(8) 5 Ind, Cas, 42; 33 M. 342; 7 M. L. T, 17; 20 M. 
L, J. 49. 
(9) 19 B. 783; 10 Ind. Dec, (xN. 8.) 525. 
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traced. In the first instance it is assumed 
that people who live in foreign parts must 
of necessity ext forbidden food, worship alien 
gods, and enter into relations with strange 
women. Consequently when they wish to 
take wives from among their own people, 
they find that their social status has been 
lowered and that they must pay for the pri- 
vilege of marrying within the parent gronp. 
This luxury grows more and more expensive, 
and in course of time the emigrants marry 
only among themsslves and thus become a 
sub-caste, usually distinguished by a territorial 
name, such as Jaunpuria, Tiruhutia, 
Barendra, and the like.” 

It appears, -therefore. that the Kalais are 
not the only icstance in the Indian Empire of 
Hindus migrating to distant parts and es- 
tablishing anew community by. intermarriage 
with the women of the country, and every 
member in sucha new community would 
presumably retain the personal status of the 
founder of hisfamily as a Hindu. In fact 
the restrictions of caste appear to disappear 
gradually when Hindus migrate to a non- 
Hindu country, and there is a further illus- 
tration by another passage from the same 
work, page 330, which informs us that in 
Baluchistan which is like Burma a non- 
Hindu coun‘ry, even now a Hindu when 
asked to what caste he belongs will often 
describe himself by the name of the tribal 
group 7%. e.„ the Baluchi tribe to which he 
holds himself attached. 


The Kalai community being a Hindu com- 
munity and Maung Ohn Ghine having been a 
member thereof, it follows that he was prima 
facie a Hindu. In his daughter Ma Nn’s abduc- 
tion case 1906 he swore that hewas a Hindu. 
He said: “I am a Hindu. I ama trustee of the 
Hindu temple. My Hindu name is Muthu- 
sami Pillay. Ma Nu’s name is Chellama. 
We were married by Brahmins by Hindu 
rites. I was married in that way. We do 
not recognise marriage with non-Hindus, 
Ifa member of our class married a non- 
Hindu I won’t eat with him.” He hada 
strong motive for making himself out to 
be a Hindu in that case and he certainly 
exaggerated his Hindu exclusiveness. But 
apart from this open profession of faith the 
evidence in the present case furnishes strong 
grounds for regarding him as a Hindu by 
religion. He admittedly professed that re- 
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ligion throughout his life and was a trustee 
of the Kalai Hindu temple to Krishna in 
Phayre Street, of which temple he was one 
of the founders. He was married accord- 
ing to Hindu rites and his wife isalso a 
Kalai. His danghter Ma Mya was married 
to another Kalai according to the Hindu 
rites. After his death his body was cre- 
mated. The funeral ceremony was perform- 
ed according to Hindu rites and his ashes 
together with the ashes of hia daughter Ma 
Mya were sent to Benares to be thrown 
into the Ganges. In matter of dress, diet and 
social intercourse he followed the ordinary 
practice of the Kalai community. Like other 
members of the community he did not as- 
sociate with Hindus from India, having more 
in common with his Burmese fellow-towns- 
men than with Indians, Although the more 
stalwart witnesses called by Ma Yait state 
that Ohn Ghine was a Burmese Buddhist, 
Ma Yait herself described him asa Hindu 
up to the time of the present litigation 
and also said that she herself was a Hindu, 
and she admitted that none of their sons 
were shinbuyed because they were brought 
up 3s Hindus. Althoughin this case she 
said that she ‘‘professed the Buddhist re- 
ligion as well as the Kalai religion,” she 
also admitted that she worshipped periodically 
at the Kalai temple. She said. that Ohn 
Ghine had an image of Ganesh in his 
bouse as well as an image of Buddha. She 
said that the only ceremony performed at 
Ohn Ghine’s funeral was the Hindu ceremony 
and this statement is borne out by the news- 
paper account of the ceremony (Exhibit 
H). In various affidavits Ma Yait and her 
daughter Ma Nu described themselves 
as Hindus and made solemn affirma- 
tions instead of being sworn like Buddhists. 
Ma Yait’s father and grandfather were 
Kalais. It was only on the suggestion of a 
lawyer and in connection with the litiga- 
tion that she began to describe herself and 
her husband as Kalais instead of Hindus, 
the object clearly being to give colour to 
avy doubts that might arise as to the ap- 
plication of Hindu Law to Ohn Ghine’s 
estate. : 

In the first written statement in the present 
case Ma Yait said that “Ohn Ghine was a 
Kalai and professed the Hindu religion and 
also observed Buddhist rites,” but in an 
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amended written statement this was altered 
to “Ohn Ghine was a Kalai and was not 
a Hindu and he professed both Hindu and 
Buddhist religions.” 

It is not contended now that Ohn Ghine 
was a Buddhist by religion. But it is 
argued that his Hinduism was so overlaid 
and interlaced with Buddhist practices and 
beliefs that he cannot properly be regarded 
as a Hindu for the purposes of section 
13. A large portion of the evidence, oral 
and documentary, is directed to establishing 
this contention. It shows that Ohn Ghine 
like other Kalais had strong leanings to- 
wards Buddhism. He built'a Buddhist Paya- 
kayaung or image house and placed a 
figure of Buddha init. He received regular 
visits from’a Buddhist Sayadaw, U Kawthala, 
D. W. No. 11, who says that Ohn Ghine 
was a Buddhist. This witness says he knows 
that Ohn Ghine was a Budhist because 
he was Ohn Ghine’s religious preceptor 
and Ohn Ghine did what he told him. He 
admits that Ohn Ghine rejected his advice to 
have his sons shinbuyed. He tries to explain 
Ohn Ghine’s worship of Ganesh Maha peinne 
as a sort of nat worship. Ohn Ghine 
knew Buddhist prayers and recited them. 
He used to feed pongyis. Pongyls attended 
the funeral ceremonies of his family and 

~ preached the Buddhist law to those who 
were present. Ohn Ghine observed the 
Buddhist fasts. He asked U Kawthala “to 
teach his sons what they shonld do while 
in England and he, t.e., the pongyi instructed 
them according to the Buddhist religion.” 
Exhibit 7 is a printed card of “advice to my 
son.” Most of the precepts init are such 
as a father of any religion might send to 
his son but it includes an admonition to think 
daily of the Buddha, the law and the con- 
gregation and to repeat certain Pali prayers, 
and this is, of course, a purely Buddhist ad- 
monition. Ohn Ghine used to send cards 
like this to his son who was being educated 
in England. U Kwathala like certain other 
witnesses for the defence tries to prove too 
much, for he says that Ohn Ghine professed 
Buddhism and nothing else. 


Obn Ghine was a Municipal Commissioner 
of Rangoon. He was one of the’ Burmese 
representatives but no religious qualifications 
are required for that. In matters of daily 
life apart from his religion, Ohn Ghine was 
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_hardly distinguishable from the Burmese 
community in general and it appears that 
it was as a prominent member of the Burmese 
community that he was sent to England at 
the time of King Edward’s Coronation. 


Great stress has been laid on the leading part : 


taken by Ohn Ghine in supporting various 
important Buddhist interests. In 1900 he 
wrote to the Governor of Madras (Exhibit 4), 
urging that certain Buddhist relics lying in 
the Madras Museum should be made over 
to him to be placed in a shrine which he 
was preparing at Rangoon and he referred 
in this letter to his Budhist co-religionists. 
In a letter dated 18th February 1901 to the 
Colonial Secretary, Ceylon, Exhibit 1-A, he 
joined with several others in advocating the 
cause of the Burmese Buddhist pilgrims to the 
Buddhist temple of the sacred tooth relic at 
Kandy, and the writers of this letter de- 
scribe themselves as “Burmese pilgrims now 
on a visit to Ceylon.” As one of the com- 
munity of the Buddha Gaya Missionary 
Society, Exhibit 6, he also championed the 
cause of the Burmese Buddhists against the 
Mohunt of a Hindu temple at Gaya with 
reference to a certain zayat erected there by 
King Mindon for the use of Burmese pilgrims. 
He was one of the residents of Rangoon who 
presented an address on behalf of the Buddhist 
community to the Viceroy Lord Curzon on 
his visit to Rangoon in 1901. 


_ At first sight these incidents in bis career 
appear to support the contention that Ohn 
Ghine was as much a Baddhist as a Hindu, 
To understand their real meaning it is neces- 
sary to look at Ohn Ghine’s career and aspira- 
‘tions as a whole. He was a man of ambition 
who had amassed a considerable fortune by 
his business capacity and industry. Sprung 
from an obscure class he had little prospect 
of taking a leading place so long as he 
was identified merely with the Kalais. Caste 
prejudices kept Indian Hindus aloof from 
him and would prevent him from any kind 
of leadership among the Hindus generally. 
But by throwing in his lot with the tolerant 
Burmese who formed the bulk of the popula- 
tion of the province, he could hope to attain 
some distinction. He was as much Burmese 
as Indian by blood, and iu dress, language 
and manner of life he was more Burmese 
than Indian. He admired the Buddhist 
“ doctrines and found much that was attractive 


INDIAN OASES, 


787 


in Buddhist religious practices. Material- 
interests chimed in witb his inclinations 


and Obn Ghine stood forth as a representa- 
tive of the Burmese. He received more 
than one mark of distinction from Govern- 
ment and probably hopedfor more. In these 
circumstances no special significance can be 
attached to his posing as a member of the 
Burmese Buddhist community, by associating 
with which he had achieved most of his 
success in life. His readiness to figure asa 
co-religionist of Buddhists in 1901 may be 
compared with his attitude of conservative 
-Hinduism in Ma Nv’s case five years later. 
On each occasion there was exaggeration 
with a purpose, and neither incident affords 
a safe guide to Ohn Ghine’s actual religious 
status, The evidence shows that he never 
renounced or repudiated his membership of 
the Kalai community and in spite of his. 
liberality to Buddhist monks and his liking 
for Buddhist prayers and practices he drew 
the line at having his sons shkinbuyed. He 
continued his Hindu worship at the Kalai’ 
temple and when he died, it did not occur 
to his family to have his obsequies conducted 
according to any rites except those of the 
Hindus, and his ashes were sent to Benares., 
The marriage of his son Chit Maung with a 
Burmese girl (see Exhibit 8) according to 
Burmese custom in 1910 was no doubt a 
serious lapse from rectitude for a Hindu, but 
this incident can only be regarded as an 
example of the general laxity of the marriage 
customs of the Kalai community as compared 
with those of the recognised Hindu castes, 
I, therefore, think that there can be no doubt 
that Ohn Ghine was a Hindu by religion. 


It has been argued that in their use of 
the term “Hindu” in section 13 the Legislature 
contemplated that the person whose estate 
is the subject of the litigation should be 
of the Hindu religion not orly by actual 
profession but by birth also, z.¢, that he 
should be the lawful issue of a Hindu 
marriage, and that Ohn Ghine was not a 
Hindu by birth because his Hindu grand- 
father was not united in lawfal wedlock to 
his Talaing wife and, therefore, that Obn 
Ghine’s father was illegitimate and was not 
born a Hindu. 

My learned colleague in his judgment 
has shown that the . passage in Charlotte 
Abraham ~v. Francis Abraham (4), 
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on which this argument rests, is 
incapable of the interpretation which the 
reapondent’s Counsel seeks to put upon it 
and that it is not necessary fora man to 
have been born a Hindu in order to have 
the Hindu Law applied to him. But even 
assuming that the term Hindu should be 
restricted to persons who are born Hindus, 
I think this condition is satisfied in Ohn 
Ghine’s case. The validity of his grand- 
father’s marriage was never questioned till 
this litigation began. It may have infringed 
the caste regulations to which he was subject 
in India, but caste regulations do not constitute 
Hinduism though they flourish among Hindus, 
Apart from caste regulations thereis nothing 
to show that the marriage was invalid. It 
was presumably recognised as a good mar- 
riage by the class in which Ohn Ghine’s 
grandfather lived in this country and I 
think it would be preposterous for the Courts 
to stigmatise it now as invalid according to 
Hindu Law. The ordinary presumption of 
validity should prevail. 


The learned Judge on the Original Side 
accepted the view that section 13 is appli- 
cable only to orthodox Hindus and he decided 
that Obn Ghine’s observance of Buddhist 
practices was inconsistent with orthodox 
Hinduism. It would be an invidious, not 
to say an impossible, task for the Civil Courts 
to determine questions of orthodoxy. If 
the learned Judge’s decision on this point 
were to prevail, the Courts would become 
the arena of warring sects and schools and 
would scarcely ever be free from the odium 
theologicum. But it is happily beyond doubt 
that the Courts have not to concern themselves 
with such abstruse matters. In the case of 
Bhagwan Koer v. Bose, J. O, (3) their Lordships 
of the Privy Council laid down that “mere 
departures from orthodoxy in matters of diet 
and ceremonial observances could not have the 
effest of excluding from the category of 
Hindu one who was born within it and 
who never became otherwise separated from 
the religious communion in which he was 
born.” When we find a member of a dis- 
senting sect such as the Sikhs included 
authoritatively within the term Hindu even 
when the Sikh has gone a step further 
and has joined the Brahmo Samaj, we need 
have no compunction in applying the term 
Hindu to people like the Kalias who} in 
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spite of their Buddhist leanings are certainly 
of Hindu stock and worship the Hindu gods 
and have never renounced the faith of their 
fathers, 

I, therefore, agree with my learned 
colleague in holding that Maung Ohn Ghine 
was a Hindu as contemplated in section 13. 
I also soneur in the proposed order as to 
costs. 


Appeal allowed. 





PUNJAB CHIEF COURT. 
Seconp Civiu Arrear No. 1573 or 1913. 
July 3, 1916, 

Present:—~Mr. Justice Shadi Lal. 
SUNDAR AND oraers—DerenDants— 
APPELLANTS 
CErsus 
NAG AND OTHERS— PLAINTIFFS, 
BAKHSHI AND OTHERS— DEFENDANTS — 
RESPONDENTS., 

Limitation Act (IX of 1908), s. 26—Easement, 
acquisition of—Water-mill, right to work—"“As ol 
right’, meaning of. 

In order that the enjoyment of a right should ripen 
into an easement, it should be peaceable, open and 
as of right. [p. 769, col. 1.] 

If the servient owner can, whether the dominant 
owner likes it or not, put a stop to the enjoyment, there 
isreally no easement, because the very idea of right, 
which necessarily underlies an easement, is negatived. 
[p. 789, col. }.] 

Burrows v. Lang, (1901) 2 Ch. 502 at pp. 610,511; 
70 L. J. Ch. 607; 84 L. T. 623; 49 W. R. 564; 17 T. L. 
R. 514, followed, 

User as of right means a user claimed against tho 
will of the person over whose property it is sought to 
be exercised. [p. 789, col. 2.] 

Gardner v. Hodgson’s Kingston Brewery Company, 
Limited, (1108) A, C. 229; 72 L. J. Ch. 658; 88 L. T. 
698; 52 W. R. 17; 19 T. L. R. 458, followed. 

Plaintiffs had worked a water-mill onthe land of 
the defendants -for over fifty years, paying Re.1 , 
annually to the latter for the use of the mill: 

Held, that the fact of the payment proved that tho 
plaintiffs’ user was at the will and pleasure of the 
defendants and was not as of right, and, therefore, 
could not ripen into an easement. [p. 789, col. 2.] 


Second appeal from the decree of the 
District Judge, Kangra, at Dharmsale, dated 
the 30th April 1913, affirming that of the 
Munsif, 2nd class, Nadaun, District Kangra, 
dated the 9th December 1912, decreeing the 
claim. 

Bakhshi Tek Chand, for the Appellants. 
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Mr. Nand Lal, for the Respondents. 

JUDGMENT.— The facts of this case are 
set forth in the order of remand made by the 
Hon’ble Mr. Justice Chevis on the 2nd of 
May 1914. The learned Judge, after hold- 
ing that the plaintiffs, who claimed the right 
to work a water-mill on theland of the defend- 
ants, had failed to establish a grant, directed 
further enquiry into the point whether they 
had worked the mill as an easement, and as of 
right, without interruption for twenty years. 
Now, the report submitted by the Munsif 
shows that the plaintiffs have been enjoying 
the right for nearly fifty years, but the ques- 
tion is whether all the conditions laid down 
by section. 26 ‘of the Indian Limitation Act 
as to the acquisition ofan easement by pre- 
scription have been fulfilled. 


It is a firmly established doctrine that the 
enjoyment of the right on the part of the 
dominant owner should be nec vi, nec clam, nec 
precario, that is, should be peaceable, open 
and as of right. From the facts proved in 
this case it may be safely inferred that the 
user was neither forcible nor clandestine; but 
oan it be said that it was not precarious? 
Now the plaintiffs in their plaint allege, and to 
the same effect is the evidence given by their 
witnesses, that they have been paying Re. 1 
per annum in lieu of the privilege of working 
the water-mill. This payment leaves no 
doubt whatever that the enjoyment was not 
as of right. The words “ag of right” con- 
note that the person claiming the easement 
must have exercised it as if he had been the 
true owner, without permission or license from 
any one. The enjoyment in this case depended, 
not on right, but on the will of the servient 
owner. As observed by Farwell, J., in 
Burrows v. Lang (1), “I£ the servient owner 
can... whether the dominant owner likes it or 
not— puta stop to the easement, there is 
really no easement, because the very idea of 
“right which necessarily underlies an ease- 
ment is negatived.” 

The payment made periodically may be 
evidence that the user of the alleged ease- 
ment was not user as of right, but with 
the licensé of the owner of the servient 
tenement. “One of the most common modes 
of preventing such a user growing into 


(1) (1901) 2 Ch. 502 at pp. 510, 511; 76 L. J. Ch. 


607; 84 L. T. 623; 49 W. R, 594; 17 T. L. R. 514- 
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a right,” observed Lord Halsbury in 
#ardner v. Hodgson’s Kingston Brewery Com- 
pany, Limited (2), “is to insist upon a small 
periodical payment, and if such evidence as we 
have here were permitted to be evidence of a 
right, not only to ihe user upon terms of pay- 
ment, bat of a right to make the payment and 
continue the user in perpetuity, it would be a 
very formidable innovation indeed. Those who 
drafted the Prescription Act knew well what 
they were about when, in dealing with the 
consequences which have to follow from long- 
continued user, they used the words ‘as of 
right,’ ” 
“T cannot help thinking there has been 
a certain play upon words in commenting 
upon them. Ina certain sensea man has a 
right to enjoy what he has paid for, and, 
therefore, if the appellant here at any time 
during the year when she had paid for the 
right to use this way had been hindered, she 
would have had a right to complain that what 
I will call her contract had been broken, and 
that during the year she had a right to use 
the way. I do not think that this would 
have established a right in the proper sense, 
because, being buta parole license, it might 
be withdrawn, and her action would be for 
damages, but she would have no right to the 
way. Andinno sense could the right be 
the right contemplated by the Act. That 
right means a right to exercise the right 
claimed against the will of the person over 
whose property it is sought to be exercised. 
It does not and cannot mean an user enjoyed 
from time to time at the will and pleasure 
of the owner of the property over which the 
user is sought.” ý 
The fact of payment is fatal to the plaint- 
iffs’ case. They have certainly proved 
that their enjoyment has not been 
either vz or clam, but they have failed to 
establish that it has not been precario. 
Accordingly I accept the appeal, and setting 
aside the decrees of the Courts below dismiss 
the suit. In view of all the cirenmstances 
] leave the parties to bear their own costs 


‘in all the Courts. 


Appeal accepted. 


(2) (1908) App. Cas. 229; 72 L. J. Ch. 538; 88 L, 
T, 698; 52 W. R. 17; 19 T, L. R. 458, 
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CALCUTTA HIGH COURT. 
A PPEALS FROM APPELLATE Decrees Nos, 324 AND 
‘ ey 337 or 1915. 
January 2b, 1917. 
Present: —Mr. Justice Fletcher and 
Mr. Justice Richardson. 

In No, 324 
JAGABANDHU DUTT—P attire — 
APPELLANT 

- versus 
. RAJANI KANTA PAL AND OTSERS— 

DEFENDANTS— RESPONDENTS. 
Tw No. 337 |. 
RAJANI KANTA PAL—Derenpant— 
ÅPPELLANT 
: versus 

JAGABANDHU DUTT—Puaintirr AND 

: k OTHERS— RESPONDENTS. 
_ Land Revenue Sales Act (XI B.C. of 1859), s. 86, object 
of—Benami purchase, rightof third party to raise 
question of—Appeal, dismissal of —Discussion of matters 
affecting respondents, propriety of. 

The object of section 36 of Act XI of 1859 is to 
prevent the true owner from disputing the title of 
his benamidar (certified purchaser), and not to 
preclude a third party from enforcing his claim 
against the true owner in respect of the benami 
property. [p. 791, col. 1.] 

Therefore, ina suit bya third party to enforce 
his right in respect of property sold under Act XI 
of 1859, the question whether the defendant purchased 
the property benamiis not excluded from the con- 
sideration of the Court by reason of section 36 of the 
Act. [p. 791, col. 1.] 

Chundra Kaminy Debea v. Ram Ruttwn Pattuck, 12 
0. 302; 6 Ind. Dec. (x. s.) 205, referred to. 
` Jn an appeal by a defendant in which he is found 
to be a mere benamidar, it is not open to the Court 
to go into other matters that affect the rights of 
the respondents. [p. 791, cols, 1 & 2.] 

Appeals against the decrees of the District 
Judge, Chittagong, dated the 18th November 
1914, modifying that of the Munsif, 1st Court, 
at Satkhira, dated the 17th July 1913. 


' «FACTS of the 
judgment, 


. Babu Prabodh Kumar Das, for the Plaintiff. 
‘Appellant.—It has been found by the learned 
Judge that the defendant No. 2 was merely 
a benamidar for the defendant No. 1 and 
that he had no interest in the subject-matter 
in dispute. This has been found in the 
appeal to the District Judge, which was 
preferred only by the defendant No. 1. My 
‘submission is that in that appeal it was not 
competent to the learned Judge to adjust 
the respective rights of the respondents, viz., 
the plaintiff and the defendant No, 1. My 


case appear from the 
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next point is that the appeal by the defend- 
ant No. 2 to the lower Appellate Court was 
not competent. 

Babu Khitish Chandra Sen, for the Defend- 
ant-Respondent.— Having regard to section 36 
of Act XI of 1859 under which the estate was 
sold for arrears of revenue, the plaintiff was 
not competent to bring a suit to oust a certi- 
fied purchaser at a revenue sale on the 
ground that he was a benamidar for some- 
body else. So the learned Judge was not 
competent tocome to a finding that the de- 
fendant No. 2 wasa beamidar for somebody 
else. Section 36is a complete bar to the 
plaintiff's suit. 

Babu Probodh Kumar Das, in reply.—Sec- 
tion 36 of Act XI of 1859 does not at all 
affect the present suit. 


The object of section 36 is to prevent 


- the true owner from disputing the title of his 


benamidar. It does not preclude the plaintiff, 

a third party, from enforcing his claim 

against the true owner as regards the benamz 

property. See section 53 of Act XI of 1659; 
on Kaminy Debea v. Ram Ruttun Patiuck 
1). 


JUDGMENT.—These are two appeals 
preferred against a decision of the learned 
District Judge of Chittagong, dated the 13th 
February 1914, reversing the decision of 
the Munsif of Satkhira. The plaintiffs 
bronght the suit to recover a share in a 
certain revenue-paying estate sold at a 
revenue sale for arrears of revenue and said 
to have been purchased by the defendant 
No. 1 inthe benami name of the defendant 
No. 2 and alternatively he asked that if the 
sale was a valid sale, he might be given kis 
share in the surplus sale-proceeds which 
had been withdrawn from the Collectorate 
by the defendant No. 1. The case came on 
for trial before the Munsif who found, first 
of all, that the defendant No. 2 was a 
benamidar of the defendant No. land that 
the real purchaser was, in fact, the defend- 
ant No. 1. The learned Munsif also found, 
for reasons which commended themselves to 
him, that as between the plaintiff and the 
defendant No. 1, the plaintiff was entitled to 
recover the share he sued for, less a parti- 
cular share which the plaintiff alleged he 
acquired title to by a document called a mukh- 


(1) 12 C. £02;6 Ind. Dec. (x. 8.) 205, 
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tiarnama. Against that decision the defend- 
ant No. 2 appealed tothe learned District Judge. 
The learned District Judge on hearing the 
appeal agreed with the finding of the Munsif 
that the defendant No. 2 wasa benam7dar 
of the defendant No. 1, and that, there- 
fore, he had no interest in the property. 
j rima facie, therefore, directly the learned 
District Judge came to the conclusion that 
the defendant No. 2 had no interest in the 
property, provided the point was capable of 
being entered into in the suit, the rest of his 
judgment was unnecessary and improper be- 
cause no appeal had been ‘led by the 
defendant No. 1, and having come to a clear 
conclusion that the defendant No. 2 had 
no interest in the property, it was not neces- 
sary for the Judge to enquire into the 
other matters in order to adjust the rights 
of the parties before him. The case that 
has been made before us is that the finding 
as to the defendant No. 2 being a benamidar 
was a matter which was excluded from the 
consideration of the Court, having regard to 
section 36 of Act XI of 1859, under which 
these revenne-paying estates are sold for 
arrears of revenue. That section is in these 
terms: “Any suit bronght to oust the certi- 
fied purchaser as aforesaid on the ground 
that the purchase was made on _ behalf 
of another person not the certified purchaser 
or cn behalf partly cf himself and partly 
of another person, theugh ky agreement 
the rame of the certified purchaser was used, 
shall be dismissed with ecsts.” The matter 
has been the subject of judicial decisions 
and the matter is concluded so far as 
this Court is corcerned. In the case 
cf Okundra Faminy Delea v. Ram Ruttun 
Puituck (1) it was Łeld that section 
36 of Act XI of 1859 was passed in order 
to prevent the true owner from disputing 
the title of his benamidar (certified purchaser), 
and not to preclude a third party from en- 
forcing his claim against the true owner 
in respect of the benamz property. That is 
exactly the case here. Section 36 is, there- 
fore, no bar to the plaintiff's right in the 
present suit, That being so, directly the 
Judge came to the conclusion on the appeal 
before him that the defendant No. 2 had 
no interest in the subject-matter in dispute 
and was merely a benamidar, it was not open to 
him in that appeal to go into the otter matters 


thataffected purely the rights of the respondents 
in that appeal and to vary the judgment of 
the first Court in the manner he has done in 
the course of his judgment. The result, 
therefore, ig that the appeal of the plaintiff, 
namely Appeal No. 324 of 1915, must be 
allowed with costs and the appeal of the 
defendant No. 2, that is, Appeal No. 337 
of 1915 must be dismissed with costs; that 
is tosay, the decree of the Munsif will be 
restored with costs to the plaintiff in all 
Courts. 

Appeal No. 324 allowed; 

Appeal No. 337 dismissed. 


PUNJAB CHIEF COURT. 
First Civit Miscenrangous APPEAL No. 1444 
or 1916. 
November 1, 1916. 

Present:—Mr. Justice Shadi Lal. 
Tar AMRITSAR NATIONAL BANKING 
. COMPANY, Lrp., IN LIQUIDATION, 

TAROUGU F. E BANGHAM, LQTILATOR— 


ÅPPELLANT 
versus 
MOHAN LAL AND oTHERS— 
RESPONDENTS. 


Companies Act (VII of 1913), ss. 171, 225 —Suit 
against company after order of winding-up— Permission 
— Appellate Court, power of—Suit for declaration of 
non-liability— Jurisdiction. 

An Appellate Court does not ordinarily interfere 
with the discretion of a Court in the matter of 
granting Jeave to continue an action against a 
company which is being wound up, but where 
the order of the lower Court is wholly wrong it 
will not be sustained. [p. 792, col. 1.) 

Thames Plate Glass Co. v. Land and Sea Telegraph 
Construction Co., (1871) 6 Ch. App. Cas. 648; 25 L. T. 
236; 19 W. R. 764, referred to. 

Persons alleged to be contributories of a company 
which is being wound up cannot, after the order 
of winding up, be allowed to have recourse to an 
action for the purpose of having an adjudication 
upon their liability to pay calls en their shares. 
Such a matter is peculiarly within the jurisdiction 
of the Court conducting the liquidation and cannot 
be decided by any other Court. [p. 792, cols 1 & 2.] 

Semble.—An order granting permission to proceed 
with an action against a company, after tho 
winding-up order hasbeen made, does not amount 
to a permission to institute the suit. [p. 792, col. 1.7 


Miscellaneous first appeal from the order 
of the Additional Judge, Lahore, dated the 


~ 
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Gth May 1916, directing the suit to pro- 
ceed in the Court of the Munsif, at Muktsar, 
District Ferozerore. 

Mr. Herbert, for the- Appellants, 

Mr, Gullu Ram, for the Respondents, 


JUDGMENT.—The suit by the respond- 
dents against the Amritsar National Banking 
Company, Limited, was instituted on the 13th 
of January 1916, after an order directing the 
liquidation of the company subject to the 
supervision of the Court had been passed 
by this Court, -There can be no manner 
of doubt that under section 171 vead with 
-section 225 of the Indian Companies Act, 
VII of 1913, no suit or other legal prs- 
ceeding could be commenced against the 
company except by leave of the Court, and 
it is manifest that no such leave was 
obtained by the respondents prior to the 
institution of their suit. The order of the 

, Additional Judge grants them leave to 
preceed with their suit, but the question 
whether it should have keen instituted has 
never been determined by the Liquidation 

Conrt. . ` 

- It appears that the object of the suit 

is to obtain a declaration tbat the re- 

spondents did not in the eye of law become 
share-holders of the company. This is, 

_ however,a matter which can be satisfac- 
torily determined inthe winding-up, and 
no action is necessary for the purpose. 
Indeed, the settlement of the list of 
contribatories is an important function of 
the Liquidation Court, and the business 
of winding-up would come to a stand- 
still, if-each contributory were allowed to 
instituie a regular suit for the determination 
of his liability. 

It ig true that the Appellate Court does 
not ordinarily interfere with the discretion 
of the lower Court in’ the matter of 
granting leave to continue an action, vide 
Thames Plate Glass Company v. Land and Seq 
Telegraph Construction Oompany (1), but the 
order of the Additional Judge in this cage is 
wholly wrong, and cannot be sustained. 
The Legislature never contemplated that 
the persons alleged to ke the contributories 
of the company should, after the order of 
winding-up, be allowed ta have recourse 


(1) (1871) 6 Ch. App. Cas. 643; 25 D. T. 236; 19 W. 
R. 764, 
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to an acticn for the purpose of having 
an adjudication upon their liability to pay 
calis on their shares. Such a matter is 
peculiarly within the jurisdiction of the 
Court conducting the liquidation, and can- 
not be decided by any other Court. 
Accordingly I accept the appeal, and 
revoking the leave granted by the ‘Addi- 
tional Judge I remit the case to the lower - 
Court, with the direction that it should. 
call upon the respondents to show cause 


why their names should not be placed 
upon the list of contributories. The Court 
should allow both the parties to adduce 


their proof and disproof and then adjudi- 

cate upou the liability of the respondents. 

I make no order as to costs in this Court. 
Arpeal accepted; Case remitted. 


MADRAS HIGH COURT. 
Letters Parent Arrear No. 316 or 1914, 
š July 11, 1916. 
Present:—Mr. Justice Seshagiri Aiyar and ` 
_ Mr. Justice Phillips. 
PERALA KRISHNAYYAN CHETTIVY— 
De vEnpant—APPELLANT 
versus 


G. PADMANATHAN CHETTIAR— 


PLAINTIFE— RESPONDENT. 

Contract Act (IX of 18725, ss. 2, 7 (2), 119—- 
Proposal — Counter-proposal—Silence, when amounts 
to acceptance— Binding contract, when made~~Order 
Jor goods— Consignment of larger quantity— Refusal to 
take delivery—Damuges. 

Where acceptance of a proposal is not absolute and 
unqualified, -but is subject to reservations, it amounts 
to a counter-proposal, [p. 798, col. 2.] 

‘Under sections 3 and 7 (2) “of the Contract Act 
read together, a mere failure to reply to a counter- 
proposal would not per se amount to an acceptance 
of it. [p. 794, col. 1.] 

Felthouse v. 'Bindley, (1862) 6 L. T. 157; 11.0. B. 
(x. s.) 869: 31 L. J. C. P. 204; 10 W. R. 423; 142 E. R. 
1087; 182 R. R. 784, followed. 

Quzre—Whether the omission to reply to a 
counter-proposal which conveyed an intimation that 
silence would be regarded as an acceptance of it, 
would amount to an eau [p. 794, col, 1.] 
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The consignment of a larger quantity of goods 
than that ordered will not entitle the person ordering 
to refuse to take delivery of the consignment 
altogether, when the goods ordered can be easily sepa- 
rated from the quantity consigned. [p. 798, col. 1.] 

Defendant wrote to plaintiff on 17th October 
1909 to send 15 or 20 bags of areca nuts “at once.” 
Plaintiff replied on 28th October 1909 that he 
would send the goods “within 15 or 20 days.” On 
Ist December 1909 plaintiff, without waiting fora 
reply, sent 25 bags of areca nuts, which the defendant 
refused to accept. Ina suit for damages for breach 


- of contract: 


Held, that under section 119 of the Contract Act, 
defendant was not justified in refusing to take 
delivery as the separation of 5 bags from the 
main consignment was not attended with risk or 
trouble, "p, 793, col, 2.] 

Held, also, that the plaintiff’s letter dated 20th 
October 1909 was in effect a counter-proposal, the 
defendant’s omission to reply toit did not amount to 
its acceptance and there was no binding contract 
between the parties. [p. 793, col. 2; p. 794, col. 1.] 

Haji Mahomed Haji Jiva v. Spinner, 24 B. 510; 
2 Bom. L. R. 691; 12 Ind. Deo. (Nn. 8.) 871, Crossley 
v. Maycock, (1874) 18 Eq. 180; 43 L. J. Ch. 879; 22 
. W. R. 887; Jones v. Daniel, (1894) 2 Ch. 832; 43 L. 
J. Ch. 562; 8 W. R. 579; 70 L. T. 588; 42 W. R. 687; 
Jordan v. Norton, (1888) 4M. & W. 155; 1H. & HA. 
234; 7 L, J. Ex. 281; 150 E. R, 1882; 51 R. R, 508, 
followed. 


Appeal, under ‘clause 15 of the Letters 
Patent, against the judgment of 
Mr. Justice Sadasiva Aiyar, dated the 
7th August 1914, in Civil Revision Petition 
No. 
decrees of the Court of the Subordinate 
Judge, Palghat, in R. S. ©. S. No. 765 
of 1910. 

Mr. T, Prakasam, for the Appellant. 


Mr. P, V. Parameswara Aiyar, for the 
Respondent. 

JUDGMENT.—The defendant wrote to 
the plaintiff on the 17th of October 1909 
to Palghat, where the latter was per- 
manently residing, to send 15 or 20 bags 
of areca nuts “at once”. The letter also 
stated that the plaintiff should attend to 
other business only after sending this con- 
signment. The plaintiff, who had left Palghat 
owing to plague, wrote on the 28th October 
that he would send the goods “within 15 
or 20 days.” No reply was admittedly 
received from the defendant in answer to 
this suggestion, 25 bags of nuts were finally 
sent by the plaintiff on the lst of Decem- 
ber. The defendant refused to take de- 
livery of them. Hence this suit for damages 
for breach of contract. The Subordinate 
Judge dismissed the suit. In revision, the 


347 of 1913, preferred against the- 


learned Judge of this Court awarded damages 
to the plaintiff. We agree with the learned 
Judge that the Subordinate Judge was 
wrong in holding that because 25 bags were 
sent instead of 15 or 20 bags, the defend- 
dant was justified in refusing to take deli- 
very Under section 119 of the Contract 
Act, the test is whether the separation of 
the 5 or £0 bags from the main consign- 
ment was attended with “risk or trouble.” 
We fail to see how the acceptance of 20 
bags consigned would be risky or troublesome. 
On one other ground on which the Sub- 
ordinate Judge’s judgment prcceeds, namely, 
that gocds of cleaper value were not sent, 
we are in agreement with the learned Judge 
that the lower Court has not correctly 
understood the letter asking for goods. 

On the main question whether there was 
a completed contract, we are constrained to 
differ from the learned Judge The pro- 
posal of the defendant that there should 
be an immediate consignment was not 
accepted by the plaintiff. He apparently 
understood that time was of the essence 
of the contract, becanse ke wrote back to 
say that he could send the goods only in 
15 or 20 days, The acceptance was not 
absolute and unqualified as required by 
section 7, clause (1), of the Contract Act. 
According to the authorities both in Eng- 
land and in this country, the letter of the 
plaintiff promising to send the goods with- 
in the time specified by him amounted to 
a counter-proposal: Haji Mahomed Haji Jiva 
v. Spinner (1); per Jessel M. R. in 
Crossley v. Maycock, (2) and Jones v. Daniel 
(3); also Jordon v. Norton (4). 


The remaining question is whether this 
counter-proposal of the plaintiff was accept- 
ed by the defendant. Ifis true that under 
section 3 of the Contract Act, the conduct 
of the acceptor or ‘an omission’ on bis part 
to communicate may under certain circum- 
stances amount to an acceptance. But to 
imply such an acceptance, the counter-pro- 
posal must have conveyed at least an in- 

we 24 B. 610; 2 Bom. L. R. 691; 12 Ind. Dee. 


(x. 8.) 871. 

wal) (1874) 18 tg. 180; 43 L. J. Ch, 379; 22 W. R. 

a (1894) 2 Ch. 382: 63 L. J. Ch. 662; 8 R. 579; 
70 L. T. 588; 42 W. R. 687. 

(4) (1888) 4 M. & W. 155; 1H. & H. 234 {L J, 
Ex. 28°; 1&0 Ẹ. R. 1382; 51 R. R, 508, 
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timation that silence would be regarded as 
an acceptance of the proposal. Reading 
section 3 and section 7, clause (2), together, 
it appears to us clear that & mere failure 
to reply to a counter-proposal would nob 
per se amount to an acceptance of it. 
Willes, J., in Felthouse v. Bindley (5) went 
the length of saying that a person making a 
counter-proposal “had no right to put upon 
the nephéw (acceptor) that he should con- 
sider his offer accepted, if he did not write.” 
16 may be open to argument whether under 
section 7 (2) read with section 3, an in- 
fimation of the kind referred to by the 
learned Judge, when not replied to, may not 
amount to an acceptance. However that 
may be,in the present case there was no 
such intimation in the counter-proposal as 
rendered it obligatory on the defendant to 
reply to it. We are, therefore, of opinion 
that neither the first proposal nor the counter- 
one was accepted by the respective parties 
so as to establish a binding contract be- 
ween them. In this view, the refusal of 
the defendant to take delivery was nog 
wrongful. We reverse the decree of the 
learned Judge and restore that of the Court 
below with costs. 
Appeal allowed. 
V.R.P. 


(5) (1862) 6 L .T. 167; 11 C. B. (N. s.) 869; 31 L. J. 
O. P. 204; 10 W. R, 423; 142 E. R. 1037; 132 R. R. T 4. 


ALLAHABAD HIGH COURT. 
Seconp Civin APPBAL No. 1852 or 1914, 
‘January 8, 1917. 
Present: —Mr. Justice Walsh. 
MUHAMMAD KAMIL AND ANOTHER— 
PLAINTIFPS—— A PPELLANTS 
‘ , versus 
HABIBULLAH ANp orugrs—DeFrenvants— 


RESPONDENTS, 
Evidence Act (I of 1872), s. 65 (a'—Secondary evi- 


dence—Original document in possession of defendant -— 


Adverse possession— Pleadings -Burden of proof. 

Semble.—Where an original document is in the 
possession of the defendant who knows from the 
plaint that he would be required to produce it 
but does not produce it, and the plaintiff’s evidence 
that he searched for it remains uncontradicted, the 
latter is entitled to give secondary evidence of the 
contents of the document under section 65 (a) of the 
Evidence Act. [p, 796, col. 2.) 
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In a suit for declaration of title upon the allegation 
that the defendant had repudiated it, the onus is 
on the defendant both to plead and to prove adverse 
possession for the statutory period. [p. 797, col. 1.] 

Secretary of State v. Chelikant Rama Rao, 35° Ind. 
Cas. 902; 31 M. L. 1.824; 20 0. W. N. 131]; (1916) 2 
M. W. N. 224; 39 M, 617; 20 M. L. T. 436; 4 L. W. 488; 
18 Bom. L. R. 1007; 250. L. J. 69; 14 A. L. J. 1114, 
foilowed. 


Second appeal from a decision of the - 
District Judge, Azamgarh, dated. ‘the 17th 
September 1914, 


FACTS3.—This was a suit for a declaration 
that the house in dispute belonged jointly 
to the plaintiffs and defendants Nos. 4 to 6 
and that defendant No. 3 was in possession 
thereof as a tenant. É 

The plaintiffs came into Court on the 
allegation that the house in dispute belonged 
to defendants Nos. 1 and 2 who sold it 
to, Farhat Ali, the predecessor-in-title of 
plaintiffs and defendants Nos. 4 to 6, by 
means of a registered sale-deed dated the 
26th. of November 1901, and that the said 
document was in possession of defendants 
Nos. 4 to 6. The plaintiffs further 
alleged that the house in dispute was given 
on rent by Farhat Ali to defendant No. 
8, who now denied the plaintiffs’ title. 

Defendant No. 3 alone contested ‘the suit 
and contended inter alia that the house in 
dispute belonged to him, and that he was 
not in possession therecf as a tenant. 

Besides other evidence, oral and 
documentary, the plaintiffs produced in 
evidence a certified copy of the sale-deed 
dated the 26th of March 1901. The 
learned Munsif held that the plaintiffs 
had proved that the {original sale-decd 
was missing and admitted the certified 
copy in evidence, and relying upon it and 
cther evidence produced by the plaintiffs 
decreed the suit. On appeal by defendant 
NG. 3, the learned District Judge held that 
the evidence adduced by the plaintiffs to 
prove the loss of the original sale-deed 
was not convincing and as they had not 
issued any notice to defendants Nos: 4 10 
6 calling upon them to produce the 
original sale-deed, the certified copy was 
inadmissible in evidence. He further held 
that the plaintiffs had failed to prove their 
possession over the house in dispute within 
twelve years prior tothe institution of the 
suit, and on these findings he allowed 
the appeal] and di_migsed the suit, 
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The plaintiffs appealed. 

Mr. Iqbal Ahmad, for the Appellants.—The 
plaintiffs’ allegation was that the ‘original 
sale deed was in the possession of defendants 
Nos. 4 to 6, and as from the nature of the 
ease they must have known that they would 
be required to produce it, if was not at 

. all necessary for the plaintiffs to give a 
notice to the said defeudants to produce 
the original. [He referred to sub-clause 
2 of the proviso to section 66 of the 
Evidence Act.| Moreover no objection 
shonld have been allowed to be taken in 
the lower Appellate Court as to the admis- 
sibility of a copy of a document which was 
admitted in evidence by the Court of 
first instance without any objection: Kishori 
Lal Goswami v. Rakhal Das Banerjee (1). 

Therefore the copy produced by the plaintiffs 
shouid not have been rejected as inadmissible 
inevidence. Again, the finding of the Court of 
first instance, that title was with the plaintiffs, 
was based not only apon the copy of the 
sale-deed, bat upon other evidence as well, 
which the learned Judge in the Court 
below had neither discussed nor disbelieved. 
The mere fact that the copy of the sale-deed 
was admissible in evidence was no ground 
for reversing ‘the decree of the first 
Court, as independently of the said document 
there was sufficient evidence upon the 
record to justify the decision of that Court. 

He rolied on section 167 of the Evidence 
Act. 

The cardinal point to be decided in the 
case was, whether or not defendant No. 3 
came in possession of the house in dispute 
as the plaintiffs’ tenant. Jf he did, 
section 116 of the Evidence Act was in 
his way, and he waa estopped from denying 
the plaintiffs’ title, and the question 
whether or not the plaintiffs were really 
the owners of the house in dispute 
was absolutely immaterial for the decision 
of the zase. 


No question of limitation arose in the 
ease. It was common ground that physical 
possession was with the defendant, but 
the plaintiffs’ case was that the possession 
of the defendant was in the capacity of a 
tenant. Moreover, if the plaintiffs were 


< (1) 81 0, 156, 
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originally the owners of the house in 
dispute, they need not have proved their 
possession within twelve years prior to 
the institution of the suit. The burden 
of proving that the plaintiffs’ title had 
been extinguished by reason of adverse 
possession of the defendant was upon the 
defendant-respondent: Secretary of State v. 
Chelikant Rama Rao (2). 

The numerous cases in India that laid 
down that at the date of the suit the plaintiff 
must prove what was termed as subsist- 
ing title, had been inferentially overruled 
by the said decision of their Lordships of 
the Privy Council. 

Mr. 8. M. Y. Hasan, for the Respondent, 
—The plaintiffs were not originally the 
owners of the house in dispute. They 
asserted that they had purchased the 
house from the original owner. Under 
these circumstances it lay upon them to 
prove the sale-deed alleged by them. It 
was for the plaintiffs to prove that the 
original sale-deed was missing before they 
could adduce secondary evidence of the 
sale-deed. | According to the finding of the 
Court below, this the plaintiffs bad failed 
to do. Therefore, the copy of the sale-deed 
was rightly rejected by the learned Judge 
in the Court below. 

The tinding of the Court below that the 
plaintiffs had failed to prove their possession 
within the statutory period wasa finding 
of fact based upon evidence and was 
fatal to the plaintiffs’ case, 

It was for the plaintiffs to prove that they 
had a subsisting title not extinguished by 
the operation of limitation before the defend- 
ant could be called upon to substantiate a 
plea of adverse possession. He relied on 
Inayat Husein v. Ali Husein (8). 

Mr, Igbal Ahmad was not heard in reply. 


JUDGMENT. —-This is an action brought 
for a declaration of title, possession and 
arrears of rent of a certain house and trees. 
The plaintiffs alleged that they, together 
with the defendants Nos, 4 to 7, who have 


(2) 85 Ind, Cas. 902; 14 A. L. J 114 at pp. 1125, 
1126: 31 M. L. J. 324; 20 0. W. N. 1811; (1916, 2 M. W. 
N. 224; 39 M. 617; 20 M. L. T. 485; 4 L. W. 486; 18 
Bom. L, R. 1027; 25 C. L. J. 69. 

(3) 20 A. 182; A. W. N. (1898) 19; 9 Ind Dee, 
(N. 8.) 478, : 
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been made proforma defendants, are the heirs 
of Sheikh Farhat Husain, that the said 
property was sold by the defendants Nos. 1 
and 2 to the said Farhat Husain for Rs. 99-15-0 
by a sale-deed dated the 26th of March 
1901, that the defendant No. 3 wasa tenant 
at Rs, 1-8-0, that no rent had been paid since 
April 1913 and that the defendant No. 3 
repudiated the plaintiffs’ title on the 15th of 
April 1914, They further alleged that the 
defendant No. 1 had brought acollusive suit 
against defendants Nos, 2 and 3 to which 
ihe plaintiffs were no party, and by which 
defendant No. 3 obtained in March 1914 a 
decision in his favour that he was the owner. 
They further alleged that the original sale- 
deed was in the possession of defendants 
Nos. 4 to 7. The defence of the defendant 
No. 3 in substance denied the plaintiffs’ 
title and alleged that he himself was the 
owner. No other written statement appears 
onthe record. There was no plea of adverse 
possession nor was any question pleaded as to 
the Statute of Limitation. So far the dispute 
appears to be a very ordinary and a simple 
one of title. The Munsif found that the 
original sale-deed was missing and that the 
- plaintiffs were entitled to put in a certified 
copy, which is not suggested to be other- 
wise than genuine, The Munsif found that 
jt was genuine and that it transferred 
title to the property in question to the 
plaintiffs’ father: He also found that the 
defendant No. 3 was a tenant, that he 
had received a notice to quit from the 
plaintiffs’ father in 1904, that the said 
notice was sent on a post card which was 
traced to the possession of the defendant 
on the 15th of June 1914, and that the 
defendant, when questioned about the same, 
denied all knowledge -of it. He found 
also that the defendant was put back in 
possession Fy the plaintiffs’ father on 
promising to pay rent regularly, that the 
plaintiffs had been realising rents and 
although the defendant was able to produce 
receipts for payment of house-tax, he could 
produce none for 1904, the year when he 
had been ejected. He found himself unable 
to believe the relevant evidence called on 
the defendant’s behalf, most of which was 
irrelevant. Under the circumstances it is 
not surprising that the Munsif gave judg- 
ment for the: plaintiffs. It is difficult to 
see what else he could have done. On 
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appeal the District Judge said that two 
questions arose: the first, one of title, and 
the second, whether the plaintiffs had been 
in possession within the last twelve years, 
No such question as the second arose at 
all. It was not pleaded and it was not 
raised in the memorandum of appeal. 

On the question of title, he held that 
the copy of the sale-deed was inadmissible. 
In this I think he was wrong. Even if 
paragraph 8 of the plaint, alleging that 
the defendants Nos. 4 to 7 had got the 
original, was not a sufficient notice to 
produce, their possession of it as co-heirs 
would be both lawful and natural and the 
uncontradicted testimony of the plaintiffs 
that they had searched for it seems to 
me sufficient to entitle the plaintiffs to 
put in their copy. The plaintiffs’ position 
would no doubt be stronger, if they could 
show who last had it’and if they had 
summoned them as witnesses to produce it. 
But I think the copy was admissible 
under section 65 (a) of the Indian Evidence 
Act, inasmuch as the original appears to 
be in the possession of the defendants 
Nos. 4 to 7 who knew from the plaint that 
they would be required to produce it. 
This, however, is of no importance. The 
District “Judge clearly overlooked the 
provisions of section 167 of the Evidence 
Act. There was abundant evidence if the 
lower Appellate Court believed it (the 
Munsif had already believed it) to justify 
the decision. The District Judge appears 
to have ignored it. At aay rate he has 
come to no decision upon ib. 

It was, however, argued before me that 
there was a finding of fact which was 
fatal to the plaintiffs’ case, namely, that 
the plaintiffs had not been in possession 
within limitation. I have no idea what 
this finding means. If it was intended to 
be a finding that the defendant had been 
in adverse possession for more than twelve 
years, it was not competent for the Judge 
to find it. The point was never raised by 
the defendant who pleaded his own title. 
But before the noini canin any case be 
decided, it is necessary first to dispose of 
the question of the plaintiffs’ title. If 
that failed, the suit failed. If the plain- 
tiffs succeed in establishing their title, 
the question, if raised by the defendant, 
would then arise whether the plaintiffs 
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had been dispossessed and whether the 
defendant No. 3 was their tenant, and 
whether his possession had become adverse 
and, if so, how and when. If the District 
Judge meant physical possession the finding 
is irrelevant. It was common ground that 
the defendant No. 3 was in physical pos- 
session. The plaintiffs alleged that they 
had been in receipt of rent up to April 
1913 and that in 1904 their father was in 
actual physical possession. The District 
Judge has not addressed his mind to this 
point at all, nor has he dealt with the 
very clear finding of the Munsif. .J£ the 
District Judge meant that even if the plaint- 
iffs proved title they had still to prove 
what has been called “subsisting title” 
within twelve years, I find myself 
unable to agree.with him. The plaintiffs 
did not allege that they had been dispossess- 
ed. They claimed a declaration of title 
upon the allegation that the defendant had 
repudiated it. If they established § their 
title, the onus was on the defendant both 
to plead and to prove adverse possession for 
the statutory period. This has always 
been the law in England, and was recently 
re-affrmed by the Privy Council in the case 
referred to by Mr. Iqbal Ahmad and 
reported as Secretary of State v. Chelikani 
Rama Rao (2). The relevant passages are 
to be found at page 1126*. It overruled four 
decisions of the Madras High Court, and 
the cases inthis country which have laid 
down the contrary must be taken to be no 
longer the law. When a plaintiff admits 
dispossession, different considerations arise. 
Iam of opinion that the expression in the 
judgment of the District Judge relied upon 
by the respondent before me is nota findicg 
of fact at all. Itis a mistaken statement 
of fact and law founded upona misdirection 
upon a point which was not before him. I 
have no alternative but to refer issues to 
the lower Appellate Court in order that final 
findings may be arrivedat. I was asked to 
remand the whole case; butI see no real 
advantage to the parties in doing so. It is 
an unfortunate result. The whole value of 
the property in dispute is below Rs. 100. 
The case raised by the pleadings and decided 
by the Munsif appears to have been a simple 
and straightforward one. The plaint was 
filed nearly three years ago. This is the 
*Page of 14 £, L, J.—Ed. 
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third Court in which it has been litigated. 
The costs must already exceed the whole 
value of the property and there are still 
issues of fact undecided. 1 refer the 
following issues:— 3 

(1). Does it appear that the original sale- 
deed was in the possession of the defendants 
Nos. 4 to 7, or one or other and which of 
them? 

(2). Have the plaintiffs made all reason- 
able search for the original? 

(3). Is the original sale-deed lost, or have 
the plaintiffs been prevented for any reason, 
not arising from their own default or neglect, 
from producing it before the Munsif? 


(4). Did the defendant No. 3 become the 
tenant of the plaintiffs’ father sometime 
before 1904 ata rent of Rs. 1-8-0 or at some 
other and what rent? 

(5). Was the defendant No. 3 ejected by 
the plaintiffs’ father in or about the year 
1994? 

(6). Did the defendant No. 3 become the 
tenant of the plaintiffs’ father at any and 
what time after 1904? 


(7). Did the defendant No. 3 pay rent 
of Rs. 1-8-0 or any other and what rent to the 
plaintiffs’ father or to the plaintiffs or any of 
of them at any and what time after 1904? 

(S), Is there sufficient evidence to 
establish the plaintiffs’ title independently 
of the certified copy of the sale-deed? 


The parties will beat liberty to tender 
any additional evidence on these issues. On 
return of the findings ten days will be 
allowed for objections. 

Issues remitted, 


PATNA HIGH COURT. 
Seconp ivir APPBAL No. 8045 or 1911, 
December 11, 1916. 
Present:—Mr. Justice Jwala Prasad, 
Syed MOHAMAD JAN AND OTHERS—- 
PLAINTIFFS — APPELLANTS 
versus 
Tue COMMISSIONER or PATNA AND 


OTHERS-—RESPONLENTS. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 29, scope 
of—Compromise decree enhancing rent more than two 
annas in rupee, validity of —Limitation Act (IX of 
1908), Sch. I, Art. 95—Suit to set aside decree obtained 
by fraud Limitation. 


` 
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Section 29 of the Bengal Tenancy Act applies 
only to the case ofa money rent of an occupancy 
raiyat and not to that ofa tenant at fixed rate. 
There is nothing in that section or in any other 
provision of the Act to prevent a landlord or tenant 
from entering into any agreement whereby the 
status of the tenant is raised from an occupancy 
raiyat to that of a tenant at fixed rate, and 
as a consideration by the tenant for acquiring a 
higher status the rentis enhanced more than two 
annas in the rupee. [p. 798, col. 2.] 

A suit to set aside a compromise decree alleged 
to have been obtained by fraud is governed by 
Article 95 of the Limitation Act Schedule I and must 
be brought within three years from the date of the 
knowledge of such fraudulent decree. [p. 799, col. 


1] 

Appeal from the decision of the District 
Judge, Darbhanga, dated the 29th August 
1911, reversing the decree of the Munsif, 2nd 
Court, Darbhanga, dated the 29th August 
1910. 

Mr. Lachmi Narain Sinha, for the Appel- 
lant. 

Mr. Fakhruddin, for the Respondents. 

JUDGMENT.—The appellants in this case 
are the tenants in respeect of a holding of 13 
bighas and odd in Mauza Barhampore. 
The Record of Rights recorded the holding in 
the name of the ancestor of the appellants, 
who wasentered asa tenant at fixed rate 
with a rentalof Rs. 16. The record was 
finally published in June 1900. About a 
year after, in May 1901, the landlord 
brought a suit for a declaration that the 
tenant was only an occupancy raiyat and that 
the rental was Rs. 25-5-6. 

The suit was decided on the basis of a 
compromise entered into between the parties, 
whereby the status of the tenant was declar- 
ed tobe that of a tenant at fixed rate 
and the rental was fixed at Rs. 25-5-6. 
This compromise decree is dated the Sth of 
July 1901. The estate of the landlord sub- 
sequently came under the Court of Wards of 
the District of Patna. 

In 1905 a certificate for arrears of rent 
was issued and enforced against the tenant. 
The tenant, that is the ancestor of the 
appellants, brought a suit, ont of which 
this appeal arises, in the Court of the Mun- 
sif of Patna on the 10th of July 1£09 
for a declaration that he was a tenant at 
fixed rate and thatthe rental was Rs. 16 
as entered in the finally published Record 
of Rights, and that the compromise decree 
of July 1901 referred to above was not 
binding upon him and was null and void. 
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As a result of the above declarations, if ` 
found in his favour, the plaintiff prayed 
that the compromise decree of Jnly 1901 be 
set aside as having been obtained by fraud. 

In the plaint it is alleged that the plaintiff 
came to know of the fraudulent compromise 
decree on the 25th of November 1907, on 
which date it issaid the cause of action for 
this suit arose. 

The Munsif decreed the suit of the plaint- 
iff. The landlord appealed to the District 
Judge, who by his judgment dated the 29th 
August 1911 reversed the decision of the 
Munsif and dismissed the suit brought by 
the plaintiff. The appellants, as heirs of the 
original tenant-plaintiff, have preferred this 
appeal against the said decree of the Dis- 
trict Judge. 


It is contended on behalf of the appel- 
lants that the compromise decree is void, 
inasmuch as it has contravened the provisions 
of section 29 of the Bengal Tenancy Actin 
enhancing the rent from Rs. 16 to Rs, 25-5-6, 
that is, more than two annas in the rupee. 

In the compromise decree the status of 
the tenant has been declared to be that of 
a tenant at fixed rate and the rental has 
been fixed to be Rs. 25-5-6. The landlord 
had claimed in that suit that the tenant was 
only an occupancy raiyat, but by tke com- 
promise the status of the tenant has been 
altered from an occupancy ruwat to that of 
a tenant at fixed rate. There is nothing 
in section 29 of the Bengal Tenancy Act, 
or under any other provision of the Act, 
to prevent a landlord or tenant from entering 
into any agreement whereby the status is 
raised from an occupancy ratyat to that of a 
tenant at fixed rate and the rent is altered 
from Rs. 16 to Rs, 25, that is, more than 
two. annas in the rupee as a consideration 
by tke tenant for acquiring a higher status 
in the land. Moreover as by the terms of 
the compromise the status has been declared 
to be that of a tenant at fixed rate, section 
29 of the Act, which applies only to the 
case of a money rent of an occupancy raiyat, 
does not at allapply tothiscase. Nor does 
section 147-A in any way affect the 
compromise lawfully entered into by the 
landlord and tenant. There was a dispute 
between the parties both as to the 
status of the tenant and the rent payable 
by him. The parties were at liberty to settle 
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by agreement their dispute in the manner 
in which they have done in the compromise 
petition on the basis of which the decree 
was passed. 

The contention on behalf of the respondent 
in this caseis that upon the findings of the 
lower Appellate Court the suit is clearly 
barred. The suit virtually is a suit to set 
aside a compromise decree alleged to have 
been obtained by fraud. The setting aside 
of the decree is the essence and substance 
of the action. Hence Article 95 of the 
Limitation Act will apply to this case 
and the suit should have been brought 
within three years from the date of the 
knowledge of the fraudulent decrae. No 
doubt in the plaint this date of knowledge is 
alleged to be on the 8th of July 1901. The 
lower Appellate Court has held as a matter 
of fact that the summons was properly 
served upon the defendant in the first suit 
and that the compromise was entered into by 
him and that acteally the defendant was a 
party to that compromise. The compromise 
petition is dated the lst July 1901 and the 
desree was passed on the 8th July 1901 on 
the basis of that compromise petition. The 
plaintiff in this case, therefore, knew full well 
of the decree in 1901, 

Upon these findings of the lower Appellate 
‘Court it is clear that the suit has been 
brought more than three years from the date 
of the knowledge of the fraudulent decree and 
as such is barred by Article 95 of the Limita- 
tion Act, 

_ I, therefore, hold that the suit has been 

rightly dismissed by the lower Appellate 

Court. I dismiss the appeal with costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Seconp Appsat No. 6 or 1915. 
August $0, 1916. 

Present:—Mr, Abdur Rahim Officiating 
Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

V. VENKATARAMIAH PILLAI anp 
ANOTHER—PLAINTIFFS—APPELLANTS 
VETSUS 
P. Y. SUBRAMANIA PILLAI AND orgers 


— DEFENDANTS——RESPONDENTS. 
Contract Act (IX of 1872), s. 74-—Compound interest, 
stipulation for —Penalty—Compensation in liew of 
penalty, award of. 
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The addition of the words “or if the contract 
contains any other stipulation by way of penalty” 
to section 74 of the Contract Act by the Indian Con- 
tract (Amendment) Act of 1899 has considerably 
enlarged the scope of that section and has the effect 
of getting rid of all subtle technicalities on the 
application of the equitable principle regulating the 
duty ofthe Court to relieve against penalties. [p. 
800, col. 2.1 

In contracts stipulating for payment of compound 
interest in default of payment of interest, there are 
generally two contracts, one primary and the other 
subsidiary, and wherever the intention of the parties 
appears to be that the object of the subsidiary stipula- 
tion is to enforce or secure the performance of the 
primary contract, that subsidiary stipulation will be 
regarded asa penalty. [p. 800, col. 2.] 

Avathani Muthukrishnier v. Sankaralingam Pillai, 18 
Ind. Cas. 417; 36 M. 229; 13 M. L T. 20; 24 M. L. J. 
135; Khagaram Das v. Ram Bunkar Das Pramanik, 27 
Ind. Cas, 815; 42 0. 652; 21 C. L. J. 79; 190. W. N. 
775, followed. 

A provision for payment of interest on interest 
overdue may bea penalty within the meaning of 
section 74 of the Contract Act. And it makes no 
difference in principle whether the interest payable 


‘on default is a higher rate of interest or the same 


rate of interest. [p. 800, col. 2.] 

Where the parties stipulated for payment of 
compound interest at 18 per cent. per annum in 
default of payment of interest each month, the rate 
on loans secured by an equitable mortgage of proper- 
ties being also the same: 

Held, that the provision for compound interest 
ui penal and should be relieved against. [p. 8 
col, . 
Ghantasala Seetharamiah v. Tadepalli Pitchayya, 28 
Ind. Cas. 560, explained 

Per Seshagiri Aiyar, J—There may be cases where 
enhanced interest is secured in contemplation of 
a possible loss or damage; in such cases it would not 
be penal; but where the object of the stipulation 
is to secure punctual payment the provision would 
ordinarily be regarded as penal. [p. 802, cols. 1 & 2.] 

Abdul Majid v. Ksherode Chandra Pal, 29 Ind. 
Cas. 848; 42 C. 690; 19 ©. W. N. 809; Velchand 
Chhaganlal v. Flagg, 13 Ind Cas. 853; 86 B. 164; 14 
Bom. L. R. 18; Kutub-ud-Din Ahmad v. Bashir-ud-Din, 
6 Ind. Cas. €65; 32 A. 448; 7 A. L. J, 894, referred to. 


Appeal from the judgment of Mr. Justice 
Kumaraswami Sastri, in the arercise of 
the Ordinary Original Civil Jurisdie- 
tion of the Madras High Court, in Civil 
Suit No, 190 of 1912. 


Mr. T. Ramachandra Rao, for the Appel- 
lants. 


Messrs. 
spondents, 


Branson and Branson, forthe Re- 


JUDGMENT. 


Asper Raum, Orre. C. J.~-In this appeal 
theonly questionis whether compound interest 
should not have been allowed on the 
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debts due on the two promissory notes 
dated Ist Ostober 1904. These two notes 
were executed for Rs, 14,500 and Rs. 15,000 
respectively, payable with interest at 
18 per cent., and on the dates of their execu- 
tion two memoranda were drawn up by 


which it was stipulated, among other 
things, that in default of payment of 
Interest each month, compound interest 


would be payable with monthly rests. The 
promissory notes themselves do not expressly 
provide that interest was payable every month. 
Exhibits H and J also contain other stipula- 
tions, among which is the stipulation that 
there will be an equitabe mortgage on 
certain properties of the executants of the 
promissory notes. 


Mr. -Justice Kumaraswami Sastri who 
tried the suit has disallowed compound 
interest, holding that the contract in this 
respect was brought about by undue 
influence. As I am clearly of opinion that 
the stipulation contained in the agreement 
Exhibits Hand J as to the payment of 
compound interest is by way of penalty, 
I shall deal with it first, as it might 
become unnecessary that the question of 
undue influence should be gone into by 
us. The interest provided is at the rate 
of 18 per cent. per annum and as I have 
already mentioned, the money was also 
secured by equitable mortgage of immove- 
able property. It appears that about 
Rs. 20,000 has already been paid by the 
defendant and the decree given by the 
learned Judge is for Rs. 64,000, that 
is to say, the plaintiffs receive altogether 
Rs. 84,000 for Rs. 80,000 advanced by 
them. If compound interest at 18 per 
cent. be allowed as claimed by the appel- 
lants, that would increase the amount by 
another Rs. 62,000. Of course if they are 
entitled to receive compound interest accord- 
ing to the strict terms of the agreement, 
the mere fact that they have already receiv- 
ed a large return for the money lent 
by them and their claim is for another 
very large sum, can make no difference. 


The question is governed by section 74 
of the Contract Act. That section has 
been considered in anumberof cases and 
very fully by a recent Full Bench of this 
Court in Avathant Muthukrishnier v, Sankara- 
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lingam Pillai (1) and also by Mr. Justice 
Mookerjee, the learned Judge of the Calcutta 
High Court, in Khagaram Das v. Ram Sankar 
Das Pramanik (2). The addition of the 
words “or if the contract contains any other 
stipulation by way of penalty” to section 
74 by the Indian Contract (Amendment) 
Act of 1899 has, undoubtedly, considerably 
enlarged the scope of that section and it 
has the effect, as has been pointed out 
by more than one learned Judge, of 
getting rid of all subtle technicalities in 
the application of the equitable principle 
regulating the duty of the Court to relieve 
against penalties. Itis stated by Mr. Justice 
Sundara Aiyar in the Full Bench case 
in Avathani Muthukrishnier v. Sankaralingam 
Pillai (1) that in cases of this character 
there are generally two contracts, one 
primary and the other subsidiary, and wher- 
ever the intention of the parties appears to 
be that the object of the subsidiary stipula- 
tion was fo enforce or secure the per- 
formance of the primary contract, that 
subsidiary stipulation will be regarded as a 
penalty. 


Mr. T. R. Ramachandrier, the learned Vakil 
for the appellants, has argued with great 
emphasis that no stipulation for payment 
of compound interest at the same rate as 
the original rate of interest should ba 
treated as apanalty within the meaning of 
section 74 and he contends that this 
proposition is laid down by the Privy 
tae in Sundar Koer v. Rat Sham Krishen 
3). 


As I read that decision, there is no 


such proposition to be found there. All that 
the Judicial Committee held in that case 
was that a stipulation to pay compound 


interest at a higher rate than what was 
originally agreed upon might bə regarded 
as penalty. They do not say that in no 
case the stipulation to pay compound 
interest, if at the same rate, can be regarded 
as penalty. The exact point has been 
exhaustively dealt with by Mr. Justice 


(1) 18 Ind, Cas. 417; 36 M. 229; 13 M. L. T, 20; 24 
M. L. J. 135. 

(2) 27 Ind. Cas. 815; 42 C. 652; 21 0. L. J. 79; 19 
C. W. N. 775. 

(3; 34 C.-150; 5 C. L, J. 106; 34I. A. 9; 4A. DJ. 
109; 11 GO. W. N. 249; 17 M. L. J, 43; 9 Bom. L, R, 
304; 2 M. L. T. 75. 
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Mookerjee in Khagaram Das v. Ram Sankar 
Das Pramanik (2), and I agree’ with him 
that having regard to the very general 
words of section 74, the Court can treat 
any stipulation, the object of which is to 
secure the performance of the main contract 
between the parties, as a fpenalty and a 
stipulation for payment of compound interest 
may be, though it need not always be, by 
way of penalty. In this case the promis- 
sory notes provide for the payment only 
of simple interest at the rate of 18 per 
cent, It is by an agreement arrived at 
between the parties, on the same day 
separately, that payment of compound 
interest with monthly vests is stipulated 
for in default of payment each month of 
the simple interest mentioned in the 
promissory notes. I am of opinion that 
in this case, applying the test laid down 
in Avathant VMuthukrishnier v. Sankaralingam 
Pillat (1), the contract evidenced by the 
promissory notes was the primary con- 
tract and the contract in Exhibits H and J 
was intended to bea subsidiary stipulation 
or contract the object of which was .to 
secure the due performance of the 
principal | contract. All that section 74 
says is: Whena contract has been broken, 
if the contract contains any other stipula- 
tion by way of penalty, the party com- 
plaining of the breach is entitled to receive 
reasonable compensation.” Here it is per- 
fectly clear to my mind that, having 
regard to the rate of interest originally 
provided for, the stipulation providing for 
compound interest was by way of penalty. 
No doubt, as pointed out by Mr. Ramachandra 
Aiyar, compound interest means interest 
payable on the amount of interest which 
has not been paid. That is the substance 
of such a contract. But I fail to see 
why the stipulation for payment of interest 
on interest in default of regular payments 
of interest, as contemplated by the parties 
in this case, cannot -be considered ‘by 
way of penalty’ within the meaning of 
section 74 if the parties so intended it. 
I do not see any distinction in’ principle 
between such a case and a case where a 
higher rate of simple interest is provided 
for. Take another case; where compound 
interest is stipulated for in default of 
payment cf interest regularly for one 
year, I fail to understand why such a 
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stipulation must be excluded from the 
scope of section 74. Nor do I see any 
difference in principle between such a case 
and this. 

The appellants are, however, entitled to 
some reasonable compensation under section 
74. Having regard to the high rate of 
interest which is provided for by the 
promissory notes, I think that Rs. 100 
would be ample and reasonable compensation. 
That amount will, therefore, be added to ths 
decree passed by the learned Judge. Otherwise 
the appeal will be dismissed. I may mention 
that Dr, Pandalai, having regard to the 
view which we expressed as to the stipula- 
tion for compound interest being by way of 
penalty, did not raise the question of undue 


influence; and we have, therefore, thought 
it unnecessary to deal with it. The 
appellants must bear the costs of this 


appeal. 

SESHAGIRI Aivar, J.—I entirely agree with 
the judgment. of the learned Offisiating 
Chief Justice. I wish to add a few words, 
_as a recent judgment of Sadasiva Aiyar, J., 
and myself has been quoted in support of 
the proposition contended for by Mr. T. R. 
Ramachandra Aiyar. Tomy mind, it isclear 
that there is no distinction on principle be- 
tween a provision for compound interest at 
the samerate as the original rate of interest 
and a provision for a higher rate of interest 
than the original rate. Under section 74 
of the Contract Act the question in each 
case will be whether the stipulation is 
penal, The explanation to the section seems 
to cover’ this case. It is there provided 
that a stipulation for increased interest 
from date of default may be a stipulation 
by way of penalty. In the present case 
there is a provision in the promissory 
notes for payment at a particular rate of 
interest. The provision in the memoranda 
is that if this interest is not paid monthly, 
compound interest at 18 per cent. should 
be paid. This case, therefore, is covered 
by the explanation and consequently the 
provision to pay compound interest is penal. 
Very great reliance has been placed by the 
learned Vakil upon the decision in Sundar Koer 
v. Rai Sham Krishen (8); certain observa- 
tions of the Judicial Committee have been 
quoted as deciding that if the rate of com- 
pound interest is the same as the original 
rate of interest it should mol be regarded 
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as a penalty. I do not think that the 
language employed by the Judicial Com- 
mittee justifies the construction placed upon 
it, The observation commented upon is this: 
Compound interest is, in itself, perfectly 
legal, but compound interest ata rate ex- 
ceeding the rate of interest on the principal 
moneys, being in excess of and outside the 
ordinary and usual stipulation, may well 
be regarded asin the nature of a penalty.” 
Lord Davey does not say that under no 
circumstances would compound interest at 
the same rate as simple interest be penal, 
The decision to which I was a party, 
namely Ghantasala Seetharamiah v. Tadepalli 
Pitchayya (4), lays down “that a provision 
for compound interest on default is not 
by itself penal, but a provision forcompound 
interest at an appreciably higher rate than 
the rate mentioned as payable till default 
may be penal.” In that case the original 
rate was 93/16 rer cent.; the compound 
interest was at 12 per cent, and yet we 
regarded that stipulation as penal. In the 
present case it is 18 per cent. compound 


interest. Applying the test which we ap- 
plied to the case of Ghantasala Seethara- 
miah v. Tadepalli Fitchayya (4), there 


can be no doubt that the stipulation is penal. 
As has been pointed out by the learned 
Chief Justice, this is not a case of simple 
loan for which there is no security. It is 
a loan which is secured upon immoveable 
property, and as held in Abdul Majid v. 
Ksherode Chandra Pal (5), the Court might 
very well regard any stipulation, where 
there is security which secures more than 
10 per cent. interest, as an exorbitant rate. 
One may not lay down definitely that 
whenever a secured debt is made payable 
with more than 10 per cent. interest, the 
stipulation will be penalty. But the observa- 
tion of the learned Judges is entitled to 
great weight in construing contracts like the 
present one where interest at 18 per cent. 
with a stipalation to pay compound interest 
at the same rate is provided in favour of 
“A person who has obtained security as well. 
The provision in the document to my mind 
ig certainly penal. There may be cases 
where enhanced interest is secured in con- 
templation of a possible loss or damage; 


(4) 28 Ind. Cas. 860. 
(6) 29 Ind. Cas. 843; 42 O. 690; 19 C. W. N. 809, 
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in that case it would not be penal, but 
where the dbject of the stipulation is to 
secure punctual payment, the provision 
would ordinarily be regarded as penal, 
That is the view taken by Mr. Justice 
Mookerjee in Khagaram Das v. Ram Sankar 
Das Pramanik(2). That is also the view taken 
by the Bombay High Court in Velchand 
Chhaganlal v. Flagg (6) andin Allahabad in 
Kutub-ud-din Ahmad v. Bashir-ud-din (7). 
The matter has been very fully _con- 
sidered, if I may say so with respect, in an 
exhaustive and lucid judgment of Mr. Justice 
Sadasiva Aiyar in Avathant Muthukrishnier 
v. Sankaralingam Pillai (1). The for- 
cible language employed by the learned 
Judge that the Court should, as far as 
possible, try to save needy persons from 
the clutches of money-lenders and that it is 
in the interests of public policy that this 
protection should be afforded, has my full 
support. Under these circumstances, I agree 
with the Officiating Chief Justice that more 
than Rs. 100 should not be given to the 
appellants as compensation. 1 also agree in 
the order proposed as to costs. 


Appeal dismissed; Decree modified, 


vy. R. P. 
(6) 13 Ind. Cas. 853; 36 B. 1645 14 Bom. L. R. 18. 
(7) 5 Ind. Cas. 665; 32 A. 446; TA. L. J. 394. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER NO. 584 
or 1915. 
January 9, 1917. 
Present:--Mr, Justice Fletcher and 
Mr. Justice Richardson. 
SASHI BHUSAN DAS— PLAINTIF — 
APPELLANT 
versus 
PRATUR CHANDRA ROY AND oTHERS—~ 
DerenpANTS— RESPONDENTS. 
Limilation Act (IX of 1908), Sch. I, Arts 181, 182 — 
Mortgage, suit for foreclosure of— Consent decree, whe- 
ther preliminary decree—Final decree, application for 


—Limitation. r i 
A consent decree in a suit for foreclosure, which 
yovides that unless payment is made before a certain 
daie the mortgagor's right to redeem would be barred, 
is a preliminary decree to be followed under the pro- 
visions of the law by a final decree for foreclosure, 
Therefuic, an application to obtain the fna} 


p 
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decree is governed by Articlé 181 and not by Article 
182 of the ‘Limitation Act. 

Appeal against the order of the District 
Judge, Chittagong, dated the 12th August 
1915, affirming that of the Munsif, North 
Ronzan, dated the Sth April 1915. 

Babu Ahitish Chandra Sen, for the Appel- 
lants. 


JUDGMENT. 


FLETOHER, J.—This is an appeal from an 
order of the learned District Judge of 
Chittagong, dated the 12th August 1915, 
affirming the order of the Munsif of North 
Rouzan, dated the 8th April of the same 
year. The application out of which the 
present appeal arises was an application 
for a decree absolute in a suit for fore- 
closure. The first decree was made by 
consént on the 28th December 1909. Thedate 
for payment under the terms of that decree 
was February 1910 and it was provided 
that, unless payment was made before that 
date, the 
from the right to redeem the property. 
Subsequent to that, on the 18th January 
1912, an application was made for sub- 
stitution and execution of the decree. That 
application was dismissed as no affidavit 
of service was filed in Court. The pre- 


sent application was made on the 7th. 


April 1915, As already stated, the appli- 
cation was made for a final decree in a 
suit for foreclosure. Thatis how the parties 
treated the matter and that is how the 
matter came before the Court. 


Judges in both the lower Courts held 


that the application was barred under the- 


provisions of Article 161 of the Indian Limi- 
tation Act. Against that decision the present 
appeal has been preferred, 


The only point that has been argued 
in this appeal is that there was no pre- 
liminary decree for foreclosure but that 
' the parties by consent agreed to a final 

decree for foreclosure, and that this is an 

application for execution coming under the 

provisions of Article 182 of the Indian Limi- 

tation Act. To that view, I am unable 

to assent, The decree that was drawn, 
namely, unless payment was made before 

February 1910 the mortgagor would be 
_debarred ‘from his right to redeem the 

property, was -in the common form `of a 


mortgagor would be debarred ` 


The learned - 
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preliminary decree, for foreclosure; and 
subsequent to that, as is always done, 


there should bea final decree for foreclosure 
where it is made to appear to the Court 
that default hastaken place in the payment 
of the decretal amount within the time limited . 
by the preliminary decree. The decree in: 
this case is clearly `a preliminary decree’ 
to be followed under the provisions of: 
the law, as if stands under the present. 
Code, by a final- decree for foreclosure. : 


“That being so, that final decree for fore- 


closure would have to be applied for under 
the provisions of the Civil Procedure Code: 
and, under Article 181 of the Indian Limi- 


‘tation Act, an application for such a decree ' 


must be made with the period of three” 
years from the time when the right to 
apply accrues, The learned District Judge, 
following the observations made by Sir. 
Lawrence Jenkins in the course of his 
judgment in the case of Amolak Chand Parak 
v, Sharat Chandra Mukherjee (1), came to. 
the conclusion that this was an application 
for a final decree and not an application. 
in execution. In that view I agree. The 
present appeal, therefore, fails and must, 
be dismissed. As nobody appears for tke, 
respondent, we make no order as to costs. 
RICHARDSON, J.—I agree, 


Appeul dismissed. 
(1) 11 Ind. Cas, 943; 160. W. N. 49; 38 C. 918. 


LOWER BURMA CHIEF COURT, 
Seconp Civin APPEAL No. 161 or 1916, 
` November 16, 1916. 
Present:—Mr. Justice Ormond, 
RAMAN CHETTY AND OTHERS—- 
Puaintirys—APPELLANTS 
versus 
MA HMU—Derexpant—Responpent. | 
Provincial Insolvency Act (III of 1907), s. 16—Adjudi. 
cation—Suit for declaration by decree-holder, main- 
tainability of. . 

After a judgment-debtor has become an insolvent, 
the decree-holder has no longer the right ‘to. 
attach his property nor to sue for a declaration 
in respect of it without the leave of the adjudicating 
Gourt, [p. 804, col. 1.] 
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Mr. McDonnell, for the Appellants. 

Mr. J. E. Lambert, for the Respondent. 

JUDGMENT.—This was put down as an 
application for an order to withhold payment 
of money out of Court; but by consent of 
parties the appeal has been heard. The 
plaintiff Chetty obtained a decree against 
one Maung Po Te and attached in July 1915 
a house and Jand. The defendant applied 
for the removal of the attachment and 
succeeded. The plaintiff then filed a suit 
for a declaration that the house and land 
was the property of his judgment-debtor, 
Po Te, at the time of the attachment, and 
he succeeded in the Sub-Divisional Court. 
On appeal to the Divisional Court the defend- 
ant raised the point that under section 16 
of the Provincial Insolvency Act this suit 
would not lie because the judgment-debtor 
had become an insolvent on the 5th June 
1915, on which date his property vested in 
the Court or the Receiver, and without the 
leave of the Court the creditor could not 
take any remedies against the judgment- 
debtor’s property. 


It is contended for the plaintiff-appellant 
that in a suit against a third party for a decla- 
ration that the property was the property of 
the judgment-debtor, he is not taking any re- 
medy against the judgment-debtor’s property. 
On the face of it that is true; but the defend- 
antis entitled toshew that even if the property 
belonged tothe judgment-debtor, the plaint- 
iff has no locus standi to bring this suit, A 
plaintiff cannot sue for a declaration in 
respect of another person’s property unless 
he has an interest in the property. If he 
is a judgment-creditor he can bring a suit 
for a declaration that the property’ belonged 
to his judgment-debtor, only because he 
has the right to attach it. After his judg- 
ment-debtor has become an insolvent, he no 
longer has the right to attach his judgment- 
debtor’s property and, therefore, he has no 
right to sue fora declaration in respect of 
his judgment-debtor’s property. He cannot 
sue on behalf of the Court. The plaintif- 

‘appellant was given an opportunity in the 
Divisional Court of obtaining leave from the 
District Court to proceed against the pro- 
perty of the judgment-debtor, but that was 
refused. This appeal is, therefore, dismissed 
with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Orsur No. 73 
or 1915. 

February 10, 1916. 
Present:—Sir Laneelot Sanderson, Kt, 
Chief Justice, Justice Sir John Woodroffe, 
Kv, and Justice Sir Asutosh Mookerjee, Kr. 
BANKU CHANDRA BOSE AND ANOTHER—- 
Derenvants—APPELLANTS 

"versus 
MARIUM BEGUM AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, ~. 1, 
O. XLII, r. 1—Appeal, right of—Acceptance of 
benefit under order appealed against—Lstoppel — Eri- 
dence Act (I of 1872), s. 115. 

When a party has unconditionally accepted and 
taken advantage of an order, which directs the 
payment to him of a certain sum of money by the 
other party, he is precluded from appealing against 
that order. [p. 805, col. 1.] 

A party who has adopted an order of the Court 
and acted under it cannot, after he has enjoyed a 
benefit under the order, contend that itis valid for 
one purpose and invalid for another. [p. 805, col. 1.] 

. Mani Lal Guzrati v, Harendra Lal Roy, 8 Ind. Cas. 
79; 12 ©. L. J. 586, followed, 

Tinkler v. Hilder, (1849) 4 Exch. 187 at p. 191; 7 D. 
& L. 61; 18 L.J. Ex, 429; 18 Jur. 684, applied. 

A suit was dismissed for want of prosecution and 
on the application of the plaintiff was ordered to 
be restored to its file, on the plaintiff’s paying to the 
defendants a sum of money towards their costs of 
and incidental to the application. The defendants 
accepted tho said sum paid by the plaintiff without 
recording their intention to appeal against the order: 

Held, that the defendants, after having accepted 
the money without protest, were precluded from 
appealing against the order. [p. 805, col. 2.] 


Appeal against the order of Mr. 
Imam, dated the 20th July 1915. 

Mr. B. O. Mitter (with him Mr, R.K. 
Lahiri), for the Appellants. 

Mr. N. N. Sarkar- (with him Mr, 3. N. Sen 
Banerjee), for the Respondents. 


JUDGMENT. 

SANDERSON, O, J.—I am of opinion that 
the preliminary point which Mr. Sarkar 
took on behalf of the respondents, the plaint- 
iffs, is a good one. 

The order is set out at pages 25 and 
26 of the paper-book, and the material 
part of itis in these terms:—“It is ordered 
that upon the said Syed Ashrufuddin 
Ahmed within three weeks from the date 
hereof paying to the defendants’ attorney 
Babu Birendra Nath Mitra the sum of Rs, 250 
towardsthedefendants’ costs of and incidental | 
to this application on the said Babu Birendra 


Justice 
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Nath Mitra undertaking to refund any 
surplus that may be found to have been 
paid in excess upon taxation of the said costs 
and within one month from the date hereof 
giving security for 2,500 to the satisfaction 
of the Registrar the said order in so far 
as it dismissed this suit for want of pro- 
secution be set aside and this suit be restored 
to its file.” Then, “it is further ordered 
that the said Syed Ashrufuddin Ahmed 
do pay to the defendants their costs of 
and incidental to this application to be 
taxed by the Taxing Officer of this Court.” 
In pursuance of that order the Rs. 250 
was paid by Ahmed to the defendants’ 
Solicitor, and was accepted by him. It 
is said by the learned Counsel for the 
appellant that his client could not help 
himself, as under the order Ahmed was 
bound to pay the Rs. 250, and the de- 
fendants’ Solicitor was bound to accept it. 
Well that may be; but personally, I cannot 
help thinking that the defendants would 
have been in a much better position if, 
upon that transaction, they had said, “we 
intend appealing against this order and 
we only accept this sum of Rs. 250, 
under protest, because the order contains 
a direction that it shall be paid, but we 
place on record our intention to appeal 
and we accept the money under protest.” 
But I do not base my judgment upon 
that: ground only, because I think that 
when the defendants took advantage of 
the order which directed the payment to 
the defendants of their costs of and in- 
oidental to the application, they precluded 
themselyes from appealing against that 
order. The principle upon which cases 
such as this must be dealt with was laid 
down quite clearly by my learned brother 
Mr. Justice Mookerjeə in the case which 
has been cited and which is reported as 
Mant Lal Guzratt v. Harendra Lal Roy 
(1), and the passage which Iam about 
to read begins at the bottom of page 
558%: “That principle is thata party who 
has adopted an order of the Court and 
acted under it, cannot, after he has enjoyed 
a benefit under the order, contend that it 
ig valid for one purpose and invalid for 
another.” In my judgment, when the de- 
(1) 8 Ind. Cas. 79,120. L. J. 556. 


*Page of 12 C. L. J— Ed. 
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fendants adopted the crder for taxation 
and payment of the costs, they did take 
a benefit under it, because they having 
obtained the allocatur, as far as I under- 
stand at present, there was nothing to 
prevent them from issuing execution, upon 
that allocatur, against Ahmed; and, for 
this reason I am of opinion that they did 
adopt the order of the Court, and more 
than that, they acted under it and enjoyed 
the benefit of it. That being so, upon the 
principle laid down in the case cited, 
which is the principle which has been in 
existence for many years since the case 
of Tinkler v. Hilder (2), the defendants 
cannot adopt the order for ong purpose 
and their claim to have it set aside for 
another purpose. 

For this reason I think this appeal should 
be dismissed with costs; such costs may be set 
off against any costs which are recoverable 
against Ahmed. 

Woonororrs, J.— I agree. 

Mooxerses, J.—I agree. 

Appeal dismissed. 

(2) (1849) 4 Exch. 187 at p. 191; 7D. & L. 61; 18 
L. J. Ex 429; 18 Jur. 684. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ÀAPPaLLATE Decree No. 1035 
or 1913. 

July 29, 1915. 

Present: —Sir Lawrence Jenxins, Kr., 
Chief Justice, and Mr. Justice Holmwood, 
RASH BIHARI DAS AND otaers— 
APPELLANTS 
VETSUS 
KUNJABIHARI PATRA AND OTHERS— 


RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 116, 120, 
182—Mortgage to secure loan of paddy, suit for enforce. 


ment of. 
A suit to enforce a mortgage executed to secure a 


loanof paddy repayable with interest as paddy is 
not a suit to enforce payment of money charged on 
immoveablo property to which Article 132 of the 
Limitation Act applies. The suit is governed 
either by Article 116 or 120. 

Appeal against the decree of the District 
Judge, Bankura, dated the 7th February 
1913, modifying that of the Munsif, Khatra, 
dated the {3th January 1912. 

PAOTS.— One K executed a mortgag3- bond 
to D. for return of certain quantity of paddy 
borrowed from the latter on 20th May 1896, 
stipulating to repay the same with interest in 
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kind on 11th February 1899, Thebond further 
recited that in default of payment of Interest 
in Magh of each year the accumulated interest 
was to be added to the principal and interest 
paid on the total amount. On llth Febru- 
ary 1911,. the mortgagee’s representatives 
sued the representatives of the mortgagor 
for recovery of the amount due by sale of 
the mortgaged properties. The defendants 
-weré. cr-parted, but representatives of one 
I, alleged to be the purchaser of the mort- 
gaged property, were, on their application, 
added as defendants on 21st April 1911. 
“They .pleaded that the suit was barred as 
against them. , The first Court. dismissed 
the. claim as barred’: On appeal, the Dis- 
trict. Judge reversed the decision, hold- 
ing that though the suit was barred as 
jagainst.the, purchasers, the properties should 
be sold.for the amount due to the plaintiffs. 
The contesting defendants appealed to the 
High Court. . 
Babus Bipin Bihari Ghosh and Buyaykumar 
Bhattacharyya, for the Appellants, 
Babus Dwarkanath Chakrabarti and 
Nakuleswar Mookerjee, for the Respondents. 
JUDGMENT.—This is not a suit to enforce 
payment of money charged upon immoveable 
property and so Article 132 cannot apply. 
Whether it be Article 115 or Article 120 that 
governs makes no difference. In our opinion, 
the snit would be barred with a very large 
margin tothe lead. At the same time we 
are unable to subscribe to the law expounded 
by the learned District Judge. In disposing 
of the case on the ground that Article 132 
isnot applicable, we must not be taken as 
accepting that the- learned Judge’s view 
was otherwise correct. The decree of the 
‘lower Appellate Court is set aside and that 
of the Munsif restored with costs through- 
out. 
Appeal allowed. 
PUNJAB CHIEF COURT. 
Sxconp Orvin APPBAL No, 2107 or 1913. 
February 5, 1917. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Shah Din, 
JAM HAMID ALI AND orpers—DscreeE- 
HOLDERS——APPELLANTS 
versus 
KAIM DIN AND ANOTHER— JUDGMENT- 


DEBTORS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XX, r. 14— 


. s2 
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Pre-emption— Decree based on compromise, compliance 
with. 

Plaintiff in a pre-emption suit was given a decree 
in terms of a compromise, according to which he 
was inter alia to separate off and give to defendant 
a certain area of land within one month from the 
date of the deeros. Before the expiration of that 
period plaintiff ceased to cultivate the area mention- 
ed in the decree, with the intention to let the defend- 
ant have possession of the land: 

Held, (1) that inasmuch as the decree was based 
npon a compromise, it was not a decree in a pre-emp- 
tion suit to which the provisions of rule 14, Order 
XX, of the Civil Procedure Code conld apply; 
[p. 807, col. 1.] 

(2) that even if it wasa decree in a pre-emption 
suit, plaintiff had substantially complied with its 
terms. [p. 807, cols. 1 & 2.] 


Second appeal from the order of the Divi- 
sional Judge, Multan Division, dated the 19th 
May 1913, affirming that of the Munsif, 
lst class, Muzaffargarh, dated the 29th 
January 1913, accepting the application. 

Dr. Muhammad Iqbal, for the Appellants. 

Lala Hargopal, for the Respondents. 


JUDGMENT.—This appeal has arisen 
out of execution proceedings relating to 
a decree for pre-emption, dated the 29th 
May 1912, which was passed in favour 
of the appellants against the : respondent 
Goda Khan; and the sole question for 
decision in the appeal is, whether the 
terms of the decree were not complied 
with by the appellants within the period 
of one month mentioned in the decree, 
with the result that the decree became 
null and void and the suit stood dismissed 
with costs, 


The facts are fully stated in the orders 
ofthe Courts below and it is unnecessary 
to repeat them. The decree was given 
to the appellants in terms of a compro- 
mise between the parties, according to which 
the appellants were to pay into Court, 
within one month from the date of the 
decree, Ra. 528-11-0, being part of the 
purchase-money, and also to separate off 
and give to the respondent Goda Khan 
within the same period of one month ten 
bighas of land on the eastern side of Patti 
Sera Wali. The contention on behalf of 


‘the respondent is that although the sum 


of money, Rs. 528-11-0, was paid into 
Court by tbe appellants within the period 
fixed, they did not separate off and band 
over to the respondent possession of ten 
bighas on the eastern side of Patti Sera 
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Wali within the said period; and it has 
accordingly been urged that the decree, 
not having been complied with according 
to its terms, became void and the suit stood 
dismissed with costs. 


It seems clear to us that since the 
decree was based upon, and was passed 
in accordance with, a compromise, strictly 
speaking, it was nota decree in a pre- 
‘emption suit to which the provisions of 
rule 14 of Order XX, Civil Procedure 
Code, are applicable, and that the appel- 
lants, who are decree-holders, cannot get 
the benefit of the consent decree in question 
unless they shew that its terms were duly 
carried out. Upon this view of the case, 
the appellants had to separate off and give 
up possession of ten bighas on the eastern 
side of Patti Sera Wali for the benefit 
of the respondent; and the only point for 
decision is whether this was done by the 
appellants or not. It is, no doubt, true 
that no notice through the executing Court 
was given by the appellants to the re- 
. spondent within one month from the date 
of. the decree asking the Jatter to take 
possession of the land in question, nor 
were any mutation proceedings started at 
the appellants’ instance within the period 
fixed. But it appears fron the record 
that before the pericd mentioned in the 
decree had expired, the appellants had 
ceased to cultivate the ten brghas situate on 
theeastern side of the patti, the clear intention 
being to let the respondent have possession of 
the land as agreed upon between the parties. 
The parties reside in the same village; in fact, 
respondent Goda Khan is landlord of the 
land sold and of the land in possession 
of the appellants in Pattú Sera Wali, of 
which the appellants are occupancy tenants; 
ard in the circumstances indicated above, 
the respondent was clearly in a position 
to take possession of the ten Odighas in 
question which had been left vacant by 
the appellants. He, however, never moved 
in the matter, and omitted to take pos- 
session within one month from the date 
of the decree, and this omission was 
doubtless due to his desire to defeat by 
a technical plea the provisions of the 
decree which had been passed in favour 
of the appellants. We have no hesitation 
in holding that by leaving the land unculti- 
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vated within the period fixed in the 
decree, so as to enable the respondent 


Goda Khan to take possession of it, the 
appellants substantially complied with its 
terms; and that the decree has not become 
null and void. 

‘We accept the appeal and setting aside 
the order of the lower Appellate Court, 
send the case back with a direction that 
execution of the decree be proceeded with 
at the instance of the appellants. The 
ADHAN will get their costs throughout, 

Appeal accepted. 
LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civil APPEAL No. 275 or 
1915, 
December 20, 1916. 
Present:—Mr. Justice Rigg. . 
MA SEIN MY A—PLAINTIFF— APPELLANT 
versus 
SWAMI— DEFENDANT - RESPONDENT. 

Civil Procedure Code (Act Tof 1908),Sch. IT, para. 
15—Arbitration—Award—Arbitrators, authority of — 
Evidence, insufficiency of, whether ground for refusing 
to enforce award. 

Unless otherwise restricted by the order of 
reference, arbitrators are the final judges of matters 
of fact and so long as they act within the authority 
conferred on them, with fairness, the parties arc 
bound by their decision and it is not for a Court 
to say that in its opinion the evidence was not 
sufficient to establish the conclusion at which the 
arbitrators arrived. The mere fact that the Judge 
thought that the arbitrators had not given sufficient 
weight tothe provisions of section 110, Evidence Act, 
is no ground for refusing to enforce an award, [p. 


808, col. 2.) 
In order to make out a case for impeaching an 


award on the ground that witnesses were not 
examined by the arvitrators, there must be evidenco 
to shew that witnesses were distinctly tendered to 


them. [p. 808, col. 2.] 

Second appeal against the decision of the 
Divisional Judge, Hanthawaddy, reversing 
the decreeof the Sub- Divisional Court, Insein. 

Mr. Hay, for the Appellant. 

Maung Po Thit, for the Respondent. 

JUDGMENT.—This is an appeal against 
the decision of the Divisional Judge of 
Hanthawaddy, reversing the decree of the 
Sub- Livisional Court, Insein, which gave 
effect to the award of certain arbitrator-. 
The Divisional Judge held that the award 
ought not to be enforced, and after fixing 
further issues remanded the case for trial 
on its merits. He discussed the evidence 
reccrded on remand and came to the 
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conclusion that the mortgage to Swami had 
not been proved and dismissed the plaint- 
ifs suit. The appeal is based on the 
contention that the Divisional Judge was 
wrong in holding that the award was not 
valid, and that the mortgage had not been 
proved. The question of the arbitrators is 
binding on the parties. The facts that 
raise on the question may be briefly stated. 
The appellant Ma Sein Mya is the purchaser 
of the right, title and interest of Maung 
Aung Ban in a parcel of land measuring 
12-95 acres, situated in the Nyaungtabin 
Kwin Circle, Hlegu Township. It is not 
. disputed that the land originally belonged 
to Aung Ban. The case for the plaintiff 
is that this land was mortgaged by Aung 
Ban more than twenty years ago to his 
brother Shwe Zin for Rs. 100 and by 
Shwe Zin to Swami for the same sum. 
Aung Ban returned in 1913 to claim the 
right of redeeming the land. His right 
was disputed by Swami, and the parties 
by a written agreement, dated the 15th May 
1913, referred the matter to the arbitration of 
eight elders. On the 25th May, these elders 
gave their award. They said that the land 
had been mortgaged and fixed the amount 
at which it was to be redeemed at Rs. 115, 
Sawmi’s case is that he bought the land 
from Aung Ban and his wife for Rs. 100 
and only referred to arbitration the question 
whether the land was to be transferred 
to his name or not. He further contended 
(1) that the name of Maung Shwe “Zin 
had been added as one of the parties to 
the arbitration against his consent, and 
that he had refused to continue the 
arbitration proceedings in consequence of 
this addition; (2) that the award was not 
in accordance with Jaw; (3) that some of 
the arbitrators did not agree to it; (4) 
that some of them were not present; and 
(5) that the witnesses were not examined. 
Hach of the parties examined three of the 
arbitrators as witnesses about the course 
of the arbitration proceedings. The Trial 
Judge disbelieved the evidence of Swami 
and his witnesses, and held that no grounds 
for not enforcing the award had been made 
out. The Divisional Judge diseussed the 
evidence, but came to no definite finding 
as to whether Swami’s witnesses were 
speaking the truth or not. He rejected 
the award on the grounds (1) that it was 
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not the award of all the arbitrators 
appointed; (2) that it was unlikely that 
the award represented any agreement, as 
most of the arbitrators were partisans and 
(3) that the decision was not satisfactory, 
as in the opinion of the Judge it was 
based on insufficient evidence. The third 
ground given by the Divisional Judge for 
refusing to aceept the award is not tenable 
in law. Unless otherwise restricted by 
the order of reference, arbitrators are the 
final judges of matters of fact and so long’ 
as they act within the authority conferred 
upon them, with fairness, the parties are 
bound by their decision, and it is not for 
a Court to say that in its opinion the 
evidence was not sufficient to establish the 
conclusion at which the arbitrators arrived. 
The mere fact that the Judge thought that 
the arbitrators had not given sufficient 
weight to the provisions of section 110, 
Evidence Act, is no ground for refusal to 
enforce an award. 

In view of the fact that the plaintiff’s 
case is that the absence of one of the 
arbitrators had been expressly waived by 
Swami and that all the other arbitrators 
had signed the award, it is of vital 
importance to come to a definite finding 
as to whether the award was the unanimous 
opinion of all the arbitrators except Maung 
Nyo, whose presence had been excused by 
Swami. 

The story told by Swami and his witnesses 
is that at the second meeting, the arbitrators 
proposed to add Shwe Zin as a party, 
whereupon ha protested, cancelled his 
agreement and left the house. The plaint- 
iff’s witnesses say that the two parties 
were examined on the first day of hearing, 
and that as Swami admitted that the land 
was sold by both Aung Ban and Shwe 
Zin, they deferred further proceedings to 
procure the attendance of Shwe Zin. At 
the second hearing Shwe Zin’s statement 
was recorded and he then signed that he 
agreed to any order made by the arbitrators, 
The parties were asked whether they could 
produce any evidence, and the only evidence 
forthcoming was a paytbaing produced by 
Swami.. The arbitrators then delivered 
their award, which was signed by all of 
them except Maung Nyo, and by Swami 
himself. The Trial Judge who had the 
adyantage of seeing the witnesses rejected 
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the evidence for the defence, and, in my 
opinion, he had good reason for doing so. 


_ Swami denied that he had ever stated 
before the arbitrators that he had bought 
the land from Aung Ban and Shwe Zin, 
but his own witness Shwe Hmon contradicts 
him on this point. The reason for his 
denial is obvious; he is anxious to make 
out that Shwe Zin was imported into the 
proceedings at the second hearing, in spite 
of his objection. Myat San swears that 
no award was ever made, yet he has to 
admit that he signed it, and he is unable 
to explain how he came to do this. Po 
Ka, headman of Kannayingo, denied that 
he signed the award, but neither Court 
has helieved him, and a comparison of 
the signatures on the award and his other 
signatures on the record leaves no room 
for doubt that Po Ka has given false 
evidence in denying his signatures. The 
Trial Judge made an unfavourable note on 
the way in which Swami’s third witness 
gave his evidence. On the other hand 
two out of three witnesses examined by 
the plaintiff are village headmen who are 
not related to her; one of them was 
Swami’s own nominee. They say that Swami 
agreed that the arbitration should proceed 
in the absence of Maung Nyo, that Shwe 
Zin was examined because if was found 
at the first hearing that he had been one 
of those who sold Swami the land, that 
the only evidence the parties had to produce 
was the paytbaing, and that Shwe Zin 
signed the original agreement of reference 
merely to prevent further dispute. All the 
arbitrators with the exception of Maung 
Nyo then delivered and signed the award. 
Shwe Hmon had a sore hand, and was 
unable to sign. He, therefore, touched the 
pen. Shwe Hmon admits that he had a 
sore hand and pretends that this was the 
reason why his recollection of the proceed- 
Ing is so vague. I have no doubt that 
the version of the plaintiff's witnesses 
represents the true facts of the case. Swami 
himself stated that he objected to the 
arbitration solely on the ground that Shwe 
Zin had been added as a party, and that 
he did not ask the arbitrators for an 
opportunity to produce evidence. After 
the lapse of so many years, it is improbable 
that any evidence was forthcoming about 
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a small transaction of the kind in dispute 
in this case. 

I shall now deal with each of the 
objections to the award seriatim. The first 
objection, that Shwe Zin had been added 
as a party, is frivolous. He merely agreed 
to abide by the award, and it was obviously 
to the interest of both parties that he 
should make this declaration. The second 
objection on the ground that all the 
arbitrators did not agree to the award 
and were not present, is also untenable. 
Jt was not even urged by Swami when 
he gave evidence. He has waived his 
objection on this ground all through the 
proceedings in arbitration and in Court. 
It is no longer open to him to repudiate 
the position he has deliberately taken up, 
Sheonath v. Ramnath (1), Manindra Nath 
Mandal vy. Mohanunda Roy (2). The third 
objection to the award onthe ground that the 
witnesses were not examined, has no substance 
in it whatever. In order to make out a 


“case for impeaching an award, there must 


be evidence to show that a witness was 
distinctly tendered to the arbitrators. There 
is no such evidence in this case, and I 
have no doubt that the arbitrators took 
all the evidence before them. 

I am of opinion that the Trial Judge 
came to a right conclusion in holding 
that the award was binding on Swami. 
The decree of the Divisional Court is set 
aside and that of the Sub-Divisional Court 
restored with costs in all Courts. 

Appeal allowed, 

(1) 10 M. I. A. 413; 5 W. R. 21 (P. C.); 1 Ind. Jur, 
(x. s.) 161; 1 Suth. P. C. J. 61€; 2 Sar. P. O.J. 184; 


19 E. R. 1029. 
(2) 13 Ind. Cas. 161; 15 O. L, J. 360, 
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Civil Procedure Code (Act V of 1908), s. 24 (4)— 
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SUKHA V. RAGHUNATH DAS. 
“Court of Small Causes” interpretation of—Suit of 
Small Causes Court nature, transfer of, to Court not 
invested with Small Cause powers —Decision—Appeal. 

The expression “a Court of Small Causes” in 
section 24 (4) of the Code of Civil Procedure, 1908, 
includes Courts invested with Small Cause Court 
urisdiction as well as Courts constituted under 
Act IX of 1887. [p.812, col. 2.] 

Therefore, where a suit of Small Cause Court 

nature instituted ina Court lawfully empowered 
to try it as such is transferred by a District Judge 
under section 24 (4) of the Civil Procedure Code, 
1908, to a Court not invested with the jurisdiction 
of a Court of Small Causes, the latter Court: must, 
for the purposes of the suit, be deemed to be a 
Court of Small Causes and as such no appeal lies 
from its decision in such a case. [p. 811, col. 2.] 
, Civil revision against the order of the 
Subordinate Judge, Muttra, dated the 17th 
July 1915. ; 

Mr, M. L. Agarwala, for the Appellant. 


JUDGMENT. 


Preaotr, J.—This is an application in re- 
vision which has been referred to a Bench 
of two Judges owing to a difficulty of tha 
point of law raised. The facts are.given in, 
the referring order of Mr. Justice Rafique. 
A snit was instituted in the Court of the 
Subordinate Judge of Muttra. This was also 
a Court invested with the jurisdiction of a 
Court of Small Causes, within the meaning of 
sections 32, 33, 34 and other sections of the 
Provincial Small Cause Courts Act (IX 
of 1887). The suit in question was of a 
Small Cause Court nature, that is to say, 
had it been tried in the Court in which 
it was originally instituted it would have 
been tried as a Small Cause Court suit by 
a Court lawfully empowered to try it as 
such, and would have been subject to the 
provisions of the Provincial Small Cause 
Courts Act as to the right ofappeal. The 
suit in question, however, along with cer- 
tain others, was transferred by an order 
of the District Judge to the Court of the 
Munsif of Muttra for disposal. This was 
not at that time a Court invested with the 
jurisdiction of a Court of Small Causes. 
In his order of transfer the learned Dis- 
trict Judge makes an express reference to 
the provisions of section{24, clause (4), of 
the Code of Civil Procedure. There can 
be no doubt, therefore, that the Court which 
ordered the transfer understood that the pro- 
visions of this sub-section would apply to 
the case and deliberately intended that it 
should be tried by the learned Munsif as a 
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Court of Small Causes. That Court having 
decreed the plaintiff’s claim the defendants 
appealed to the District Judge and the 
appeal came up for disposal before the Sub- 
ordinate Judge of Mnttra. He held that, 
by reason of the provisions of section 24, 
clause (4), aforesaid, the suit had been tried 
by a Court which must, for the purpose 
of that suit, be deemed to have been a Court 
of Small Causes, and he accordingly held 
that no appeal lay. The defendants have 
brought the matter before this Court by 
means of an application fer revision. 

They contend that the learned Subordi- 
nate Judge was wrong, thatan appeal did 
lie to his Court and that he has erroneously 
refused to exercise a jurisdiction vested in 
him by law. It is worth while to quote 
the words of the sub-section with which 
we are dealing. Section 24 of the Code 
of Civil Procedure confers certain powers 
of transfer on the High Court or the Dis- 
trict Court, and then in sub-section (4) it 
is enacted that “the Court trying any snit 
transferred or withdrawn under this section 
from a Court of Small Causes shall for 
purposes of suchsnit be deemed tobe a Court of 
Small Causes.” The question which we have 
to determine is, whether the words “a Court 
of Small Causes” as used in this sub-section 
mean only Courts constituted under the Pro- 
vincial Small Cause Courts Act, 1887, or in- 
elude also Courta exercising the jurisdiction of 
a Court of Small Causes under that Act. We 
have been referred to a good deal of case- 
law on the subject; bat it is worth while 
to note at the very ontest that many of 
the decided cases have no direct bearing 
on the question before us, because they 
do not involve any question as to the in- 
terpretation of section 24 of the pre- 
sent Code of Civil Procedure (Act V of 
1908) or of the corresponding section 25 
of Act XIV of 1882. For instance, in Shiam 
Behari Lal v. Kali (1) and also in Sarju Prasad 
v. Mahadeo Pande (2), the questions to be 
determined had to do with the case of a 
Mansif not invested with Small Cause Court 
powers succeeding to the office of a Maunsif 
who was-so invested.- No question arose 


(1) 22 Ind. Cas. 902; 12 A. T.. J. 109, 
(2) 29 Ind. Cas. 996; 13 A.L. J. 639; 37 A, 450, 


"Vol, XXXVI1) 
SUKHA'v, RAGHUNATH DAS, 


-in either of these cases as to the interpretation 
of section 24 of the Code of Civil Procedure. 
Again is Dulal Chandra Deb v. Ram Narain 
Deb (3), the question for determination was 
essentially similar to that in the above two 
cases, and the reference made to the pro- 
visions of section 24 of the Code of Civil 
Procedure can only be regarded as sub- 
stantially obiter dicta. There is an older 
case of this Court, that of Mangal Sen 
v. Rup Chand (4), in which the facts 
were more nearly similar to those now before 
-us and in which reference was made to 
the provisions of section 25 of the Code of 
Civil Procedure of 1882. The learned Judges 
do not base their decision entirely upon 
the consideration of the terms of this sec- 
tion; but the case has always been quoted 
as an authority for the proposition that 
the words a “Court of Small Causes” as 
, used in section 24 (4) of the present Code 
of Civil Procedure, or in section 25 of Act 
XIV of 1882, do include Ccurts invested 
with Small Cause Court jurisdiction. The 
:only decision directly to the contrary 
seems to be that of the Bombay High 
Court in Ramchandra v. Ganesh (5). It 
_-has been contended before us that the 
authority of the decision in Mangal Sen’s 
case (4) has been shaken by the more 
recent pronouncements of this Court to 
which reference has been made, and that 
the authority of the decision of the Bom- 
bay High Court with the reasoning upon 
which that decision is based, as also the 
line of reasoning adopted by the learned 
Judges of the Calcutta High Court in 
Dulal Ohandra Deb v. Ram Narain Deb (3), 
should prevail with us. The proposition 
contended for is that the words “a Court of 
Small Causes” in the sub-section in queation 
mean a Court properly and strictly so called, 
and do not include a Court invested with the 
jurisdiction of a Court of Small Causes. It 
seems to us that the plain prima facie meaning 
of the words as they appear in section 24 
of the Code of Civil Procedure is against 
this contention, and that the burden lies 


(3) 31 Œ. 1057. 
(4) 13 A. 824; A. W. N. (1891) 96; 7 Ind. Dec. (xN. 8.) 


205. 
(5) 23 B, 382; 12 Ind, Dec, (N, 8.) 254, 
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on those who. maintain it. The learned 
Judges of the Caleutta High Court lay 


‘great stress upon the argument that the 


Legislature cannot be held to have intended 
that the mere order of a District Judge 
should have the effect of investing the 
presiding officer of a particular Court with 
certain powers, when such powers can 
only be conferred ordinarily by an order 
of the Local Government. To this argu- 
ment there seems to be a twofold answer. 
the provisions of section 
24, sub-section (4), of the Code of Civil 
Procedure, do mean something. On any 
interpretation, they do mean at least 
this, that if a suit is pending in a Court 
constituted under the provisions of the 
Small Cause Courts Act of 1887, the 
District Court has power to transfer that 
suit to another Court which is neither a 
Court constituted under that Act, nor a 
Court invested with the jurisdiction of a 
Court of Small Causes, and that the 
Court to which the case is transferred will 
then be deemed, by virtue of the order 
of transfer, to be a Court of Small 
Causes for the purposes of that particular 
suit. It wonld seem, therefore, that the 
power which the learned Judges of the 
Caloutta High Court consider to be “noth- 
ing else than disastrous” does in fact exist in 
certain cases, and the only question is whether 
it exists in others, In the second place, 
the provisions of sections 24 (4) of the 


-Code of Civil Procedure are strictly limit- 


ed in extent. Their operation is limited 
to particular cases transferred by special 
order of the High Court or of the District 
Court, It is not unreasonable to suppose 
that the Legislature felt considerable 
confidence in the District Courts, in 
consideration more particularly of the in- 
timate acquaintance which such Courts 
are likely to possess with the personnel 
and the working of all Courts subordinate 
to them; so that it was not deemed 
improper to invest District Courts with 
powers of transfer in respect of suits of a 
Small Cause Court nature, and to permit 
that power to be exercised for the transfer 
of a ease from a Court of Small Causes to a 
Court which is neither a Court of Small 
Causes constituted under Act IX of 1887, 
nor a Court invested with the jurisdiction 
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of a Court of Small Causes. It remains 
a matter of discretion with the District 
Court whether or not to pass an order 
of transfer in any suit; and the apparent 
intention of the Legislature was that, if a 
Small Cause Court suit is so transferred, it 
should not change its nature by reason of 
the transfer, but should continue to be 
tried as a Small Cause Court suit and 
subject to all the legal incidents of 
such a suit. We find there is one case 
directly in point which is in opposition to 
the view of the Bombay High Court 
and follows in principle the older decision 
of this Court in Mangal Sen’s case (4). 
This is the case of Sankararama Aiyar v. 
Padmanabha Aiyar (6). The Bombay case 
of Ramachandra v. Ganesh (5) and the 
Calcutta case already referred to are 
therein expressly dissented from, and the 
principle laid down by the Allahabad High 
Court in Mangal “en’s case (4) is approv- 
ed. The learned Judges of the Bombay 
High Court purport to base their decision 
upon a comparison of the wordings of 
certain sections in the Provincial Small 
Cause Courts Act, 1887, with the provisions 
of the Code of Civil Procedure now repro- 
duced in sections 7 and 24 of Act V of 
1908. They point out, truly enough, that 
Aot IX of 1887 draws a clear distinction 
between Courts of Small Causes which are 
such exclusively and for all purposes, and 
Courts which are invested with the jurisdic- 
tion of a Court of Small Causes. They 
then refer to the wording of section 5 of 
the former Code of Civil Procedure (Act 
XIV of 1882). That section refers to “Courts 
of Small Causes constituted under Act IX 
of 18877 and “all other Courts exercising 
the jurisdiction of a Court of Small Causes” 
as two different kinds or descriptions of 
Court. From this the learned Judges argue 
that when, in a later section, reference is 
made to “a Court of Small Causes,” those 
words should be read as if the entire 
expression “a Court of Small Causes con- 
stituted under Act IX of 1887” had been 
used, and that the Legislature did not 
intend to include in that expression other 
Courts exercising the jurisdiction of a Court 
of Small Causes. The point is a fine one; 


. (6) 17 Ind. Cas. 425; 23 M, L. J. 373; (1912) M. 
W. N. 1086; 38 M. 25, 
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but it would certainly appear as if any 
force it may ever have possessed has been 
greatly weakened by a slight alteration in 
the wording of the present Code. The 
section corresponding to section 5 of Act 
XIV of 1&82 is section 7 of Act V of 
1905. Instead of speaking of “Courts of 
Small Causes constituted under Act IX of 
1887,” the new Code speaks of “Courts 
constituted onder the Provincial Small 
Cause Courts Act. 1887, or Courts exercising 
the jurisdiction of a Court of Small Causes 
under that Act.” If any inference is to he 
drawn from the wording of this section, one 
would rather be inclined to suppose that 
when, ina later section, č. e., section 24 (4), 
the general expression “a Court of Small 
Causes” is used, the intention of the Legislature 
was to make it an expression inclusive of 
the two classes of Courts referred to in 
section 7. On the whole, therefore, upon 
a consideration of the provisions of the 
Code of Civil Procedure and of Act IX of 
1887 and of allthe various authorities to 
which reference has been made, we think 
that the view on which the learned Sub- 
ordinate Judge acted in the present case was 
correct, We agree with thelearned Judges 
of the Madras High Court in holding that 
the expression “a Court of Small Causes” 
in section 24 (4) of the Code of Civil 
Procedure does include Courts invested with 
Small Cause Court jurisdiction as well as 
Courts constituted under Act IK of 1887. 
The Legislature apparently intended that 
the District Court shonld have power to 
make an order of transfer, such as has been 
made in the present case, trusting to the 
discretion of that Court, and its knowledge 
of local conditions, not to make an order 
of transfer to a Court not competent to 
make a proper exercise of the special powers 
which an order cf transfer carries with it 
in respect of particular cases so transferred. 
There seems, therefore, no foundation for the 
plea on which this revisional application is 
based and we dismiss it accordingly, but 
without costs, as the opposite side is not 
represented. 


WaALSH, J.—I want to add a few words. 
I think the Subordinate Judge put the case 
very well in the judgment which is before 
us and I adopt what he says. It is 
desirable to emphasize that we are dealing 
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with a case of transfer and not with a 
case of suczessior on which most of the 
decided cases have turned, and we are not 
differing from the decisions in Shiam Behari 
Lal v. Kali (1) and Sarju Prasad v. Muhadeo 
Pande (2) referred to above. On a point of 
practice of this kind it is desirable to avoid 
differences. Butas the Madras High Court 
has differed irretrievably from the Bombay 
High Court, it is impossible for us not to 
differ from one of them. It seems to me that 
the distinction between a Court of Small 
Causes and a Court invested with the 
jurisdiction of a Court of Small Causes, 
which is preserved in the Provincial Small 
Cause Courts Act, has no bearing upon the 
question of transfer at all. And it is to 
be observed that section 33 of the Provincial 
Small Cause Courts Act, which was not 
referred to in argument because we had no 
argument on the other side, distinctly pro- 
vides that a Court invested with the 
jurisdiction of a Court of Small Causes 
with respect to the exercise of that jurisdic- 
tion and the same Court with respect to the 
exercise of its jurisdiction in suits of a 
civil nature which are not cognizable by a 
Court of Small Causes shall, for the purposes 
of that Act and the Code of Civil Procedure, 
be deemed to be different Courts. As there 
is no such distinction provided between a 
Court of Small Causes and a Court exercis- 
ing the jurisdiction of a Small Cause 
Court, the inference would be that they 
were not intended to be different Courts 
for the purpose of the Code of Civil Pro- 
cedure. 
ments addressed to us was that the result 
of our decision would be to invest a Court 
or rather an individual with jurisdiction to 
decide unappealable cases which the Legis- 
lature intended that he should not try. 
But that argument, which sounds plausible 
enough, deals with the question of a Court 
or person to whom a suit is to be trans- 
ferred. The section we are construing deals 
with the Oourt from which a suit is to be 
transferred, and I am unable to see any 
reason, either in good sense or derived from 
an examination of the rest of the legis- 
lation on the subject, why in respect of this 
matter there should be any difference be- 
tween a suit which is to be tried as a 
Small Cause Court suit by a Court invest- 


Finally one of the principal argu- - 
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ed with the jurisdiction of a Small Cause 
Court and a suit which is to be tried by 
a Court of Small Causes constituted underthe 
Act. 


Application dismissed 





PATNA HIGH COURT. 
Seconp Crvin Arrear No. 579 or 1916, 
` December 6, 1916. 
Present:—Mr. Justice Jwala Prasad. 
BHAGWATI PRASAD—Pualntivr— 
APPELLANT 
versus 
MAHBUB MOMIN AND otuers— 
DgFENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIIE B U. of 1885), 108B 
147B, 74—Record of Rights, presumption as to correct- 
ness of entries in—Katihari, whether legal charge — 
Illegal cess. 

Where katihari is entered in the Record of Righty 
as payable by a tenant, the presumption is in 
favour of tho charge being legal. jp. $14, col. 1.] 

A katihari charge payable by a tenunt to the 
zemindar in respect of looms worked by the latter 
in his house, is not an illegal cess within the 
meaning of section 74 of the Bengal Tenancy 
Act [p. 814, col .1.] 

Mohammad Abdul Hai v. 
A. W. N. (1904) 204, relied upon, 


Nathu, 27 A. 183, 


Appeal against the decree of the District 
Judge, Darbhanga, dated the 16th February 


1916, confirming that of the Munsif, lst 
Court, Durbhanga, dated the 20th July 
1915. 


Mr, Murari Prasad, for the Appellant. 
Messrs. Nirse Narain Sinha, and Purendra 
Narain Sinha, for the Respondents, 


JUDGMENT.—This appeal arises out of 
a suit brought by the appellant for recovery 
of a certain sum as katthari ( a charge upon 
looms ) from the defendant first party who 
issaid to be a weaver. The suit is based 
upon the basis of the finally published 
Record of Rights. The lower Appellate 
Court has dismissed the suit, In the Record 
of Rights the defendants’ predecessor has 
been recorded as holding three plots, namely, 
Nos. 929, 963 and 1035. No. 1065 is 
the kusht land of the defendant with an 
area of 4 kathas 7 dhoors. The rent shown 
in the khatian is Re. 1-2-3 besides cesses. 
The plot No. 963 as shown is a house with 
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a sahan in the possession of the defendant and 
is belagan (without rent). 

The lower Appellate Court says, ¿“the 
fact that the rent is recorded in the Record 
of Rights separately from the katihari indi- 
cates that the katikhari is demanded not in 
respect of land,. but in respect of the 
defendants’ trade. On the whole I am not 
satisfied that katihari is legally recover- 
_ able.” No doubt the katihari has not 
been demanded in respect cf the land in 
plot No. 1065 in the cultivation of the 
defendants, which has been separately record- 
ed and separate rent has been shown against 
it. The charge of eight-annasa year for every 
loom when the defendant weaves is entered 
in the Record of Rights against the plot 
No. 963. The charge of katthari is demand- 
ed for the defendants’ working the loom on 
the premises situate within the zamindarz 
of the plaintiff. The charge is not inad- 
dition to the actual rent payable by the 
defendant in respect of the agricultural 
land held by him in plot No. 1065 and does 
not, therefore, come under section 74 of the 


Bengal Tenancy Act, which prohibits an. 


imposition of any abwab in addition to the 
actual rent, 4. e., rent payable for the use 
or occupation of agricultural-land. There 
is nothing, therefore, in the Bengal Tenancy 
Act or any other law to prevent the plaintiff 
from enforcing the payment of katihari in 
respect of the looms that the defendant 
works in his house in plot No. 963. The 
katithart ` has been entered in the Record 
of Rights as payable by the defendant. 
The presumption is in favour of the charge 
being legal. The record shows that the 
defendant is liable to Re. 1-2-3 as rent 
for the agricultural land in plot No. 1065 
plus eight annas a year forevery loom when 
he weaves in plot No. 968. The defendant 
is liable to pay what isentered in the Record 
of Rights unless the presumption raised by 
the entry is rébutted. Vide sections 103B 
and 147B of the Bengal Tenancy Act. 


Even if it be said that the katihari is a 
charge upon the trade carried on by the 
defendant or a tax upon weaving, it cannot 
be said that it is illegal and not recover- 
able from the defendant. The katihari or 
chargeon loom has been recognized by the 
Settlement authorities, vide the Government 
edition of tho Survey Guide and Glossary 
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of 1907, page: 12, and the Survey Settle- 
ment Guide by Nilmani De, pages 97-98., 
lf it were an illegal cess it would not have 
been recognized and noted in the Record of 
Rights by the Survey authorities, for all 
illegal cesses and abwabs have been disallow- ` 
ed and are eliminated from the rents payable . 
by tenants in the Record of Rights and are 
never shown in the entries in the Record 
of Rights. ‘Mutharfa’? rents under different 
denominations as distinguished from rents 
for agricultural or horticultural lands are . 
in vogue in the Province of Behar and in 
other parts of the country and have been 
recognized by the Survey and other authori- ' 
ties. The ruling reported as Mohammad 
Abdul Hai v. Nathu (1) seems to me to 
be exactly on all fours with this case. 
‘Mutharfa has been defined there as includ-. 
ing a tax upon looms (as in this case), a. 
trade tax, a tax upon certain occupations, ` 
and a tax upon tradesmen’s shops. This’ 
ruling further shows that certain classes of 
people who occupy honses in the abadi and ' 
carry on the trade or profession of their 
caste in their houses pay ‘mutharfa’ to the 
gzemindar, and that such ‘mutharfas’ are 
entered in the wajib-ul-arz of the village 
and are legally recoverable, 


Itis contended by the learned Vakil for 
the respondents that the katthari,a charge 
upon looms, would amount to a public tax 
which Government alone has a right to 
impose, and not private zemindars, It has 
not. been shown, however, that katihari is: 
prohibited by Government and that it is. 
illegal for the landlord to impose or to: 
realise it. I, therefore, differ from the view 
of the learned District Judge, and hold- 
that the view taken by him is erroneous, 
The suit has been dismissed by him on the 
sole ground that the rent in respect of 
which the suit was brought is not legally. 
recoverable. He has not, however, decided 
the other issue in the case, namely, “Does 
Mahbub Momin, the defendant in this case, 
weave cloths?” The defendant did not- 
take up this plea in the written statement.. 
The first Court came to the conclusion that- 
the defendant does not weave cloths. In 
the grounds of appeal preferred before the. 


‘District Judge a distinct objection to the 


(1) 27 A. 183; A. W, N. (1904) 204. 
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finding of the first Court on this issue was 
taken. Asthe Court below held that the 
katihare was not legally recoverable, appar- 
ently it did not consider it necessary to go 
into the other question whether the defend- 
ant weaves cloths or not. But as the 
finding on the first issue kas been upset 
in this Court, I think it necessary to have 
an adjudication by the Court below of the 
second issue upon the evidence on the 
record. If the Court below comes to the 
conclusion that the defendant did weave 
the cloths in the years in suit, the 
defendant will be clearly liable to pay the 
katthari claimed in the suit. If on the 
otber hand the Court finds that the defend- 
ant did not weave cloths, the suit will 
be dismissed. With these remarks I re- 
mand the case to the lower Court for a 
finding upon the issue referred to above 
and to dispose of the appeal in Accordance 
with the remarks made above. Cost will 
abide.the result. 


Appeal allowed; Oase remanded, 


LOWER BURMA CHIEF COURT. 
Svectan Seconp OC1vin APPEAL No, 258 
or 1915. 
August 7, 1916. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 
MA MAT GALE—APPELLANT 
versus 
MAUNG TUN WIN— RESPONDENT. 

Limitation Act (IX of 1908), s. 5—Appeal, delay 
in presenting—Sufficient cause—Discretion—High Court, 
interference by— Pleader, bona fide mistake of, 

A Judge has a discretion in admitting an appeal 
_ under section 5 of- the Limitation Act, but the 
discretion must be judicially exercised and must 
be bused on materials judicially cognizable. [p. 816, 
col. 2.] 

High Courts are loth to interfere with the 
exercise of a discretion given by law to a lower 
Court, but if the discretion has been exercised 
without appreciation and consideration of all the 
facts which are material for the purpose of enabling 
the Judge to exercise a judicial discretion and 
without the application of the right principle to 
those facts, interference is called for. [p, 816, col. 2.] 

Kichilappa Naicker v. Ramanujam Pillai, 26 M. 166, 
referred to, 

A bona fide mistake of a Pleader, in order to 
afford sufficient cause for admitting an appeal after 
time, should be one made in spite of due care and 
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attention having been exercised. [p. 816, col. 2.] 
Rakhal Chandra Ghosh v. Ashutosh Ghosh, 19 Ind, 

Cas. 931; 170. W. N. 807; Sarat Chandra Bose v. 

Saraswati Debi 340, 216, 5 C. L, J. 380, referred to. 


Mr. Palit, for the Appellant. 
Mr. R. N. Burjorjee, for the Respondent. 


JUDGMENT. 


Fox, ©. J—The first ground urged in the 
second appeal is tothe effect that the learned 
Divisional Judge erred in admitting the 
appeal to his Court since it was plainly 
barred by limitation, and there were no 
materials before him on which he could rightly 
be satisfied that the appellant had sufficient 
cause for not preferring the appeal within the 
period of limitation. 

The suit was one for redemption of mort- 
gaged land valued inthe plaint at Rs. 4,500. 

A decree for an account of what was 
due on the mortgage was made on the 27th 
June 1913. Thisjudgment determined that 
the plaintiff was entitled to only a portion of 
what he claimed. 

An appeal against such decree was open 
to the plaintiff and it lay tothe Divisional 
Court. If noappeal from it was made, sevtion 
97 of the Code of Civil Procedure would 
preclude its correctness from being disputed 
in an appeal from the final decree, The 
period of limitation for it was sixty days and 
the time taken in obtaining copies of the judg- 
ment and decree. 

Another judgment and decree based on the 
result of taking the account ordered was 
made on the 28th July 1913. 

Application was made on that day for 
copies of both judgments and decrees. The 
copies were ready for delivery on the 13th 
August and were delivered on the I4th of the 
same month. 

No appeal was presented to the Divisional 
Court against the decree of the 27th June, 
and counting the time taken in obtaining a 


copy of that decree and the judgment, an ap- 


peal would be barred if presented after the 
13th September 1913. 

An appeal was filed in this Court on the 
18th November 1913, which was the first 
day on which the Court cpened afterthe vaca- 
tion. This appeal came on for hearing 
on the 24th March 1915. The plaintiff's 
Advocate then asked that the memorandum 
of appeal might be returned to him for 
presentation to the Divisional Court, on the 
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ground that the appeal had been filed in this 
Court by inadvertence. 

The appeal was valued at Rs. 5,500 in the 
memorandum, It is difficult to understand 
how this valuation could have been entered 
by inadvertence. Mr. R.N. Burjorjee says 
it was done under the instructions of the 
plaintiff. The memorandum was returned 
and was presented to the Divisional Court 
on the 27th March 1915. The appeal was 
admitted provisionally subject to decision on 
the question of limitation. This question was 
argued and the learned Judge admitted, 
heard and determined the appeal. 


All he says about the admission of the 
appeal is: “I have admitted the appeal as, 
after argument, I am of opinion that the 
mistake in filing the appeal in the Chief 
Court instead of in this Court was due 
to an error about the value of the land on 
the part of Maung San Pe, Pleader, who in- 
structed Mr. Burjorjee.” 


No evidence ‘on oath either oral or ie 
affidavit is on the record, but a letter from 
Maung San Pe to Mr. Huvioriee dated the 
13th September 1913 isfiled. In this Maung 
San Pe says: “I thought of filing the 
appeal in the Divisional Court but owing to 
my finding that the land was on the date of 
filing of the suit worth over Rs. 5,000 I send 
it round to you to be filed in the Chief 
Court.” 

Nowhere is it explained how Maung San Pe 
came or could come to find that the land: had 
been worth over Rs. 5,000. 

If he had examined the plaint as he should 
have done, he could not have made the 
mistake. If the plaintiff uvtruly told him 
that it was worth over Rs. 5,000 after having 
valued it at Rs. 4,500 in the plaint, such 
untrue statement should clearly not have 
afforded a ground for relaxation of the law 
of limitation in the plaintiffs favour. 


Not only the initial delay of over a month 


in applying for a copy of the judgment of 
the 27th June had to be explained, the gross 
delay in remedying the mistake of fling 
the appeal in this Court called for explana- 
tion. 

The record was receivedin this Court on 
the 18th December 1913. Mr. Burjorjee 


had from that date until the case came on: 


for hearing on the 24th March 1915 in which 
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to examine the record, even if it can be 
assumed that his client did not furnish him 
with a copy of the plaint. Jt was open to 
him at any time within the above period to 
make the application which he made on the 
24th March 1915, A Judge has a discretion 
in admitting an appeal under section 5 of 
the Limitation Act, but the discretion must 
be judicially exercised and must be based on 
materials judicially cognizable. High Courts 
are loth to interfere with the exercise of a 
discretion given by law toa lower Court, 
but if the discretion has been exercised 
without appreciation and consideration of all 
the facts which are material for the purpose 
of enabling the Judge to exercise a judicial 
discretion and without the application of the 
right principle to those facts, interference is 
called for:—Kichilappa Naicker v. Ramanujam 
Pillai (1), 

It has been held in some cases thata 
bona fide mistake of a Pleader affords sufficient 
cause for admitting an appeal after time, see 
Rakhal Chandra Ghosh v. Ashutosh Ghosh (2) 
and the cases referred to therein, but a 
bona fide mistake is one made in spite of due 
care and attention having been exercised. 

In the present case there was nothing 
before the learned Judge to explain the 
plaintiffs apparent inaction up to or shortly 
before the time when an appeal from the 
decree of the 27th June 1913 would become 
barred, and there is nothing on the record 
to justify a finding’ that the plaintiff's 
Pleader’s belief that an appeal lay to this 
Court was formed with due care and atten- 
tion. This last alone would have justified 
refusal to admit the appeal after time, see 
a Chindra Bose v. Saraswati Debi 

3). ` 

In addition, the very. gross delay in 
taking any step to remedy a mistake which 
must have been obvious to any one who bad 
taken the trouble to read the plaint was quite 
inexcusable. 

The appeal should not have bzen admitted. 
This appeal is allowed, the decree of the 
Divisional Court is set aside and that of the 
District Court is restored. 


(1) 25 M. 166. 
(2) 19 Ind. Cas. 931; 17 C. W. N, 807. 
(3) 34 C. 216; 5 C. L. J. 380, 
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The respondent must pay the appellant’s 
costs in this Court and in the Divisional 
Court. 

Twomey, J.—I concur. 

: Appeal allowed. 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 2403 
or 1914. 

‘May 9, 1916. 
Present: — Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 
RAJANI NATH DAS—Ptaintivr— 
APPELLANT 
Versus 
OFAJUDDI MULLAH AND OTHERS — 
DEFENDANTS— RESPONDENTS, 


Registration Act (XVI of 1908), s. 47-—Documents, 


registration of, at diferent times—- Priority of title. 

As soon asa kabala is registered, it operates from 
the date of its execution and, therefore, the title 
created by it will have priority over that created 
by a later kabala executed in favour of another person 
in respect of the same property, notwithstanding 
its prior registration and the delivery of possession 
to that person. [p. 8'8, col. T.] 

Hasha v. Ragho Ambo Gondhali, 6 B. 165: 3 Ind. Dec. 
(x. s ) 56% and Santaya Mangarsaya v. Narayan, 8 B. 
182; 4 Ind. Dee. (x. s.) 495, not followed. 

Narayan Venkap Shetti v. Lawuman shantaya Kini, 
29 B. 42; 6 Bom. L BR. 687; Kalidas Mullick v. 
Kanhaya Lal Pundit, 11 T. A. 218: 11 ©. 121; 8 Ind. 
Jur. 638; 4 Sar. P.O J. 678; 5 Ind. Dec. (xN. s.) 889 
and Jadunandan Prosad Singha v. Koer Kallyan 
Singh, 13 Ind., Cas. 658; 16 C. L. J. 61; 16 C. W. N. 
612, followed. 

Appeal against the jecree of the Officiating 
Subordinate Judge, 2nd Court, Backergunje, 
dated the 12th June 1914, affirming that of the 
Munsif, 5th Court, Barisal, dated the 27th 
November 1912. 

FACTS.— Plaintiff purchased the disputed 
property from defendant No. 1 by a sale-deed 
which was executed on 27th April 1910, but 
was not registered before July 1910. In 
the meanwhile the defendant. No. 1 again 
sold the property to defendant No. 2 by a 
sale-deed which was both executed and 
registered on 18th May 1910, and also 
delivered him. possession of the property. 
Plaintiff's suit for recovery of possession on 
the strength of his sale-deed was dismissed 
by the lower Appellate Court, on the ground 
that the defendant.No. 2 was a bona fide 
purchaser without notice of the prior sale- 
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deed, and “the fact that that kabala was sub- 
sequently registered cannot have the effect 
of nullifying his purchase, which had been 
already ‘forfeited by a kabala registered 
long before the date of the registration of 
that of the plaintiff and by delivery of posses- 
sion of land in dispute.” 

. The plaintiff appealed to the High Court. 

Babus Atul Chandra Gupta and Tarakeshwar 
Pal Chowdhury, for the Appellant.—The lower 
Appellate Court is wrong in holding that 
defendant No. 2, whose sale-deed was execut- 
ed later but registered earlier than that of 
the plaintiff, had the preferential title. It has 
overlooked the provisions of section 47 of the 
Registration Act, which makes a registered 
document operate not from the date of its 
registration but from the date of its execu- 
tion. See Narayan Venkap Shetti v. Laxuman 
Shantaya Kini (1) and Jadunandan Prosad 
Singha v. Roer Kallyan Singh (2), The 
fact that defendant No. 2 is fuund to 
be a bona fide purchaser without notice 
is immaterial, as in this case the com- 
petition is not between a registered and 
an unregistered document but between 
documents both of which are registered. So 
the principle of decisions like that reported as 
Abool Hossein v. Raghu Nath Sahu (3) bas 
no application. 

Babu Surendra Nath Guha, for the Respond- 
ent.—It has been found that the execution 
and registration of defendant’s kabala were 
accompanied by delivery of possession, where- 
as the plaintiff obtained no possession. His 
title is, therefore, inferior to that of the 
ae See Hasha v. Ragho Ambo Gondhali 

4). 


Babu Atul Chandra Gupta, in reply.—The 
Bombay case cited proceeded on the peculiar 
view which obtained in the Bombay High 
Court that under Hindu Law delivery of 
possession is necessary for forfeiting title by 
sale. This view has since been overruled by 
the Privy Council in Kalidas Mullick v. 
Kanhaya Lal Pundit (5) and is no longer 


(1) 29 B. 42: 6 Bom. L. R. 687. 

(2, 13 Ind. Cas. 653; 15 C. L. J. 6l at p. 67; 16 0. 
W. N. 612. 

(3) 13 C. 70:6 Ind. Dec. (N. s.) 544, 

(4) 6 B. 165; 8 Ind. Dec. (N s.) 568. g 

(5) 11I. A. 218; 11 6, 121; 8 Ind, Jur. 688; 4 Sar. P, 
C. J. 578; 5 Ind. Dee. (x. s.) 839, 
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law even in the Bombay Presidency. See 
Narayan Venkap Shetti v. Laxuman Shantaya 
Kini (1). 

JUDGMENT.—This appeal has been very 
clearly and ably argued by Babu Atul 
Chandra Gupta, Vakil for the appellant, and 
we are quite satisfied that the learned Judge 
below was wrong in dismissing the suit of the 


plaintiff, 

The defendant No. 1 inthis case exe- 
cuted a kabala in favour of the 
plaintiff on receipt of consideration. There- 


after he executed a second kabala in 
respect of the same property in favour of 
defendant No. 2 and had the Jatter document 
registered first and placed the second pur- 
chsser in possession. The learned Judge 
below has held that because the defendant 
No. 2 acquired the property without any 
notice of the previous title of the plaintiff, 
bis title ought to prevail against the prior 
title of the plaintiff, which was registered 
later. This view is clearly in violation of 
section 47 of the Registration Act, which 
provides that a registered document shall 
operate from the time from which it would 
have commenced to operate if no registration 
thereof had been required or made, and not 
from the time of its registration, 

As soon as the kabula ofthe plaintiff was 
registered, it operated from the date of its 
execution, and, therefore, the title of the 
plaintiff is prior notwithstanding the prior 
registration and delivery of possession to 
the defendant. 

The learned Vakil for the respondent relied 
upon two cases inthe Bombay High Court, 
namely Hasha v. Ragho Ambo Gondnali (4) 
and Santaya Mangarsaya v. Narayan (6). 

These cases, however, are no longer Jaw in 
the Presidency of Bombay, because we find 
from the cases of Narayan Venkap Shetti 
v. Laxuman Shantaya Kine (1) and Motichand 
Jivraj v, Sagun Jethiram (7%) that a different 
view has been held in that Court in conse- 
quence of a decision of the Privy Council in 
the case of Kalidas Mullick v. Kanhaya Lal 
Pundit (5), which held that in order to com- 
plete title under the Hindu Law, delivery 
of possession was not a necessary ingredient. 

The same view with regard to griority of 
title between competing registered documents 


(6) 8 B. 1£2; 4 Ind. Dee. (xN. s.) 495. 
(7) 29 B. 46; 6 Bom. L. R. 690, 
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was held in this Court also in the case of 
Jadunandan Prosad Singha v. Koer Kaliyan 
Singh (2). We, therefore, think that the 
learned Judge was clearly wrong in his 
enunciation of law in this case. 

This appeal, therefore, is decreed with 
costs, 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Lerrers Parent APPEAL NO. 59 or 1916. 
January 12, 1917. 
Present.—Sir Henry Richards, KT., ` 
Chief Justice, and Justice 
Sir P. C. Banerji, Kr. 
MAHABAT RAI AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 


BHARADDWAJ DAMODAR DAS— 


PLAINTIFF — RESPONDENT. 

Agra. Tenancy Act (II of 1901), ss. 150, 152, 158, 
178, 177, 180— Settlement Officer—Resumpltion,suit for— 
Question of proprietary title raised—Appeal to District 
Judge, maintainability 0f— 9. 158, scope of — Limitation 
Act (IX of 1908), s. 5— Letters Patent Appeal—Delay 
in filing — Sufficient cause—Limitation. 

An appeal lies from an order of a‘ Settlement 
Officer, exercising the powers‘of a Collector, to the 
District Judge ina suit in which a question of 
proprietary title is raised by the defendant in the 
Court of first instance and is also involved in the 
appeal. [p. 820, col 2.] 

Section 148 of the Agra Tenancy Act is not 
limited in its application to grants made sub- 
sequent to the passing of the Act. It confers 
certain rights upon certain individuals who have 
been in occupation of lands for the periods mentioned 
in the section, irrespective of when that occupation 
commenced. [p. 82), cols. 1 & 2.) 


Plaintiff sued defendants for resumption ofa rent- 
free grant in the Court of the Settlement Officer. 
The suit was decreed and the defendants appealed 
to the District Judge, who set aside the decree of 
the Settlement Officer and dismissed the suit. On 
an appeal by the plaintiff the High Court held 
that the District Judge had no jurisdiction to hear 
the appeal and directed that the memorandum of 
appeal to that Court be returned to the defendants for 
presentation to the proper Court, The Commissioner, 
before whom the appeal was next preforred, held 
that appeal lay to the District Judge. Defendants 
then applied to the High Court for review of its 
judgment, but their application was rejected. They 
then preferred a Letters Patent Appeal against 
the original order of the High Court, which was 
considerably beyond time: 

Held, that there was sufficient cause for the 
delay in presenting the appeal, and that the 
appellants were entitled to the benefit {of section 
5 of the Limitation Act. [p. 820, col. 1.] 
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Appeal, under section 10 of the Letters. 


Patent, from the judgment of Justice 
ne George Knox, dated the 20th of May 

5. 

FACTS.—The plaintiff brought a suit 
against the defendants for resumption of a 
rent-free grant in the Court of Mr. E. S. 
Liddiard, who was described as the Record 
Officer. That gentleman heard the case and 
passed orders for resumption of the land. 
The defendants went in appeal to the Court 
of the Additional District Judge of Htawah, 
who held that the land was not resumable 
and that the defendants had acquired pro- 
prietary rights therein. The plaintiff then 
went in appeal to the High Court, on the 
ground that the Additional District Judge 
had no jurisdiction to hear the appeal as the 
order appealed against was one passed by a 
Record Officer. The High Court accepted 
this plea and orderéd that the memorandum 


of appeal to the lower Appellate Court be . 


returned to defendants for presentation to 
the proper Conrt.* The defendants presented 
it.to the Court of the Commissioner. The 
Additional Commissioner held that though 
the Court of Mr. E. S. Liddiard was des- 
cribed as that of the Record Officer, it was 
actually the Court of the Settlement Officer. 
He further held that saits for resumption 
were maintainable only in a Revenue Court, 
viz., that of a Collector or Assistant Collector 
of the Ist class, except where a District was 
under Settlement (as Etawah was at the 
time after institution of the suit) when they 
had to be filed in the Court of the Settlement 
Officer who had the powers of a Collector for 
the purpose of trying such suits. (Section 152, 
Agra Tenancy Act, U. P. Act IT of 1901.) 
He further held that appeals from the decrees 
of the Settlement Officer in such suits were 
governed by section 180 (i) of the Tenancy 
Act and lay under section 177 or 179 of the 
Act to the District Judge or to the Com- 
missioner, Healso held that Mr. Liddiard 
had decided a question of proprietary 
title in the case, and, therefore, an appeal 
properly lay to the District Jndge. He 
thus came to the conclusion that no appeal 
lay in his Court and refused to admit the 
appeal. He directed that the party aggriev- 
ed might apply to the High Court to review 





*See Bharat Duaj Damodar Das v. Mahabbat, 29 
Ind. Cas, 421, 
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its judgment. The defendants then applied 
to the High Court praying for review of 
judgment but their application was rejected. 
The defendants then filed a Letters Patent 
Appeal. 

Mr. Peary Lal Banerji (for Messrs. Abdul 
Raoof and Kailash Nath Katju), for the 
Appellants, submitted that from the judg- 
ment of the Additional Commissioner it was 
abundantly clear that an appeal lay to the 
District Judge and finally to this Court. 
The decision of this Court was incorrect and 
should be set aside. ` 

Mr, M. L. Agarwala, for the Respondents; 
submitted that it was clear thatan appeal from 
an ordur of the Record Officer lay before the 
Commissioner. Even if the order be taken to 
be that of the Settlement Officer no appeal 
lay before the District Judge. He referred 
to sections 175, 177 and 180 and submitted 
that under section 152 of the Tenancy Act 
the Settlement Officer had the powers of a 
Collector “under the Chapter’, but in Chapter 
X there was mention of the Collector’s powers; 
Under section 177 an appeal lay to the 
District Judge from the decree of an 
Assistant Collector of the first class. Under 
section 180 an appeal lay from an original 
decree or order of a Collector in the same 
manner as one of an Assistant Collector, 
first class. : 

JUDGMENT,—This appeal arises out 
of a suit for resumption under sections 150 
and 154 of the Tenancy Act. The case 
came before Mr. Liddiard, who was then 
“Record” and “Settlement” Officer. Section 
152 provides that suits under section 150 
should (when the local area in which 
the land is situate is under Settlement) 
be instituted in the Court of the “Settle- 
ment” Officer. Mr. Liddiard granted the 
plaintiff a decree. An appeal was taken 
to the District Judge, who held that the 
plaintiff was not entitled to resume the 
land and dismissed the suit. A second 
appeal was preferred to this Court, when 
a preliminary objection was taken that 
no appeal lay. The learned Judge of this 
Court upheld this plea and ordered the 
memorandum of appeal to be returned to 
the appellant, with a view to its being 
presented ‘in the proper Court. It waa 
accordingly presented in the Court of the 
Commissioner, who pointed ont that an 
unfortunate error had arisen from the 
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circumstance that Mr. Liddiard oceupied 
the twofold office of Settlement Officer 
and Record Officer, and had described 
himself in his judgment as “Record” 
Officer. The learned Commissioner held 
that the appeal lay to the District Judge. 
Thereupon tke defendants applied for a 
review of judgment to the learned Judge 
of this Court. This application was reject- 
ed, not on the merits, but because the 
learned Judge considered that the appli- 
cants had allowed too long a time to 
elapse between the decision of the Com- 
missioner and the application for the review 
of judgment. A Letters Patent appeal has 
been preferred against the refusal of the 
learned Judge of this Court to entertain the 
application for a review of judgment. An 
appeal bas also been preferred against the 
original decision of the learned Judge of 
this Court in which he held that no appeal 


lay to the District Judge. This last- 
mentioned appeal was filed beyond 
time and has been admitted subject 


to the objection of the other side, and 
the respondents now strongly object to 
the hearing of the appeal on the ground 
of limitation. We have considered this 
question. We think that there were cer- 
tainly circumstances to explain the delay. 
Not unnaturally, this High Court, having 
decided against them, the defendants wert 
to the Commissioner, After the Commissioner 
had pointed cut how the error arose, it 
was not unnatural that the defendants 
should go to the learned Judge of this 
Court in review of judgment, hoping that 
when the error was pointed out be would 
allow the appeal to be considered on iis 
merits. lt was only when the Jearned 
Judge of this Court rejected the appli- 
cation for review that it became necessary 
to think of preferring an appeal against 
the original decision. Under all the cir- 
cumstances of the case we consider that 
there is sufficient ground for admitting 
the appeal notwithstanding the delay, and 
we have accordingly decided to hear it. 

The first question for consideration is 
whether an appeal lay to the .District 
Judge. Had it not been for the fact that 
the area in which the land was situate 
was under Settlement, the suit for resump- 
tion would haye come before an Assistant 
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Collector of the first class. Undoubtedly 
a question of proprietary title was 


raised by the defendants in the Court of 
first instance and was also involved in the 
appeal. Therefore, it is quite clear that 
had it not been that the suit was institut- 
ed in the Court of the Settlement Officer, 
an appeal would have lain to the District 
Judge. We have no doubt that the suit 
must be considered as having been insti- 
tuted before Mr. Liddiard as “Settlement” 
Officer and not as Record Officer. As 
Record Officer he would have had no juris- 
diction of any kind to entertain the suit. 
Section 152 provides that the Settlement 
Officer shall bave all the powers of the 
Collector. Section 173 provides that a 
Collector shall have all the powers confer- 
red on an Assistant Collector of the first 
class and of a Collector. Section 177 
provides that appeals shall lie from the 
decree of the Assistant Collector of the 
first class in different classes of cases, 
and amongst others in all suits in which 
a question of proprietary title has been 
in issue in the Court of first instance and 
is a matter in issue in the appeal. 
Section 180 provides that an appeal 
sball lie from an original decree or order 
of a Collector in the same manner and 
under the same conditions as from a 
decree or order of an Assistant Collector of 
the first class. Reading all these sections 
together we consider that an appeal lies 
from the Settlement Officer as if he 
was tke Collector, to the District Judge, 
Mr. Agarwala has argued with great 
ingenuity that section 152 only provides 
that the Settlement Officer shall have the 
powers of a Collector under Chapter X, 
that is to say, he shall have only such 
powers as are conferred on the Collector 
by that Chapter. The drafting of the 
section is one more example of want of 
skill in the drawing up of the Tenancy 
Act. No powers of any kind are conferred 
upon the Collector by Chapter X. We 
must read it as if the words “under this 
Chapter” were either omitted altogether, 
or placed in another part of the section, 
or the words “who ‘shall have the powers’ 
of a Collector” are read as in a paren- 
thesis. We think that an appeal lay to, 
the District Judge and that the learned 
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Judge of tbis Court ought to have heard 
the appeal on its merits. We proceed to 
do so. 


The plaintiff came into Court alleging 
“that ha was entitled te resume the land 
bezause it was held at the pleasure of the 
grantor. Section 154 provides that land 
held rent-free shall be liable to resump- 
tion only when by the terms of the grant, 
or by local custom, it is held (a) at the 
pleasure of the grantor or (b) for -the 
performance of some specific service, reli- 
gious or secular, which the proprietor no 
longer requires, or conditional, or for a 
term, and the condition is broken or the 
term expires. Clause 2 provides that 
every suit for resumption shall be brought 
within twelve years from the date on which 
the right to resume first accrued. The 
section proceeds to prescribe 
right is deemed first to have accrued. 
There is a further provision that in 
cases where the grant was made for the 
performance of some specific service, notice 
in writing has to be given by the 
proprietor to the grantee that the service 
is no longer required. It is not pretend- 
ed in the present case that the plaintiff 
was entitled to resume the land on any 
other ground than that it was held “at 
the pleasure of the grantor.” That is the 
only ground upon which the plaintiff came 
into Court. It has been found that the 
land has been held free of rent for five 
generations and more than 650 years. 
There was no evidence that by the terms 
of the grant or local custom the grantee 
held at the will and pleasure of the 
grantor. Under these circumstances it 
seems to us that the plaintiff entirely 
failed to establish such facts as entitled 
him toa resumption of the land. Section 
158 provides that land which is not 
liable to resumption under section 164, and 
which has been held rent-free for 50 
years, and by two successors to the origi- 
nal grantee, shall be deemed to be held 
in proprietary right. lbt is contended that 
this section can only apply to grants 
made subsequent.to tha passing of the 
Tenancy Act. We do not think that this 
contention is correct, It is quite clear 
that the Legislature intended to confer 
such rights upon certain individuals ‘who 
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had been in oecupation of the land for 
the periods mentioned in the section, irres- 
pective of when that occupation commenced, 

We think the view taken by the learn- 
ed District Judge was correct and should 
be affirmed. We allow the appeal, set 
aside the decree of the learned Judge of 
this Court and restore the decree of the 
District Judge with costs of both hearings 
in this Court. 

Appeal allowed. 


PATNA HIGH COURT. 

Seconp Civi Appear No. 728 or 1916. 
December 7, 1916. 
Present:— Mr. Justice Jwala Prasad. 

Sri Sri RADHA KISHUNJI THAKUR, 
THROUGH SeBAYAT Musammat SHY AM 
KUMARI—Derenpant Ist PARTY—- 
APPELLANT 
VENSUS 
LALJI SAHA—PLAINTIFF Ist PARTY AND 

MOTI JHA AND aNoTHER— . 
DEFENDANTS 2ND PARTY—RESPONDENTS, 

Landlord and tenant—Occupancy tenancy-—-Co- 
sharer landlord, rent decree obtained by—Purchase of 
holding in execution—Mortgagee in possession, ouster 
of —Suit by mortgagee—Non-transferable holding, plea 
of, validity of —Estoppet. 

Ib is not open toa fractional co-sharer, who pur- 
chases a holding in execution of a rent decree 
which only amounts toa money decree, to raise the 
question of non-transferability of the holding, as a 
defence to an action by,a mortgagee whom he has 
ousted from possession, especially when the mort- 
gagee has long been in possession and no objection 
has been taken by any of the landlords. [p. 822, col. 2.) 

Asmatunness Khatun v. Harendra Lal Biswas, 35 C. 
904,12 C. W. N.721;8 ©. L. J. 29, distinguished. 

Tulsi Singh v. Dayal Singh, 15 Ind. Cas. 718, 
referred to. 

Appeal from the decree of the District Judge, 
Monghyr, dated the 28thFebruary 1916,laffirm- 
ing that of the Munsif, First Court, Begusarai, 
dated the 24th of February 1915, 

Mr. Syed Muhammad Tahir, 
Appellant 

Mr. Ragho Pershad, for the Respondent. 

JUDGMENT.—The appellant ia this 
ease was a fractional landlord of the 
land in suit. He brought a suit for recovery of 
arrears of rent against defendants Nos. 2 and 
3 who are the tenants of the land, and obtained 
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arent decree. In execution of that decree he 
purchased the right, title and interest of 
defendants Nos. 2 and 3. As the decree 
under which the sale took place was that 
of a fractional landlord only, the right, 
title, and interest of the judgment-debtor 
passed and not the entire holding, as in 
the case of ‘sale in execution of a rent 
decree by the entire body of landlords. 
The plaintiff-respondent wastheusufrnoctuary 
mortgagee of this holding from defendants 
Nos. 2 and 3 and had been in possession of the 
holding from-1889. The appellant, after 
his purchase, dispossessed the plaintiff 
from the land in suit in September 1912. 
The plaintiff has, therefore, brought this 
suit for a declaration of his title based 
on the usufructnary mortgage-bond execut- 
ed by the father of the defendants Nos. 
2 and 3, and for recovery of possession 
of the land in suit. Both the Courts 
below gave the respondent a decree for 
possession of the laud. The defendant No. 
1 has appealed to this Court. The lower 
Appellate Court has held that the mortgage- 
bond in favour of the plaintiff is a genuine 
dosument and that the plaintiff was in 
possession of the land in suit on the 
strength of the bond till he was dispos- 
-sessed by the defendant No. 1 in 1912. 
This finding is not disputed in appeal by 
the learned Vakil for the appellant. It 
is, however, contended by him that the lower 
Appellate Court has omitted to decide the 
issue raised in the case regarding the non- 
transferability of the holding. The conten- 
tion is that the holding of defendants Nos. 
2 and 3 was not transferable, and hence 
the plaintiff, who bases his claim on the 
mortgage-bond from the predecessor-in- 
‘Interst of defendants Nos. 2 and 3, has 
derived no title to the land, and, there- 
fore, the suit for possession does not lie, 
Reliance is placed upon Asmatunnessa 
Khatun v. Harendra Lal Biswas (1). In 
that case the question about the non- 
transferability of the holding was raised 
by ‘the’ entire body of the landlords, and 
not, as in this case, by a fractional co- 
sharer, and on that ground the case 
was distinguished in Tulsi Singh v. 
Dayal Singh (2). Ido not think that it is 


(1) 35 0. 904; 12 Ó. W. N. 721; 8 0. L. J, 29. 
(2) 15 Ind, Cas. 718. 
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open to the defendant No. 1, a fractional > 
co-sharer, who purchased the holding in 
execution of his rent decree which amounts 
to a money decree, to raise the question 
of the non-transferability of the holding. 
Tt is significant that the plaintiff was in 
possession of this holding, by virtue of the 
transfer from the predecessor of defendants 
Nos. 2 and 3,from the year 1889 and no 
objection was raised by the defendant No. 
l or by any of the landlords as to the 
non-transferability of the holding for such 
a length of time. In paragraph 2 of the 
plaint some previous transfers also of this 
very holding have been referred to. 

All these facts and” circumstances go 
conclusively to show that there is no 
substance at all in the contention of the 
appellant in this case regarding the non- 
transferability of the holding. 


The defendant No. 1 himself recognised 
the transferable nature of the holding when 
he bought it in” execution of his own 
decree. There does not appear to be any 
merit in the contention of the learned 
Vakil for the appellant regarding the non- 
transferability of the holding. 


I, therefore, agree with the lower Courts 
and dismiss the appeal with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 

First Civin Appear No. 2431 or 1913, 
December 11, 1916. 
Present:—Myr. Justice Shadi Lal and 
Mr. Justice Broadway. 
CHHUTTAN LAL— 

APPELLANT. 
versus 
MUL CHAND—Opssector— 
RESPONDENT., 

Land Acquisition Act (I of 1894), s. 3 (b)—~‘Person 
interested,’ who is—Registration Act (XVI of 1908), ss. 
49,17, applicability of s 49, to suits for refund of ear- 
nest-money—Evidence Act (1 of 1872), s. 91—Bvidence 
of payment of money-— Proof. 

A person who has entered into a valid agreement 
for the purchaso of land is a “person interested” 
within the meaning of section 3 (b) of the Land “ 
Acquisition Act. [p. 824, col. 2.] 
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Dunne, A. M. v. Nobo Krishna Mookerjee, 17 C. 144; 
8 Ind. Dec. (Nn. s ) 634; Galstaun, J. C. v. Secretary of 
State, 10 O. W. N. 195 and Pestonji Jehangir, In re, 
15 Ind. Oas, 771; 837 B 76 at p. 79; 14 Bom. L, R. 607, 
referrad to, 

Section 49 of the Registration Act does not apply 
to a snit for the refund of earnest-money. There- 
fore, a document which requires registration under 
section 17 of the Act, but which is unregistered, 
would be admissible in evidence in such a suit to 
prove payment of the earnest-money. [p. 825, col. 1.] 


Obiter dictum.— Where a receipt for earnest-money 
is not admissible in evidence, payment of the amount 
can be proved aliunde by virtue of section 91 of the 
Evidence Act. [p. 825, col 1.] 


Sharaf Ali Rhan v. Jagandar Singh, 37 Ind. Cas. 
182: 98 P. R. 1916, followed. è 

First appeal from an order of the Divisional 
Judge, Delhi, dated the 30th October 1913, 
ordering Rs. 1,700 to be paid to the res- 
pondent out of the compensation awarded. 

Dr. Gokul Chand Narang, for the Appel- 
lant. 

Mr. Sundar Das, for the Respondent. 


JUDGMENT.—The facts of this case 

are these. One Chhuttan Lal was the 
owner ofa garden in Mauza Bankoli, Tahsil 
Delhi. He agreed to sell the same to one 
Mul Chand and on the 25th September 
1907 certain documents were executed 
. which evidenced the said agreement. ‘These 
documents are three in number and were 
written on the same day, and apparently 
about the same time. Itis not clear in 
which order they were written, but judging 
from their contents it would seem that the 
first to be executed was a receipt for Rs. 1,500. 
In this receipt it is stated that Chhut- 
tan Lal had sold the garden to Mul Chand 
for Rs. 4,500 and had received Rs. 1,500 as 
earnest money. It is stamped asa receipt 
and its execution is admitted. 
. This is followed by a letter from Maul 
Chand to -Chhuttan Lal in which the fact 
of the sale is recited, as well as the pay- 
ment of Rs. 1,500 as earnest-money, and 
an undertaking is given to pay the balance 
of Rs. 3,000 within two weeks and get the 
sale-deed executed. 


The third document is another receipt 
executed by Chhuttan Lal in favour of 
Mul Chand, in which the fact of the sale 
is recited and the receipt of Rs. 200 as 
earnest-money is acknowledged. It goes on to 
say that the remaining sum will be taken 


“py getting the deed registered in fayour 
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of Ch. Mul Chand within a day or 
two.” 

In accordance with the agreement to 
sell a conveyance was drawn up and the 
draft has been placed on the record, It 
is not signed nor is it completed, the terms 
of the sale are recited, and the sale price 
is given as Rs. 4,509 and the following 
words occur: “I have received the entire 
sale-money as per details given below...... 7 
but no details are given at the end of the 
document, This conveyance was written 
by one Abdul Rashid (P. W.) and though 
it is not dated, there seems no doubt that 
it was written soon after the 25th Septem- 
ber 1907. 

The sale was not completed as one Pars 
Ram, a brother of Ohhuttan Lal, claimed 
to have a sharein the garden, and nothing 
could be done till that matter was settled. 
That there was such a dispute seems cer- 
tain and, therefore, the fact that the money 
was not paid within the two weeks referred 
to in the letter of the 25th September 1907 


is not really material. 5 


In 19:0 Chhuttan Lal brought a suit 
against Mul Chand asking for a declaration 
to the effect that the agreement of sale 
be held to be cancelled. In this suit it 
was alleged that the sale price was really 
Rs. 3,200 (the additional Rs. 1,500 being 
entered merely to stave off pre-emptors) and 
that only Rs. 200 had been received as 
earnest-money the receipt for Rs. 1,500 
being fictitious though admittedly executed. 
Ib was further alleged that Mul Chand 
had failed to complete the transaction within 
the specified period and was avoiding pay- 
ment of the balance and had, therefore, been 
guilty of a breach of contract. 


Mul Chand traversed these allegations and 
maintained that he was, and always had 
been, ready to complete the sale, as far 
as he was concerned, but that owing to 
the dispute between the brothers Chhuttan 
Lal had been unable to give him a clear 
title. ` 

This suit was ultimately decided on appeal 
by Mr. A. E. Martineau, Divisional Judge, 
on the 23rd March 1911, who held that 
there had been no breach of contract on the 
part of Mul Chand and tbat the agreement, 
tọ sell was still subsisting. 
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Up to the end of 1911 nothing further 
seems to have been done by either party, 
and the garden was then acquired by 
Government in connection with the establish- 
ment of the new capital at Delhi. 

In the course of the acquisition: proceedings 
before Mr, Addison, Mul Chand advanced 
a claim for Rs. 1,700 alleging that he was 
a person interested. The date of this 
application by him is not traceable, but 
that it had been made prior to the 14th 
February 1913 is clear from an application 
of that date made by Chhuttan Lal, in 


which Mul Chand’s application is clearly 


referred to, 

The Special Land Acquisition Officer (Mr. 
Addison) gave his award in the matter 
on the 2nd July 1913, and on the 5th 
August 1913 on an application by Mul 
Chand passed an order referring the question 
of the apportionment of the compensation 
awarded for the garden in question to the 
Divisional Judge. 

The parties appealed before the Divisional 
Judge and agreed that the statements of 
certain witnesses made in the Suit of 1910 
(above referred to) should be treated as 
evidence in these proceedings. 

Ultimately, the Divisional Judge awarded 
Rs. 1,709 to Mul Chand, holding that tbe 
two receipts sufficiently established the 
payment by him of that amount to Chhut- 
tan Lal, 

Against this decision Chhuttan Lal has 
preferred this appeal through Dr. G. C. 
Narang, and we have heard Mr. Sundar Das 
for Mul Chand. 

The first point urged by Dr, Narang 
was that Mul Chand was not a “person 
interested” in the land within the meaning 
of section 18 of the Land Acquisition Act, 
and had no right to be heard in the 
acquisition proceedings. The order of 
reference to the Divisional Judge and all 
subsequent proceedings thereon, it was 
contended, were without jurisdiction. 


We were referred to sections 3 (b), 9 (3), 
10 and 250f the Land Acquisition Act as 
well as to Dunne, A. M. v, Nobo Krishna 
Mookeriee (D and were asked to hold that 
the expression person interested’? meant 


(1) 17 0. 144; 8 Ind, Dec. (x. s ) 634. 
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a person having a permanent and transfer- 
able interest inthe property acquired, and 
no other. 

It was argued that the true test was 
whether the Government could have gone 
to Mul Chand, and purchased the garden 
from him without any recourse to the pro- 
visions of the Land Acquisition Act. 

Mr. Sundar Das objected to such a narrow 


‘construction being placed on these words 


and urged that all that was required was 
a prima facie claim to be interested in the 
compensation awarded, and he referred us 
to Galstaun, J. C. v. Secretary of State (2) and 
Pestonit Jehangir, In re (3), which decisions 
certainly support his contention. We 
do not think that the point really needs 
any discussion. The expression person 
interested ” has been defined in section 3 
(b) of the Land Acquisition Act as includ- 
ingall persons, claiming an interest in com- 
pensation to be awarded on account of the 
acquisition of land under the Act, and 
this detinition, in our opinion, is wide enough 
to include the equitable interest that Mul 
Chand claimed to have in the present case. 

It was meat urged that whatever interest 
Mul Chand may have, at one time, had 
under the agreement to sell, had some to 
an end before the garden was acquired 
and that the reference was, for that reason, 
bad and against law. 


As has been said above, it was held in 
March 1911 that Mul Chand had not 
committed a breach of contract upto that 
date, and that the agreement to sell was 
in force. Dr, Narang has been unable to 
bring to our notice any subsequent act on 
Mul Chand’s part to warrant the conclusion 
that the contract to sell had terminated 
either by the operation of the Statute of 
Limitation (Article 113) or in any other way, 
and we accordingly hold that the reference 
was competent and was made in accordance 
with law. 


Dr. Narang finally took us into the 
merits of the case, and while admitting 
that Chhuttan Lal had received Rs. 200 
as earnest-money denied the receipt of the 
sum of Rs. 1,500. He adversely criticised 


(2) 10 0. W. N. 195. 
(3) 15 Ind. Cas, 771; 37 B.76 at P: 79; 14 Bom, Ly 
R. 607, 
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the evidence and objected to the admis- 
sibility of the receipt for Rs. 1,500, ov the 
ground that under section 17 (c) of the 
Indian Registration Act it required to be 
registered. 

It was pointed ont that the evidence 
shows that Rs. 1,500 were not paid in 
cash, but that rugas to that extent executed 
by Chhuttan Lal in favour of Mul Chand 
were said to have been handed over by 
the latter to the former in lieu of the 
receipt for Rs. 1,500 and Dr. Narang urged 
that the absence of any reference to these 
rugas in the receipt rendered the whole 
transaction extremely suspicious. 

The fact that two receipts were exacuted 
at the same time was also referred to as 
a matter creating doubt as to the genuineness 
of the payments alleged to have been 
made. 

Mr. Sundar Das contended that (1) the 
receipt was admissible for the collateral 
purpose of proving the payment, (2) that 
even ifit be excluded the evidence produced 
by Mul Chand proved the payment, and 
(3) that there was no rebuttal of the 
evidence produced beyond the mere state- 
ment of Chhuttan Lal. 

He referred us to Sharaf Ali Khan v. 
Jagandar Singh (4) in support of the ad- 
missibility of the receipt. 

That decision is unthority for holding 
that the letter and the receipt are admissible 
to prove the agreement to sell, and for the 
proposition that the payment of the earnest- 
money can be proved aliunde by virtue of 
section 91 of the Indian Evidence Act. 


We are inclined to the opinion that in the 
present case the receipt is admissible in 
evidence to support the factum of payment, 
inasmuch as the claim advanced by Mul Chand 
amounts to one for a refund of money’ paid 
as earnest-mmoney, and section 49, Registra- 
tion Act, has no application, and we hold 
accordingly. 


We then_ have a receipt admittedly 
executed by Chbuttan Lal for Rs. 1,500 and 
another for Rs. 200, and in addition there is 
the evidence of witnesses in support of the 
transaction. Neither of the parties are shop- 
keepers, so that account books could not 
be expected to be produced by either side. 


(4) 37 Ind. Cas. 132; 98 P, R, 1916, 


There is nothing inherently improbable 
in a payment of Rs. 200 in cash and an 
adjustment of claims amounting to Rs. 1,500 
by way of earnest-money, though possibly 
such a settlement is not usual. There is also 
some force in Mr. Sundar Dass’ contention 
that the fact that the witnesses mention 


_rugas as having been made over by Maul 


Chand lends strength to the truth of the 
story. If the whole transaction relating to 
this sum of Rs. 1,500 were mythical, it 
would have been much simpler to have 
stated that the money had been paid in 
cash. In our opinion, the learnéd Divisional 
Judge was right in holding that the onus lay 
on Chhbuttan Lal to prove non-receipt of this 
sum, and we agree with him in holding 
that he has failed to discharge this onus. 
At the same time while we feel constrained 
to decide the claim in favour of Mul 
Chand because of the weight of evidence 
in the oase, we consider he is a good deal to 
blame for this litigation and, therefore, in 
dismissing the appeal we direct that the 
parties will bear their own costs through- 
out. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Secos Civiu Appa No, 2316 or 1914. 
October 3, 1916. 
Present:-—-Mr, Justice Spencer and 
Mr. Justice Phillips. 

SWAMINATHA VELLALA THEVAN 

AND ANOTAR R-—DEFENDANTS—ÅPPELLANTS 

versus 
DARMALINGA CHETTIAR—Pratntirr— 
RESPONDENT, 

Civil Procedure Code (Act F of 1908), ss. 64, 47— 
Auction-sale, invalidity of—Estoppel, plea of, available 
ta decree-holder, whether enures to auction-purchaser— 
Evidence Act (I of 1872), s. 115. 

A judgment-debtor or any ono deriving title from 
him, who is estopped from questioning the validity of 
an anction-sale as against the decree-holder, is equally 
estoppedfrom contesting it as against the auction. 
purchaser at the execution sale, for the decre3-holder 
has a legal right to bring the property to sale and 
that right would enure for the benefit of the pur- 
chaser so far as the judgment-debtor and his repre- 
sentatives are concerned. [p. 826, col. z.] 

Sarat Chunder Dey v. Gopal Chunder Laha, 19 
I. A. 203; 20 C. 296; 6 Sar. P. C. J, 224; 10 Ind. Dec, 
(x. 8.) 201, applied. 
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Krishnabhupati Deru v. Vikrama Devu, 18 M. 13; 
6 Ind. Dec. (x. 8 ) 359, followed. i 

The principle that the auction-purchaser is not the 
representative of the decree-holder is restricted to 
cases under section 47, Civil Procedure Code, and 
does not apply to the plea of estoppel under section 
115 of the Evidence Act. [p. 826, col. 2.] 

Nadamuni Narayana Iyengar v. Veerabhadra 
Pillai, 8 Ind, Cas. 429; 34 M. 417; (1910) M. W. N. 
662; 9 M. L. T. 152; 21 M. L. J. 928 and Vasanji Hari- 
bhai v. Lallu Akhu, 9 B. 285; 5 Ind. Deo. (x. s) 189, 
referred to. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Negapitam, 
in Appeal Sait No 1043 of 1910, preferred 
against that of the District Mansif, Tira- 
valur, in Original Suit No. 336 of 1909. 

Mr. R. V. Krishnaswami Atyar, for the 
Appellants. 

Mr. P. S. Narayanaswami Atyar for Mr. 
C. V. Ananthakrishna Atyar, for the Respond- 
ent. 

JUDGMENT.—In this case the plaint 
landa were attashed in 1900 in execution 
of a decree against one Sambasiva Aiyar. 
In 1905 and 1906 the judgment-debtor sold 
the lands to defendants Nos 1 and 2 by 
private treaty. In 1908 the lands were 
sold in execution of the decree and purchas- 
ed by the plaintiff. Objection was taken 
to the sale on the ground that the attach- 
ment, in pursuance of which the sale was 
held, was invalid, but this Court decided 
in Appeal Against Order No. =? of 1908 
that the judgment-debtor could not be al- 
lowed to question the proceedings to which 
his own conduct had led. Defendants now 
resist plaintifi’s claim to the suit lands 
on the same ground as was taken by their 
vendor in the execution proceedings, and 
contend that they are entitled to do go, 
because section 64 of the Civil Procedure Code 


does not apply to a case when the 
attachment is invalid, and that they are 
not estopped from raising the plea of 
“ invalidity, as the plaintiff is not the 


representative of the decree-holder within 
the meaning of section 115 of the Indian 
Evidence Act, and they rely on Nadamund 
Narayana Iyengar v. Veerabhadra Pillai (1) 
and Vasanji Haribhai v. Lallu Akhu (2) as 
authorities for holdisg that the auction- 


purchaser is not the representative of 
the decree-holder. The former case is 
(1) 8 Ind. Cas. 429; 34 M. 417: (1910) M. W. N. 


662; 9 M. L. T. 152; 21 M, L, J. 928. 
(2) 9 B, 285; 6 Ind, Dec, (x, s.) 189, 


authority for the proposition only so far 
as section 244 (now section 47) uf the Code 
of Civil Procedure is concerned, and the 
latter does not carry the case any further, 
but in Sarat Chunder Dey v. Gopal Chunder 
Laha (3) it was held that whena party 
was estopped from denying the validity of 
the mortgage right possessed by a mortgagee, 
he and his transferees were equally 
estopped as against the auction-purchaser 
in a sale obtained on the mortgage. Fol- 
lowing this decision it was held in Krishna- 
bhupati Devu v. Vikrama Devu (4) that 
when the plea of estoppel is available to a 
decree-holder it is likewise” available to 
the purchaser at the execution sale. The 
reasoning upon which the decision of the 
Judicial Committee in Sarat Ohunder Dey v. 
Gopal Chunder Laha (3) is based is that ‘inas- 
much as the party was estopped from denying 
the validity of the mortgagee’s ~ title, the 
title was good as against the person so 
estopped, and consequently the mortgagee 
could give a good title to the purchaser 
under a mortgage sale. Applying this 
principle to the present case, it would ap- 
pear that inasmuch as the sale was valid 
so far a3 the decree-holder was concerned, 
it is equally valid sofar as the auction- 
purchaser is concerned, for the decree- 
holder had a legal right to bring the 
property to sale and that right would enuro 
for the benefit of the purchaser, so far as 
the judgment-debtor and his representatives 
are concerned. Defendants are, therefore, 
estopped from contending that plaintiff's 
purchase at the auction-sale was invalid. 


Apart from this question of law the 
finding of the lower Appellate Court is 
that the attachment in 1900 was not 
invalid. We see no reason why we shonld 
not accept this finding which is one of 
fact, and as a result the appeal must 
fail, The second appeal is dismissed with 
costs. 
Appeal dismissed. 
Y. R. P. 


(3) 19 I. A. 208; 20 0. 296; 6 Sar. P. C.J, 224; 10 
Ind. Dec. (x. s.) 201. 
(4) 18 M. 13; 6 Ind. Dec. (x. s.) 359. 
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: LOWER.BURMA CHIEF COURT. 
Omi MiISGELLANEOUS APPBAL No. 32 or 1916, 
December 7, 1916. ’ 
Present—-Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Ormond. 
' P, R. V. R. RAMASWAMY CHETTY, ny 
. , RIS agent RAMASAWMY PILLAY— 
PLAINTIFE— APPELLANT 
Versits 


MAUNG TAH AND anotanr— 


Derenpants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r. 90—Limitation Act (IX of 1908), Sch. I, Art. 166— 
"Baecution—Sale, application to set aside— Objections — 
Limitation. 

Where objections in a petition to set aside an execu- 
tion sale relate not only to material irregularity in 
publishing or conducting the sale but go further and 
include objections to the whole procedure starting 
“with illegal attachment, the petition is admissible 
‘under section £7, Civil Procedure Code, and is not 
time-barred though filed beyond the 30 days allowed 


for an application under Order XXI, rule 90, Civil - 


Procedure Code. [p. 525, col, 1.] 
Mr, A. B. Banerji, for the Appellant. 
Mr. Ginwalla, for the Respondents. 
JUDGMENT. 

Fox, O. J.—On the 2nd September 1912 the 
plaintiff obtained a decree against the defend- 
‘ants for Rs, 3,068-12, costs and subsequent 
interest. 

On the 8th October 1912 the plaintiff 
applied for execution by the issue of a 
prohibitory order tothe Receiver of an estate 
in which the lst defendant had an 11/48th 
share, enjoining the Receiver to withhold the 
rhare, An order under rule 52 of Order 
XXI issued to the Receiver: this order has 
a, note on it that it was to be served on 
the defendants as well as on the Receiver. 
It was served on the latter, but the 
process-server reported he had failed to 
find the defendants. This is the first of 
many notices to the defendants which 
process servers, have returned with reports 


that they have been unable to find the 
‘defendants. The defendants are husband 
and wife. In the plaint their residence 


is given as No. 75, Shwedaungdan Street, 
Rangoon; in an affidavit sworn by the lst 
defendant on the 5th January 1916 his 
residence is given as No, 73, Oliphant Street, 
and he describes himself as Zeganng or 
Market Overseer of the Municipal Market 
in Strand Road, Rangoon. He must be a 
-well known man, yet the bailiff whose duty 
ib is to see that process-servers perform 
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their duties properly has permitted them to 
make reports that they could not find a 
man' whose ordinary whereabouts during 
the day could easily be ascertained. 

The lst defendant swears in his affidavit 
that no notices of the attachment or of the 
prcclamation of sale or of the sale which 
he sought to have set aside were served 
on him, and he only came to know of the 
sale of his share on a date less than a 
month before the date of his affidavit. 

His 11/48th share was in seven houses 

standing on Government leased land, con- 
sequently rule 4l was applicable and the 
procedure under that rule should have been 
followed under ordinary cirenmstances, but 
the property being in the hands of a Reesiver 
appointed -by the Court, the plaintiff was 
not at liberty to attach the property without 
first obtaining the leaveof the Court. 
. On the 24th May 1913 the plaintiff applied 
that the bailiff might be ordered to sell 
the 11/48th share in the houses, and he 
asked for leave to bid at the sale. 

Notice was issued to the parties under 
rule 66 of Order XX{, but it was not served 
personally on the defendants. 


A proclamation was issued for sale of the 
share after 15 days instead of after 30 
days. At the sale on the 6th September 
1913 the share was bought by the plaintiff 
for Rs. 2,000. 

The Receiver subsequently sold the houses 
for Rs. 29,200, and the lst defendant’s 
share of this amounted to Rs. 6,457-11-3. 

The plaintiff claimed this as his under 
his purchase at the bailiff’s sale. 


The lst defendant applied to have that 
sale set aside on the ground of the attach- 
ment baving been illegal and of the irregu- 
larities in the procedure leading up to 
the sale. Healso alleged that the plaintiff 
had fraudulently purchased the share for 
a grossly ‘inadequate price. There is no 
ground for imputing fraud to the plaintiff, 


The irregularities were mainly due to 
mistaken views taken by officers of the 
Court, and a too ready acceptance of reports 
and affidavits as to the defendants not being 
able to be found. It is not disputed that 
the irregularities were such as to justify 
the sale being set aside ifthe Ist defend- 
ant’s application is within time. For the 
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plaintiff it has been argued that the appli- 
cation falls within rule’ 90 of Order XXI 
and is governed by that alone, and con- 
sequently the defendant had only 30 days 
from the date of sale within which to 
make the application. 

For the defendants it has been contended 
that they are not confined to the rule for 
a remedy, and that they have a right to 
have the question involved dealt with under 
section 47 of the Code, in which case the 
limitation applicable is three years. 

No doubt some of the objections of the 
lst defendant relate to material irregularity 
in publishing or conducting the sale, but 
they go further and include objestions to 
the whole procedure starting with illegal 
attachment, 


Under the circumstances we hold that 


the application was admissible under section . 


47 of the Code and that it was not time- 


barred. 
The appeal is dismissed with costs, 3 
gold mohurs allowed as Advocate’s fee. 


ORMOND, J.—I concur. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
First Civiu Appear No, 2309 of 1913. 
December 14, 1916. 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice Broadway. 
JAIDIAL MAL—Derenpant— 
APPELLANT 
versus 
AMAR NATH—Praintizr— 
RESPONDENT. 

Limitation Act (IX of 1908), ss. 5, 2 (7)—Appeal, 
delay in presenting —‘Sufficient cause'—Appellant, duty 
of—“ Good faith’, meaning of. 

In order to be entitled to the benefit of section 
5 of the Limitation Act, an appellant must act in 
good faith, i.e, with due care and attention. [p. 828, 
col. 2.] 

Where an appellant relied upon an unauthorised publi- 
cation known as the “Legal Diary” and being misled 
as to the duration of the vacation of the Chief Court, 
presented his appeal beyond the period of limitation: 

Held, that he had not acted with due care and 
attention and that the cause shown was not sufficient 
to entitle him to an extension of time under section 
5 of the Limitation Act. [p. 828, col. 2.) 
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First appeal from the order of the 
District Judge, Delhi, dated the 25th June 
1913, directing the partition .of the pro- 
perty. 

The Hon’ble Pandit Sheo Narain, R.B. 
and Lala Gopal Chand, for the Appellant. 

Messrs. O. Kirkpatrick and Mukand Lal 
Puri, for the Respondent. g 

JUDGMENT.—The appeal in this case 
has heen admittedly filed bəyond the pres- 
cribed period of limitation, and the question 
for determination is whether there is any 
sufficient reason for extending the time 
under section 5 of the Indian Limitation 


Act. 


The last day for filing the appeal was 
the 10th October 1918; as a matter of 
fact the memorandum of appeal was pre- 
sented on the 14th October 1913, insufficient- 
ly stamped and described as a miscellaneous 
appeal, v 
` It was returned and re-presented on the 
22nd October 19138 as a first appeal bearing a 
ten rupee stamp. 

Even then the rules had not been 
complied with as the sum of Rs. 100, 
advance printing fee, had not been de- 
posited. 

The memorandum of appeal was again 
returned and this money was paid on the 
27th October 1913, and the appeal was 
once more presented on the 30th October 
1913. The reason advanced for the delay 
is that the appellant consulted a diary, 
known by the name of “The Legal Diary” 
and compiled by the olerk to an Advocate, 
iu which the vacation is stated to be 
from the 15th August to the 15th Ocio- 
ber, 

It has been urged that this constituted 
“sufficient cause” within the meaning of 
section 5 of the Limitation Act, 


In this contention we are unable to 
concur. The diary in question is not 
an authorized publication, nor does it defi- 
nitely state that the Chief Court would ba in 
vacation from the date named to the 15th 
October, 

It is obvious that it was the duty of the 
appellant to ascertain the precise duration of 
the vacaticn, and it is not even alleged that 
he attempted to obtain this information. 
He has not acted in good faith, ¢, e., with 
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due care and attention [see section 
2 (7), Indian Limitation Act] and we 
cannot hold that the “cause” shown is 
sufficient to warrant our extending the time 
as prayed for. 

“The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


—. 


PATNA HIGH COURT. 

Secono Civics Arpear No, 3407 or 1914. 
December 11, 1916. 
Present:—Mr. Justice Jwala Prasad. 
Babu RUDRA NARAIN SINGH anp 
OTHERS—PLAINTIFFS——ÅPPELLANTS 
versus 
Hon'ble MAHARAJA RAMESWAR SINGH 
Bahadur AND OTHERS—DesFrenDANTS— 


RESPONDENTS. 
Bvuidence—Ratwara papers, admissibility of-—Eject- 
ment, suit for, 
Batwara papers are not admissible in evidence 
against persons who were not parties to the batwara 
proceedings. [p. 829, cols. 1 & 2.] 


Appeal against the decree of the District 
Judge, Bhagalpur, dated the J2th August 
1914, affirming that of the Munsif, Bhagalpur, 
dated the 22nd January 1914. 


Mr. Lal Mohan Ganguli, for the Appel- 
lants. 

Messrs. Purendra Narain Sahe and Murari 
Prasad, for the Respondents. 


JUDGMENT.—The plaintiffs are the 
appellants in this case. They brought a suit 
in the Court of the Munsif of Bhagalpur for 
a declaration of their title to and for the 
recovery of possession over plots Nos. 488, 
499, 562, 406, and 417 of the Record of 
Rights of Mouzah Deyalpur.- These plots 
were recorded.in the Survey Record of 
Rights as appertaining to the patti of the 
respondents in Touzi No. 726. The lands in 
question consist of parti and dabar lands, 

This is a suit in ejectment; the onus is 
upon the plaintiffs to prove their title to 
these lands. The entry in the Suryey 
Record of Rights makes this onus heavier 
upon the plaintiffs, the presumption being in 
favour of the defendants. The plaintiff 
relies for his title upon certain batwara 
papers of 1877. The defendants were not 
parties to the said batwara proceedings and, 
therefore, these papers are not at all admis- 
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sible in evidence against the defendants. 
There is no other document referred to in the 
judgment of the first Court or in that of the 
lower Appellate Court, which could identify 
these lands as being within the paté: of the 
plaintiff. The lower Appellate Court has 
held that it is impossible to identify with 
absolute certainty these lands with respect 
The plaintiff 
has, therefore, failed to prove his title to these 
lands. 

The suitis for recovery of possession and 
admittedly, therefore, the plaintiff is out of 
possassion of these lands. The plaintiff has 
been found hy both the Courts below not 
to have been in possession of these lands 
atall, at least not within 12 years of the 
institution of the suit. 

It is contended on behalf of the appellants 


. that the lands being parti, their possession 


should be presumed to be with the rightful 
owner of these lands and should go with the 
title of these lands. But when the plaintiff 
has failed to prove his title to the lands it 
is immaterial whether the lands are parti or 
cultivated lands or such as are capable of user 
and possession. Itis then contended that 
the first Court had held that the title in 
these lands was with the plaintiff in 1877 
Court has not 
definitely recorded its finding upon the 
question of title, and the case should be 
remanded to the lower Appellate Court for 
a definite finding as to the title of the 
plaintiff over these lands. The first Court, 
while holding that the lands appertained to the 
patti of the plaintiff in 1877 on the report 
of the Commissioner, had forgotten that the 
baiwara map of 1877 was not admissible at 
all in this case and could not at all be used 
as evidence of title in favour of the plaintiff 
in this case. The finding of the first Court 
on this point is obviously based upona 
misconception ‘of the admissibility of the 
batwara paper, which is a sheet anchor of 
the plaintiff's case. The lower Appellate 
Court, although it has not definitely recorded 
its finding as to the title, has sufficiently 
suggested in the first paragraph of the 
judgment that it is not possible to identify 
these lands by a comparison with the map 
of 1877. This amounts to a finding against 
the title of the plaintiff. 

The appellants were called upon by me 
to state or to show if there was any evidence 
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of title other than the batwara map of 1877 
upon which the judgment of the first Court 
has been based. The learned Vakil for the 
appellants has failed to doso. The first 
Court’s judgment, relied upon by the appel- 
lants, clearly states that the plaintift’s title is 
based upon the batwara map of 1877, 

Upen the findings of the lower Appellate 
Court and in view of the absence of any evi- 
dence of the plaintiff's title, it is idle to 
suggest that the ends of justice would 
be met by a remand of the case to the 
lower Appellate Court. 

J, therefore, hold that the appellants have 
not been able to prove their case. I dismiss 
the appeal with costs. 

Arpeal dismissed. 





ALLAHABAD HIGH COURT. 
First Arpeat FROM ORDER No. 111 or 1916. 
December 12, 1916. 
Frecent:—Mr, Justice Piggott and 
My, Justice Walsh, © 
Pandit CHEDA LAL—Opposits Parry 
—APPELLANT 
versus 
LACHMAN PARSHAD AND OTHERS-— 
AFPLICANT IXSOLVENT ‘AND OTHERS— 


RESPONDENTS. 

Provincial Insolvency Act (ITI of 1907), s. 47, scope 
of—Civil Procedure Code (Act V of 1908), O. XXI, r. 
4), applicability of—Insolvent’s estate, sale of, by Receiver 
~— Purchaser failing to deposit one-fourth of purchase- 
money, liability of—Preceeding, meaning of. 

Section 47 of the Provincial Insolvency Act does 
not operate so as to confer upon a District Judge all 
the powers and to impose upon kim all the duties in 
convection with the sale of an insolvent’s property by 
a Receiver, which are provided by Order XXI of the 
Code of Civil Procedure in connection with the 
execution of decrees of Civil Courts. [p. 880, col. 1.] 

Where, therefore, the highest bidder at the auction 
of an insolvent’s property sold by the Receiver fails to 
deposit the one-fourth of the purchase-money and 
" the property is thereafter sold at a loss, the Receiver 
cannot realize the loss from the bidder under Order 
XXI, rule 71 of the Civil Procedure Code, 1208. [p. 
831, col. 1.] 

Per Walsh, J—The word “proceeding” as used in 
the Provincial Insolvency Act means a procecding in 
Court. [p. 881, col. 2.] 

A sale by a Receiver is an act of the Receiver and 
not a proceeding. There is no proceeding under the 
Provincial Insolvency Aci to enable an Insolvency 
Court to call upon a stranger to the bankruptcy to 
show cause why he should not pay a sum which may 
or may not be due from him. jp. 831, ccl, 2.] 

First appeal from the order of the Dis- 
trict ‘Judge, Bareilly, dated the 25th 


February 1916. .. 


INDIAN OASHs. 


[1917 
f l 


Messrs. J. M. Banerji and P. N. Banerji, 
for the Appellant. 


Mr. M. L. Agarwala, for the Respondents. > 


JUDGMENT. 


Piscotr, J—This is an appeal against 
an order passed by the District Judge of 
Bareilly, in the exercise of insolvency 
jurisdiction. One Kanhdi Lal bad been 
adjudicated insolvent. He owned a shop in 
the town of Bareilly. This shop became 
vested in the Receiver appoit:ted by the 
Court, one Babu Sri Ram. Under the 
direction of the Court the Receiver proceeded 
to sell the shop by auction. Cheda Lal, who 
is the appellant before us, bid up to 
Rs 8,700; but on being called upon to deposit 
one-fourth of the purchase-money failed 
immediately to do so. The Receiver then 
put up the property for sále again and .it 
was purchased by another person for. 
Rs. 7,320.- These mattershaving been report- 
ed to the Court, the learned District Judge has 
ordered execution to issue against Cheda 
Lal for the sum of Rs. 1,38), His order 
purports to have been passed under Order 
XXI, rule 71 of the Code of Civil Pro- 
cedure, read with section '47 of the Pro- 
vincial Insolvency Act. It is -contended 
before us in appeal that the District Judge 
bad no authority: to pass the order cam- 
plained of and that the Receiver’s remedy, 
if any, for the tort alleged to have been 
committed by Cheda Lal is bya suit for. 
damages. The ‘question is whether section 
47 of the Provincial Insolvency Act operates 
so as to confer upon a District Judge all 
powers and to impcse upon him all duties 
in connection with the sale of an insolvent’s 
property by a Receiver, which are provid- 
ed by Order XXI of the Code of Civil Pro- 
cedure in connection with the execution of 
decrees of Civil Courts. So far as I am 
concerned, L have already expressed a con: 
trary view in the case of Mool Chand v. 
Murari Lal (1). I have there held that the 
provisions of Order XXI of the Code of 
Civil Procedure do not apply to sales ‘by 
a Receiver in bankruptey. The point has 
been re-argued to-day with much keenness 
and ability by Mr. Agarwala on behalf . 
of the respondents; but, apart from the 
question of applying the principle of stare 

(1) 21 lnd.-Cas. 702; 11 A. L. J, 979; 36 A. 8, 
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decisis, I am not satistied that the view 
taken by me in the reported case is erroneous. 
I think that the powers conferred upon a 
Court and the duties imposed upcn a Court 
by Order XXI of the Code of Civil Pro- 
cedure have to do with the execution of 
Civil Court decrees, the foundation of 
which is a. decree for sale or an attachment 
duly effected in accordance with the pro- 
visions of the Order itself. The position 
of the Receiver is that of a man in whom 
certain property bas become vested. 1t has 
no doubt vested in him as a trustee for 
other persons; but for all that he is in law 
the owner of the property. He has authority 
under the Provincial Insolvency Act, section 
20, to sell the same, and his power of sale 
cannot be limited by the provisions of Order 
XXi of the Code of Civil Procedure, as 
it would have to be if the contention for 
the respondents now before us were correct, 
Except that the Receiver is bound to act 
under the directions given him by the Court 
and that any person aggrieved by any act 
or decision of the Receiver has a right of 
appeal to the Court under section 22 of 
the Provincial Insolvency Act, the position 
of the Receiver is simply that of a private 
person owning certain property whois under 
the necessity to convert the same into cash 
as readily as possible. I think the con: 
sequences which would folluw from fettering 
the Receiver by all the details of procedure 
which Order XXI of Act V of 1908 pro- 
vides for execution of Civil Court decrees 
would be undesirable, and that there is 
nothing in section 47 of the Provincial 
Insolvency Act which compels us to take 
such a view. If, however, the Court, or the 
Receiver acting under orders of the Court, 
is not bound to follow all the procedure 
laid down by Order XXI aforesaid, includ- 
ing the necessity for attaching the property 
sought to be realized, for issuing a pro- 
clamation of sale, for hearing objections 
preferred as to ownership of the property 
or the like, neither can it be held that 
the Court becomes invested with special 
powers such as those conferred upon an 
execution Court by Order XXI, rule 71, 
of the Code of Civil Procedure, I think, 
therefore, that this appeal must be allowed 
and I would decree it accordingly, setting 
aside, so much of the order of the Court 
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below dated the 25th February 1916, which 
hag directed that the deficiency in the 
sale proceeds to the extent of Rs. 1,380 
be realized from Cheda Lal under Order 
XXI, rule 71, of the Code of Civil Procedure. 
The appellant is entitled to his costs in this 
and in the lower Court. The costs in this 
Court will include fees on the higher scale. 
This may be paid by the Receiver out of 
the insolvent’s estate. 

Watsu,J.—TI entirely agree. I think a sale 
by the Receiver is an act of the Receiver 
and not a proceeding atall. All the places 
where the word “prozeeding” ceours in this 
Act indicate that a proceeding in Court 
is intended. I think that view is strengthened 
by comparing sub-section (1) of section 
47 with subsection (2). Sub-section (1) 
clearly deals with a proceeding under this 
Act before the Court itself, and provides 
that the Court in regard to proceedings 
under this Act (thatis, before itself) shall 
follow the same procedure as in the exercise 
of original civil jurisdiction. Sub-section 
(2) deals with High Courts -and District 
Courts and in regard to proceedings under 
this Act, not before the Court itself but 
brought before it from a Court subordinate 
to it, From this, it is abundantly clear 
that a proceeding under section 47 is a pro- 
ceeding in the ordinary meaning of the 
word, There is no proceeding under the 
Provincial Insolvency Act to enable an 
Insolvency Court to call upona stranger to 
the bankruptcy to show cause why he should 
not pay a sum which may or may not be 
due from him. Our decision in no way 
prevents the Receiver from bringing an 
action for such loss as he has sustained owing 
to the breach of contract on the part of the 
appellant, if there was one. 

By tue Covurt.—The appeal is allowed 
and so much of the order of the Court below 
dated the 25th of February 1916 as directed 
that the deficiency in the sale proceeds to 
the extent of Rs. 1,380 be realized from 
Cheda Lal appellant under Order XXI, rule 
71, of the Code of Civil Procedure is set 
aside. The appellant will have his costs 
here and in the Court below and the costs of 
this Court willinclude fees on the higher 
scale, It may be paid by the Receiver out 
of the insolvent’s estate, 

Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Privy G0UNCIL Apprat No. 27 or 1916. 
December 15, 1916. 
Present:~Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
Musammat BISMILLAH BEGAM— 
Derenpant—A PPELLANT—PETITIONER 
Versus 
HIRA LAL AND OTAERS—PLAINTIFFS—- 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 109—Appeal 
to Privy Council— Final order passed in appeal—Order 
rejecting application for restoration of appeal dis- 
missed for default— Decree. 

An order of a High Court rejecting an application 
for restoration of an appeal dismissed for default is 
not appealable to His Majesty in Council, inasmuch as 
jt is not a decree or final order passed in appeal nor 
an order passed in the exercise of the original civil 
jurisdiction of the High Court. 3 

Application for leave to appeal to His 
Majesty in Council. | 

FACTS material for the purposes of this 
report are as follows: — 


Hira Lal and others brought a suit against 
Musammat Bismillah Begam on foot of a 
mortgage and got a decree for over Rs. 10,000. 
From this decree Musammat Bismillah Begam 
filed an appeal in the High Court and engaged 
Counsel to conduct it. On 27th January 
1916, the appeal was dismissed for default. 
- The applicant then applied for the restora- 
tion of the appeal but this application was 
also dismissed on 29th April 1916. Mu- 
sammat Bismillah Begam then applied for 
leave to appeal to His Majesty in Council 
against the order refusing to restore the 
appeal. 

Dr. 8. M. Sulaiman, for the Applicant.— 
An order refusing to re-admit an appeal dis- 


missed for default is a final order and an -- 


appeal lies from such an order under the pro- 
visions of Order XLIII, rule 1 (4). Though 
Order XLIII is not applicable in the case of 
appeals to His Majesty in Council, still the 
order in question is & “final order” within the 
meaning of section 109, Civil Procedure Code. 
In ordinary cases an appeal will lie from such 
an order and if the words “final order” in 
this section be interpreted in a narrow and 
Limited sense, the applicant will be without 
any remedy. The value of the subject- 
matter of the proposed appeal is over 
Rs, 10,000. 

Dr. Sunder Lal, for the Respondents, was 
not called upon. 
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JUDGMENT.—This application arises 
under the following circumstances. A suit 
was brought on a mortgage. The defendants 
pleaded (ènter alia) part payment of an 
amount below Rs. 10,000. The Court of first 
instance held that the part payment hac not 
been proved. If it had been held otherwise 
the claim of the plaintiffs would have been 
reduced by a certain amount for principal and 
interest. The defendants preferred an 
appeal to the High Court. On the case being 
called on, the learned gentleman who appeared 
in the case stated that they had no instruc- 
tions to proceed with the appeal and the 
aame was accordingly dismissed on the 27th 
of January 1915. On the 25th of March 
1916 Counsel, (not the same gentleman who 
had appeared on the previous occasion) 
applied for restoration under the provisions 
of Order XLI, rnle 19, of the Code. This 
application was grounded on an affidavit. The 
Bench which heard this application son- 
sidered that no sufficient cause had been 
shown for the non-appearance of the appel- 
lant atthe hearing, and accordingly sum- 
marily rejected the application withont 
issuing notice to the other side, The order 
of the Court was dated the 29th of April 
1916. The present application is one for 
leave to appeal to His Majesty in Council 
from this order rejecting the application for 
restoration, It is argued that an appeal lies 
as of right to His Majesty in Council under 
the provisions of section 109 (a) or (b). Sec- 
tion 109 (a) provides for an appeal from any 
decree or final order passed “on appeal” by 
a High Court. It is quite clear that the 
order rejecting the application for restora- 
tion was not a decree or final order passed 
“on appeal.” Clause (b) provides for an 
appeal from any decree or final order passed 
by a High Court in exercise of original civil 
jurisdiction. It is equally clear that the 
order rejecting the application for restora- 
tion was not an order passed in the exercise 
of the “original civil jurisdistion” of this 
Court. If an appeal lay and it were neces- 
sary that we should certify that the case was 
“otherwise” a fit one for appeal to His 
Majesty in Council, we would be unable to 
give the necessary certificate. We reject 
the application with costs, 


Application rejected. 
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PATNA HIGH COURT. 
First Civia Apresn No. 265 or 1912. 
January 18, 1917. 

Present: —Sir Edward Chamier, Krr., Chief 
Justice, and Mr, Justice Sharfuddin, 
RANJIT PRASAD TEWARI AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 

WÉ. versus 
RAMJATAN PANDEY AND otyers— 
Derenrarts— RESPONDENTS. 

Hindu Law— Joint family, liability of. for debis— 
Mortgage decree~Manager, whether represents other. 
members—-One member not party to suit—Redemption 
—Civil Procedure Code (Act V of 1908), O. XXXIV, 
reid. 

The interests of all members of a joint Hindu 
family are liable for payment of money borrowed for 
the purpose of paying Government revenue. |p. 834, 
gol, 11 

Where all members of a joint Hindu family 
are effectively represented in a mortgage suit in 
which the family property is sold, one of them 
cannot afterwards maintain a suit for redemption on 


the ground that he was no party to the suit. ip 884, 
col. 2.j 


Jaddo Kuar v. heo Shanker Ram, 7 Tnd. Cas. 
902: 83 A 71; TA. L 7.945; Sheo Shankar Ram v. 
Jaddo Kunwar, 24 Ind. Cas 504; 36 A. 383: 18 C. 
W. N 968 16 M L.T. 176; (19 4) M W.N 6592: 20 
CO. L. 7.282 12 A. L. J. 1178; 16 Bom L. R. 810; 
1 D. W. 695; 41 1. A. 216 (P. 0.): Bulwant Singh v. 
Aman Singh, 7 Ind. Cas 112: 33 A. 7; 7 A. L.J. 
852; Kehri Singh v Chunni Lal, 9 Ind. Cas. 476; 
88 A. 436; 8 A. L. J. 216; Bhola Jha v. Kali 
Prasad, 34 Ind. Cas. 288: 1 P. L. J. 180 and Ram 
Taran Goswami v Romeswar Malia, 6 C. L. J.719; 
11 C. W. N. 1078, referred to. 


Appeal against the decision of the District 
Judge, Chapra, dated the 9th April 1912. 

Mr. Pugh (with him Mr. Mustafa Khan), 
for the Appellants. 

Mr. Fakhruddin (with him Mr. Rajendra 
Prasad), for the Respondents. 

JUDGMENT. 

CUHAMIER, C. J.—This is an appeal by the 
_ plaintiffs in a suit against a decree of the 
District Judge of Saran, 
was dismissed with costs. Three of the 
plaintiffs are sons of one Bhagwat Saran. 
The 4th plaintiff is a son of Harihar 
Saran. Bhagwat Saran, Haribur Saran and 
Shankar Saran were three brothers, being 
the sons of ove Pundéo Narain Tewari. On 
January 14th, 1890, Pundeo Tewari mortgaged 
the three properties now iu question to the 
father of defendants Nos. 1—4 and to-Gopi 
Chand defendant No.5. In 1903 the mort- 
gagees broughta guit for sale of the mortgaged 
property. They impleaded as defendants 
three of the sonsof Pundeo Narain Tewari 
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and also other persons who claimed interests 
in the property, but they did not implead 
any of the present plaintiffs. It has been 
found, and it is now admitted, that the plaint- 
iffs Nos. 2,3 and 4 may be disregarded asthey 
were not alive at the date of the institution 
of the suit on the mortgage and that the 
plaintiffs’ statement to the contrary in the 
plaint is false. Plaintiff No. 1 appears to 
have been about ten years of age when the 
suit on the mortgage was institnted and 
the mortgagees did not implead him as a 
defendant. There is a conflict of evidence 
on the question whetber the mortgagees 
were aware, when they brought their 
suit, of the existence of plaintiff No. 1. 
For the purpose of my judgment I am 
prepared to assume that the mortgagees were 
aware of his existence or might have ba- 
come aware of it if they had made any 
enquiry. A decree was passed in that suit 


-in April 190% which was confirmed on appeal 


in August 1604 Execution proceedings 
followed and the property was put up for 
sale and was purchased by the mortgagees 
themselves in August (903. Possession was 
delivered to the purchasers in October 1909, 
The present suit was instituted in January 
1911, The Court below in dismissing the 
claim has held, as I understand its judgment, 
that the plaintiffs or at least plaintiff 
No. 1, not having been made a party to the 
former suit, would have been entitled to redeem 
the family property, had it not been proved 
that the property passed out of the possession 
of the family at various auction-sales which 
are referred to in its judgment, 

As regards the village Barejaif is now com- 
mon ground that the .st plaintiff had not 
at the date of the present snit any subsist- 
ing interest in it. Therefore the suit as 
to Bareja was rightly dismissed. 


As regards the village Shahbazpur [am 
of opinion that the District Judge was 
clearly rightin holding that plaintiff No. 1 
had at the date of this suit no subsisting 
interest in this village. lt is true that 
the exact means by which Abdur Rahman 
became proprietor of this village has not 
been proved by direct evidence, but it has 
been shown that he was in possession of the 
village for many years and was recogniz- 
ed as proprietor by the Land Registration 
Department. The plaintiffs in the present 
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case have totally failed to prove that any 
of them had any subsisting interest in 
Shahbazpur when this suit was brought, 

The position as regards the third village 
Habibnagar is not quite so clear, but here 
again I am of opinion that the District 
Judge’s decision is correct. As already 
stated, the suit on the mortgage was institut- 
ed and decided in 1904 and the execution 
sale took place in 1908. It appears that 
in 1907 Habibnagar was put up for sale 
to satisfy a public demand and was purchased 
by Sheikh Bulaki who by his purchase acauir- 
ed the right, title and interest of all the 
members of the mortgagor’s family in the 
village. Nine months later the property was 
put up for sale again on account of arrears 
of land revenue and was purchased by one 
Ujagir Tewari who for the purposes of 
this judgment may be assumed to have 
been a farzidar for Harihar Saran or for 
the family of which ke and the plaintiffs 
were members, The purchase made by Sheikh 
Bulaki and also the purchase made in the 
name of Ujagir were, of course, made sub- 
ject to the decree for sale which had been 
passed. The plaintiffs in the present case 
sue not by reason of any title which they 
have acquired through the purchase effected 
in the name of Ujagir but by virtue of the 
right which they had as members of a joint 
family before the property was sold to 
Sheikh Bulaki. It appears to me quite 
clear that whatever right the plaintiffs 
had inthe property was wiped ont by the 
purchase effected by Bulaki and that on this 
ground the present suit should be dismissed 
as regards Habibnagar. 

Lastly I am of opinion that on the 
authorities the present suit is not maintain- 
able at all in the absence of proof on the 


part of the plaintiffs that the debt for the- 


recovery of which the property was brought 
to sale was not one for which they or their 
property were liable. It has never been 
suggested that the debt on account of which 
the mortgage was made was not binding 
on the family asa whole. On the contrary 
it has been proved that the money was 
borrowed for the purpose of paying 
Government revenue and it is quite clear 
that the interests cf all the members 
of the family were liable for that debt. It 
is said that plaintiff No. 1 is entitled to 
redeem the property because he though then 
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alive was not made a party to the suit by the 
mortgagees. In my opinion this is not a 
sufficient ground on which to base such a 
suit as this. I need only refer to the deci- 
sions in Jaddo Kuar v. Sheo Shanker Ram 
(1) confirmed on appeal by their Lordships 
of the Privy Council in Sheo Shankar Ram v. 
Jaddo Kunwar (2), Bulwant Singh v. dman 
Singh (3) and Kehri Singh v. Chunni Lal (4). 
In some of these cases if was found that 
the mortgagees when suing upon their 
mortgage had no notice of the existence 
of the persons who subsequently sued to 
redeem the property and that was so inthe 
suit decided by their Lordships of the Privy 
Council. The real ground of the decisions in 
all the cases referred to was that the plaint- 
iffs seeking to redeem the mortgage and 
avoid the sale were effectively represented by 
the other members of the family in the suit 
brought upon the mortgage. Their Lordships 
of the Privy Council say: “There seems to 
be no doubt upon the Indian decisions (from 
which their Lordships see no raason to 
dissent) that there are occasions including 
foreclosure actions when the managers of a 
joint Hindu family so effectively represent 
all other members of the family that the 
family as a whole is bound. It is quite 
clear from the facts of this case and the 
findings of the Courts upon them that this 
is a case where this principle ought to be, 
applied. There is not the slightest ground 
for suggesting that the managers of the joint 
family did not act in every way in the 
interests of the family itself.” Every word 
of this passage applies to the present case. 
In my opinion on this ground also the present 
suit is Hable to dismissal. If the cases of 
Bhola Jha v. Kali Prasad (5) and Ram 
Taran Goswami v. Rameswar Malia (6) were 
rightly decided it would appear that the 
present suit is also barred by limitation but 
it is unnecessary to go into this matter. 
I would dismiss this appeal with costs, 

SHARYUDDIN, J.—I] agree. . 

Appeal dismissed, 

(1) 7 Ind. Cas. 902; 38 A.71;7 A. L. J. 945. | 
~ (2) 24 Ind. Cas. 604; 36 A. 388; 18 C. W. N. 968; 16 
M. L. T. 175; (1914) M. W. N. 593; 200. L. J. 282; 
12 A L 3J. 1173; 16 Bom. L. R.810; 1 L. W. 695; 41 I. 
A. 216 (P. C.). 

(3) 7 Ind Cas. 112; 33 A. 7; 7 A. L. J. 852. 

(4) 9 Ind Cas. 476; 33 A. 436: 8 A. L. J. 216. 

(5) 34 Ind. Cas. 265; 1 P. L J. 180. 

16) 60. L. J. 719; 11 0. W. N. 1078, 
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CALCUTTA HIGH COURT. 

Ror Nis: No. 501 or 1916. 
November 24, 1916. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
PAKARI PRAMANIK AND oraers— 
PLAINTIFES— PETITIONERS 
versus 
SARAT SUNDARI DEBYA AND OIHERS— 


Derenpants—Opposite PARTIES. 

Civil Proceduré Code (Act V of 1908), O. IX, 7.18 
—-Order rejecting application to set aside ex parte 
decree, whether appealable—Appeal. 

An appeal lies from an order rejecting an applica- 
tion to set aside an ew parte decree made under 
Order IX, rule 12, Civil Procedure Code, for default 
of the applicant to appear in support of the applica- 
tion. 


Rule against the order of the District 
Judge, Pabna. > 

Babus Brojolal Ohuckerbutty and Gurudas 
Sinha, for the Petitioners. 


Babu Rama Kanta Bhattacherjee, for the 
Opposite Parties. 
JUDGMENT. 


FLETCHER, J.——This Rule was issued calling 
on the opposite party to show cause why the 
order of the District Judge complained of 
should not be set aside on tbe ground that 
no appeal lay to him. The plaintiffs brought 
a suit to enforce a mortgage security, and 
obtained an et parte decree. Under the 
provisions of Order IK, rule 13, Civil Pro- 
cedure Code, the defendant No. 2 applied to 
have the ex parte decres set aside. That 
application was rejected on the ground that 
the said defendants did not appear in support 
of it. Against that’ order of rejection, the 
defendant No. 2 appealed to the District 
Judge. The District Judge set aside the 
order rejecting the application and directed 
the Court of first instance to hear it on its 
merits. The present Rule was obtained on 
the ground that the learned District Judge 
had no jurisdiction to hear an appeal from 
an order rejecting an application made under 
Order IX, rule 13, of the Code when it was 
dismissed for default. No such limitation 
ean be placed upon the right of appeal given 
by Order XLIII, rale 1 (d), Civil Procedure 
Code, in the case of the rejection of an ap- 
plication made under Order IX, rule 13. It 
seems tome that the learned District Judge 
clearly had jurisdiction to hear and dispose 
of the appeal, This Rule, therefore, must 
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be discharged with costs one gold mohkur. 
RICHARDSON, J.—I agree. 
Rule discharged. 
ALLAHABAD HIGH COURT. 
Seconp OiviL Appeat No. 1730 or 1914. 
January 16, 1917. 
Present:—Justice Sir George Edward 
Knox, KT. 
KALPU RAI AND ANOTHER — PLAINTIFFS- — 
APPELLANTS 
versus 
BENI MADHO SAHU AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

Construction of document—Intention of parties— 
Deed fifty years old, interpretation of. ‘ 

In interpreting a document the intention of tho 
parties must be gathered from the document or from 
the language of the document viewed in the light of 
the surrounding circumstances. [p. 886, cols. 1 & 2.] 

A Court after a lapse of thirty years ought to 
require cogent evidence to induce it to hold that an in- 
strument is not what it purports to be. [p. 836, col. 2 ] 

Jhanda Singh v. Wahid-ud-din, 36 Ind. Cas. 38; 14.4. 
L. J. 1189; 31 M. L. J. 750; 21 O. W.N. 63; 20 M. L. T. 
529. 38 A. 570; (1916: 2 M. W. N. 570; 19 Bom. L. R. 
1;6L W. 189; Bhagwan Sahai v. Bhagwan Din, 17 1. 
A. 98; 12 A. 387; 5 Sar. P.C J, 567; 6 Ind. Dec. (x s.) 
992; Alderson v. White, (1858) 2 De G. & J. 97 at p. 
10%; 4 Jur. (N. 5) 125; 6 W. R. 242; 41 E. R. 924; 119 
R. R. 38, referred to, 

Second appeal against the decision of the 
Second Additional Subordinate Judge, 
Gorakhpur, dated the 11th July 1914. 

FACTS.—The case came up originally 
for hearing before Knox, J. On the 2nd 
of November 1916 when a preliminary ob- 
jection was raised on behalf of the respond- 
ents to the effect thatas the suit out of 
which this appeal arises was instituted by 
Kalpu Rai and Gobind Dial Rai and during 
the pendency of the appeal Kalpu Rai died 
and no one was brought on record as his 
legal representative and his name was ex- 
punged and also as the name of one of the 
respondents. who also died during the same 
time was expunged, this appeal abated 
in the case of both. As the other appellant 
was found to be the manager of the joint 
Hindu family the preliminary objection 
to him was disallowed relying on Hort Lal v, 
Nimman Kunwar (1), butas to the respondent 
there was no finding that another respondent 
was the manager of the joint family consist- 
ing of him and the deceased respondent. An 
issue was, therefore, remitted to the effect whe- 
ther Mathura Sahu was the manager of a joint 


(1) 15 Ind. Oas. 126; 9 A, L. J. 819; 34 A G45, 
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Hindu family consisting of the respondents. 
On the return of a finding to the effect 
that Mathura Saha was the manager of a 
family consisting of himself and some other 
respondents, the case came up for final hear- 
ing before Knox, J 


“Mr. P. L. Banerji, for the Appellants. 
Mr. Jung Bahadur Lal, for the Respondents: 


-~ JUDGMENT.— The sole question argued 
before me in this second appeal is whether the 
document which purports to be a deed of sale 
was in fact a deed of sale or whether it should 
be read with other documents and be held to 
be a mortgage-deed. On the 24th of June 
1856, Gajadhar Rai executed a deed, No. 390 
on the record, in favour of Bhola Sahu and 
others, and indubitably if this were the only 
deed, there can be no question that there was 
a deed of salein favour of Bhola Sahu and 
others. There is, however, another deed, No, 
350, dated 25th June 1855, and the further 
fact that on that date Bhola Sahu and others 
instituted a suit against Gajadhar Rai for 
possession. A deed of compromise was filed 
the same day, and the suit was decided in 
accordance with the compromise. The main 
condition in the last deed was that if hy Jeth 
Sudi 15, 1266 Fasli the defendant paid in the 
amount mentioned in the first of the deeds, 
then that deed andthe desree passed in the 
case were to be set aside; if not, that deed and 
the decree were to he affirmed. The amount 
mentioned iu the so-called deed of sale was 
not paid into Court by Jeth Sudi 15,1266 Fasli, 
and it was not until the 22nd of November 
1918 that the suit, ontof which this second 
appeal has arisen, was instituted in the Court 
of the Munsif of Basti with a prayer that a 
decree might issuein favour of ihe plaintiffs 
for redemption of the property to which these 
deeds relate and ithe plaintiffs be put in 
possession on payment of Rs. 426, the amount 
‘entered in the sale-deed as the price for which 
the property was scld by Gajadhar Rai and 
purchased by Bhola Sahu and pthers. The 
lower Appellate Court held that it was not 
established that the transaction between the 
parties was really a mortgage transaction and 
dismissed the claim. l have heard all the 
arguments which could be urged oun either 
side, and 1 have considered the documents. 
16 has been held and must be deemed beyond 
dispute now that the inténtion of the parties 
must be gathered from the documents or 
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from the language of the documents viewed in - 
the light of the surrounding circumstances, 

see Jhanda Singh v. Wahdd-ud-din (2). 

The language used in the deed of sale is very 

positive, and while there is much in favour of 

the contention put forward on behalf of the 

appellants that the surrounding circumstances 

are similar to the procedure which was at 

that time in force with reference to the deeds 

of conditional sale, there is also the 

circumstance which cannot be overlooked 

that more than fifty years had elapsed 

between Jeth Sudi 15, 1266 Fasli and the date 
on which the suit out of which this second 
appeal has arisen was instituted. It was 
laid down by Lord Chancellor Cranworth in 

Alderson v. White (3) accepted by Sir Barnes 
Peacock in Bhagwan Sahai v. Bhagwan Din 
(4) and cited and approved by their Lord- 

ships of the Privy Council in Jhanda Singh v. 

Wahid-ud-din (2) that “the Court after 
a lapse of thirty years ought to require cogent 

evidence to induceit to hold that an insiru- 

ment is-not what ib purports to be” A 

fortiori when a Court is to interpret after a 

lapse of more than fifty years. I accept the 

view taken by the lower Appellate Court and I 

dismiss this appeal with costs inéluding fees 

on the higher scale, 

: dana! dismissed. 

(2) 36 Ind. Cas. 3R; 14 A. L. 1189; 3' M. L.J, 
75"; 21 0. W, N. 66; 20 M. L. a 529; ABA. 570; 
(1916) 2 M. W. N. 570; 19 Bom. L. R. 1; 5 L. W. 189. 

(8) (1858) 2 De G. & J. 97 at p 105; 4 Jur. (x. 8.) 
125; 6 W. R. 242: 44 E. R, 924; 119 R, R. 38. 

(4) 17 I. A. 98; 12 A. 387; 5 Sar. P. C. J, 657; 6 Ind. 
Dee (xN. s.) 992, 





MADRAS HIGH COURT. 
FULL BENCH. 
APPEALS AGAINST Orpers Nos. 51 anp 93 
or 1915. 
August 15, 1916. 
Present:—Mr, Justice Abdur Rahim, 
Officiating Chief Justice, Mr. Justice Seshagiri 
Aiyar and Mr. Justice Phillips. 
K. A. N. CHIDAMBARAM CHETTIAR— 
Derenpant No. 2-—APPELLANT 
versus 
In A. A. O. No 51 or 1915 
KRISHNA VATHIYAR AND anotHEr— 
Peaintiry AND Derenpaxt No, 1— 
RESPONDENTS 
In A. A. O. No. 93 or 1915 
KRISHNA VATHIYAR—P tatngive— 
RESPONDENT. 
Ciril Procedure Code (Act Y of 1908), o. 47, O, XXL 
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OHIDAMBAKAM CHETTIAR V. KRISHNA VATHIYAR, 


r. 2, 0. XX, r. W—Ciril Procedure Code (Act 
XIV of 1882), s. 244—Agreement for stay of execution 
before decree, whether adjustment of decree—E.xecution 
—Agreement, plea of, in bar. 

Per Curiam — Order KAI, rule 2; Civil Procedure 
Code, which speaks of a decree being ‘adjusted in 
whole or in part, assumes the existence of the decree 
at the time of adjustment. It has no application 
to cases in which the alleged adjustment was by 
virtue of an agreement entered into between the 
parties before the passing of the decree. [p. E38, col. 
2 p. 839, col. 1; p 840, col. 2.) 

‘Per Abdur Rahim, Offg. C, J., (Seshagiri diyar, J., 
dubtanteand Phillips, J., dissenting), —An agreement 
between tke parties to a suit made before the 
passing of a decree, by which the decree is not to 
be executed for a certain time, isa matter to be 

: enquired into and decided by the executing Court 
within the meaning of section 47, Civil Procedure 
Code. [p 338, col. 2.) 

Authorities reviewed. 

Per Abdur Rahim, Offy. C. J.—The Court which can 
postpone execution of a decree under Order XX, 
rule 11, Civil Proceduro Code, is the Court which 
passed the decree and the section does not define the 
powers of the executing Court. The power of the 
executing Court to grant postponement is -derived 
from the language of section 47, which is very 
wide. [p. 839, col. 1] 

The omission of the words ‘stay of execution’ in 
section 47 of the Code of 1£08, which were embodied 
in section 244 of the Code of 1882, was not intended 
to exclude questions relating to stay of execution 
from the powersof the executing Court: Thelanguage 
of section 47 is comprehensive enough to include such 
questions. Under this section, questions relating to 
execution are not necessarily confined to those 
arising subsequent to the decree. [p. 889, col. 1 ] 

Per Seshagiri Atyar, J.- In matters of procedure, 
the principle of consistency and adherence to estab- 
lished practice will conduce to justice more than a 
strict adherence to logic. On a question of sub- 
stantive law, the existence ofa course of decisions 
may not be as effective an answer as in the case 
of procedural law. In the latter class of cases, 
litigants should be enabled to rely on a settled 
practice. [p. 889, col. 2.] 


Per Phillips, J.~It is very doubtful whether a 
question relating to the stay of execution of a decree 
can be said to be a question relating to its execution. 
The omission of the words ‘stay of execution’ in 
section 47, of the Civil Procedure Code of 3908, 
must have been deliberate and consequently import- 
ance should be attached to it. [p.841, cols. 1 & 2.] 


An agreement for stay of execution made before the 
passing of a decree which was not brought to the notice | 
of the Court when it passed the decree, isnot a ques- 
tion which can be gone into by the executing Court 

-for it impeaches the validity of the decree ‘lhe 
decree must ke cxecuted as it stands and the execu- 
ting t ourt cannot go behind its terms. A further 
gound jorexcludirg such an agreement from con- 
sideration is that the conduct of the parties amounts 
toan abuse of-process of the Court, fur they have 
collusively induced the Court to passa decree which, 
according to their agreement, was never to have 
effect. [p. 84], cols, 1 & 2.) 
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Appeals against the orders of the Court 
of the Subordinate Judge, Tinnevelly, in 
R. E. P, No. 123 of 1914 and in Mis- 
cellaneous Petition No. 1502 of 1914 res- 
pectively, in Original Suit No. 159 of 1913. 


These appeals coming on for hearing on 
27th and 28th March 916, upon perusing 
the petitions cf appeals, the orders of the 
lower Court and the records in the case 
and upon hearing the arguments of Mr, K. 
Y. Krishnaswami Iyer, for the Appellant in 
both the appeals and of Mr. (|, V. Anan- 
thakrishna diyar, for the lst Respondent in 
Appeal against Order No. 51 of 1915, 
and the respondent in Appeal against 
Order No. 93 of 1915 and the 2nd respondent 
in Appeal against Order No, bl of 1915 not 
appearing in person or by Pleader, the Court 
(Oldfield and Sadasiya Aiyar, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL 
BENCH. 


On 16th July 1914, the parties to these 
appeals entered into an agreement, set out 
in paragraph 2 of appellant’s counter aff- 
davit, that he should submit to a decree 
in a suit by respondent then pending against 
him, that the former should make an arrange- 
ment fur satisfaction of such decree within 
a fixed date and that the latter should 
not before that date execute or transfer it. 
A decree was passed against appellant 
accordingly. Afterit, on lst October 1914, 
he is alleged to have again made a similar 
agreement with the respondent. Both thess 
agreements are relied on here as barring 
respondent’s right to execute his decree. 


We can deal shortly with the argument 
based on the agreement of Ist October 
1914. It is not referred to specifically in 
the grounds of appeal to this Court, and 
it is not mentioned in the lower Court’s order, 
which deals with the appellant’s contention 
as based exclusively on the agreement be- 
fore decree. In these circumstances we are 
led to infér that the later agreement was 
not relied on until the hearing before us, 
and we are fortified in this conclusion by 
appellant’s admission that only oral evidence 
is available in support of it and the fact that 
respondent deniesit. We, therefore, consider 
it no further, 


E38 


The question is then whether the agres- 
ment of l6th July 1914 can be relied on ; 
and, apart from authority we should be 
reluctant to answer it in the afirmative, 
because, in our opinion, such agreements, 
made without the knowledge of the Courts, 
result in evasions of Order XXI, rule 2 (3), 
of the Civil Procedure Code, if notin other 
circumstances. Authority, however, in this 
Presidency to some extent authorises them, 
Krishnamachariar v, Rukmani Ammal (1) and 
Rukmani Ammal v. Krishnamachari (2), In 
the first, however, of these cases the ques- 
tion was dealt with rather as one of evi- 
dence than of procedure and without de- 
tailed discussion of the provisions of 
the Code of Civil Procedure, whilst in 
the second the distinction betwoen an agree- 
ment for stay of execution and one harring 
execution in toto was drawn, but does not 
appear to have received effect. Onthe other 
hand there is the case of Benode Lal Pak- 
rashi v. Brajendra Kumar Saha (3) in the 
authorised reports, in which the right to 
rely on, such an agreement as that before 
us was negatived. In these circumstances 
we refer for the decision of a Full Bench the 
question: — 


-“Whether it is open to appellant to rely 
on the agreement dated 16th July 1914 and 
referred to in paragraph 2 of his counter- 
affidavit in execution proceedings?” 


“These appeals coming on for hearing on 
the 3rd and 4th August 1916 on the 
question referred for the decision of the 
Full Bench, upon perusing the said order of 
reference and upon hearing the arguments 
of Mr. K. V. Kriehnaswami Iyer for 
“the Appellant in both ithe appeals and of 
M. O0. V. Anantharishna Atyar for the 
lst respondent in Appeal against Order 
No. 51 of 1915 and the respondent in 
Appeal against Order No. 93 of 1915 and 
the 2nd respondent in Appeal against Order 
No. 51 of -1915 not appearing in person 
or by Pleader and the cases having stood 
over for consideration till this day the Court 
expressed the following 


(1) 15 M. L. J. 370. 

(2) 8 Ind, Cas. 1071; 9 M. L. T. 464; (1910) M. 
W. N-798. . 

(8) 29 0. 810; 6 C. W. N, 838, 
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OPINION. 


Aroor Rasim, Orro, C. J.—I would 
answer the question referred to the Full Bench 
inthe affirmative. Order XXI, rule %, which 
speaks of a decree being adjusted in whole 
or in part assumes the existence of the 
decree at the time of adjustment. But it 
has no application to cases in which the 
alleged adjustment was by virtue of an 
agreement entered into betwéen the parties 
before the passing of the decree. See Rama 
Ayyan v. Sreenivasa Pattar (4), Then it is 
said thatit is the duty of the .executing 
Court to enforce the decree as itstands and - 
it has no power to stay proceedings in exe- 
cution because of an agreement made while 
the suit was still pending and in contem- 
plation of a decree being passed in favour 
of the plaintiff. Order XX, rule 11, says that 
after a decree for money—which is the nature 
of the decreein this case—has been made, the 
Court can postpone payment of the amount 
decreed only with the consent of the decree- 
holder. But the Court here referred to 
is apparently the Court which passed 
the decree, and this section does not seem 
to define the powers of the executing Court. 
The powers of the Court execating a decree 
are laid down in. section 47, the terms of 


which are extremely wide. It says: “AN 
questions arising between the parties 
to the ‘suit in which the decree was 


passed, or their representatives, and relating 
to the execution, discharge or satisfaction 
of the decree, shall be determined by the 
Court executing the decree and not by a 
separate suit.” By a long course of decisions 
in this Presidency it bas been held 
that an agreement made before the pass- 
ing of the decree, by which the decree 
was not to be executed for a certain time, 
is a matter to be enquired into and decided 
by the executing Court. See Rama Ayyan 
v. Sreenivasa Paitar (4), Rukmani Ammal 
v. Krishnamachari (2), Krishnamachariar v. 
Rukmani Ammal (1) Subramania Pillai v. 
Kumaravelu Ambalam (5). A similar view 
was adopted in Bombay and in Allahabad. 
See Laldas Narandas v. Kishordas Devidas (6) 


(4) 19 M. 230; 5 M. L. J. 218; 6 Ind, Deo. (N. 8.) 
865. 

(5) 33 Ind, Cas. 66: 39 M. 541. 

(6) 22 B. 463; 11 Ind. Dec, (x. s.) 891, 
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and Gaurt Singh y. Gajadhar Das (7). But 


in the Caleatta High Court a different 
view has prevailed. Sea Benode Lal 
Pakrasht v. Brajendra Kumar Saha (3), 


Hassan Ali v, Qauzi Ali Mir (8', Ohhotd 
Narain Singh v, Musammat Rameshwar Koer 
(9), I am unable to hold that the very: 
comprehensive terms of section +7 do not 
include questions like the one raised before 
us. I may mention that the language of 
section 244 of the Code of 1882, with 
reference to which the case in Rama 
Ayyan v. Sreentvasa Pattar (4), which 
has bsen always followed in this Presilency 
was decided, was not perhaps as com- 
prehensive as that of  sastion 47, No 
doubt section 244 of the Code of 1882 
specifically mentions ‘stay of execution’ as 
a question to ba decided by the Court 
executing the decree. but the scheme of 
the corresponding section 47 of the present 
Code is not to specify any particular 
questions at all but to inclade-all questions 
relating to the execution, discharge or 
satisfaction of a decree as being within 
its scope. There is undoubtedly a great 
deal to be said in favour of the view taken 
in Calcutta ‘and perhaps it would, in some 
cases, be embarrassing to the executing 
Court to enquire into agreements made 
before the passing of a decree and modifying 
its operation. Oa the other hand, the 
Court executing the decree has begn by 
section 47 given such large powers that it 
is in quite as good a position as any 
other Court to decide upon controversies 
of this. character. I do not think we 
should be justified in saying, as held in 
Caleutta, that under section 47 questions 
relating to execution are necessarily confined 
to those arising subsequent to the decree and 
thus upsetting the practice which has so long 
obtained in this Presidency. 


SESHAGIRI Aryar, J—I do not propose to 
say much in this case. What has mainly 
influenced me in answering the question 
in the affirmative is the fact that for 
over twenty years this Court has acted on the 
pinciple that agreements like the one in 


(7) + Ind Cas. 608;6 A. D. J, 403. 
(8) 810.179. ` 
(9) 6 0. W. N. 796, 
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question can be pleaded in execution 
proceedings. Rama dyyan v. Sreenivasa 


Patiar (4) was not disputed for a long time. 
It was followed in Rukmani Ammal v. Krish- 
namachast (2), in Krishnamachartar v. Rukmani 
Ammal (1) and in Subramania Pillai v. 
Kumaravelu Ambalam (5) In Bombay such 
agreements are dealt with by the Court execut- 
ing the decree, Laldass Naranda v. Kishor- 
das Devidas (6). So also in Allahabad, 
Gauri Singh v. Clajadhar Das (7) (three 
out of the four Judges held that the 
agreement should be enquired into by the 
executing Court.) It ‘is true that the 


view of the Calentta Judges has been 
uniformly and consistently against this 
position. Sheo Golam Lall v. Beni Prosad 


(10), Thakoor Dyal Singh v. Sarju Pershad 
Misser (11) and Durga Prasad Banerjee v. 
Lulit Mohan Singh Roy (12). In this state 
of the law, I do not think it desirable or 
proper, that we should upset a practice 
which has been prevalent for a long period 
of time in this Presidency. I have always 
held that in matters of procedure, the 
principle of consistency will conduce to 
justice more than a strict adherence to 
logic. What, after all, is the change 
advocated? It is that the validity of the 
agreement should be separately litigated 
upon, and should not be enquired into 
in execution. This means further litigation 
and expense to the parties. I am, there- 
fore against overruling the long course of 
practice in the Presidency and the decisions 
commencing with Rama Ayyan v. Sreenivasa 
Pattar (4). On a question of substantive 
law, the existence of a course of decisions 
may not be as effective an answer as in 
the ease of procedural law. In the latter 
class of cases, litigants should be enabled 
to rely upon a settled practise. 


I, therefore, do not propose to examine 
the case-law on the question at any length. 
The agreement in question is not an 
adjustment within the meaning of Order 
KAKI, gule 2. The adjustment presupposes 
an existing decree, Ladd Govindoss v. 


(10° 5C. 27; 40. L. R. 29; 4 Ind, Jur, 409; 2 Shome 
L. R. 182; 2 Ind. Dec. {N. s.) 629. 

11) 200. 22; 10 Ind. Dec. (N. 8.) 16. 

9) 25 O. 86; 13 Ind. Dec. (N. s.) 59, 


` 


c 
S40 
CHIDAMBARAM CHETTIAR V. KRISHNA VATHIYAR. 


Randoss Vishnadoss (13), Ponnusami Nadar v. 
Letchmanan Chettiar (14) and Fateh Muham- 
mad v. Gopal Das (15). Therefore, the 
agreement is not obnoxious to Order XXI, 
rule 2. h 

Nor is the executing Court debarred 
from enquiring into it by virtne of the 
language of section 47. The decision in 
Sakharam Ramchandra v. Govind Vaman (16) 

. was passed with reference to the language 
of the Code of 1861, which in material 
points is different from that of the present 
Code. 

The real difficulty arises, as pointed ont 
by the learned Officiating Chief Justice in 
the course of the argument, with reference 
to Order XX, rule 11, Under sub-clause 
(2) of that rule, the postponement of 
execution shall be made only on the 
consent of the parties. I am convinced 
that this consent must he subsisting at the 
time the executing Court is asked to pass the 
order; but it is open to argument whether the 
clause lays down that without that consent 
the Court has no jurisdiction to stay execu- 
tion fcr a time. Jagreethat it is of the 
essence of the rights under a decree that a 
decree-holder should bave prompt execution, 
and that the Court should have no ception 
to put him off against his will, It may 
be that the effect of postponing execution 
will be virtualiy to vary the terms of the 
decree. These are weighty considerations 
in favour of the view that an agreement 
pricr to decree which the decree-holder - 
refuses to stard by should not be enquired 
into in execution, however reprehensible 
the conduct of tbe decree-holder may be in 
resiling from his position. lf the matter 
were res integra, L wonld have hesitated a 
great deal before allowing such a course 
to be adopted in execution; but as I said 
before, no question of the substantial 

. violation of rights is involved in holding 
that the question should be litigated in 
execution rather than by a separate suit; 
and as the practice has been otherwise 


. 

(18) 28 Ind. Cas, 376; (1915) M. W. N. 228; 17 M. 
Ta T 222. 

(14) 12 Ind Cas. 657: 35 M. 679; 10 M. L. T, 442; 
(1911) 2 M. W. N. 668; 22 M. D. T. 170, 

(15) 7 A. 424; A. W. N. (Ise5) 74; 4 Ind, Dee, 
(x. s ) £93. 

(16) 10 B. H, CG. R. 361. 
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: | 
in this Presidency, I would answer the 
reference in the affirmative. 

Puttulps, J.—The agreement of 16th July 
1914 referred to in the question of reference 
rons as follows: — 

That the defendant should remain ez parte 
without pressing the defence, that the plaint- 
iff should obtain a decree for the full 
amount, that this defendant should deposit 
Rs. 2,500 in the South India Bank, 
Tinnevelly, on or before 15th October 
1914, that the plaintiff should assign the 
decree to this defendant or his nominee 
and after executing the assignment deed 
should recóver the money from the Bank, 
and that the plaintiff should not transfer 
or execute the decree till then. 

Tt is an agreement entered into before 
the decree was obtained and the question 
for consideration is whether it can be 
pleaded in proceedings taken in execution 
of that decree. = 


The first point that has to be decided 
is whether the agreement amounts to an 
adjustment of fhe decree within the 
meaning of Order XXI, rule 2, for, if it is, it 
cannot be pleaded as .ib has not been 
certified to Court. I think, however, that 
the agreement does not come within the 
provisions of Order XXI, rule 2, for at 
the time it was made no decree was in 
existence nor could the parties be certain 
that any decree would be passed in the 
suit. The decree was not, therefore, adjusted 
by the agreement, which af most was an 
agreement to adjast the decree in the future. 


The neat point for determination is whe- 
ther such an agreement can be pleaded in 
execution procecdings. The question has been 
answered in the affirmative by the Bombay 
High Court in Luldas Narandas v. Kishordas 
Devidas (6) and in the negative by the Calcutta 
High Court in Chhoti Narain Singh v. 
Musammat Rameshwar Koer (9), Hassan Ali v. 
Gauzi Ali Mir (8) and Benode Lal Pakrasht 
v. Bajendra Kumar Saha (8) and in this 
Court the views are conflicting [Rukmani 
(2) and Ladd 
Govindoss v. Ramdoss Vishnadoss (13)]. The 
case reported as Ruma Ayyan v. Sreenivasa. 
Pattar (4) relates to an agreement. after 
decree, and in Krishnamachariar v, Ruk- 
mani Ammal (l) the question whether 
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an agreement before decree can be pleaded 
in execution proceedings is not discussed. | 
In‘ Laldas Narandas v. Kishordas Devidas 
(6). the cases of Chenvirappa v. Put- 
_ tappa (17) and Mukund Harshet v. Haridas 
Khemji (18) were dissented from and Ranade, 
J., gave as one of the reasonsfor disagree. 
ing with West, Js decision in Chenviranpa 
v. Puttappa (17) that section 244 of the 
Civil Procedure Code had been since amended 
by the addition of the words “and stay of 
execution” and that the addition had not 
been brought to Sir C. Sargent’s notice in 
Mukund Harshet v, Haridas Khemji (18). 
These words are now omitted in the Code 
of 1908. It is very doubtful whether a 
question relating to the stay of execution 
of a deeree can be said to be a question 
relating to its execution and althongh in 
Subramania Pillai v. Kumaravelu Ambalam 
(5), a Bench of this Court has held that 
the omission of the words from sestion 47 
has no effect, because they were mere 
_,surplusages in the old section 244, I must 
with all deference differ, for the words were 
added to section 244 by an amendment to 
the Ucde of 1282, passed in 18868. When, 
therefore, the words were added the Legis- 
Jature deemed them to be of importance, 
and not mere surplusage. Their omission, 
therefore, from Act V of 1£08, must have 
been deliberate, and consequently 1 think 
importance should be attached toit. However 
that may be, I think the matter can also 
be decided on another ground. The agree- 
ment sought to be pleaded could have been 
brought to the notice of the Court which 
passed the decree, and the Court might 
have been asked to pass a decree in 
accordance with its terms. The defendant 
allowed a decree to be passed, and, now 
that execution is sought, wants to go behind 
the decree and substitute another arrange- 
ment in its place. This does not appear 
to me to be a quéstion which can be gone 
into by the Court executing the decree, for 
it impeaches the validity of the decree. It 
is a well settled principle, for which no authority 
is now required, that a decree must be exe- 
cuted as it stands,and the executing Court 
cannot go bebind the terms of the decree. 
(17) 11 B. 708; 12 Ind, Jur. 102; 6 Ind. Dee. (N. s.) 


469. 
(18) 17 B. 23; 9 Ind. Dec. (xN. 8.) 15. 
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The Legislature has enacted certain provisions 
which enable the Courts to recognise agree- 
meuts between’ the parties after the decree 
has been passed, for instance, adjustments 
under Order XXI, rule 2, postponement of 

payment or payment by instalments under ` 
Order XX, rule 11 (2), but in order that 
these modifications may be enforced certain 
is prescribed. Again, a 
Court has no inherent power to stay exe- 
cution of a decree, and the various cireume- 
stances in which stay can be granted are 
duly set forth in the Civil Procedure Code. 
None of those circumstances exists in the 
present case. Otherwise under Order XXI, 
rule 17 (4), a Court shallexecute a genres 
upon application, provided certain rules have 
been complied with by the applicant. For 
this reason | there is ground for holding that 
the words “and stay of exécution” have been 
deliberately omitted by the Legislature with 
a view to excluding questions relating ex- 
clusively to stay of execution from the 
jurisdiction of the executing Court. A further 
ground for excluding an agreement like the 
present from consideration in execution pro- 
ceedings: is that the conduct of the parties 
amounts to an abuse of process of the 
Court, for they have collusively induced the 
Court to pass a decree, which according to 


_their agreement was never to have effect. 


This seems to be a case in which the 
principle ‘of stare decisis need not be too 
strictly applied, for it relates only to 4 


question of procedure, and an alteration in 
procedure will not materially affect existing 
rights for the rights are not taken away, 
but the method of. enforcing them ig 
changed. Practically al] the cases in which 
the plea was allowed in execution were 
decided under the Code of 1882, and now 
that that Code has been altered by the 
Legislature, there appears to be no reason 
why, if the proper interpretation of the 
Statute necessitates an alteration in pro- 
cedure, effect should not be given to such 
interpretation. 

I would, therefore, answer the question re- 
ferred in the negative, 

By tas Cocrt —-The answer to the question 
referred to us will be in the affirmative, 

Reference answered in the affirmative, 
R.P, 
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SURAJNARAIN SINGH V. SUGRA. 


PATNA HIGH COURT. 
Seconp Civit Arrean No, 30238 or 1914, 
December 12, 1916, ` 
Present: —Mr. Justice Jwala Prasad. 
SURAJNARAIN SINGH—Ptaintive— 
APPELLANT 
BETEUS 
Musammat SUGRA AND OTHERS — DEFEND NTS 
. — RESPONDENTS. 

` Bengal Tenancy Act (VIH B C. of 1886), s. 73— 
Rent, suit for —Parties, necessary—Transferee of tenant, 
liability of—Civil Procedure Code (Act V of 1908), O. 
XLI, r. 88—Appellate Court, power of, to pass decree 
against co-defendant against whom no appeal has been 
preferred. 
. Under section 73 of the Benga! Tenancy Act a 
landlord has a right to make both the tenant and his 
transferees jointly liable for the rent, [p 842, col. 2.] 

Under rule 33 of Order ALI of the Civil Procedure 
Code,an Appellate Court has power, in an appeal 
from a decree passed against one or more co-defend- 
ants, to pass a decree‘against any or all of them. [p. 
$43, col. 1) 

Appeal against the decree of the Dis- 
trict Judge, Patna, dated the 22nd August 
1914, reversing that of the Munsif, 4th 
Court, Patna; dated the 16th April 1914. 


Mr. Ganesh Dutt Singh, for the Appel- 
lant $ : 


Messrs. Abani Bhusan Mukerji and Bat- 
kanth Nath Mittra, for the Respondents. 


JUDGMENT.—The plaintif is the 
appellant in this case. The suit is for 
rent in respect of certain lands held by 
defendants Nos. 1 to 3 as tenants. There 
“is no question as to the amount of rent 
claimed or as to the rate of rent. 
The defendants Nos. 4 to 14-are the 
waradurs or the mortgagees of the lands 
in question from defendants Nos. 1 to 3, 
the original tenants. Defendants Nos..4 to Y 
compromised the suit. with the plaintiff in 
the first Court. The suit was contested 
by the remaining defendants Nos. 10 to 
l4 as «tjaradars of. the disputed land. 
Defendants Nos. 1 to 3, the original 
tenants, filed written statements, but did 
not contest the suit at the hearing. 

The relief sought in the plaing is for 
a decree for the amount in elaim against 
all the principal defendants Nos. 1 to 14. 
The first Court gave a decree to the 
plaintiff against defendants Nos. 10 to 14, 
but dismissed the suit as against defend- 
ants Nos. 1 to 3, Qn appeal] by the 
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defendants Nos. 10 to 14, the 
Judge dismissed the suit of the plaintiff 
entirely, holding that although by the 
terms of the rehannamah or the mort- 
gage-bond the defendanta Nos, 10 to 14 


District 


are liable to pay rent to the landlord, the 


agreement in the bond was not acted 
upon and hence defendants Nos. 1 to 3 
the original tenants are alone liable for 
the claim of the plaintiff. 

The learned District Judge further 
directed that the plaintiff might bring a 
fresh suit against the defendants Nos. 1 to 3, 
unless the claim was barred by limitation, 
but it is not clear from „the judg- 
ment of the learned District Judge on 
what ground he did not give a decree 
against defendants Nos. 1 to 3 when he 
found that they were liable for the pay- 
ment of the rent to the landlord. I see 
no reason why the plaintiff should have 
been driven to another suit and run the 
risk of his claim being barred. The 
plaintiff being dissatisfied with the decision 
of the learned District Judge has come to 
this Court in appeal. 

Now the defendants Nos, Ito 3 are the 
recorded tenants of these lands. Defend- 
ants Nos. 4 to 14, who hold the lands 
under the «ara, are actually in possession 
of these lands. and their right and posses- 
sion have also heen recognised in tle 
survey khatian with the amount of rental 


entered against their names. Under tle 
terms of the mortgage-bond: they are 
liable to pay rent to the landlord. The 


liability to pay rent is not at all denied 
by the learned Vakil who appears on their 
behalf, but what ke contends is this, ihat 
they pay rent to defendants Nos. 1 to 3, 
and that defendants Nos. 1 to 3 in their 
turn pay rent to the landlord, ard hence 
the plaintiff has no right to bring this 


action for rent against them, I do not 
at all agree with this contention. The 
original tenants have transferred their 


lands todefendants Nos. 4 to 14, and under 
section 73 of the Bengal Tenancy Act the 
landlord has a right to make both the 
tenants and the transferees jointly liable 
for the rent. Their liability to pay the 


‘rent is ecnfirmed by the Record of Rights. 


I do nct see any crgency in the argument 
of the learned Valil for the defendants, 
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Nos. 10 to 14 for allowing them to follow 
“the circuitous method of payment of rent. 
Incident of the rent falls upon the defend- 
ants-djaradars who are in possession of the 
lands in suit and who have agreed in the 
bond to pay rent. The plaintiff-appellant 
is perfectly within his rights in bringing 
the suit against all the defendants, the 
original tenants and the daradars, and under 
section 78 has a right to enforce hisclaim 
against all of them. His claim cannot be 
affected by dispute amongst the defendants 
inter se. I, therefore, hold that the plaint- 
iff-appellant is entitled to a decree in 
this case against all the defendants jointly. 
Under rule 33, Order XLI of the Code 
of Civil Procedure, the lower Appellate 
Court was competent to give a decree 
against defendants Nos. 1 to 3, although 
- the plaintiff did not prefer any appeal 
against the order of the first Court dis- 
missing the suit against the defendants 
Nos, 1 to 3. There was a conflict of decisions 
in the different High Courts regarding 
the power of the Appellate Court in a 
case of this kind, but the conflict has been 
set at rest by the new provision -in rule 


83, Order XLI to the Code of Civil 
Procedure. The illustration to that section 
makes the meaning of the rule quite 


explicit, I, therefore, hold that this Court 
is competent to make a decree against 
all the defendants-respondents in this case 
for the claim of the plaintiff. ; 


I accordingly allow the appeal, decree 
the suit of the plaintiff against the defendants 
Nos. 1 to 3 and defendants Nos. 10 to 14 
with costs throughout. 

The cross-appeal preferred by defendants 
Nos. 1 to 3 is dismissed. i 


Appeal allowed; Oross-appeal dismissed. 
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PUNJAB CHIEF COURT. 

Sscony O1vIL Apresar No. 1761 or 1912, 
December 19, 1916. 
Present:—Sir Donald Johnstone, Kr., 

Chief Judge, and Mr. Justice LeRossignol. 

JAITHU MAL — PLAINTIFF — 

APPELLANT 
versus 

_ JANKI DAS AND OTHERS — DEFENDANTS — 


RESPONDENTS. : 

Punjab Pre-emption Act (I of 1918), s.5 (n)—Pre. 
emption~— Building, whether shop or vesidential— 
Test. 
` In order to determine whether a certain building 
is, for the purposes of pre-emption, a shop ora 
residential building, regard must be had to the 
chief or most important purpose to which the 
bailding in question is devoted. [p. 843, col 2] 

Where it was found that the whole of the lower 
storey of a building was used for shops and had 
been so used for over fifty years, whilst the ‘upper 
storey was a bala khana: 

Held, that the building was one and indivisible 
and was a shop, the upper storey being merely 
anxiliary or appended to the lower. [p. 843, col. 2,] 


Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the 10th June 1912, varying as to` costs 
only that of the Subordinate Judge, second 
class, Delhi, dated the 4th March 1912, dis- 
missing the suit with half costs, ` 
” Kanwar Dalip Singh and Lala Sangam Lal, 
for the Appellant. 

Mr, Kirkpatrick, for the Respondents, 


JUDGMENT.—The only matter calling 
for decision in this case is whether the 
building of which pre-emption is sought 
is a shop or a residential building, 

“The learned Additional Divisional Judge 
finds that it is not a residential building - 
and the appellant contends that it lay on 
the respondent vendee to prove that it wag 
a shop and that such proof has not been 
furnished. He further argues that if the 
lower storey is found to consist of a shop 
or shops, he should be granted a decree 
for the upper storey only, which admittedly 
is residential. 

In these cases, the decision it ‘is admitted 
depends on the chief or most important 
purposé to which the building in question 
is devoted, and having regard to the fact 
that the whole of the lower storey ig 
used for shops and has been used for 
that purpose since, at any rate, 1853, whilst 
the upper storey is a bala khana, we hold 
that the building is primarily a shop or 
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shops and that the residential upper storey 
is auxiliary or appended to the lower. 

The building is one and indivisible and 
so is the transaction, 


In our opinion the building sold is in the 
main a shop or set of shops and we dismiss 


the appeal with costs. 
The cross-objections are not pressed before 


us and are dismissed. . 
Appeal and cross-objections dismissed. 


PATNA HIGH COURT. 
Misce.ciansous Civic Appeat NO. "590 or 1915, 
December 8, 1916. 

Present: —Mr. Justica Jwala Prosad. 
RADHA KANT MISSER AND anotasr— 
PLAINTIFPS—ÅPPELLANTS 

versus | 
JALADHAR JHA AND ANOTHER—~ 


DerexDants — RESPONDENTS. 

Civil Procedure Code (Act V of 1£08), Sch. II, para, 
3, s. 105, O. XLI, r. 283—Arbditration and award—Award 
made within time fixed by Court but filed beyond it, 
validity of— Decision on merits’, supersession of award, 
whether affects ~ Remand, order of —Preliminary point. 

‘The acceptance or supersession of an award affects 
the decision on the merits of the case. [p. 845, cols. 

& 2 
; ee is nothing in the rules in Schedule II of the 
Civil Procedure Oode on arbitration to show that 
an award would be invalid if not filed on or before 
the time fixed for the filing of it in Court, All 
that is required by rule 3 of Schedule II is that the 
Court must fixa time forthe making of the award 
‘and an award would be valid if made within tho time 
fixed, though not filed in Court on the date fixed for 
submitting the award to Court. [p. 846, col. 1.] 

Arumucam Chetti v. Arunachalam Chetti, 22 M. 22; 
8 Ind. Dec. (x. s.) 17; Umersey Premji v. Shamji Kanji, 
13 B. 119; 7 Ind, Deo. (N. s$.) 79; Sita Ram v. Bhawani 
Din Ram, 26 A. 105; A. W. N. (1908) 205; and Asad- 
ul-lah v. Muhammad Nur, 27 A. 459; A. W. N. (1905) 
47; 2 A. L. J. 201, referred to. 

A case was referred to arbitration and I9th 
December was fixed for submitting the award to the 
Court. On that date the award was not filed, and 
the Court superseded the reference, and proceeded 
to hear the case on the merits. The arbitrator signed 
the award at 7 P.M. on the same day and filed it in 
Court on 21st December. The Court, nevertheless, 
decided the case on the evidence. On app~al, the 
District Judge set aside the decree of the first 
Court and remanded the case under Order XLI, 
rule 23, to be tried in accordance with the award: 

Held, (1) that the order of supersession of the 
award was one affecting the merits of the case 
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within the meaning of section 103 of the Civil Pro- 
cedure Code; [p. 845, col. 1.] 

(2) that inasmuch as no particular hour was fixed 
by the Court for making the award, it must be taken 
tohave been made within the time fixed by the 
Court, notwithstanding that it was made after the 
rising of the Court; [p. 845, col. 2.] 

(3) that the action of the Court in superseding 
ihe award amounted to a decision on a preliminary 
point within the meaning of rule 23 of Order XLI of 
the Civil Procedure Code and the order of remand 
by the District Judge was, therefore, correctly made, 
{ p. 846, col. 2; p. 847, col. 1.] 

Nabin Chandra Tripati v, Pran Krishna Dey, 
20 Ind. Cas, 39; 41 O. 108; 18 C. L. J. 618, referred 
to. 


Appeal from an order of the District Judge, 
Darbhanga, dated the llth September 
1915, reversing that of the Munsif, lst Court, 
Madhubani, dated the 4th March 1915. 

Messrs. Ajendra Narain Duita and Karoshi 
Ohundra Dutta, fpr the Appellants. 

Messrs. Lachmi Narain Saha and Shiva 
Narain Bose, for the Respondents. 

JUDGMENT. -The appellants in this 
case were plaintiffs in the original Court, 
They brought a suit for recovery of posses- 
sion of certain lands in the Court of the 
Munsif of Madhubani. On November 11, 
1914, the parties applied to the Court for 
reference of the case to the arbitrator 
named by them. The case was, there- 
fore, by the order of the Court, referred 
to the arbitrator, Baba Krishna Singh 
Thakur, with the request to submit his 
award positively by the 19th of December 
1914. On December 19th, the award of 
the arbitrator was not filed in the Court nor 
any application made by him for time. The 
Court made the following order:—‘‘The 
arbitrator has not submitted the award, 
He has not applied for time. The plaintiff 
has filed an objection also to the arbitration. 
Lat the arbitration be superseded and 
the records be called from the arbitrator. 
Pot up on 14th January 1915 for hear- 
ing.” On 2lst December the arbitrator 
submitted his award and returned the 
record. Whereupon, the Munsif made the 
following order;— The arbitrator submitted 
the award. The Pleadersof the parties be 
informed, and put up on the date fixed.” 
The case was after some adjouroments 
taken upon the llth of February 1915, and 
the Court passed the following order: — The 
defendant’s Pleader contends that the award 
submitted by the arbitrator was signed on 
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19th December 1914 that it was filed in the 
Court on 21st December 1914 and, therefore, 
the award was validand the arbitration ought 
not to have been superseded. But I find from 
the award that the arbitrator signed it 
ab 7 P. m. on-19th December 1914, that 
is, after the order superseding the arbitra- 
tion was passed. The arbitrator did not 
submit the award within the time allowed 
by the Court. The award was, therefore, 
invalid.” The Munsif ultimately, on. 6th 
March 1915, decreed the suit in favour 
of the plaintiffs on the merits of the case, 
z.@, upon evidence given by the parties 
at the trial. The defendants appealed to 
the District Judge of Darbhanga who by 
his judgment, dated llth September 1915, 
set aside the decree made by the Munsif 
and remanded the case to him with the 
direction that he consider the award and 
any objection that may have been made 
thereto within the period allowed by law. 
The learned District Judge held that the 
order of the Munsif. superseding the 
arbitration was ultra vires, because as a 


matter of fact, the award was made 
on the date specified in the Court’s 
order and, therefore, within the time 
fixed by the Court, The plaintiffs have’ 


appealed to this Court. It is contended 
by the learned Vakil for the appellants 
that the order superseding the arbitration 
passed by the Munsif was final, inasmuch 
as no appeal was preferred against it by 
the respondents under section 104, clause 
(a) of the Code of Civil Procedure, and 
hence it was not open to the District 
Judge in appeal to set aside the decree on 
account of any error, defect or irregularity 
in the order of supersession passed by the 
Munsif, inasmuch as the order of 
supersession did not affect the decision of 
the case, within the meaning of section 
105 of the Code of Civil Procedure. There 
does not appear to be any substance in 
the contention that the order of superses- 
sion of the award in this case does not 
affect the merits of the case. It is obvious 
that if the award was not superseded the 
Court was bound to pronounce judg- 
ment upon the award and to pass decree 
in accordance with the award. Therefore, 
the acceptance of the award or the supersession 
of the award affects the decision upon the 
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The point seems to 
have been concluded by the decisions of 
all the High Courts, the leading ease on 
the point is that of Calcutta, Mothooranuth 
Tewaree v. Brindabun Tewaree (1). This case 
has been followed in Damodar Trimbak 
v. Raghunath Hari (2), Achuthayya v. Thim- 
mayya (3), Ram Jiwan v. Nawal Singh (4), 
Ram Autar Tewari v. Deoki Tewari (5). The 
last case was decided on llth February 1915 
by Tudball and Chamier, Judges (Now Sir 
Edward Chamier, Chief Justice) and is 
the latest authority on the point. The 
learned District Judge was, therefore, 
competent to set aside the decree of the 
Munsif on the ground that the order 
of supersession made by the Munsif was 
ultra vires, The first contention, therefore, 
of the learned Vakil for the appellant is 
overruled. 

The second contention on behalf of 
the appellants is that the award was 
not made within the time fixed by the 
Court and, therefore, it was invalid. The 
Court by its orders had fixed the 19th of 
December for the submission of the award. 
The Munsif held that the award, as a 
matter of fact, was made on the 19th 
December, but as it was made at 7 Pe. y. 
after the Court hours it was not made 
within the time fixed by the Court. No 
particular hour was at all fixed by the 
Court for the making of the award and 
if the award was made on the date fixed 
by the Court if must be taken to have 
been made within the time fixed by the 
Court notwithstanding that it was made 
after the rising of the Court. It is then 
contended that as the award was to be 
submitted on the 19th December it was 
intended by the Court that the award should 
have been made by the arbitrator before 
the 19th. Rule 3 of Schedule IL of the 
Code of Civil Procedure is a complete 
answer to this contention. The Court is 


bound by the order of reference to the 
arbitrator to fix such time as it thinks 
reasonable for the making of the 


(1) 14 W. R. 827. 

(2) 26 B. 551; 4 Bom. L. R. 267. 

(3) 31 M. 346; 18 M. L. J. 258; 8 M. Lt. 315, 

W 5 A. L. J. 64k A. W.N. (1908) 242, 4 M, L. T, 


) 29 Ind, Cas 411; 37 A. 450; 13 A. L, J, 653, 
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award apd to specify that time in the 
order itself. There is nothing in the rules 
in Schedule IL of the Code of Civil Pro- 
cedure on arbitration to show that an award 
would be invalid if not filed on or before 
the time fixed for the filing of it in Court. 
All that is required is that the Court must 
fix a time for the making of the award 
and an award would be valid if made 
within the time fixed though not filed in 
Court on the date fixed for submitting the 
award to Court. The learned District 
Judge is, therefore, right in holding that 
19th December fixed for the submission of 
the award must be taken to have been fixed 
under rule 3 of the Schedule for the making 
of the award. This view is again supported 
‘by a string of rulings on the point. In 
Ram Autar Tewari v. Deokt Tewari (5), 
already referred to, the award was not 
filed until three days after the date fixed 
for filing but it was proved that the award 
was made within the time fixed for filing. 
The award was held good and was enforced. 
Reference may also be made to the following 
authorities Arumugam Chetti v. Arunachalam 
Chetti (6), Umersey Premji v. Shamji Kanje (7), 
Sita Ram v. Bhawani Din Ram (8), Asad-ul-lah 
v. Muhammad Nur (9). There is, therefore, 
no substance in the second contention also. 

The third ground taken by the learned 
Vakil for the appellants is that the order 
of remand made by the District Judge 
was wrong, inasmuch as it contravened 
. the provisions of rule 23, Order XLI of 
the Code of Civil Procedure, The point 
urged on behalf of the appellants is that 
the Munsif had not disposed of the case 
on any preliminary point but had dispos- 
ed of it on the merits and hence rule 
23, Order ALI, did not apply to this 
case. To my mind this would be taking 
a very narrow view of the word “preliminary 
point’ referred to in rule 23 Order XLI. 
The first and the foremost point before 
the Munsif was whether the award filed 
by ibe arbitratcr was a valid one or not. 
Jf the award was found to be invalid or 
such as could not be acted upon then 


(6) 22 M. 22; 8 Ind. Dec. (N. s.} 17. 

(7) 13 B. 119; 7 Ina. Dec. (N. 8.) 79. 

(8) 26 A. 105; A. W. N. (1908: 205, 

(9) 27 A. 459; A, W. N. (1905) 47; 2 A. L. J. 201. 
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only the Court could deal with the case 
on merits otherwise the Court was bound 
to give effect to the award and to give 
judgment and decree on the: basis of the 
award. Section 3, clause 2, precludes the Court 
from dealing with the case whenonce it is- 
referred to arbitration save as is provided - 
in the rules in Schedule TI. The first 
Court declined to go into the merits of 
the award itself and disposed of the award 
on a preliminary ground that it was not 
made or filed within the time prescribed 
by the Court. If the Court had decided 
that the award was filed within the time 
and had not thrown out the award on the 
preliminary objection there would have 
been no necessity for the Court or the 
parties to go into evidence atthe trial of the 
case, The case has, therefore, keen disposed | 
of on a preliminary point as contemplated 
by rule 23 of Order XLI of the Code of 
Civil Procedure. Tho Appellate Court has 
set aside the order of the Munsif regard- 
ing the preliminary objection to the 
validity of the award. The subsequent 
proceedings cf the Munsif, that is, the 
taking of evidence and the passing of his 
judgment and deeree in the case, all 
become null and void under rule 38 
Schedule II of the Code of Civil Procedure 
and are setaside as aresultof the reversal 
of the Munsif’s order on the prelimi- 
nary question as to the validity of the 
award. So the case of tte defendants ‘has 
been thrown out on a preliminary point 
by the first Court and the order of remand 
by the lower Appellate Court was, 
therefore, within the powers given to it by 


rule 23, Order XLI., In the second place 
even if the order of the Court below is 
not exactly in conformity with rule 23, 


Order XLI. still if is an irregularity of 
the kind that cannot by itself vitiate the 
judgment of the District Judge, as held 
in Nabin Chandra Tripati v. Pran hrishna 
Dey (10). In Ram Autar Tewari v. Deoki 
Tewart (5) already referred to in the earlier 
part of this judgment where the facts 
appear to be in all respects similar to 
the present case, a similar order of 
remand was passed. The Additional Judge 
set aside the order of the Munsif supersed- 


(10) 20 Ind. Cas. 39; 41 C. 108; 18 C, L. J, 613, 
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ing the awara and the decree passed by 
him on evidence; and remanded the case 
to the Munsif to consider the validity of 
the award. I, therefore, hold that the 
. judgment of the District Judge is not bad 
on account of any defect in the order of 
remand made by him. The result is that 


the judgment of the Court below is 
upheld. This appeal is dismissed with 
costs. 


Appeal dismissed. - 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decape No. 1206 
cF 1915. . 

December 12, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

BEORSI (BEPARI) AND OTRERS— PLAINTIFFS 
-—APPELLANTS 
versus 
AMINUDDI AND OTHERS —DEFBNDANTS— 


RESFONDENTS. 

Bengal Tenancy Act (VIII B.C. of 1885), ss. 52, 188 
— ( o-sharer landlord, right of suit by, Jor his share of 
excess avea—Kabuliyat, construction of-—-Contract Act 
(IX of 1872),s 45—Co-contractees—Suit by one co-con- 
tractee for his share of the obligation, maintainability of, 

Where a kabuliyat described the land let ont as 
50 bighas' by guess, and provided that the lessees 
should enjoy the lund rent-free for two years and there- 
after should pay rent atthe rate of Rs.2 per bigha 
fixed in perpetuity for as much , land as was cleared 
and brought under cultivation, and that when the 
surrounding lands were all brought under cultivation, 
the lessees would be liable to pay rent for the entire 
area in their possession at the stipulated rate: 

Held, (1 that, after all the surrounding lands had 
been brought under cultivation, a co-sharer landlord 
could, under the ‘general law, maintain a suit upon the 
kabuliyat for his share of the rent for the entire area, 
(which was in excess of the 50 bighas) provided he 
made the other co-sharers pro forma parties to the 
suit; [p. 849, col. 2.] 

(2) that such @ suit was nob a suit for the reut of 
additional area under section 52 of the Bengal Tonancy 
Act, and, therefore, section 188 would be no bar to it. 
[p. 850, col. 2.) 

Shital Chandra Bairagi v. Manik Chandra Hazra, 1 
Ind. Cas, 254; 9 C. L. J. 83 ;13 0. W. N. 509; Pramada 
Nath Roy v. Ramani Kanta Roy, 35 C. 381; 10 Bom. 
L. R. 66; 35 I. A. 73; 7 Or. L. J. 189; 18 M. L. J. 43; 
83 M. L. T. 151; 12 0. W. N. 249 and Ram Chunder 
Chuckrabutty v. Giridhur Dutt, 19 C. 755; 9 Ind. 
Dec. (N. s.) 945, referred to. 

Gopal Chunder Das v. Umesh Narain Chowdhr Ys 
17 C. 7695; 8 Ind. Dec. (N s} 1004; Sati Prosad Garga 
vy. Radha Nath Maüy, 18 Ind. Oas. 197; 16 0. L. J. 
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427; and Darik Dhakai v. Aswini Kumar Nag, 20 
Ind. Cas. 659; 18 C. W. N. 942, distinguished. 

As a general rule all co-contractees ought to he 
joined as plaintiffs, but a suit by one co-contractee 
to enforce his share of the obligation would not-be 
bad if the others arc joined as defendants and if 
there is good reason for not joining them as plaintiffs 
[p. 849, col. 2.] 


Appeal against the decree of the District 
Judge, Backergunge, dated the 5th March 
1915, reversing that of the Munsif, 2nd 
Court, Perozepur, dated the llth June 1914, 

FACTS material to the report will appear 
from the following extracts from the judg- 
mentof the lower Appellate Court:— 


“This is an appeal by the defendant in a 
suit for rent that has been decreed. The 
plaintiffs are the holders of a 5/6ths share in 
amiras ijara tenure of which the remainder 
is held by defendant No.7. Defendants Nos. 
1 to 6 are the holders of a howla subordinate 
to this miras ijara, and they executed a 
kabultyat in favour of the entire body of land- 
lords on the 17th of Aswin 1306 for the lands, 
which were then unreclaimed, The kabuli- 
yat stated the area settled with the execut- 
ants to be roughly 50 bighas, and it provided 
that the executants should enjoy the lands 
rent-free for two yearsand that thereafter 
they should pay rent at the rate of Rs. 2 per 
bigha fixed in perpetuity foras much land as 
was cleared and brought under cultivation. 
No period was fixed within which the land 
should be reclaimed, but it was provided 
that if the surrounding lands were all 
brought under cultivation the . executant 
should be liable to pay rent for the entire 
area in their possession at the stipulated rate. 
It was further provided that the rental 
should be made to correspond to the 
acreage when the lauds should be properly 
surveyed and measured. 

The Record of Rights prepared some years 
ago, shows that the actual area of the lands 
comprised in the howla is 83 bighas local 
measure, and it has been ascertained by a com- 
missioner appointed by the Court that all the 
surrounding lands, with theexception of a patch 
measuring 10 or 12 cottas which is kept as 
a grazing ground, are under cultivation. The 
tenants-defendants have brought only a por- 
tion of the lands under cultivation. 

The plaintiffs had previously sued the defend- 
ants for arrears of rent due on account of the 
howla and had prayed for a decree for addi- 
tional rent for additional area. They with, 
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drew the prayer relating to the assessment 
of additional rent with permission to sue 
again and took a decree for rent at the rate at 
which it had been previously realised. In the 
present suit they have prayed for a decree for 
the balance of the rent payable under the 
Í kabuliyat. They have made their co-sharer 
a pro forma defendant and have prayed that 
if anything be found to be due to the co- 
sharer, and the latter fails to join as plaint- 
iff, Court-fees may be realised from them 
on account of such amount and a decree 
granted for the entire sum found to be due. 


The co-sharer defendant did not join as 
plaintiff, and no evidence has been given that 
anything is due to him.. 


The Court below bas given the plaintiffs 
a decree for their share of therent at the 
kabuliyat rate of Rs. 2 per bigha on the 83 
bighas of land comprised in the howla together 
with interest at the rate of Rs. 3-2.0 per 
mensem as provided by the kabuliyat. 

The following contentions have been raised 
before me in appeal. 

Issue No. 1—That the plaintiffs are not 
entitled to maintain a separate suit as they 
have no right to collect reut separately. 


Issue No. 2—-The decree granted by the 
Court below is for the plaintiffs’ share of the 
rent and has the effect of declaring the plaint- 
iffs’ right to collect rent separately. 

Issue No. 83.—Section 183 of the Tenancy 
Actis a bar to the suit, 

* od * ® $ % 

The answer to the third objection is diff- 
cult. There has been no separate attornment 
to the plaintiffs; indeed admittedly there is 
eyen no right of separate collection, The 
plaintiffs profess to sue for the additional rent 
they claim, not under the provisions of sec- 
tion 52 of the Tenancy Act, but on the basis 
of the kabultyat. If they are entitled to 
maintain their suit under the ordinary law, 
section 188 of the Tenancy Act will notapply. 
The questionthenis whether or not the plaint- 
iffs are competent to sue under the, ordinary 
law to enforce a contract in spite of their co- 
sharer’s refusal to join in the suit. There is, 
as far as I am aware no reported decision 
ou the point. In the cases of Panchanan 
Banerji v. Raj Kumar Guha (1) and Gobind 


(1) 19 C. 610; 9 Ind, Dee. (x. s.) 849. 
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Ohandra Pal v. Hamidulla Bhutan (2)! 
the tenants had attorned separately to the 
plaintiffs who were co-sharer-landlords, and 
as the kabuliyats, they executed, gave the 
plaintiffs the right to sue independently for 
additional rent on account of additional area 
found on measurement, it was held that the 
plaintiffs were entitled to maintain suits for 
such additional rent on the basis of the 
kabul’yat and independently of the provi- 
sions of the Tenancy Act. The case of ` 
Baidya Nath De Sarkar v. Sheikh Jhin (3 
was also decided according tothe terms of 
the kabuliyat. The plaintiffs were co-sharer- 
landlords in whose favour the tenant had 
executed a separate kabuliyat providing for 
the payment of additional rent for additional 
area found on measurement. It was, how- 
ever, found on construction of the kabullya- 
that the provision was that in case the rent 
of the entire holding was increased the 
plaintiffs should be entitled to recover sepa- 
rately a proportionate share of such increase. 
The other reported cases are cases in which 
co-sharer landlords sought to maintain sepa: 
rate suits under the previsions of section 30 
of the Tenancy Actand it was held that 
they were not entitled to do so as those 
suits are governed by the provisions of the 
Tenancy Act, and seetion 188 would be a 
bar. The only principle deducible in the 
plaintiffs’ favour ‘from these decisions is 
that where a suit is not based on the pro- 
visions of the Tenancy Act, and where section 
178 does not restrict. freedom of contract, 
a soit may be maintained under the ordinary 
law to enforce the contract. 

In order that the plaintiffs in the present 
case should be entitled to maintain such a 
suit, if must be found that their interest 
and cause of ‘action are several; otherwise 
under the provisions of section 15 of the 
Contract Act they are not competent to sue 
independently. If it could be proved that 
the co-sharer-defendant had, by a private 
arrangement with the defendants, rendered 
himself incapable of suing to enforce the 
original contract, the plaintiffs might have 
been entitled to sue for the enforcement of 
the contract so far as it affected them. No 
such contingency has arisen here. The 


(2) 7 C.W.N .670. . 
(3) 20. W. N. 44; 25 0. 917; 18 Ind. Dee. (x, s.) 
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cause of actidn is non-fulfilment of the 
entire contract and the plaintiffs cannot be 
said to have any separate canse of 
action. Iam, therefore, of opinion that the 
plaintiffs are not entitled to maintain the 
suit. I accordingly allow the appeal and 
dismiss the suit with costs in both Courts.” 

Babu Probodh Chunder Chatterjee (for Babus 
Manmotho Nath Mukheriee and Panna Lall 
Chatterjee), for the Appellants. 

Babu Gunada Charan Sen, for the Respond- 
ents. 

JUDGMENT,—The 
as the owners of a 5/6th share of a 
miras tenure sued to recover rent of a 
houla (subordinate to the miras) held by 
the principal defendants, the owner of the 
remaining 1/6th share of the miras being 
made a pro forma defendant on the ground 
that she refused to join with the plaintiffs 
in the suit. The suit was based upon a 
kabul’yat which described the land let out 
as 50 bighas “by guess” and provided that 
the lessees should enjoy the land rent- 
free for two years and that thereafter. they 
shonld pay rent at the rate of Rs. 2 per 
bigha fixed in perpetuity for as much land 
as was cleared and brought under culti- 
vation. No period was fixed within which the 
land should be reclaimed, but it was provid- 
ed that ifthe surrounding lands were all 
brought under cultivation the executants 
would be liable to pay rent for the entire 
area in their possession at the stipulated 
rate. 

The area of the land comprised in the 
howla was found to be 83 bighas in the 
Record of Rights, and it was also found 
that all the surrounding lands with the 
exception of a small patch of land reserved 
as pasture land had been brought under 
cultivation. 


plaintiffs-appellants 


The plaintiffs stated that they were unable’ 


to ascertain whether any rent was due to 
the pro forma defendant and claimed their 
share of the rent of the entire land. They 
also prayed that the proforma defendant 
might be joined as plaintiff if she desired 
to do so and a decree might be passed 
for the entire rent if it was found that 
the rent due to her was left unpaid, on 
taking ‘additional Court-fee from the 
plaintiffs. The Court of first instance passed 
a decree in favour of the plaintiffs, but 
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on appeal that decree was reversed by the 
District Judge. The plaintiffs have appealed 
to this Court. 

The main ground upon’ which the learned 
District Judge dismissed the suit, viz., 
that under section 45 of the. Contract Act 
the plaintiffs alone could not maintain the 
suit upon the joint contract contained in 
the kabul’yaé cannot be sustained. As 
pointed out in Shital Chandra Bairagi v. 
Manik Chandra Hazra (4), although as a 
general rule all co-contractees ought to be 
joined as plaintiffs, aguit by one would not 
be bad if the others were joined as defend-. 
ants and if there was good reason for 
not joining them as plaintiffs, and that 
one of several joint contractees may sue 
to enforce his «share of the obligation if 
the other co-contractees are joined as defend- 
ants. In tha present case the remaining 
co-sharer, who, it is found, refused to join 
as plaintiff, was made a pic forma defendant 
to the suit. The learned Pleader for the 
respondent also did not attempt to support 
the judgment on that ground. 

It cannot be disputed that the plaintiffs 
can maintain a suit under the general law 


‘to recover the entire rent of the tenure 


provided they make their co-sharer a party 
to the suit [See Pramada Nath Roy v. 
Ramani Kanta Roy (5)], but it is contended 
on behalf of the respondents that this is 
a suit for additional rent for additional 
area under the provisions of section 52 of 
the Bengal Tenancy Act and that, therefore, 
the suit cannot be maintained unless all 
the landlords join as plaintiffs in bringing 
the suit. If the suit is one under section 
52 of the Bengal Tenancy Act the provisions 
of section 188 of the Bengal Tenancy 
Act would apply, and in that case the 
suit cannot upon the authorities be main- 
tained by some of the co-sharer-landlords. 
[See Gopal Ohunder Das v. Umesh Narain 
Chowahry (6) and Sati Prasad Garga v. 
Radha Nath Maity (7).] 

The question, therefore, is whether the suit 
is one under section 52 of the Bengal 
Tenancy Act. Now, the land at the time 

(4) 1 Ind. Cas. 254, 9 C. L. J, 331; 13 C. W. N. 509, 

(5) 35 C. 351; 12 C. W. N. 249; 10 Bom, L. R. 66; 
85 I. A. 73; 7 O. L. J. 189; 18 M. L, J. 48; 3 M. L.T. 
r 17 0. 695; 8 Ind. Dee. (x. s.) 1004, 

(7) 18 Ind. Cas, 197; 16 ©. L, J, 427. 
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it was let out was waste and jungly. It 
was apparently not measured and the area 
was stated to be 50 bighas “by guess.” 
The kabuliyat as stated above provided 
that the tenants would pay rent on the 
entire area at the fixed rate of Rs. 2 per 
bigka, when the lands would be reclaimed or 
when the surrounding lands would be brought 
under cultivation. The rent claimed under 
that contract, therefore, is not additional 
rent for excess land within the meaning 
of section 52 of the Bengal Tenancy Act 
but a claim for rent in accordance with 
‘the terms of the original Jetting. The- 
present case is similar to that of Ram 
_ Chunder Ohuckrabutty v. Giridhur Dutt (8), 
where Pigot and Banerjee, JJ., held that 
such a suit is not for additional rent for 
excess land within the meaning of the 
Bengal Tenancy Act, and that “ there is 
no reason why he should not be entitled, 
to claim separately the rent that is payable, 
not upon any fresh adjustment of the rent 
inconsistent with the continuance of the 
old tenancy, but updn an ascertainment of 
the rent payable in accordance with terms 
of theoriginal letting.” The case is sought to 
be distinguished on the ground’ that the 
plaintiff in that case was in separate 
collection of his share of the rent. That 
fact, however, is immaterial “where the 
suit is not one for additional rent for 
excess area under section 52 of the Act, 
but is a suit brought by a co-sharer-land- 
lord under the general law after making 
all the co-sharers parties to the’ suit. 


The learned Pleader’ for the respondents 
relies strongly on the case of Darik 
Dhakat v. Aswini Kumar Nag (9), in which 
Coxe and Roy, JJ., held that a suit. for 
additional rent on the basis of a kabuliyat 
executed by the tenant in favour of the 
entire body of landlords agreeing to pay 
additional rent for additional area, was 
not maintainable by a  eo-sharer-landlord 
although the other co-sharers are made 
parties to thesuit. But that caseis clearly 
distinguishable from the present. There 
the tenants had executed a kabuliyat | 
agreeing to pay rent for 15 Obighas of 
land, and there was a stipulation that 


(8) 19 C. 755; 9 Ind. Dee. (x. s.) 945. 
. (9) 20 Ind. Cas. 659; 18 C, W. N, 842. 
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the tenant would pay. additional rent for 
additional land. The land on being 
measured was found to be 25 bighas and 
the suit was for the whole rent including 
the rent due on the additional area. That 
was, therefore, a suit for additional rent 
for excess area under section 52 of the. 
Bengal Tenancy Act and the decision in 
that case cannot apply to the present, 
The learned Judges pointed out that the 
existence of an agreement (kabuliyat) does © 
not necessarily take ‘the suit out of the 
Tenancy Act. It is not, however, the 
existence of the kabuliyat, but the fact 
that the whole area was by the terms of 
the kabuliyat to be assessed with rent at 
a fixed rate on the lands being reclaimed 
or in the event of the surrounding lands 
being brovght under cultivation, shows 
that the suit is not one for additional 
rent for excess area. There is no question 
in the present case of any excess area or 
of adjustment of rent inconsistent with 
the terms of the original tenancy. ‘The 
rate of rent was fixed for the whole area _ 
at the inception of the tenancy and the 
tenant agreed to pay the rent for the 
entire land on the happening of the con- 
tingency mentioned in the kabultyat. The 
tenant was paying rent for lands whieh 
had previously been brought under eulti- 
vation, and’ under the terms of the original 
letting he was liable to pay rent for the 
entire area under the circumstances found 
in the case. 

The suit, therefore, is maintainable by 
the plaintiffs upon the kabuliyat under the 
general law, and the provisions: of section 
188 are not applicable to the suit. No other 
question appears to have been urged before 
the Court below. 

The decree of the Court of Appeal below 
must, therefore, be set aside and that of 
the Court of first instance restored. with 
costs in both Courts. 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First Appeal FROM Oroeg No. 57 or 1916. 
December 4, 1916. 

Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 

Hakim NASRAT HUSAIN AND ANOTAER— 
Puaintirrs—A PPELLANTS 
versus 
ADIA SARAN—Derenpant—Responvent, 

Suits Valuation Act (VII of 1887), s. 11—Appeal— 
Suit undervalued—Jurisdiction — Appellant, duty of —~ 
Objection, how taken. 

In an appeal on the ground that the first Court 
had no jurisdiction to try the suit inasmuch as it 
was beyond the pecuniary jurisdiction of that Court, 
the appellant has to show, under section 11 of the 
Suits Valuation Act, not merely that there has been 
an incorrect valuation’ but that the trial of the suit 
has been prejudicially affected thereby. [p. 852, col. 
1.) 


Per Walsh, J.—In such a case an appellant ought 
to take the ground in the memorandum of appeal 
and to state how he has been prejudicially affected. 
[p. 852, col. 2.] ; 

First appeal against the orderof the Sub- 
ordinte Judge, Cawnpore, dated the 14th 
February 1916. 

FACTS:—The suit was brought for a 
declaration that plaintiffs had the rights of 
saknadars in a townin Fatehpore District and 
for other reliefs. The defence was that the 
Munsif had no jurisdiction to try the suit 
and that the plaintiffs had no such rights as 
they alleged. The Munsif decreed the suit 
holding on all points in favour of the plain- 
tiffs. The learned Sub-Judge in appeal only 
went into the question of jurisdiction and 
returned the plaint for presentation to the 
proper Court holding that the suit was 
undervalued and was not withinthe jurisdic- 
tion of the Munsif, 

The plaintiffs appealed to the High Court. 

Dr. 8. M. Sulaiman (with him Mr. Iqbal 
Ahmad), for the Appellants,—All evidence 
had been tendered and had been recorded 
by the first Court. All findings necessary for 
the disposal of the suit had been arrived at 
and the suit was decided on the merits. 

Section 11 of the Suits Valuation Act pro- 
vides that an objestion as to jurisdiction will 
not be entertained in appeal unless it was taken 
in the first Court as well as in the lower 
Appellate Court and the latter is satisfied 
that the under valuation has prejudicially 
affected the disposal of the suit. In this 
case no doubt the objection was taken in 
both the Courts but there is no finding that 
the under-valuation has prejudicially affect- 


INDIAN OASES, 


851 


ed the disposal of the suit on the merits. 

Isubmit that itisthe clear duty of the Court 
to record such a finding. Ju the absence ‘of 
such a finding the order of the lower Appel- 
late Court is defective. 

I rely on Wahidullah v. Kanhaya Lol (1) 
Dalip Singh v. Kundan Singh (2) in both of 
which cases this Court remanded the case 
to the Court below for trial on the merits 
and for finding whether under-valuation had 
‘prejudicially affected the disposal of the suit. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondent.—The defendant-respondent 
raised this point at the earliest possible 
opportunity. He is not responsible. 

Jf a party is compelled to produce evidence 
or if he consents to the trial of the suit under 
protest, the Court cannot have jurisdiction 
to try the suit. 

An issue may be sent to the lower Court 
for a finding as to the question of prejudice. 

The case was a complicated one, and 
involved a consideration of intricate ques- 
tions and the Court can itself record a 
finding that it would be better for such a case 
to betried by a Sub-Judge, Prejudice is a 
mixed question of factand law and this Court 
can record its finding on it. 

{Piccorr, J—Did you urgein the memo- 
racdum of appeal in the lower Appellate 
Court that under-valuation had prejudicially 
affected the disposal of the suit? | 

No. The provisions of section 11 must, 
however, have been brought to the notice of 
the Judge in argument, 

Dr. S. M. Sulaiman, in reply.—The defend- 
ant not having urged prejudice in his appeal, 
the case should be sent back for trial on the 
merits, 


JUDGMENT, 


Picscotr, J.—These are three connected 
appeals which raise a point of law. The said 
point is clearly covered by authorities of this 
Court. It issufficient to refer to the Full 
Bench case of Wahidullah v. Kanhaya Lal (1) 
and the recent case of Dalip Singh v. Kundan 
Singh (2). The three suits in question were 
instituted in the Court of a Munsif, In each 
case the defendant objected that the suit had 
been under-valued. An issne was framed 


(1) 25 A. 174 A.-W.N. (1902) 222. 
(2) 22 Ind. Cas, 614; 36 A. 5812 A. L. J. 21, 
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on this point, but was not separately tried. The 
learned Munsif tried the question of valuation 
along with the cther issues, after taking 
all the evidence offered by both parties. He 
found in favour of tbe plaintiff on the ques- 
tion cf valuation and Le decreed the plaint- 
ifs’ suits on the merits. The defendant 
appealed tothe Court of the District Judge 
and kis appeals were transferred to the Court 
of the Subordinate Judge for disposal. 
That Court has found that, as a matter of fact, 
the suits had been undervalued and that their 
correct valuation was such as to bring them 
beyond the pecuniary jurisdiction of the 
Monsif’s Court. On this finding alone it 
has set aside the decree of the Court of 
first instance and has passed in lieu there- 
of an order that the plaint in each of 
the three suits should be returned to the 
plaintiff to be presented to the proper Court, 
that is to say, to the Court of the Subordi- 
nate Judge. Thereis no reference in the 
judgment of the Court below to the 
provisions of section 11 of the Suits 
Valuation Act IX of 1887. Itis not clear 
from the record whether any reference was 
mace to this section in argument before the 
lower Appellate Court. We notice that in 
the memorandum of appeal to that Court, 
although the defendant challenged the find- 
ing of the Ccurt of first instance onthe 
question of valuation, he did not clearly or 
explicitly take the point that he bad been 
prejudiced by the fact that the suits had been 
tried in the Court of the Munsif. At any 
rate the lower Appellate Court has, in 
deciding the three appeals before it, over- 
looked the provisions of the section referred 
to above. The case is strictly on all fours 
with the two previous reported decisions of 
this Court. Following the precedents there 
set, we must set aside the decree of the 
lower Appellate Court in each of these three 
cases and remand each of these cases to that 
Court for disposal with regard to the pro- 
visions of the Suits Valuation Act as men- 
tioned above. The costs of each of these 
appeals will abide the event. 


WALSH, J.—l agree. I think section 11 of 
the Suits Valuation Act clearly throws the 
burden on the appellant to show not merely 
thatikere las keen an incorrect valuation, 
tut that ihe trial of the suit which means of 
cuurce the decicion against himself has becu 


prejudicially affected therebys I think he 
ought to take the ground in the memorandum 
of appeal and to state bow he has been 
prejudicially affected. There is no better 
method of testing an argument of that kind, 
than by examining the grounds which are 
put forward by the person who makes the 
allegation, and satisfying one’s self whether 
it is made out in fact or whether it is suff- 
cient in law. It seems pretty clear that it 
was thought by the appellant or by those 
who conducted the case in the Court below 
on his behalf that it was sufficient to show 
that there was an incorrect valuation. It is 
very hard on the Judge if bis attention is not 
drawn to the section, and I am inclined to 
think that his attention was not properly 
drawn to the matter at all. 


Appeal allowed; Oase remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM AppELLATE Decree No, 4171 
or 1913. 

November 22, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
HIRANMOY KUMAR SAHA AND oTHERS—~ 
PLAINTIFFS— APPELLANTS 
TETSUS 
BANKA BEHARI GHOSE - Devenvanr— 
REsvONVEN‘’. 

Landlord and tenant—Lease by trespasser—(Godd 
faith Rights of parties. 

A person taking a settlement of land from a tres- 
passer in de facto possession is not entitled to remain 
in possession as a tenant as against the rightful 
owner, unless it is found not only that he acted bona 
fide in taking the settlement but also that the person 
from whom the settlement was taken was acting 
bona fide in making the settlement with him, [p. 
854, col. 1.] 

Binad Lal Pakrashi v, Kalu Pramanik, 20 O. 708; 
10 Ind Dec. (N s., 4:7, distinguished. 

Upendra Narain Bhattacharya v. Proteb Chandra 
Pardhan, 8 © W.N 320; 4) O. 708; krishna Nath 
Chakruvarti v. Muhammad Wafiz, #1 Ind, Cas. 789; 21 
OC. W., N. 98; 23 0. L. J. 568, followed. 

Appeal against the decree of the District 
Judge, Nadia, dated the 16th June 1933, 
affirming that of the Subordinate Judge of 
that District, dated the 31st of May 191z. 

FACTS of the case appear from the 
juagment. 
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Babus Ram Ohandra Majumdar and Upend- 
ra Nath Bagchi, for the Appellants, contended 
that the finding of the lower Appellate 
Court to the effect that although the lessor, 
Madan Mohan Roy, had no title to the 
land settled with the defendant Banku 
yet as the defendant acted Lona fide in 
taking settlement of the land from 
his lessor and as he did not know that 
his lessor had no title to any portion of 
the land settled, but that on the other 
hand, he believed in good faith that he 
was taking settlement from a person who 
had good title to the atta? land, 
good faith on the part of the lessor is 
not necessary and that the lesseo’s 
good faith is sufficient to protect him from 
eviction, is bad in law, In order that a tenant 
may retain the land of which he had 
taken settlement from a person who had 
no title to such land it is essentially 
necessary that there should be bona fide 
conduct notonly on the part of the person 
taking the settlement but also on the 
part of the person making the settlement. 
Good faith of the lessee alone is not 
sufficient. Lessor’s good faithis also neces- 
sary. See Upendra Narain Bhattacharya v. 
Protab Ohandra Pardhan (1). According’ to 
the Full Bench case of Binad Lal Pak- 
rashi v. Kalu Pramanik {2} it cannot be 
said that the good faith of the lessor is 
not necessary. If there was bona fide 
conduct on the part of both the defendant 
and his lessor then and then only the 
defendant would be entitled to the protec- 
tion provided for in the Bengal Tenancy 
Act. Simply because the defendant alone 
has acted in good faith he is not entitled 
to be protected from ejectment. See Krishna 
Nath Chakravarti v. Muhammad Wafiz (3). 
The defendant cannot claim protection from 
eviction as it has not been shown that 
his lessor acted bona fide and in good faith 
in making the settlement. 

- Babus D. N. Chakrabarty and Brojo Lall 
Chakrabarty, for the Respondent. There is 
nothing to show that the lessor Madan 
Mohan acted mala fide. At the time of 


(1) 8 0. W. N. 320; 31 C. 703. 
_ (2) 20 0. 708; 10 Ind. Dee. (N. s,) 477. 

(3Y 31 Ind Cas. 789; 23 C. L. J. 663 at p. 563; 21 
G, W, N. 93. 


t 


making the settlement the landlord Madan 
Mohan was in ds facto possession of the 
land by the erection of pillars. The 
defendant tenant took settlement of the 
land in good faith. Aceording to the Full 
Bench case of Binad Lal Pakrashi v. 
Kalu Prumantk (2), de facto possession in 
the owner and good faith on the part 
of the tenant are suffisient to protect the 
tenant from eviction. The case of Peary 
Mohun Mondal v. Radhika Mohun Hazra 
(4) decides simply that if the tenant 
enters on the land bona fide the rule of 
law laid down in the Full Bench case of 
Binad Lal Pakrashi v. Kalu Pramanik (2) 
will apply. 

If a person is in de facto possession as 
a proprietor under a bona fide assertion 
of right then the tenant entering upon the 
land bona fide and in good faith is pro- 
tected from ejectment. This is quite con- 
sistent with the law laid down in the 
case of Madhu v. Sabor Ali (5) ard Tepu 
Mahammad v, Tefayit Mahammad (6). 

Babu Ram Churn Mazumdar replied. 

JUDGMENT. —It has been found by 
the lower Court that the land in dispute 
is in the zemindari of the plaintiffs. It 
has been also found that the defendant 
took settlement of the same from a 
neighbouring zemindar in good faith. Upon 
these findings, the first Court allowed the 
defendant to remain in possession and the 
plaintiffs were given a decree for pos- 
session by receipt of rent from the defendant. 
In the lower Appellate Court, it was con- 
tended on behalf of the plaintiffs, that ib was 
not sufficient to find the bona fides of the 
tenant and that if was further necessary 
to find whether the person from whom 
the tenant took settlement, was acting 
bona fide in making the settlement with 
him. The learned Judge, however, thought 
that it was not necessary to enter into 
that question as it was, in his opinion, 
immaterial whether the lessor made settle- 
ment in” good faith or otherwise. That, 
however, does not seem to be the correct 
view of the law as laid down in somo of 
the latest cases. 


(4) 8 0. W. N. 315; 5 C. D. 5.9. 

(5) 6 Ind. Cas. 177; 14 C. W. N. 681; Li Or. L. J. 
283. 

(6) 29 Ind. Cas. 216; 19 C, W, N. 772. 
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The case relied on in the lower Court 
was the case of Binad Lal Pakrashi v. Kalu 
Pramanik (2). That case decided that if 
a tenant took settlement from a trespasser 
in good faith, he might be considered a 
tenant in aceordance with the definition 
of the word in the Bengal Tenancy Act 
and he allowed to retain possession. The 
question of the bona fides of the person 
so letting him in was not raised in that 
case and probably could not be raised, as 
the landlord in that case had been liti- 
gating for title to the property. That 
case formed the subject of consideration 
inthe case of Upendra Narain Bhuttacharya 
v. Protab Chandra Pardhan (1) and it was 
held that it was necessary to find whether 
the landlord letting in a tenant was 
acting bona fide in doing so. That case 
has been followed in a number of cases 
which have been considered in the case of 
Krishna Nath Chakravarti v, Muhammad Woafie 
(3) and the latest opinion on the subject 
is that the bona fides of the persons from 
whom the tenant takes settlement have 
also to be considered in deciding whether 
the tenant is to be allowed to retain 
possession as a tenant. We see no reason 
to differ from the view. expressed in these 
cases, 

The learned Vakil for the respondent 
bas referred to some other cases, viz., 
Peary Mohun Mondal v, Redhika Mohun 
Hazra (4), Madhu v. Sabar Ali (5) and 
Tepu Mahammad v. Tefayit Mahammad 16). 
But none of -these cases decided the exact 
point now raised by the learred Vakil 
for the appellant. 

That being so, the appellant is entitled 
to a decision of the Court below upon 
the point now raised by him as to whether 
Madan Mohan in letting ont the land to 
the defendant acted bona fide. The case 
was argued on this point alone. No other 
point was pressed. 

The judgment of the Court below is 
set aside and the case sent back for a 
decision on the above point. If the Court 
finds that Madan Mohan acted bona fide 
in making the settlement defendants will 
retain their possession, 

Costs will abide the result, 


Appeal allowed; Oase remanded. 
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PATNA HIGH COURT. 
APPEAL FROM ApPPRLLATE Decree No. 1646 
or 1915. 

January 2, 1917. 
Present:--Mr. Justice Atkinson. 
CHAIRMAN or GAYA MUNICIPALITY 
—Derenpant—APPELLANT 
versus 


Babu SUKAN SINGH—Ptaintirr-— 


RESPONDENT. 

Bengal Municipal Act (III B. C. of 1884, sè 240, 
241, 242A (b)—Construction of platform on open 
space between house and drain, whether ‘erection’ of 
building— Gaya Municipal Rules, r. 1, whether 
ultra vires—Statutory rules, object and construction of 
—Notice of removal or demolition under section 241 
(3'—Remedy of party aggrieved—Omission to appeal 
to Commissioners, effect of—Suit for declaration and 
injunction against Municipality, maintainability of. 

The erection of a platform on an open space 
between the outer wall of a house and the street 
drain is an ‘erection’ within the meaning of section 
240 of the Bengal Municipal Act, for which the pre- 
vious sanction of the Municipality is necessary. [p. 
886, col. 2] - 

Rule 1 of the Rules framed by the Gaya Munici- 
pality under the powers vested in them by section 
241 (d) of the Act is not ultra vires or unreasonable. 
[p. 856, col, 2.] 

An order, therefore, issued by the Municipality to 
a house owner to leave an open space between the 
external wall of his house and the drain adjoining 
the road is not illegal [p. 856, col. 2.] 

A person aggrieved by an order under section 241 
(3) must exhaust the statutory remedy provided in 


` section 242A before going to the Civil Courts for 


redress. [p. 856, cols 1 & 2.] 

Section 241 (d) indicates the line or foundation 
upon which a Municipality should frame their 
rules. If they exceed their jurisdiction and the 
limitation imposed upon them by the section, then 
their rules will be ultra vires. Where the rulesare , 
framed in the interests of public health they should 
not be construed in too strict and too limited a tenge, 
[p. 855, col 2; p. &56, col, 1.] 

The rules, after receiving the assent of the Lieu- 
tenant-Governor, should be read as if they were 
incorporated in the Statute, unless there is something 
in them patently outside the jurisdiction conferred by 
it. [p. 856, col. 1.] 


Appeal against the order of the Additional 
Sub-Judge, Gaya, dated the 28th April 1914, 
reversing tbat of the Officiating Munsif, 
first Court, Gaya, dated the 7th Angust 1914. 

Mr. Khurshed Hasnain, for the Appellant. 

Mr. Rulwant Sahai, for the Respondent. 


JUDGMENT,—This case comes on appeal 
from the Additional Subordinate Judge of 
Gaya reversing a decision of the Munsif of 
Gaya, dated the 7th August 1914; and the 
question mainly turns upcnthe rules made 
by the Gaya Municipality under the pro- 
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visions of the Bengal Municipal Ast, Act 
III of 1884. 

It appears that the plaintiff's house in 
Gaya fell down or became dilapidated in 
consequence of floods, and he was anxious to 
re-build his house, and before doing so 
applied to the Municipal authority of Gaya 
for leave to re-build or re-erect his house, 
and the Municipal authority conceded the 
plaintif’s application and allowed him to 
re-build on the strict understanding that he 
would leave a space between the external 
wall of his house and the drain adjoining 
the road of 2 feet 3 inches in depth and 34 feet 
8 inches in length. The plaintiff agreed to 
leave this space free of any structure or 
building whatsoever. Bat after be had 
re-built his house, and having obtained the 
concession or the right which he did from 
the Municipality, he suddenly took it into 
his head to build upon the space between the 
house and the drain a pukka masonry 
platform covering the entire area of 34 feet 
8 inches by 2 feet 3 inches. The Manicipal 
authority complained’ that what the plaintiff 
had done was in violation of the terms he 
had made with them; and itis alleged and 
not controverted, that this pukka platform 
outside the plaintiffs house was completed 
on the 20th November 1913; and upon 
the 25th November 1913 notice was served 
by the Municipal authority of Gaya upon the 
plaintift requiring him forthwith to remove 
the platform which he had erected outside his 
house and between his house and the drain. 


The plaintiff now contends that it was 
quite unnecessary for him to have applied 
for leave to the Municipal authority to 
re-build his house; and that they have 
no power whatsoever to prevent him from 
building upon this strip of land which 
adjoins his house, and which is his own 
property, this pukka platform; and that 
if any rule exists in the Municipality of 
Gaya to the contrary it is ulira vires, 
and if not ultra vires it is unreasonable ; 
and accordingly he brings this action for 
a declaration that he ia entitled to build 
this pukka masonry platform outside his 
honse, and claims that the defendants 
may be injuncted from in any way inter- 
fering with the platform which he has 
erected, 

The case is a simple case, and appears 


to me to have received very little con- 
sideration at the hands of the Subordinate 
Judge. He has eursorily glanced at the 
several sections of the Act and half con- 
sidered them, and several sections he has 
entirely ignored, as he also appears to 
have ignored some general principles. 
However, it is well to note that this 
platform was built as part and parcel of 
the plaintiff's design in the re-bnilding of 
his house; and that becomes material, 
because the plaintiff says in his plaint 
that finding that this piece of land which 
he had agreed to leave free and unocen- 
pied would be of use to him in the occu- 
pation and enjoyment of his house he 
thereupon made up his mind to build the 
pukka masonry platform that he has 
brill, and, therefore, we may take it that 
the building of the pukka platform formed 
part of the entire scheme for the enlarge- 
ment or rebnilding of his house. 


Now, section 241 of the Bengal Muni- 
cipal Act IIT of 1884 endows the Com- 
missioner with power to make rules for 
the regulation of the erection or re- 
erection of houses, not being huts, within 
the Municipality; and accordingly the Munici- 
pality have made rules in pursuance of 
the powers so vested in them, and the 
rules made are applicable to districts No. 1 
to No. 9 of the Gaya Municipality and in 
which this house is situated. One of the 
purposes for which the Municipality may 
make rules is provided by clause (d) of 
section 24], namely, to provide space to 
be left about the house which is being 
re-built in order to secure free circulation 
of air, to facilitate the removal of foul 
and obnoxious matter and to prevent the 
possibility of fire by creating air spaces 
in front of dwelling houses to be re-built 
or newly built. What the Act contemp- 
lates is to indicate the line or foundation 
upon which the. Municipality are to 
frame their rules, and the purpose and 
object which they are to have in view. 
It is fot the Municipal authority in pursu- 
ance of that power to frame their rules 
in accordance with it. If they exceed 
their jurisdiction and the limitation imposed 
upon them by the Statutes, then their 
rules will be ultra vires. But it seems to be 
recognised by the House of Lords and by 
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all other Courts that in these matters 
wide discretionary powers’ must be given 
to local bodies in the interest of public 
health, and their rules must not be 
construed in too strict and too limited a 
sense. Now, the object of the Statutes 
was, to provide free spaces for air and 
scavenging and for the prevention of fire 
in the re-building of houses, and the 
Municipal authority was charged with the 
making of rules in that behalf. When 
the rules are made under the Statute 
they are submitted to the Local Govern- 
ment for sanction; and when the sanction 
has been obtained, the rules are -to be 
enforced. Now, in this particular case 
the -rules were submitted to the Jieute- 
nant Governor in Council and were 
approved of and sanctioned by the Lieu- 
tenant Governor in Council. Sub-section (2) 
of section 241 prescribes that once the 
rules have been sanctioned by the Local 
Government and duly published then the 
rules are to have the force and effect of 
law. ‘Therefore, i read these rules as if 
they were incorporated in the Statute, 
unless I can find something in them 
which shows them to be patently outside 


the jurisdiction conferred by the Statute.: 


I must refer to section 242A, 
clause (b), which provides the 
procedure to be adopted by a person 
‘aggrieved upon whom a _ notice bas 
been served under sub-section 3 of 
section 241; and admittedly in this case 
on the 25th November the plaintiff was 
served by the defendants with a notice 


sub- 
mode or 


under sub-section 8 óf section, 24l, 
and Mr. Das admitted to me in reply 
that if such a notice had been served 


then admittedly this action would be 
unsustainable, if the provisions of section 
< 242A, sub-clause (b), were to apply to 
this case. | 

Now, I am satisfied niyself, because it 
is not traversed in the plaint, that the 
notice was served within 15 days from 
the erection of this platform which was 
completed on the 20th November, and that 
that being so, if the plaintiff had any cause 
for feeling aggrieved he had a statutory 
remedy provided by section 242A, namely, 
an appeal to the Commissioners, and while 
that remedy. exists, in my opinion, it .is 


“not. 


not open to the plaintiff’ to pursue a 
remedy otherwise than that provided by 
the Statute. There is ample authority to 
support that proposition, certainly in 
England, and 1 believe also in this 
country. But the learned Subordinate 
Judge has held that rule 1, clause (a), 
made by the Municipality is ultra vires, 
and, therefore, not binding on the plaint- 
iff, and if not ulira tires, it is unreason- 
able and, therefore, not binding on the 
plaintiff. In my opinion both these 
contentions are wrong in point of law, 
I think that 1ule 1 of the rules 
of the Municipality of Gaya dated the 
22nd January 1912 is not ultra 
vires, that the rule is made in pursuance 
of the powers conferred by section 241, 
clause (b), that it does no more 
than provide according to its own 
design the methods ty which the objects 
indicated in sub-clause (b) can be carried 
into effect; and merely because a form 
of explanation is given at the conclusion 
of paragraph A, which the Jearned Judge 
thinks is somewhat unique, it does not 
invalidate the entire rule. I see nothing 
in this rule to render italira vires. Is 
it unreasonable? In my opinion, clearly 
The whole object and intention of > 
the Act of Parliament was to make 
provision, in the interest of public health, 
for the free circulation of air, to facili: 
tate the removal of all foul and obnoxi- 


ous matter and to prevent the possibi- 
lity of fire by creating air spaces in 
front of dwelling houses to be re-built 


or newly built. Accordingly in this case 
we have an erection of a house within 
the definition of the word “erect” in 
section 240, namely, a material alteration 
or enlargement of a building. We must 
take the erection of this platform in con- 
junction with the improvements which 
the plaintiff made to his house conse- 
quential upon the destruction of his build- 
ing by the floods and which was in 
form one entire scheme for the enlarge- 
ment of the prior existing building, and, 
therefore, this case is an erection within 
the meaning cf the Staiute. 

For these reasons ] am of opinicn that 
the learned Subordinate Judge erred in 
law in holding that the rules of the 
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Gaya Municipality were ultra vires or 
that they were unreasonable. Accordingly 
I shall reverse the order of tbe learned 
Subordinate Judge and set aside his 
judgment and re-establish the judgment 
of the learned Munsif, with which I 
entirely agree. I award the defendants 
in this case the costs of this appeal and 
in the lower Appellate Court. 


Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Orvit Appgzats Nos. 1108 to 1111, 
1113 to 1115 anp 1120, 1128 to 1125 
or 1914. 

October 10, 1916. 
Present:—-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier, 

Sree RAJAH BOMMEDEVARA VENKATA 
NARASIMHA NAIDU BAHADUR 
ZEMINDAR GARU —Puaintire 
— APPELLANT 
VETSUS 


ANDAVOLU VENKATARATNAM (Deap) 


AND OTHERS—Deran nants — RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 11, O. XIV, 
vy. 1—Res judicata— Matter” in s. 11, meaning of— 
Question of law, decision on, when res judicata— Mined 
questions of law and fact, treatment of-—Landlord and 
tenant—Ghattuthumuln, levy of, finding as to, whether 
res judicata in subsequent suit between same parties. 

A decision on an abstract question of law is not 
res judicata. [p 859, col. 1.5 


Where a decision on a point of law, whether it be 
on the construction of a document or of a Statute or 
on Common iaw or on Oustomary Law settles a ques- 
tion that arises directly out of the conflicting views 
as to the rights of the parties, it is res judicata. [p. 
861, cols. 1 & 2.] 

Though it is a convenient treatment to say that a 
particular case is a mixed question of law and fact 
and that the doctrine of res judicata does not, there- 
fore, apply to it, it must bé seen what exactly are 
the issues involved and decided. The question 
whether an issue arising in a case is of law or of 
mixed fact and law, must depend on the way in 
which the issues are framed, quite apart from the 
question which is really decided in the case. Any 
issue which, as framed, contains questions of fact and 
law must be split up in such a manner that a pure 
issue of law can be framed on the hypothesis of the 
finding of fact one way or the other. [p. 839, col. 1.] 


_ perly a cess at all as 


A defence or claim based on a questiun of law is a 
‘matter’ within the meaning of Explanation TI to sec- 
tion 1], Civil Procedure Code. A ‘matter’ must some- 
times include an issue of law and where the point of 
law directly affects the rights in litigation between 
the parties to the suit, it is a ‘matter’ within tho 
meaning of the section. [p. 859, col. 2] 

Mangalathammal v. Narayanswami Aiyar, 80 M, 
461; 17 M. L. J. 250; Natesan Chetty v. Vengu Nachiar, 
3 Ind. Cas. 701: 388 M. 102;6M.L. T. 818; 20 M. L. 
J. 20; Badar Bee v. Habib Merican Noordin, (1909) A. 
C. 615: 78 L. J. P. C. 16l; 101 L. T, 161; Rai Churn 
Ghose v. Kumud Mohon Dutta, 1 0. W. N. 687: Bishun 
Priya Chowdhurani v. Bhaba Sundari Debya, 28 
O. 318; Aghore Nath Mukerjee v. Kamini Debi, 6 Ind. 
Cas. 554; 11 C.L J. 461 and Secretary of State v. 
Rajah of Venkatagiri, 3> Ind. Cas 266; 31 M. L. J. 97; 
(1916) 2 M. W. N.96; 4 L. W. 138; 20 M. L. T, 284, 
referred to. 

Parihasaradi Ayyangar v. Chinnakrishna Ayyangar, 
5 M. 804; 2 Ind. Dec, (N. s ) 211, Mangalathammal v. 
Narayanswami Aiyar, 30 M. 461; 17 M. L. 4, 250 and 
Natesan Chetty v. Vengu Nachier, 8 Ind. Cas. 701; 6 
M. L. T. 313: 20 M. L. J. 20: 33 M. 102, distinguished. 

Plaintiff, a zemindar, sued his tenants to recover 
acess known as ghattuthumulw in 1902. The Munsif 
heid that the plaintiff was not entitled by sheer 
force of custom to a perpetual payment of the cess 


by the inamdars without any obligation on his part” 


to maintain any of the old irrigation works in the 
villages concerned. Plaintiff preferred a similar suit 
against the defendants in 405 when a similar 
decision was given. The District Judge, on appeal, 
reversed the Munsif’s decree. In second appral, the 
High Court called for findings as to whether the 
parties and the subject-matter were the same as in 
the suit of 1902 and, on receipt of findings in the 
affirmative, pronounced judgment in 19tz stating, 
‘we accept the fir ding and set aside the decree’: 

Held, that the Munsif’s judgment of 1902 was res 
judicata and the decision of the High Court in 1912 
that that decision was res judicata was also res 
judicata. [p. 861, col. 2.] 


Second appeals against the decrees of the 
District Court of Kistna at Masulipatam, 
in Appeal Suits Nos. 133 to 144, 145, 148 
to 150 of 1913, preferred against those of 
the District Munsif, Ellore, in Original 
Suits Nos. 899, 891, 896 of 1911, 305, 294 
of 1908, 962, 897 of 1911, 295 and #01 
of 1908, 894, £90, 895, 900 of 1911 and 
293 of 1908, respectively. 


The Hon’ble Mr. S. Srinivasa Aztyengar 
(Advocate-General) and Mr. V. Ramaduss, 
for the Appellant. 


Mr. V. Ramesam, for the Respondents. 
JUDGMENT. 

Napier, J.—These are series of appeals 
by the plaintiff zeméndar in suits brought 
by him against tenants to recover a cess 
known as ghattuthumulu. lt is not pro- 
only Government 


ate 
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and statutory bodies can levy cesses, but 
is a charge claimed by him in respect of 
pre-anicut irrigation facilities which are no 
longer in existence. As pointed out by the 
District Judge the High Court bas held 
that this charge is recoverable, but he has 
dismissed the suits onthe ground that the 
principle of res judicata prevents the recovery. 
He has divided the appeals before him into 
five batches, the first four, being those in 
which notice had gone to the respondent 
and the fifth batch containing appeala in 
which no notice had gone but were dealt 
with by him under Order XLI, rule 11. It 
will be convenient to treat these latter with 
the first four as the appeals are before 
us, Oatof the whole number, however, 
some are not yet before us and they will 
be indicated in the classification. Follow- 
ing his classification as far as possible, we 
divide the appeals as under: The first 
batch corresponds to his first batch and 
contains Second Appeals Nos. 1110, 1115 and 
1124, together with Second Appeals Nos. 
1119 and 1121 which are not before us. The 
second batch contains his second and third 
batches and covers Second Appeals Nos. 1109, 
1114, 1120, 1:123, 111], 1113, 1116, 1117 
and 1125, The third batch contains Second 
Appeals Nos. 1118 and 1108. 

Mr. Ramesam, for the respondent, admits 
that the appellant is entitled to succeed 
in the first batch as they undoubtedly 
must be decided against him if his conten- 
tion on the second batch is sustained. He 
also admits that the third batch must also 
succeed on the same principle—with the 
result that Second Appeals Nos. 1110, 1115, 
1124, 1108 and 1118 must be allowed if 
we uphold his argument. 

There remains then to consider the second 
batch. It is urged that these are res 
judicata in that the High Court in.1912 in 
Second Appeals Nos. 616 to 629 of 1908 held, 
on second appeal from the decisions cf 
the District Munsif in suits of 1905, that 
the matter was ves judicata by reason of 
the decision of the District Munsif ebetween 
the same parties in 1902. It is not denied 
that the decision of the High Court in 1912 
does cover these cases. It is urged, first, 
that that judgment, although correct on the 
materials then before the High Court, does 
not bind us in these second appeals þe- 


- tention, that he is entitled by the 


|| 
cause another judgment of the High Court 
in 1892 was not before it. Secondly, that 
that judgment of the High Court in 1912 
is not binding on us because itis merely 
on a point of law. With regard to the 
first argument it is sufficient to say that 
this contention was never put before the 
District Munsif who decided the cases now 
under appeal and we cannot allow it to 
be raised now. We must, therefore, confine 
ourselves to the second question. 

The broad proposition contended for is 
that a decision on a pure question of law 
is not res judicata. The decision of the 
High | Court is Exhibit A and it simply 
says “we accept the findings and sət aside 
the decrees.” The issue sent down for 
finding was whether thə parties to those 
second appeals and the lands, the subject 
of them, were the same as those dealt 
with by the District Munsif in 1902, and 
the finding was that the parties and the 
lands were the same. It is argued on this 
that the question decided by the Munsif 
in the snits of 1902 was a pure questicn 
of Jaw and accordingly the decision of the 
High Court in 1912 must have been a pure 
question of law too. The decision of the 
Munsif is Exhibit F, and the issue is as 
follows: —‘Is the plaintiff entitled to levy 
on the plaint land the cess called ghattu- 
thumulu. (This issue includes consideration 
of the question whether, granting that the 
cess is payable by custom, the plaintiff is 
not entitled, in the present circumstances 
of the parties, to enforce the same.)” It 
is dealt with by the Munsif on page 53 
of the printed papers and his decision is 
as follows:— I bold that the plaintiff's con- 
sheer 
force of custom to a perpetual payment of 
the plaint cess by the namdaris withont 
any obligation’ on his part to maintain any 
of the old irrigation works in the villages 
concerned is not sustainable.” Now there 
is no doubt that if the question of res 
judicata was out of the way, this would 
be the very issue to be decided by the 
High Court now and we have, therefore, to 
decide whether that finding does operate as 
res judicata. Mr. Ramesam urges that it is 
a mixed question of fact and law and, as 
such, is res judicata. Mr. Narasimha Rao 
relies on certain decisions. In Mangalatham- 
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mal v. Narayanswami Aiyar (1) it was 
decided that an erroneous decision on a 
question of law in a previous suit is no 
bar, in a subsequent suit between the same 
parties, to the Court deciding the same 
question, provided the decision in the 
latter case does not in any way question the 
correctness of the former decree. In Natesan 
Chetty v. Vengu Nachiar (2) it was decided 
that an order or decree passed ona mistake 
of law does not operate as res judicata, 
with the same reservation. Now it could 
at once be “conceded that a decision on an 
abstract question of law is not res judicata. 
But the difficulty arises in applying that 
proposition to cases that come before the 
Court. It is a very convenient treatment 
to say that a particular case is a mixed 
question of fact and Jaw and to hold that 
the doctrine, therefore, does not apply. But 
speaking for myself, I find it difficult to 
appreciate exactly what is meant by the 
term “mixed question of fact and law.” 

It seems to me that the question, whe- 


ther an issue arising ina case is of law 
or is of mixed fact and law, must 
depend on the way in which the issues 


are framed, quite apart from the ques- 
tion which is really decided in the case. 
It must be possible to split up any issue 
whicb, as framed, contains questions of fact 
and law in such a manner that a pure 
issue of law can be framed on the hypo- 
thesis of the finding of fact one way or 
the other, and I cannot conceive that the 
whole question should be decided by the 
frame of the issue. lt igs a matter of daily 
experience that some Judges frame issues 
in a concentrated form, while others analyse 
the questions ab issue between the parties 
and frame an issue of law on the hypo- 
thesis of the alternative findings of fact. 
I must not be understocd to mean that the 
phrase “mixed question of fact and law” is 
not one that should be used. JTonly mean 
that, to me it does not contain a principle 
which I can apprehend. 

Before proceeding to examine the cases 
any further, J think itadvisable to examine 
the section, which is section 11 of the 


(1) 30M 461 at p. 463; 17 M. L. 
(2) 3 Ind. Cas, 701; 33 M. 102; 6 
L. J. 29, i 


J. 250. 
M. L. T, 313; 20 M. 


the words 


présent Code of Civil Procedure, “No Court 
shall try any suit or issue in which the 
matter directly and substantially in issue 
has been directly and substantially in issue 
in a former suit between the same parties,” 
Order XIV, rule l, states that “Issues arise 
when a material proposition of fact or law 
isaffirmed by one party and denied by the 
other;” and “issues are of two kinds; issues 
of fact and issues of law.” Applying the 
Janguage of Order XIV to section 11 we get 
the language “No Court shall try any suit 
or issue of fact or of law in which the 
matter directly and substantially in issue 
has been directly and substantiallyin issue . 
in a former suit.” Mr. Narasimha Rao 
contends that the word ‘matter’ there does 
not include a point of law and this may 
be so with regard to some propositions of 
law decided in a case, but the word ‘matter’ 
is used in two of the Explanations to the 
section; the second of which certainly throws 
light on its meaning: “Any matter which 
might and ought to have been made 
ground of defence or attack in such former 
suit shall be deemed to have been...... directly 
and substantially in issue in such suit.” It 
can hardly be contended that a defence or 
claim based on a question of law is not 
‘matter’ within the meaning of this Explana- 
tion. Tf his contention were correct the 
decision on a point of law in any suit, 
entirely apart from the question of a decision 
on an issue) would not be final between the 
parties and a fresh suit could be brought 
on the same cause of action, provided that a 
new point of law was raised. So ‘matter’ 
must inelude an issue of law sometimes, 


cand it seems to me that where the point 


of law directly affects the rights in litiga- 
tion between the parties to the suitit must 
be matter within the meaning of the section. 
The doctrine of res judicata is stated in 
Halsbury’s Laws of England, Volume XIII, 
page 331 as follows: “Where res judicata is 
pleaded by way of estoppel to an entire cause 
of action, it amounts to an allegation that 
the whole legal rights and obligations of the 
parties are concluded by the earlier judg- 
ment which may involve the determination 
of questions of law as well as findings of 
fact.’ In my opinion the phrase “legal 
rights and obligations of ihe parties” and 
“which may involve the deter- 
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mination of questions of law” cover the same 
ground as the language “any suit or issue 
of law in which the matter directly and 
substantially in issue ete., etc.,” in the section, 
Mr. Ramesam relies on a decision of the 
Privy Council in Badar Bee v. Habib Merican 
Noordin (3) and a careful examination of this 
case certainly does show the principle which 


the Board applies, quite apart from the 
particular language of the section. The 
appellant petitioned to have it declared 


that the devise and gifts contained in the 
6th clause of the testator’s will were void, 
and that the lands comprised therein and 
the income thereof being undisposed of 
belonged to the testator’s next-of-kin. By 
that 6th clause he gave certain lands in 
Penang, which he directed to be called “the 
wakaf of Mahon:ed Noordin,” to trustees for 
certain purposes. By a decree of the Supreme 
Court of the Straits Settlements in 1872, 
it was held that one of the purposes for 
which the income of the wakaf was to be 
applied was void as not being lawful 
charitable gifts and that the gifts fell into 
the undevised residue of the testator’s estate. 
In consequence of this decree a sum of 
$700 out of the rents and profits of the 
wakaf was for several years paid to the 
next-of-kin. But the trustees, after that, 
seem to have declined to pay this amount 
either to the next-of-kin or to the resi- 
duary legatees, doubtless owing to the 
residuary legatees having protested against 
payment to the next-of-kin. In 1889 one 
of the next-of-kin brought a suit in respect 
cf that annual sim of $700 against the 
trustees. The trustees pleaded that they were 
‘advised that the amount ought to be paid 
to the residuary legatees. . It was dezided 
by the Court that the defendants were 
estopped from raising that defence. Several 
years afterwards, the only daughter of the 
eldest son of the testator filed a petition for 
declaration that the property comprised in the 
wakaf was at the death of the testator 
vested in his trutees and executors in trust 
for the next-of-kin of the testatof living 
at the time of his death. It was decided 
by the Court of Appeal that the said lands 
were vested in the said trustees in trust 
for the residnary legatees, save and except 


(3) (1909) A. 0.615; 78 L. J. P.C, 16]; 101 L.T. 
161. . 


the two yearly sums ‘amounting to 
$ 700 which yearly sums were payable to 
the testator's next-of-kin—the ground of 
decision being tkat, so faras the yearly 
sum of $700 was concerned, the 
matter was res judicata by the first decree. 
But they held that the amount of $ 700 
formed only a small portion of the total 
income yielded by the properties mentioned 
in clause 6 and that there was nothing in 
the case from which it could be inferred 
that the next-of-kin had been recognized 
as entitled to anything beyond the 
$ 700. The next-of-kin appealed to the 
Privy Council and it was in that appeal 
that the present judgment was given. 
Their Lordships say: — The decree of 1872 
was a decision on the construction of the 
testator’s Will as to the destination of funds 
released fiom the operation of the trust 
declared by the 6th clause of the Will..... i 
The result is that it appears that the point 
raised by this appeal has already been 
adjudicated on and it is not open to the 
Court, in the case of the same question 
arising between the same parties, to review 
a previous decision not open to appeal.” 
Now here clearly the decision of the first 
Court was ona pure question of law, namely, 
the construction of the testator’s Will, the 
question being to whom any moneys released 
from the trust by reason of the trust 
being found not to be good at law should 
go. The amount affected by the judgment 
was only a sum of $ 700, but theic 
Lordships have held that the first case 
decided the legal rights of the parties and 
that that decision governed claims made 
subsequently where the same question arose, 
namely, the construction of the Will. It 
cannot be contended, that this puint of law, 
namely, the true construction of the Will 
as to the destination of released funds, 
was nota matter “directly and substantial- 
ly in issue” in both suits within the meaning 
of section ll, and yet it is difficult to see 
what question of fact was mixed up in it. 
It is to be noted too that the Board draw 
no distinction between questions of law and 
mixed questions of fact and law. In a case 
reported in Rai Churn Ghose v, Kumud Mohon 
Duita (4) the High Court held that 
the decision of a Court cn the question 


(4) 10. W. N. 687. 
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whether rent, was payable under section 
53 of the Bengal Tenancy Act quarterly 
or annually was res judicata. The Bench 
put if on the ground that it was a mixed 
question of law and fact. I find a difficulty 
in seeing the question of fact but the deci- 
sion seems to me in entire accordance with 
Badar Bee v, Habib Mərcan Noordin 
(3). In Bishnu Priya Jhowdhurani v. Bhaba 
Sundari Debya (5) the High Court held that 
a decision on the question whether a stipula- 
tion in a kabuliat was valid and binding 
between the parties was res judicata. All 
the cases were considered by Mookerjee, J. 
in anelaborate judgment reported in Aghore 
Nath  Mukerjee v. Kamini Debi (6). 
He applies the test of mixed question of fact 
and law to the construction of a clause in 
a Will in which process, I am with ‘respect, 
unable to follow him but he says that the 
decision on the question of the true construc- 
tion regulates the rights of the parties. That 
latter test seems to me to be the one applied 
in Badar Bee v, Habib Merican Noordin (8) 
and also to give due effect to the words of 
section 11 of the Code. The question has 
been recently considered by the Chief Justice 
in Secretary of State v. Rajah of Venka- 
tagiri (7) and the Court had the decision in 
Badar Bee v. Habib Merican Noordin (8) before 
it, Thecases in Mangalathummal v. Narayan- 
swami Atyar (1) and Natesan Chetty v. Vengu 
Nachiar (2) and all the Calcutta cases were 
also cited. The learned Chief Justice applies 
the decision of the Privy Council to the 
question of the right of Government to 
resume nams in zemindart and decides that 
such a decision cannot be said not to'be 
res judicata on the ground thatit is errone- 
ous in law. J is to be noted that the 
Chief Justice does not apply the test of 
mixed question of fact and law. My con- 
clusion is both on the authority of the 
Privy Council and on the language of the 
section that where a decision on a point 
of law, whether it be on the construction 
of a document. or of a Statute or on Common 
Law or on Customary Law settles a question 


(5) 28 0.818 at p. 328. 
(6) 6 Ind. Cas. 554; 11 C. L. J. 461. 
.. (7) 35 Ind. Cas. 266; 31 M. L.J. 97 at p. 117; (1916) 
© 2M, W. N. 96; 4 L. W. 133; 20M. L, T, 234. 


that arises directly ont of conflicting views as 
to the rights of the parties, it is res judicata, 
In this view I think the cases in Parthasaradi 
Ayyangar v. Chinnakrishna Ayyangar (8), Man- 
galathammal v. Narayanswami diyar (1) and 
Natesan Chetty v. Vengu Nachiar (2) cannot 
now be regarded as accurately expressing 
the law though they may be correct on the 
facts of each particular cáse, as they are 
inconsistent with Badar Bes v. Habib 
Merican Noordin (3) and Secretary of State 
v. Razah of Venkatagiri i7). Intbis view 
the decision of the District Munsif in the 
1902 suits that the zemdndar cannot by 
custom claim the payment of the charge 
without maintaining the tanks is res judicata, 
and the decision of the High Court in 1912, 
that that decision is res judicata is also res 
judicata, The Appeals in‘ Nos. 1108, 1110, 
1115, 1118, 1124 will, therefore, be allowed 
with costs and the Appeals Nos. 1109, 1111, 
1118, 1114, 1116, 1117, 1120, 1129, 1125 will 
be dismissed with costs. The memorandum 
of objections will be dismissed with costs. 


Sapastva AryaR, J.—I entirely agree. The 
actual decision in Parthasaradt v. Chinna- 
krishna Ayyangar (8) might, perheps, be sup- 
ported on the ground that the decree in the 
plaintiff's favour in an injunction suit 
affects only the particular defendants who are 
parties thereto individually and that in a 
subsequent suit for injunction against other 
individuals, the .questions decided in the 
first suit cannot be res judicata. [See Sada- 
gopachariar v. Rama Rao 19) and Sadagopa 
Ohariar v. Krishnamoorthy Rao (10).] 


I also think that Wallis, C. J., in 
Secretary of State v. Rajah of Venkuta- 
giri (7) has clearly changed the views 


which he had expressed in the cases reported 
in Manglathammal v. Narayanswamit Aiyar 
(1) and Natesan Chetty v. Vengu Nachiar (2), 
in the light of the Privy Council decision in 
Badar Bee v. Habib Merican Noordin (8) and 
the decision of Mookerjee, J., in Aghore Nath 


` 


(8) 5 M. 304; 2 Ind. Dee. (x. s.) 211, 

(9) 26 M. 376. 

(10) 30 M. 185; 4 A. L. J. 383; 11 CG. W. N.. 
585; 50 L.J 566: 17 M. L. J, 240; 9 Bom. L, R. 663; 
2 M. L, T, 204; 34 I, A, 93 (P: C.). 
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Mukerjee v. Kamini Debi (6) though my Lord 
does not expressly say so. I might also refer to 
Bisanu Priya Chowdhurant v. Bhaba Sundari 
Debya (5) where the distinction is pointed 
out between the contention that the decision 
on an abstract question of law (say a ques- 
tion of limitation between the parties) in 
one suit is res judicata so that the law 
of the land should itself be deemed to have 
been altered when that question arises. in 
subsequent suits between the same parties 
and the contention that e legal right, found 
declared or awarded in favour of one of the 
parties in one suit though based on an 
erroneous view of the law or an erroneous 
construction. of a document is 7es judicata 
when the same legal right is controverted 
in subsequent suits between the same parties. 
The first contention is unsustainable while 
the second ought to be upheld. - The memo- 
randum of objections will stand dismissed 
with costs, not being pressed. 


Appeals partly allowed; 
Memo of odjections dismissed. 
V.R.P. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLAtE Decree No, 476 
or 1914, 

A December 6, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
KRISTADHAN GHOSE—Ptaintirr— 
APPELLANT 
VETSUS 


GOLAM MANDAL—DEFENDANT— 


RESPONDENT., 

Bengal Tenancy Act (VII B C. of 1885), s. 29—~Land- 
lord and tenant—Amalgamation of tenancies, whether 
changes their incidents—Enhancement of rent—Plead- 
ings—Appeal, fresh basis for claim, whether can be 
adopted in. | 

Where two occupancy holdings are amalgamated 
without any registered document, the lands remaining 
the same, and the consolidated jama is enhanced 
more than 2 annas in the rupee on the old jama, 
then unless it is proved that a new tenancy has 
been created or the parties intended to create a now 
tenancy, the invidents of the old tenancy remain 
unchanged, so that the landlord cannot get enhanced 
rent in contravention of the provisions of section 29 
of the Bengal Tenancy Act. [p. 868, col, 1.] 

. Where the plaintifi’s case in the lower Court was 
not that a new tenancy had been created or that the 
parties had intended to create a new tenancy by the 
amalgamation of the ‘old tenancy, he cannot be 
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allowed to contend in second appeal that a new ten- 
sai was created by the amalgamation, [p. 863, col. 
J. 

Appeal against the decree of the District 
Judge, Murshidabad, dated the 27th Novem- 
ber 1913, affirming that of the Munsif, first 
Court, Kandi, dated the 17th March 1913. | 

FACTS of the case appear from the 
judgment. . 

Babus Ram Chandra Majumdar and Tur- 
keshwar Pal Ohoudhri, for the Appellant. 
The defendant respondent held two jotes - 
ander the plaintiff-appellant. Subsequently 
in 1301 B. X., the two jotes were consoli- 
dated together and a consolidated rent ex- 
ceeding the rent of the two jamas together by 
more than 2 annas in the rupee was settled, 
The defendant on being sued for rent con- 
tended that under section 29 of the Bengal 
Tenancy Act the plaintiff cannot get rent 
exceeding the previous rent by more than 
2 annasin the rupee. The only question’ 
for determination, therefore, is whether the 
plaintiff is entitled to get the fall extent . 
of the enhanced rent settled. My submission 
is that after consolidation a new jote was 
created. It is clear that section 29 has no 
operation when a new jote comes into exist- 
ence. Therefore, unless it is found that 
after consolidation the old jotes were intended 
by the parties to be kept alive it cannot be 
said that the rent has been enhanced in 
contravention of the provisions of section 29. 

The principle laid down in Mulluk Chand 
Das v. Satish Chandra Das (1) supports my 
contention. That was a case of splitting up 
of one jote, but the principle which governs 
the splitting up of a jote applies also in the 
ease of consolidation of two or more jotes. 
lf by consolidation a new tenancy was created 
the question of the right of occupancy does 
not arise, and vonsequently section 29 can 
have no proper application. 

[Cuarterjsz, J.—Your point is that 
defendant is not an occupancy-ratyat, There» 
fore you are entitled to recover the enhanced 
rent agreed upon? | : 

Yes. The whole point is whether by the 
consolidation a new tenancy was created. 
Before applying section 29 one way or the 
other it must be definitely found what the 
intention of the parties was when the 
jamas were consolidated together. — 


(1) 8 Ind, Cas. 8C6; 11 C. D. J. £6 at p.59;.14-0, We 
N. 335, x ars 
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[CuarreR k, J.—The point was not raised 
in any of the lower Courts. ] 

In the case reported in Mulluk Chand Das 
v. Satish Chundra Das (1) the point was not 
taken in the lower Courts. Still it was allowed 
to be raised before the High Court, and the 
High Court gave effect to the contention. 

Babu Karunamoy Bose, for the Respondent, 
was not called upon. 

JUDGMENT.—This is an instance of the 
various subterfuges that have been devised 
to evade the salutary provisions of the Bengal 
Tenancy Act. 

Two occupancy holdings were amalgamat- 
ed in 1301 B. S., without any registered 
document, the lands remaining the same 
but the consolidated jama being an enhance- 
ment of more than 2 annas in the rupee on 
the old jama. The lower Courts have given 
a decree on the old state of things. 

It is contended before us that there 
ought to have been a finding as to whether 
the landlord and the tenant intended by 
this amalgamation to create a new tenancy. 
This was never the case of the appellant in 
the-Courts below. In the first Court, his 
case was that the tenant wasa non-occu- 
pancy-ravyat and that, therefore, be was 
liable to pay atthe rate at which he. had 
been paying for more than three years and 


that failing; his contention was that ke was’ 
entitled to realise rent at the enhanced rate 


under proviso (1) to section 29. 

Both the grounds failed on the Courts 
deciding first, that he was an occupancy- 
rayat, and secondly, that there was no written 
document, It was never the case of the 
plaintiff that a new tenancy had been created 
or that the parties had intended to create 
a new tenancy. All the facts point to the 
conclusion that the old tenancy was to con- 
tinue and that all the incidents of the 
tenancy were to remain unchanged. 

In this view of the case, there is no sub- 
stance in this appealand it is dismissed 
with costs. 

Appeal dismissed. 
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PATNA HIGH COURT. 


-~ Misceccaneous Civin Appeat No. 228 oF 1916. 


December 14, 1916. 
Present: —Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
KEDAR NATH MARWARI AND OTRERS— 
DECREE- HOLDERS —ÅPPELLANTS 
versus 


JAI BERHMA AND OTHERS— 
JUDGMENT- DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 144— 
Restitution, principles governing — Property, sale of, not 
covered by proclamation —Sale certificate, cancellation 
of, in appeal—Application for restitution—Auction. 
purchaser, rights of. 

On an application for restitution under section 144, 
Civil Procedure Code, the Courts should not only 
restore parties to the positions which they held 
before the erroneous order was made, but should also 
make restitution from party to party, as nearly as 
possible, simultaneous. [p. 865, col. 1.] 

Where a sale of property not covered by the pro- 
clamation is afterwards set aside, the judgment- 
debtor can claim restitution only ou payment to the 
purchaser of the purchase-money. The purchaser 
caunot be forced to seek his remedy against the 
decree-holder or required to vacate, till restitution is 
made of the sum paid by him for the property 
erroneously offered for sale. [p. E65, cols. 1 & 2; p. 
868, col 2.] 

Courts acting under section 144, Civil Proceduro 
Code, will only re-place parties in the position 
which they actually occupied at the time of the order 
reversed and will not consider all the various sub- 
sequent positions voluntarily taken up by the 

arties as the remote consequences of that order, 
p. 866, col. 1; p. 869, col. 1.] 

Appeal against the order of the Sub-Judge, 
Godda, dated the 20th August 1916, 

Mr. Hassan Imam, Sir Rash Behari Ghose 
and Messrs. Purendva Narain Sinha, Naresh 
Ohandra Sinha and Ranjit Sinha, for the 
Appellants. 

Messrs. Pugh, Sarat Chandra Mukerji and 
Mahomed Tahir, for the Respondents.. 

JUDGMENT. 

Ros, J.—This appeal arises from pro- 
ceedings under section 144, Civil Procedure 
Code. The appellants are Kedar Nath Mar- 
wari and others, auction-purchasers, and re-- 
spondents are Jai Berhma, and others, judg- 
ment-debtors. 

Raja Thakur Berhma the father cf the 
judgmept-debtors, was very deeply indebted 
in the early years of this century, his 
principal creditors being members of the 
family of the appellants. Anant Ram 
Marwari, the father of Sri Mohan Marwari, 
held a decree against him upon a mortgage- 
debt by. which was secured eight annas of 
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the village Patsanda. Another two annas 
of the same village had also been given to 
the same creditor as security for another 
debt. One Jivan Ram Marwari -held a 
. decree for Rs, 42,000 and in execution of 
that decree attached the Raja’s milkiat right 
in six annas out of sixteen annas of Mahal 
Tappa Patsanda, eto. The application for 
attachment sets forth that “this property 
is mortgaged in the bond of Babu Anant 
Ram Marwari and others decree-holders and 
also a two-annas share of the said mahal 
which has been hypothecated as security on 
behalf of the defendant in the case of 
execution of a mortgage-decree by the said 
Babu Anant Ram Marwari and others decree- 
holders against the judgment in the first 
Court of the Subordinate Judge of Bhagal- 
pore; inall eight-annas share of the said 
mahal, the estimated value being Rs. 50,000 ” 

Now this entry of the share to be attached 
as six annas was in all probability a mistake 
for eight annas. lt was eight annas out of 
the sixteen annas that was originally 
mortgaged to Babu Anant Ram Marwari. 
It was clearly the intention of the auction- 
purchasers to attach and bringto sale the 
whole of the property secured upon the two 
debts due to Anant Ram Marwari. It 
happened that the residue of the property 
was also six annas ard inasmuch as there 
was no six-annas share mortgaged to Anant 
Ram, there appears to have crept into the 
minds of those interested in the proceedings 
the illusion that what had been attached was 
the unmortgaged six-annas share. The sale 
notification published in the Gazette speci- 
fically mentioned that the share to be sold 
was not mortgaged to Anant Ram and in the 
letter asking for the sanction of the Gommis- 
sioner of Bhagalpur (which was necessary 
before this property could be sold in execution 
of a money-decree) it was again stated that 
the property to be sold was the unencumbered 
six annas share, Though spoken of in the 
proceedings as the unencumbered share this 
six-annas was not entirely unencumbered, 
three annas of it had been given as security 
forthe satisfaction of a decree obtajned by 
Gobardhan Marwari, the brother of Anant 
Ram, and in the sale proclamation upon which 
the property was put upto auction by the Nazir 
of the Court there is a note to the effect that 
ofthe share to besold three annas is held in 
security forthe satisfaction of Gobardhan’s 
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decree. Itis unnecessary to speculate upon 
whether this change in the wontity of the 
property to be sold was intentional or 
unintentional. lt is sufficient to say that 
though the property attached was without 
doubt the share mortgaged to Anant Ram, 
the property actually put up to sale in the 
auction room was the six-annas residue not 
mortgaged to Anant Ram. Even the judg- 
ment-debtor himself was under the impression 
that it was the unencumbered six-annas share 
that had been sold, as is clear from a petition 
of the judgment-debtor to be found at puge 
16 of the paper book. This petition was 
filed in connection with a petition by the 
auction-purchasers for confirmation of sale 
and the issue of a sale-certificate. It was an 
objection to the confirmation of the sale but 
was afterwards withdrawn and on its 
withdrawal the learned Subordinate Judge 
confirmed the sale made byhis Nazir and 
directed the issue of a certificate of sale of 
the property not covered by the mortgage to 
Anant Ram. Against this order for a sale- 
certificate the judgment debtor appealed to | 
the High Court. The High Court refused to 
cancel the certificate of sale, holding that it 
was quite obvious that what was sold was the 
unencumbered six annas. 

On appeal to the Privy Council the 
Judivial Committee held that only that can be 
sold which has been attached, and in the body 
of its judgment humbly advised His Majesty 
that the appeal should be allowed and that 
the order of the Subordinate Judge confirming 
the sale together with the certificate granted 
thereunder dated 23rd December 1904 
should be set aside, and added “this will of 
course have the effect of setting aside all 
subsequent proceedings on the part of the 
auction- purchasers based thereon.” 

Thesuccessful appellants upon receiptof this 
order in Council applied to the Subordinate 
Judge for restitution. The auction-purchasers 
objected to restitution on various grounds. 
The learned Subordinate Judge refused to 
accept these objections. He ordered the 
judgment-debtors to be restored immediately 
to possession of the property of which 
possession had been delivered to the auction- 
purchasers under the-sale-certificate. The 
auctiou-purchasers appeal and in support of 
the appeal Sir Rash Behari Ghose urges: 

(1) That the respondent before the Privy 
Council Chatri Rant Marwari was dead 
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before the appeal came on for hearing in the 
Privy Couacil, and that, therefure, the order 
cannot affect his share in the property of 
which possession was delivered to him, which 
share is half an anna of the sixteen annas. 

(2) That the auction-purchasers cannot be 
asked to vacate the property until the amount 
deposited by them to complete the sale has 
been refunded, 

(3) That in order to obtain a clear title to 
the property the auction purchasers paid 
Rs. 34,000 to Gobardhan Marwari in.accord- 
ance with the security-bond entered into by 
the judgment debtor for the satisfaction of 
the decree obtained by Gobardhan Marwari. 
That before eviction from the property this 
sun must be restored to them. 

Mr. t ugh, on the other hand, ecntendsthat 
the sale-certificate having basu eancallel, the 
delivery of possession following on the 
certificate of sale becomes inoperative and 
that it is incumbent now upon the- Court 
to forthwith restore the judgment-debtors 
to the property without considering at 
. this stage avy question that may after- 
wards arise between the parties, 

Upon a plain reading of the words of 
section 144, it seems to ‘me that the 
Courts should not only take care that all 
parties are restored to the positions which 
they held before the erroneous order was 
made but should also make restitution 
from party to party, as nearly as pos- 
sible, simultaneous, - 

lt seems to me utterly inequitable that 
the judgment-debtor in this case, who 
acquiesced in the idea that the six annas 
unencumbered share had been put up to 
sale, should derive benefit from this mis- 
take and should forthwith return to 
possession of the property without any 
arrangement whatever for the restoration 
to the »uctiun-purchaszer of the money paid 
upon the auction- purchase, 


Mr. Pagh contends that it is the 
business of the auction-purchaser to get 
that money ont of the decree-holders as 
best as he can by subsequent proceedings. 
I can see no force at all inthis argument. 
The words of the sectinn are clear: “any 
party entitled t? any benefit by way ‘£ 
restitution should be placed in the posi- 
tion which he would have vceupiel but 
for the erroneous crder made.” But for 
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the erroneous order made the auction- 


purchasers would have had in October 
19)3 Rs, 31,14.000 in their pocket, and 
it is the business of the Court to see 


that Rs. 1,12,-C0 is pat back into their 
pocket simultaneously with the restoration 
of the judgment-debtor to his property. 

Mr. Pugh suggests to us an alternative, 
thata sale certificate should now be given on 
the six 2nnas share mortgaged to Anant Ram. 
l can hardly helieve that he is serious in 
making this suggestion. That share has 
never been sold. The sale proclamation 
was for the unencumbered share. The 
notification in the Gizatte was for the unen- 
cambered share. Sanction of the Commis- 
sioner was taken for the sale of the unen- 
cumbered share, and the Nazir actually 
put up for sale the uneucumbered share. 
Undoubtedly the Judicial Committee intend- 
ed that the effect of their order should 


_ ba that the order confirming the sale made 


by the Nazir should be set aside and this 
their Lordships have actually said in the 
body of their judgment. For the reason 
that the judgment-debtor in his appeal 
had not asked for this particular 
relief does not appear in the decree. The 
only restitution that can be made to the 
auction-purchaser is restitution of the sum 
paid by him for property erroneously 
offered for sale. . 

It appears that this sum was rateably 
distributed among thirteen judgment-creditors 
who held decrees against the judgment- 
debtor, Raja Thakur Barhma, Until those 
creditors refund the money the auction- 
purchaser should not be required to vacate 
the property. It cannot be contended 
that this entails any hardship upon the 
judgment debtor. The money was paid 
to his creditors in liquidation of his debts 
and if the similar judement-creditors 
are not prepared to restore it to the 
auction purchaser, if is reasonable that 
the jadgment-debtor should refund it 
before rgturning to possession of his pro- 
perty. 

We are not in sympathy with the 
arguments advanced by Sir Rash Behari 
Ghose in respect of the liquidation of the 
mortgage lien in satisfaction of the charge 
held by Gobardhan Macwari upon the pro- 
perty. Tne payment of cash in satisfac. 
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tion of that charge was 
order of the Court. It 
payment made by the auction-purchaser 
for hisown convenience. Seeing, morecver, 
that Gobardhan Marwari was the uncle of 
the ostensible auction-purchaser, it is by 
no means certain that any payment was 
made and it is more than probable that 
there was no close serutiny of the account 
rendered by Gobardhan Marwari. The appel- 
lants cannot be held to be in a stronger 
position than this, that they having dis- 
charged the lien held by Gobardban 
Marwari are entitled to hold the property 
bound by that lien. This appearsto be 
in “accordance with the principles laid 
down in Gunga Prosad v. Brojo Nath Das (1) 
and other cases to the same affect 
and is in accordance with the terms of 
the section. The Courts can only ré-place 
the parties in the position which they 
actually occupied at the time of the order 
reversed, they cannot consider all the 
various subsequent positions taken up 
voluntarily by the parties as the remote 
consequences of that order. 

It may be suggested that this order 
‘amounts in effect to a denial of justice to 
the judgment-debtor and permanent depriva- 
tion to him of the property wrongly put 
up for sale. I see no reason why justice 
should be denied to the anuction-pur- 
chaser in preference to the judgment-debtor. 
The auction-purchaser has done no wrong, 
he was not concerned in the mistake 
made either in the proclamation or in 
the attachment. In good faith he bid for 
the property which the Nazir of the 
Court had assured him was up for sale, 


not made by 
was an optional 


The judgment-debtor, on the other hand, 
is in the wrong, in that be has never 
made any attempt to satisfy the decree 
made against him and in that he acquiesc- 


ed in the mistake made in the gale 
proceedings. If any one ‘should suffer 
clearly it is the judgment-debtor. Nor 


does he suffer any appreciable iñjury. He 
is entitled to some twelve years’ mesne 
profita. As far as I can ascertain, the 
mesne profits will approximately balance 
the purchase-money with interest from 
the date of its deposit, with the result 
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that there will be no real delay 
restoration to the property: 

The last point for consideration is whe- 
ther the judgment-debtor is entitled to 
restoration of five-and-a-half-annas share 
of the property or of the whole six annas. 
There is no proof on the record that 
Chatri Ram is dead. The learned Sub- 
ordinate Judge must go into this point. 
If he is satisfied on the evidence taken 
that Chatri Ram was dead at the time of 
the hearing of the appeal by the Judicial 
Committee, it is clear that the decree made 
at that hearing cannot affect the interests 
of his heir. Inthat event the judgment- 
debtor will be entitled to restoration to 
fiveand ahalfannas only of the property 
wrongly given to the auction-purchaser 
with mesne profits on that share only and 
the auction-purchaser is entitled to recover 
only eleven-twelfths of the mcney paid by him. 
The orders of the Subordinate Judge should, 
therefore, be set aside and the papers 
returned to him with these instructions: — 
That he do ascertain, firstly, whether . 
Chatri Ram died before the hearing of the 
appeal by the Judicial Committee; (2) 
that be do ascertain the amount of mesne 
profits due on the share in respect of 
which restoration is to be made and (3) 
that he set off the sum due to the judg- 
ment-debtors as mesne profits against the 
sum due tothe auction-purchasers in re- 
covery of their deposit. and in the event 
of the sum due to the judgment-debtors 
being in excess of the sum due to the 
auction- purchasers, he do restore possession 
of the property forthwith to the judgment- 
debtors and in the event of thesum due 
to the auction-purchasers being in excess of 
the sum due to the judgment-debtors he 
do refuse to restore possession of the pro- 
perty until the deficit due to the auction- | 
purchasers has been made up either by the 
decree-holders or by the judgment-debtors 
themselves. 

I would make no order as to the costs of 
this appeal. 


JwaLa Prasan, J.—This isan appeal aris- 
ing cut of anapplication under section 144 
of the Code of Civil Procedure. The 
judgment-debtors were owners of the entire 
sixteen-annas share of a Mahol Tappa 
Pateanda. Ten annas out of sixteen annas 


in his 
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of the share was subject to the mortgage 
of Anant Ram Marwari and others 
and is referred to in these proceedings as 
the ten-annas encumbered share. The 
remaining six-annas is referred to in these 
proceedings as the unencumbered six-annas 
Share, although three annas out of it was 
subject to certain encambrances created by 
the security bonds executed by the judg- 
ment-debtors in favour of Gobardhan Das 
Marwari in execution cases Nos. 3 and 4 
of 1902. The appellants are auction- 
purchasers at a sale held on July 27th, 
1904, in execution of a money-decree against 
the judgment-debtors. 
described in the attachment and the sale 
proclamation as being six-annas share of 
Tappa Patsanda under the mortgage of 
Anant Ram Marwari. On 20th December 
1904 the appellants applied to the Sub- 
ordinate Judge who had held the sale to 
grant them a sale-certificate in respect of 


six-annas unencumbered share, 2.e., distinct. 


and outside the ten-annas encumbered share 
which was under the mortgage of Anant 
Ram and others, alleging that by mistake 
the property was described in the attachment 
and the sale proclamation as being under 
the mortgage of Anant Ram, whereas the 
property should have been cescribed as 
being not under the said mortgage. On 
the same date (20th December 1904) the 


Subordinate Judge, who had held the 
sale, granted a sale-certificate to the 
auction- purchasers in respect of six- 


annas unencumbered share as desired by 
the acution-purchasers. The Subordinate 
Judge held that it was clearly the intention 
of the Court to sell the six-annas share 
of Tappa Patsanda which was not covered 
by Anant Ram’s mortgage and it was this 
six-annas unencumbered share which -was 
sold to the auction-purchasers on 27th 
duly 1904 and that there existed no donbt 
in the minds of the judgment debtors or 
auction-purchasers as to what property 
was being sold. The auction-purchasers 
paid into the Court Rs. 1,12,000 for which 
the property was knocked down. On appli- 
cation by several decree-hoiders who had 
obtained decrees against the judgment- 
debtors, the Court directed a rateable 
distribution of the purchase-money, which 
was accordingly distributed and paid under 
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the orders of the Court. The auction- 
purchasers paid the encumbranse of 
Rs, 34,000 over three annas out of the six- 
annas unencumbered share, covered by the 
two security bonds which the judgment- 
debtors had executed in favourof Gobardhan 
Das and which had been notified at the 
time of the auction-sale. On 26th December 
1904, the auction-purchasers obtained 
possession of the six annas unencumbered 
share through Court. 

The judgment-debtors appealed to the 
High Court of Calcutta against the order 
of the Subordinate Judge of the 20th 
December 190-4, granting the sale-certificate 
in respect of the six-annas unencumbered 
share. The High Court, by its judgment 
dated the 26th June 1906, dismissed the 
appeal of the judgment-debtors, and 
confirmed the order of the Subordinate 
Judge granting the sale-certificate of the. 
six-annas unencumbered share. The judg-, 
ment-debtors then appealed to His Majesty. 
Their Lordships of the Judicial Committee,- 
by their judgment dated the 25th November, 
1913, held that the property described in 
the attachment and the proclamation was, 
six annas subject to the existing mortgage,. 
whereas the effect of the certificate of 
sale granted by the order of the Sub-.’ 
ordinate Judge was to make the sale that 
of a property not attached, namely, the 
six-annasy unencumbered property, which. 
could not be sold inasmuch as it was not 
the property attached. Their Lordships, 
therefore, set aside the order of the Sub- 
ordinate Judge confirming the sale together 
with the certificate granted thereunder 
dated 20th December 1904, and also all 
subsequent proceedings on the part of the 
auction-purchasers based thereon. The- 
decision of their Lordships received the 
sanction of His Majesty on 19th December 
1913. Therefore, the judgment-debtors 
applied to the Subordinate Judge for a 
restoration of possession to them over 
the six-annas unencumbered share with 
mesne profits. The auction-purchasers 
objected to the restoration of the property 
to the judgment-debtors on various grounds. 
The learned Subordinate Judge overruled 
their objections and directed possession to 
be delivered to the judgment-dabtors 
forthwith with mesus profits. The auction- 
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purchasers have appealed to this Court. 

The first objection urged by the auction- 
purchasers-appellants is that ‘they are 
entitled to retain possession of the property 
and no restitution can be made to the 
judgment-debtors, unless and until they 
refund to the appellants the purchase- 
money, namely, Rs. 1,12,000 paid by them 
at the auction-sale. It is contended on 
behalf of the judgment-debtors that the 
auction-purchasers are not entitled to a 
refund of the purchase-money, inasmuch 
as what was sold on the 27th of July 
1904 was the six-annas encumbered share 
and that the sale thereof was duly confirmed 
on 18th November 1904 and has not been 
set aside. It is contended- that the only 
remedy now left to the auction-purchasers 
is to obtain a sale certificate in respect of the 
six-annas encumbered share and to content 
themselves by getting the  six-annas 
encumbered . share for what it is worth in 
lieu of the purchase-money. This conten- 
tion of the judgment-debtors does not 
commend itself to me. I do not think 
that the auction purchasers can get a 
sale-certificate in respect of the six-annas 
encumbered share, nor can they obtain 
_ possession of it. In the first place, it is 
clear from the proceedings in connection 
with the sale that the six-annas encumbered 
share was not sold at all, The Subordinate 
Judge who held the sale distinctly says 
that it was the six-annas unencumbered 
share which was actually sold to the 
auction-purchasers on- the 20th of July 
1904, and that it was the intention of 
the Court to sell the said share and the 
parties as well understood that this was 
the property that was being sold. The 
Subordinate Judge 
mind that he sold the six annas unencum- 
bered share and accordingly granted a sale- 
certificate to the aaction-purchasers in respect 
of that share. The Court may have been 
wrong in granting a sale-certificats of the 
six-annas unencumbered share, because “ib 
was xot the property prescribed in the 
attachment aud the sale proclamation, but 
certainly tbe Court cannot enforce the sale 
of the six-annas encumbered share which it 
did neither intend to sell nor actually did 
sel], The auction-purchasers cannot be com- 
pello] to take a salo ccrtifieate in respect of 
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4 
the six-annas encumbered share 
did not intend to purchase. 

The only resolt of the ‘proceedings in 
conrection with the sale is that the six-annas 
encumbered share was not sold. Even ifit be 
held that the six-annas encumbered share was 
sold, the circumstances connected with the 
sale ardthe ends of justice require thatthe sale 
should be set aside and considered to have 
been set aside by virtue of the inherent pover 
vested in the Courts. Therefore, itis but 
just and proper that the auction-purchasers’ 
should get back their money before they 
are deprived of the possession of the property 
delivered to them in execution of a sale-certi- 
ficate granted to them by the Court. 

The judgment-debtors further contend 
that if the auction-purchasers have a right 
to a refund of the purchase-money, they 
must recover it from the decree-holders 
to whom the money was paid by the Court, 
and not from the judgment-debtors 
who did not actually receive the money. This 
contention also does not appear tn have 
any substanceinit. Jt is not- denied that 
the money paid to the decree-bolders was 
due to them from the judgment-debtors, 
The decree-tolders applied to the Court 
for a rateable distribution of the purchase- 
money and the Court directed the rateablo 
distribution of the money, The decree-holders 
received the money from the Court and 
under the orders of the Court. The judg- 
ment-debtors are bound by the orders of 
the Court directing the payment. The 
auvtion-purclasers paid the money in Court 
and they have nothing ta do with how the’ 
money was disposed of. The judgment-' 
debtors have been benefited by the payments, 
and the payments made tothe decree-holders’ 
will be considered to have been made to 
the judgment-debtors. The judgment-’ 
debtors are, therefore, liable to pay this money 
to the auction-purchasers before they can: 
recover possession of the property. I, there- 
fore, disagree with the views of the learned 
Subordinate Judge that the judgment- 
debtors are entitled to recover possession of 
the property forthwith without refunding the’ 
purchase-money to the auction-purchpsers. 

The second objection of the auction-pur- 
chasers is that they are entitled to retain’ 
the property until the judgment-debtors pay: 
to them Rs. 34,000 which they had paid 


which they 
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“to Gobardhan Das Marwari in respect of the 

gecurity-bnnds execated by the judgment- 
debtors, subject to which the property was 
sold and which ware notified at the time 
of the anction-sale. The lien of the security- 
bonds of Gobardhan Das was over three 
annas out of the six-anna3 unencumbered 
share. x 

` The auction-purchasers, by virtue of the 
payments made by them to Gobardhan Das, 
have stepped into the shoes of the creditor 
Gobardhan Das Marwari and have aright 
to enforce their claim against the jadgment- 
debtors by a suit or other proceedings they 
may be advised to take. The payment to 

Gobardhan Das was made long. after the 
auction-purchase and cannot be taken into 
account in the restitution proceedings, in which 
only the rights of persons that existed at 
the time the possession was delivered to the 
auction purchasers can be looked into and 
considered. The auction-purchasers, there- 

fore, cannot resist the claim of the judg- 
ment-debtors to restitution on the ground 
_that the payment made to Gobardhan Das 
Marwari should be refunded to then before 
the property is restored to the judgment- 
debtors. - 

The last ohjection urged by the appel- 
lants to the restoration of the property to the 
judgment-debtors is that the order of their 
Lordships in the Privy Council does not 
affect the half-anna share of the mahal, which 
is in the possession of his heir Paran Mal, in 
execution of the sale-certificate granted by 
the Court. It is alleged that Chatri Ram 
Marwari and Nib Chand had purchased one- 
anna share in the property, as specified in 
the bid-sheet and the sale-certificate, in 
which Chatri Ram had half share. He was 
one of. the respondents in the appeal pre- 
ferred by the judgment-debtors to the 
Privy Council, and is said to have died 
in 1911 before the hearing of the appeal, 
bat his heir was not substituted and 
brought on the record and the appeal before 
the Privy Council was heard and decided 
in the absenes of Puran Mul, his heir, and, 
therefore, the order of their Lordships in 
the Privy Council cannot affect the half- 
anna share in his possession and the judg- 
ment-debtors have no “right to a restara- 
tion of this halfanna share. If Chatri 
Ram was actually dead before the appeal 
“was heardin the Privy Council and Paran 
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Mal is his heir and no substitution was 
made and he was not brought on the record 
of the Privy Council appeal, it appears ta 
me that the contention of the auction-pur- 
chasers must prevail, The learned Sub. 
ordinate Jadge has not enquired into the 
allegations made by the auction-purchasers 
and the case should be remanded to him 
for an enquiry into this matter. If it is 
found, asa matter of fact, that Chatri Ram 
Marwari died before the appeal was heard 
in the Privy Council, the judgment-debtors 
will not be entitled to a restoration of thi» 
half-anna sbare. I do not agree with tha 
contention of the learned Counsel for the 
respondents that as their Lordships in the 
Privy Uouncil have held that there was 
no sale at all of the entire six-annas un- 
encumbered share, the heir of Chatri Ram 
Marwari is not entitled to retain posses- 
sion of the share purchased by Chari Ram, 
even if he was dead before the hearing of 
the appeal in the Privy Council and 
his heir was not substituted in his place. 

The resnlt is that the judgment-debtors 
are entitled to a restoration of the posses- 
sion over the property in dispute and to 
recover mesne profits from the anction-pur- 
chasers for the period that they have been 
kept out of possession of the property. The 
auction- purchasers are entitled to get the 
purchase-money from the judgment-debtors 
and to retain the possession of the pro- 
perty till the judgment-debtor refand to 
them the purchase-money. The claims of the 
appellants and the judgment-debtors are, 
therefore, liable to be set off one against 
the other. [f it is found that the half-anna 
share in the possession of Puran Mal is not 
affected by the order of their Lordships in 
the Privy Council, in that case the jadg- 
ment-debtors would be entitled to recover 
only 11/12ths of the property, that is, five 
half annas ont of the six-annas unencum- 
bered share. The judgment-debtors are 
liable to pay 11-12ths of the purchase-money, 
namely, Rs. 1, 12,000 4. e., Rs. 1,02,660 10 5 
to the auction-purchasers. This will be 
set off against the mesne profits they are en- 
titled to get from the appellants other than 
Puran Mal. 

The result is that the order of the learned 
Subordinate Judge is sat aside and the case 
remanded to him to determine the rights 
of the parties in the lighb of the aboye rę- 
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rmarks, For the reasons given above I agree 
with the order proposed by my learned bro- 
ther to be made in this appeal. 

Appeal allowed; Case remanded, 


CALCUTTA HIGH COURT. 
_ APPEALS FROM APPELLATE Decrees Nos, 1505 
anv 1677 oF 1914. 
December 7, 1916. 
Present:— Mr, Justice Fletcher and 
Mr, Justice Richardson. 
In No. 1505 

SURESH CHANDRA ROY CHOW- 
4 ‘DHURY AND OTHERS—DErENDANTS— 
= APPELLANTS 
Be VETSUS 
- SURENDRA CHANDRA ROY CHOW- 

DHURY—Puatytrrr— RESPONDENT. 
In No. 1677 
SURENDRA CHANDRA ROY CHOW- 
t DHURY —PuaintirF— 

> APPELLANT 
X versus. 

` $U RESH CHANDRA ROY CHOW- 

DHURY AND OTHERS— DEFENDANTS — 
& RESPONDENTS. 
4 “Transfer of Property Act (IV of 1882), s. 8—Right, 
veservation of, inference of—Construction of document— 
Ambiguity. 

Where property is transferred on execution of a 
document, unless there is an ambiguity in the docu- 
ment, an intention to reserve a certain right cannot 
be necessarily implied under section 8 of the Trans- 
fer of Property Act except from the terms of 
the document itself. If the document, however, is 
ambiguous, a Court can consider the object of the 
grantor and other circumstances attending its exeou- 
tian and the acts of the parties since the date of its 
execution, [p. 871, col. 2.] 

Appeals against the decrees of the District 
Judge, Rajshahye, dated the 14th March 
1914, modifying that of the Officiating Sub- 

‘ordinate. Judge of that District, dated the 
30th June 1918. 
. FACTS appear fully from the judgment. 


In S. A. No. 1677 or 1914 
“Babu Sarat Chandra Roy Chowdhury (with 
him Babu Krishna Kamal Maitra, for the 
Appellant.—-The right of way was reserved; 
although the land was included within the 
limits of the property given to the respond- 
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ents, the intention to reseve the right of 
way over that was evidently reserved and was 
necessarily implied by the facts and circum- 
stances of the case, and. for a conclusion like 
this the Court is not confined to the terms of 
the document itself, but must look to the 
object of the grantor and other ciroum- - 
stances and the acts and conduct of the 


parties since the execution of the docu- 
ment. The Court of first instance took 
all this into consideration and came to 


the conclusion that the right of way was 
reserved. The Conrt of Appeal below failed 
to consider all this and confined itself to the 
consideration of the terms of the document it- 
self, and thus came to a wrong conclusion and 
erred in its decision. The matter should go 
back on remand for are-hearing of the appeal 
with a view to come to a finding on the ques- 
tion of intention of parties upon considera- 
tion of all the evidence on the record. 


Babu D. N. Bagchi, for the Respondent.— 
Having regard to the provisions of section 8 
of the Transfer of Property Act and section 
92 of the Evidence Act and the clear terms 
of the document itself, the conditions of the 
other side must he laken to have no force in 
them, Section 8 of the Transfer of Property 
Act at once lays down a principle and a rule 
of interpretation—the principle underlying 
the law of transfer, and the rule of interpreta- 
tion of the document or conveyance by means 
of which the transfer is effected.. The terms 
of the document are -clear enough, and you 
cannot read reservations or exceptions. into 
it which are not there, as the learned Judge 
below has held. There is no express. pro- 
vision for such a reservation in the document, 
nor is there anything to necessarily 
imply any such reservation. And now to 
travel beyond the document itself and to 
try to infer intention of parties from 
evidence would be to trans-. 
gress the clear provisions of section 8 of the 
Transfer of Property Act and also those of 
section 92 of the Evidence Act. Even if an 
intention like that is to be inferred from 
other evidence, it cannot be said that the 
learned Judge below bas not considered that. 
evidence—on the contrary, the learned Judge,. 
upon consideration of all the evidence on. 
record, did come to the deliberate conclusion 
“that there were no reasons for reading into 
this document excepticns which must haye 
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been belibeyately omitted by the conveying 
party,” a finding of fact which is not to be 
disturbable in second appeal. 


Babu Sarat Chandra Rai Chowdhury re- 


` plied. 


JUDGMENT. 


Frietcuer, J-—This is an appeal from 
the judgment of the learned District Judge 
of Rajshahye, dated the 14th March 1914, 
modifying the decision of the learned 
Subordinate Judge of the same place. 
The suit was brought by the plaintiff 
for a declaration of his right to the use 
of a cartain private road and for an order 
compelling the defendants to remove certain 
obstructions. The road consisted of two 
parts; namely, first, what is called in these 
proceedings the main road and secondly, 
the branch road. The present appeal relates 
wholly to the road which is called the 
main road. Originally this property, the 
road, with the adjoining lands belonged 
to the plaintiff and the defendants jointly. 
Subsequently, a partition suit was instituted. 
Daring the course of those proceedings, 


‘ the parties arrived at a settlement and it 


was agreed that certain land should be 
given to the plaintiff and certain land to 
the defendants. The main road clearly falls 
within the limits of the*land which was given 
to the defendants as taken by the boundaries. 
The question is whether, on the documents 
that were executed between the parties, 
the plaintiff has the, right of still using 
that main road which falls within the 
limits of the property that was given to 
the defendants. During the partition pro- 
ceedings, the parties executed material 
documents in each other’s favour—called 
ladavi ekraruamas. Those documents were 
duly registered and they operated as mutual 
conveyances and as transfers of properties 
within the meaning of the Transfer of 
Property Act, 1882. It is quite true that 


subsequently, after those documents had 
been completed ‘by execution and re- 
gistration, a petition was presented to 


the Court and aconsent decree was obtained; 
put the foundation of the title in this case 
seems to be based, withont doubt, on the 
material conveyances that the parties exe- 
cuted in favour of each other. Now, it 
jg a cemmon factor in this case, as have 


already said, that within the limits of the 
property that was allotted to the defendants 
by the documents that were executed ‘by 
the parties the site of this road—the 
road which is called the main road—fell. 
The question, therefore, is reduced to this, 
namely, whether under the terms of section 8 
of the Transfer of Property Act the plaintiff 
reserved to himself the right of using 
this road which would otherwise pass to 
the defendants under the terms of the 
document that he executed in their favour. 
The learned Judge in the first Court came 
to the conclusion that, having regard to 
the other terms of the document and the 
acts of the parties subsequent to the 
execution thereof, the plaintiff had reserved 
to himself the right of using this road, 
The terms of section 8 of the Tranafer of 
Property Act are as follows:— Unless a 
different intention is expressed or necessarily 
implied, a transfer of property passes forth- 
with to the transferee all the interest which 
the transferor is then capable of passing in 
the property, and in the legal incidents 
thereof.” It has been argued by Mr. 
Chaudhury, the learned Vakil who appears 
for the appellant, that, for the purpose of 
discovering whether a different intention 
should be necessarily implied the Court 
is not confined to the terms of the docu- 
ment itself but it must consider the object 
of the grantor and other circumstances 
and the acts of the parties since the date 
of the éxecution of the docament. I am 
not at present prepared to assent to that 
view. Of course, if there is an ambiguity in 
the document those matters might well be 
considered; but as at present advised, I am 
not prepared to say that, on the construc- 
tion of section 8, a different intention which 
may necessarily be implied under that 
section can ba implied except from the 
terms of the document itself. However, 
even if the view that Mr. Chaudhury has 
put forward is correct, I am unable to 
see any ground for interfering with the 
judgment of the lower Appellate Court. I 
sea no necessary implication which should 
require us to read the conveyance of this 
property in favour of the defendants in 
the way that has been suggested. 
The document is perfectly plain in its 
terms, The suggested conyenience of 
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` leading the ladies of the plaintiff’s family to 


> 


the temple to perform their worship by 
thig private road instead of proceeding by 
the public road perhaps may bea matter 
of importance to the plaintiff and the 
members of bis family, but that there is 
any necessity for implying such reservation 
is immediately negatived by the terms of 
the deed. It may be inconvenient for the 
females of the plaintiff’s house to go to, the 
temple by the other way and that incon- 
venience of proceeding by the publie road 
may.be a matter of moment to Hindu 


ladies. But Hindn ladies do, at times, 
have to proceed by public roads. The 
method of proceeding by a public road 


may be different in 
a matter of eve'y day observation that in 
this country the ladies are properly seclnded 
when. they pata by a publie road. Those 
ladies of the nlaintiff’s bousehold may as 
well go to the temple and perform their 
worship there by using this public road, 
I see no reason why we should imply in 
the grant to the defendants by the plaintiff 
of his interest in the land, which would 
inelade the site of this main road, a different 
intention, which it is said, would be a 
matter of convenience to the ladies of 
the plaintiff's family, that is, of preceed- 
ing along this private read. I think the 
learned Judge of the lower Appellate Court 
arrived at a correct conclusion when he 
held that there were no reasons for reading 
into this document exceptions which must 
be taken to have been deliberately omitted 
by ibe conveying party, the plaintiff, when 
be executed the document. I think the 


decision of the learned Judge of the lower 


Court is right. The present 
fails and. must be dis- 


Appellate 
ee Aa, agree, 
In No, 1505. 


This appeal will stand dismissed. The 
appellants must pay to the respondent his 
costs in this appeal. 

Appeals dismissed. 
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_ PATNA HIGH COURT. 
i FULL BENCH. 

Civit Revision No. 198 or 1916, 
January 24, 1917. 
Present:—Sir Edward Chamier, Kui, Chief 
Justice, Mr. Justice Sharfuddin and 
Mr. Justice Atkinson. 
RAGHUNATH SINGH—Jupement-peptor 
— PETITIONER 
versus 
HAZARI SAHU ano orners—Decene- 
HOLDERS—— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXT, r. 66, 
8. 115—Civil Procedure Cod- (Act XIV of !'832), s. 287 
—Government of India Act, 19 5,(a & 6 Geo. V, C.- 
611, s 107—Bcecution—Sil: proclamation ~ Value of 
property to be sold, ascerininment of—-Court, duty of 
— High Court, interference by—Jurisdiction—Adminis- 
trative act. 

Order XXT, rule 66, of the Civil Procedure Code, 
1909, differs from section 287 of the Code of 1882, in 
that it requires a Curt to draw up a proclamation 
of sale, after notice to the decrgesholder and the 
judemenr-debtor. [p. 573, col 11 

The action of a Gonrtin settling the terms of a 
proclamation under Order XXI, rule (6, is a judicial 
act. [p 873, col 1] 

It is the duty of a Court in preparing a proclama. 
tion of sale to state as fairly and accurately as 
possible in the proclamation the value of the pro- 
perty Itisabsnrd to enter ina proclamation two 
greatly varying estimates of the value of the ` 
property [p &74,col | J] 

Saadu'mand Khan v. Phul Kuar, 
25 I, A.146 2 Q W.N. AEO; 7 
Dec. (x s Y68621, followed. 

Rajah Romessur Proshad Narain Singh v. Rat 
Sham Krissen, RO, W. N. 257: Kashi Peshad Singh 
v. Jamuna Pershad Sahu, 3: ©, 922: Saurendra Mohan 
Tdgorev Hurruk Chand, 120. W. N. 542; Lachman 
Pershad Singh v. Gunia Pershad Singh,6 Ind. Cas, 
1£0 150. W.N. 713, reforred to. 

Obiter dictum —The jurisdiction of a High Court 
to interfere under section 107 of the Government of 
India Act, 19 A, extends not only to judicial but also 
to adm‘nistrative acts of the lower Courts. [p. 673, 
col. 2.] k 

Application for revision of,an orderof the 
Subordinate Jadge, lst Court, Gaya, dated 
the, 12th August 1916. 

Mr, Sushil Madhub Bais for the Peti- 
tioner. 

Mr. K. P. Jayaswal, for the Respondents. 

JUDGMENT. 

Cuamtss, C. J.— This is an application for 
revision of an order of the Subordinate Judge 
(ist Court) of Gaya. A decree upon a mort. 
gage was obtained against the applicant in 
execution of which the mortgaged property 
When the Court was preparing 
the sale proclamation, the first mortgagee. 
said that the value of the property was 


20 A. 412; 
Sar. P. C. J. 880; 9 Ind. 
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Re. 7,£00 odd The mortgagor (present 
applicant) estimated the value at Rs. 65,000 
while a pnisne mortgagee estimated it at 
Rs, 20,002. The applicant pnt ina petition 
praying that evidence might be taken 
regarding the value of the property, and 
he desired to call witnesses on the subject. 
On August 12th, 1916, the Subordinate Judge 
recorded the following order: “Heard Pleaders 
of both sides. The values of properties 
given hy both sides are agreed to be stated 
in the sale proclamation. Hence the judg- 
ment-debtor’s prayer for time is rejected 
as not necessary. Let the value given by 
both sides be stated in the sale proclama- 
tion.’ The agreement referred to in this 
order was an agreement between the first 
and second mortgagees. The mortgagor 
(present applicant) who was the jadgment- 
debtor did not agree. In fact as already 
stated, he wished the Court to ascertain 
the value. The figures given above are 
those stated to us by the learned Vakil 
for the applicant. When we examined the 
sale proclamation, it appeared that the figures 
stated, by the learned Vakil were not correct 
and that the difference between the values 
given by the different parties was pro- 
portionately much greater than in the 
figures given above. I bave notexamined the 
figures further, because they do not affect the 
view which I take of this case. It is certain 
that the mortgagor wished the Court to enter 
a very much larger figure in the sale pro- 
clamation than either of the morigagees was 
prepared to accept. The questions for 
decision are whether the Subordinate Judge 
ought to have ascertained the value himself 
and secondly, if he ought to have done so, 
whether upon the present application this 
Court can require him to do so, 


lt was suggested that the action of the 
Court in settling the proclamation was ad- 
ministrative and not judicial and that no 
case had been “decided” within the meaning 
of section 115 of the Code of Civil Procedure. 
In my opinion, the action of the Court in 
settling the terms of a proclamation under 
Order XXI, rule 66, is a judicial proceeding. 
I wonld point ont that Order XXI, rule 66, 
differs from section 287 of the Code of 1&82 
in that it required the Court to draw up the 
proclamation after notice to the decree- 
holder and the judgment-debtor. This in- 
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dicates, in my opinion, that the action of the 
Court in settling the proclamation is intended 
to be judicial. I do not think it necessary 
to consider the question whether a case has 
been “decided” within the meaning of sec- 
tion 115 of the Code of Civil Procedure. 
The jurisdiction of this Court to interfere 
under section 107 of the Government of 
India Act is clear, whether the action of 
the Court below was administrative: or judi- 
cial. It is conceded that no appeal lies in 
this case. 


If, as 1 hold, this Court has jarisdiotion 
to entertain the present application it ought, 
in my opinion, to set aside the order now in 
question and direct the Subordinate Judge 
to ascertainthe value of the properties to 
be sold. Order KAT, rule 66, requires the 
Court to cause a proclamation of the intended 
sale to be prepared. Such proclamation is 
to be drawn up after notice to the decree- 
holder and the judgment-debtor and is to 
specify as fairly and accurately as possible, 
inter alia, “every other thing which the Court 
considers material fora purchaser to know 
in order to judge of the nature and value of 
the property.” In Rajah Ramessur Prashad 
Narain Singh v. Rat Sham Krissen (1), it 
was held that the judgment-debtor was 
entitled to have a reasonably correct valua- 
tion placed upon the property. In Kashi 
Pershad Singh v. Jamuna Pershad Sahu (2), 
it was said that the Court was not bound to 
investigate the value of the property, but in 
Suurendra Mohan Tagore v. Hurruk Chand (3), 
it was pointed out that the remarks made in 
Kashi Pershad Singh v. Jamuna Pershad Sahu 
(2) were obiter dicta, In Lachman Pershad 
Sing v. Ganga Pershad Singh (4), the Court 
referred to the case of Yaurendra Mohan Tagore 
v. Hurruk Chand (3) and held that the 
Subordinate Judge was wrong in refusing to 
consider an application made to himto have 
the sale proclamation amended by inserting 
in it the proper value of the property to be 
sold. The learned Judges were of opinion 
that the question had been settled by the 
dezision ofthe Privy Council in Saadaimand 


(1) 8 0. W. N. 257. 

{2) 3 0. 922. 

(3) 12 0. W. N. 542. 

(4) 6 Ind. Cas. 180; 15 C. W. N. 718, 
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Khan v. Phul Kuar (5). With that view I 
entirely agree. Their Lordships of the Privy 
Council were of opinion that a gross 
misstatement of the value was something 
more grave than an ordinary irregularity of 
procedure and tbat the value of the property 
was a very material fact and mast be con- 
sidered one of those things which the Court 
considers material for the purchaser to know, 
and they observed thatit had been enacted 
in terms (although express enactment was 
hardly necessary for such an object) that those 
things should be stated ‘as fairly and accurate- 
ly as possible. Jt seems to me that in view 
of the decision of their Lordships it is not open 
to any Court in India to hold that it is not the 
duty of a Court preparing a proclamation to 
state as fairly and accurately as possible in 
the proclamation the value of the property. 
It was suggested that this view of the law 
laid a very heavy burden on the Court. In 
the first place, that would be no reason for not 
enforcing the law. Next, it has never been 
“suggested that’ the Court should hold an 
elaborate enquiry and’ ascertain the exact 
value of the property. Lastly, in my experi- 
ence in another province no practical difficulty 
has been experienced by the Courts in giving 
effect to the decision of their Lordships of the 
Privy Councilafid I see no reason why any 
greater difficulty should be experienced in this 
province. In my opinion itis absurd for a 
Court to enter in the sale proclamation a 
statement that the property to be sold is 
valued by one person at Rs.. 7,000 and by 
another at Rs. 70,900 or as tn one case 
Rs. 1,500 by one person and Rs. 1,00,000° by 
another. The value must be stated as fairly 
and accurately as possible. An entry of two 
figures like Rs. 7,000 and Rs. 70,000 in the 
proclamation is calculated to cause great 
confusion in the minds of bidders. 

I would allow this application, set aside 
the order of the Subordinate Judge dated 
August 12th, 1916, and direct him to pre- 
pare a proclamation of sale according to 


law. No order as to costa. 
SHARFODDIN, ‘J.—-I agree. A 
ATKINSON, J.—I concur, in the judgment 
of this Court delivered by the Chief 


Justice. 


Rule made absolute. 


(5) 20 A. 412; 26 I. A. 146; 20. W. N, 550; 7 Sar. 


P. O. J, 380; 9 Ind. Deo. (N. 8.) 624. 
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PUNJAB CHIEF COURT. 
Secon Civiu Apprat No. 399 or 1914. 
January 9, 1917. 

" Present: :—Mr. Justice Scott-Smith and . 
Mr. Justice Shadi Lal. 
RAHMAT AND ANOTHER— DEFENDANTS— 

APPELLANTS . 
versus 
ZABITA—P atntisr— RESPONDENT. 

Burden of proof—Registration — Consideration, receipt ~ 
of —Presumption. 

Where a vendor admits receipt of consideration 
in respect of a transfer at the time of registration, 
the onus is on him to show that he did not in fact 
receive it, and the presumption Arising from his 
admission is not rebutted by his mere denial of such 
receipt. [p. 875, col 2.) 

Wazir Singh v, Jai Gopal, 17 P. R. 1898, referred 
to. 

Second appeal from the decree of the 
Divisional Judge, Gujranwala Division, at 
Lahore, dated the 2nd January 1914, affirming 
that of the Munsif, lst class, Pakpattan, dated 
the 26th August 1912, decreeing the claim. 

The Hon'ble Mr, Muhammad Shafi, K. B., 
for the Appellants. 

Dr. Muhammad Iqbal, for the Respondent. 


JUDGMENT.—This was an action brought 
by one Zabita for possession of a plot 
of ‘land on the strength of a sale:deed 
executed in his favour on the 17th Sep- 
tember 1909 by the appellants Rahmat 
and Ahmad for Rs, 3,500. The Courts 
below have concurred in decreeing the 
claim, and the learned Counsel for the 
appellants admits that on the plea of 
fraud set up by his clients there is a 
fnding of fact against them, which cannot 
be impugned in second appeal. He, how- 
ever, contends that the learned Divisional 
Jadge has found that the sale was really 
effected in favour’of one Gopi, and that 
the suit should be dismissed because Gopi 
was prohibited by the Punjab Alienation 
of Land Act from buying the property 


from a member of an agricultural tribe.- 
The pleadings of the parties make it 
absolutely clear that the plaintiff Zabita 


alleged a sale in his own favour, and this 
allegation was met by the assertion made 
by the defendants that the transaction was 
one of mortgage in favour of Gopi, and that 
a fraud was practised upon them by which 
they were induced to believe that they 
were attesting a mortgage instead: of a 
sale. Jt will be observed that it was 
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not the cape of the defendants that they 
effected a sale in favour of Gopi; and 
indeed, Rahmat’s statement on the 8lst 
March 1911, referred to by the lower 
Appellate Court, is to the effect that he 
had sold his land to Zabita. The obser- 
vations at the end of the judgment of 
that Court, to which our attention has 
been drawn, do not warrant the conclusion 
that the learned’ Divisional Judge intended 
to hold that the sale was really made 
in favour of Gopi. If that had been his 
finding, thereis not the slightest donbt 
that he would have dismissed the suit, 
A perusal of the judgment makes it clear 
that what the learned Judge meant was 
that Gopi financed Zabita; that there was 
some understanding between them with 
- respect to this transaction; and that sub- 
sequently they fell ont. Neither the plaintiff 
nor the defendants alleged the sale to be 
one in favour of Gopi, and consequently 
there was no issue on the subject. The 
sale-deed, which is a registered document, 
ig” clearly in favour of Zabita, and there 
is not an iota of evidence to prove that he 
is not the real vendee. The mere suspicion 


that there might have been some Kind of secret’ 


understanding between him and Gopi is 
no reason for dismissing the suit. 

The consideration for the transaction 
zomprised three items; on two of which, 
viz., Rs. 1,950, paid before the Sub- Registrar, 
and Rs. 1,000, paid by transfers of the 
vendor’s debt in Gopi’s books to the vendee, 
there are clear findings by the lower 
Appellate Court which cannot be impugned 
in second appeal, and in fuct no attempt 
has been made to challenge them. 


“As regards Rs. 550, said to have been 
paid tothe vendors before the date fixed 
for the registration of the dociment, the 
Munsif gave his decision in favour of the 
plaintiff, but the learned Divisional Judge 
cn appeal has not recorded a definite 
finding and has simply remarked that the 
only proof of the payment is the admis- 
sion of the vendor at the time of the 
registration. The learned Counsel for the 
appellants accordingly contends that we 
should remand the case to the lower 
Appellate Court with a direction that it 
should record a clear finding on the passing 
of Rs, 550; but considering that the 
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matter is simple enough, and that section 
43 of the Panjab Courts Act fully em- 
powers this Court to decide a question 
of fact not determined by the lower 
Appellate Court, we do not think that 
any useful purpose would be served by 
further prolonging this litigation, which 
began five years ago. After hearing the 
learned Counsel we are not prepared to 
hold that the presumption [vide Wazir 
Singh v. Jai Gopal (1)] arising in conse- 
quence of the admission before the Sub- 
Registrar has been rebutted by the mere 
ipse dixit of the vendors that they received 
only Rs. 50. The onus is clearly upon 
them, and they have failed to discharge it. 
We accordingly dismiss the appeal with 


costs, 
Appeal dismissed, 


(1) 17 P. R. 1888. 


MADRAS HIGH COURT. 

Paorer APPEAL No. 32 or 1914, 
November 9, 1916. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
KUPPUSAMY ALYAR (pap) AND 
ANOTHER— PLAINTIFFB— A PPELLANTS 
versus 
A. L. V. R. P. S. VEERAPPA 
CHETTIAR AND OTHERS — 
DerRNDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 85, 89— 
Principal and agent—Accounts, suit on—-Consignment 
for sale on commission—A dvances to consignor—Settle- 
ment, periodical, of accounts—Action brought after 
stoppage of dealings—‘Open, mutual andcurrent account’ 
—Agency, termination cf. 

A suit for accounts by the plaintiff, who used to 
send goods to the defendants for sale on commission, 
receiving advances therefor from time to time and 
acknowledging sums due by him at periodical settle- 
ments of accounta, after the dealings had stopped, is not 
asuit on an ‘open, mutual and current account’ within 
the meaning of Article &5 to Schedule I of the 
Limitgtion Act. [p. 876, col. 2.] 

The question when an agency terminates must 
depend on the facts of each particular case. [p. 876, 
col. 2.] 

Quere:—Whether after all dealings between a 
principal and agent have been closed, the agency 
continues till the latter accounts for money alleged to 
he due to the former, [p. 76, col. 2.] 
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Venkatachtlam Chetty v. Narayanan Chetty, 26 Ind. 
Cas 740; 28 M. L. J. 140: 39 M. #76, approved. 

Babu Ram v. Ram Dayal, 12 A. “Ak A. W, N. 
~ (1890) 9; 6 Ind. Dec, iN. s.) 1089; Fink v. Buldeo 

Dass, 28 0. 715; 3 C. W. N. 524; 13 Ind. Dec. (x. s.) 
_ 1057, disapproved. 

The plaintiff agreed to supply agricultural produce 
to the defendant, who was to sell the same and pay 
over the proceeds tothe plaintiff after deducting 
advances made to the plaintiff on the articles 
supplied. The dealings commenced in 1901 and 
stopped in 1906. There were periodical settle- 
ments of accounts, the plaintiff execnting a 
promissory note ateach settlement for the balance 
due. Plaintiff sued in 912 for accounts between 
190! to 1996 and for recovery of the amount found 
due to him: 

Held, (1) that this was not a case of open, mutual 
and current account within the meaning of Article 85 
of the Limitation Act and the suit was consequently 
barred: [p. 876, col, 2.7 

(2) that even on the basis of an agency the agency 
terminated in 1906 and the suit was barred under 
Article +9. [p. 876, col. 2.] 

Appeal against the decree of the Court 
of the Subordinate Judge, Trichinopoly, in 
Original Snit No. 77 of 1912. 

Mr. R, Kuppuswamt Atyar, for the Appel- 
Jants. ; 

Messrs. T. Narasimha Aztyangar and A. 
Krishnaswami Aiyar, for the Respondents. 

JUDGMENT —This appeal is from a 
suit instituted im forma pauperis by the 
appellant forthe taking of accounts against 

_ the defendant, to whom he used to send 
agricultural produce on the understanding 
that he was to sell the produce and pay 
over the sale proceeds to the appellant after 
deducting whatever moneys the respondent 
advanced to the appellant. The Subordinate 
Judge dismissed the suit holding, upon the 
allegations in the plaint, that it was barred 
by limitation. 

The agency, according to the statement 
in the plaint, began sometime in 1l'Ol and 
there were no dealings after 1906. This 
is made clear from the different paragraphs 
of the plaint, for instance, paragraphs 5, 
9and 12, The last paragraph, č. e., No. 12 
mentions that the cause of action for the suit 
arose from 1901 to 1906 on the dates on which 
the appellant executed the promissory notes. 
The promissory notes referred to therein were 
notes executed by the appellant for the 
moneys advanced to him. One of these has 
been printed and our attention has been 
drawn to it by the learned Pleader for 
the appellant. That note goes to show 
that the previous accounts were settled and 


INDIAN CASES, 


[1917 


as a result of that, the promissery note in 
question was executed. 

It was first of all contended before us 
that this wasa case of open, mutual and 
current account, but upon the facts stated 
Jim the plaint it is difficult to say that this 
is so. What happened was the plaintiff 
used tosend his goods to the defendant 
and to borrow from time to time on the 
security of those goods and for the balance 
that became due after taking accounts, he 
used to execute promissory notes. ‘That 
would strongly suggest that there was no 
account left to be settled between the 
parties after the date when the last promissory 
note was executed. 

Then it was argued that this was a 
ease of agency, and the agensy would not 
terminate until the defendant accounts for 
the moneys alleged to be due to the plaintiff. 
In support of this contention our attention 
bas been drawn to two cases, one Batu 
Ram y. Ram Dayal (1) and the other of 
Fink v. Buldeo Dass (2). The learned 
Chief Justice of this High Court in Venkuta- 
chalam Chetty v. Narayanan Ohetty(3) has 
dissented from the rulicg in Babu ham v. Ram 
Dayal (1), while Mr. Justice Seshagiri Aiyar 
had to distinguish it from the case he had to 
deal with. It is unnecessary in view of the 
fact that, upon the allegations in the plaint 
itself to which onrattention has been drawn, 
accounts must have closed sometime in 1906, 
to express any definite opinion whether the 
view of law laid down in Babu Ram v. 
Ram Dayal (1) and Fink v. Buldeo Dass 
(2) is correct. The question when an 
agency terminates must depend on the 
facts of each particular case, and there 
can be little donbt that in this case the 
agency had terminated sometime in 1906, 
We feel some doubt, however, whether the 
law laid in Babu Ram v. Ram Dayal (1) 
and Fink v. Buldeo Dass (2) is correct, 
We are inclined, as’ at present advised, to 
agree with the learned Chief Justice’s view 
as expressed in Venkatachalam Chetty v, 
Narayanan Chetty (3). 

Ilt was further argued that there had 
been an acknowledgment of liability by 

(1) 12 A. 641; A. W. N. (1890) 99; 6 Ind, Deo. 
(x. s.) O89. 


(2) 260.7 5;3 0 W. N. 524; 18 Ind. Dee. (N. 8.) 
1057. 


(3) 26 Jnd, Cas 740; 28 af. L. J, 140; 39 M. 876. 
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the agen? of the vespondent. Bat the 
Subordinate Judge has found that the 
agent was not shown to have been authorised 
to make any acknowledgment and we think 
that this finding is correct. The Subordinate 
Judges view of the power-of-attorney, 
Exhibit C, seems to usright. The appeal 
is dismissed with costs. The appellant 
must pay the Court-fee payable to the 
Government. 
Appeal dismissed. 

V.R. P, 


= PATNA HIGH COURT. 
Seconp Crvit Appeat No. 3380 or 1914. 
December 14, 1916. 
Present; | Mr. Justice Roe and 

Mr. Justice Jwala Prasad. 

SEW PRASAD AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 

RADHA MOHAN SAHAY AND orgers— 

PLAINTIFFS—RuESPONDEN'S. 

Evidence Act (I of 1872), » 382—~Account books, 
entřies in, admissibility of, 

Entries in an account book are inadmissible in 
evidence under section 32 of the Evidence Act, 
if it is not proved that the person who made 
them is dead. [p. 878, col. 1.] 

Semble.—Eutries of payments of money made 
through named persons in an account book kept by a 
deceased servant in the ordinary course of his busi- 
ness are admissible in evidence to prove the payments 
under section 32 of the Evidence Act: but persons 
through whom the payments were made must be 
called to prove that the payments were in fact made. 
[p. 878, col. 1.] 

Appeal against the decree of the District 
Judge, Saran, dated the 6th August 1914, 
confirming that of the Munsif, Siwan, dated 
the 27th January 1914. 

Mr. Rajendra Pershad, for the Appellants. 

Mr. Harnarain Pershad, for the Respond- 


ents. 


JUDGMENT.—The appellants in this 
case, who are mortgagees, are aggrieved by 
a decree made by the Court below for the 
redemption of property which has been in 
usufructuary mortgage for some sixty years, 


The pleas taken in the plaint were that 
the whole sum due upon the mortgage had 
boen liquidated by thd rotention, in the 
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hands of the mortgagees, of sums which the 
mortgagees had undertaken to pay as an 
annual quit-reut upon the property. The 
defendants-appellants pleaded in reply that 
they had in fact paid the quit-rent regularly 
and in addition had paid large sums as cesses, 
with the result that not only had the mort. 
gage not been redeemed but a considerable 
addition had been made to the sum due upon 
the mortgage. 

The lower Courts held as a fact that 
certain payments towards quit-rent alleged 
to have been made had not been made; that 
certain other payments said to have been made 
towards cesses had not been made and others 
had been made, and gave a decree for redemp. 
tion to the plaintiffs on payment into Court 
of the amount found to be due to the mort- 
gagees upon the account thus made up, 

The mortgagors have accepted this decree, 
The mortgagees have appealed on four 
grounds, firstly, that inasmuch as two of 
their number had transferred their interests 
to a third party, who is not upon the record, 
the suit as a whole is not maintainable; 
secondly, that the payment of quit-rent might 
have been proved by entries in daily account 
bcoks for thirty years and that those produced 
were admissible in eviderce under section 
34 of the Evidence Act without corrobora- 
tion; thirdiy, that in any case whether section 
84 applied or not, it had been proved that 
the persons who made the entries in the 
books of accounts were dead and that the 
statements that these sums had been paid 
had been made in the account books in the 
ordinary course of business and were, there- 
fore, admissible in evidence under section 32, 
and lastly, that the defendants should not 
have been directed to pay any part of the 
costs of the suit. 


With regard tothe first contention, the 
defendants have been in possession of the 
property mortgaged over sixty years and have 
never during this long period given notice to 
the mortgagor of the transfer of their interest 
in the property toa third party. Upon an 
exantination of the facts the lower Court 
has arrived at the conclusion that the 
alleged transferees are not, and never have 
been, in possession of the property. In our 
opinion the lower Conrts have arrived 
at the correct conclusion on this point, 

The second and third grounds may be 
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dealt with together. The question is whe- 
ther the account books are to be received in 
evidence. With regard to the “C” and “D” 
series, tbey purport to have been written and 
kept by persons of whose death there is no 
proof and they ‘are, therefore, inadmissible 
under section 32. This reduces the accounts 
to be considered to Exhibits A-L to A-8. As- 
suming for thesake of argument that the 
deceased servant kept his master’s accounts 
in the ordinary course of business, it is 
necessary to consider the nature of the 
statements of payments made in these 
- account books. On an examination we find 
that the entries are of sums of rent paid 
through named persons. There is no evi- 
dence that any of those named are dead. It 
was clearly the duty of those who produced 
these account books to call the persons 
through whose hands these payments are 
said to have been made, to prove that the 
payments had in fact been made. 

Having regard to the, above findings we 
are of opinion that the defendants-appellants 
were rightly directed to pay costs. 

The appeal, therefore, fails and is dismiss- 

ed with costs. 
` Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Cryru APPEAL From Orver No. 63 
or 1916. 
December 4, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 
SHEON AN DAN-—Derenpant — 
APPELLANT 
versus 
KASHI AND o1HERS—PLAINTIFES— 
RESPONDENTS, ` 

Provincial Insolvency Act (III of 1907), sx. 16, 41, 
42—Insolvent’s property abandoned by Receiver, transfer 
of, validity of —Vendee, rights of. 

Where a Receiver of the estate of un insolvent 
abandons a particular item of property as worthless 
and the insolvent after getting his discharge trans- 
fers the same, the transfer is not bad and the vendee 
is entitled to enforce his rights under tho transfer, 
[p. 879, col. 2.] 

First appeal against the order of the 
District Judge, Benares, dated the 23rd 
December 1915, 


INDIAN CASES. 


. house after discharge 


‘the insolvent. 
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FACTS.—This was a suit for a'declaration 
that the plaintiff was mortgagee of the house 
in dispute and for possession thereof as mort- 
gagee. Pir Mohammad and Rahman mortgag- 
ed the house to one Bipat on 15th February 
1907 for Rs. 330. On 30th October 1911, 
Madaran, one of the defendants, executed a 
kirayanamoh in favour of Bipat. In the 
meantime. on 3lst May 1907, one Jaikrishna 
Das obtained a money-decree against Pir 
Mohammad and on 18th January 1909 the 
house wassold subject to Bipat’s mortgage and. 
was purchased by Sheonandan appellant. On 
12th June 1912, Sheonandan executed a mort- 
gage in favour of Mariam, wife of Madaran. 
On Ist of October 1910, Bipat was declared 
insolvent and a Receiver was appointed of 
his property, The Receiver made a report on 
15th February 1913, that the insolvent had no 
realisable assets and on 24th June 1912, the 
insolvent got his discharge after notice to all 
the creditors. He sold the house to Kashi 
plaintiff on 28th October 1914, and the latter 
broughtthe present suit for possession,alleging 
that Sheonandan never got possession and the 
proceedings taken by him after his purchase 
were taken in collusion with the judgment- 
debtors, Pir Mohammad and others. The 
first Court dismissed the suit, holding that 
plaintiff did not derive any title from 
Bipat as the latter had no interest in the 
and so could ‘not 
confer any title on plaintiff. The lower 
Appellate Court remanded’ the suit for trial 
on the merits, holding that Bipat became 
owner and eould confer title on plaintiff. 

The defendant appealed to the High Court. 


Pandit Baldeo Rem Date, for the Appel- 
lant.—Bipat having been declared insolvent, all 
his property vested in the Receiver. Section 
16 of the Provincial Insolvency Act provides 
that in such a case the property will vest 
either in the Court or, if a Receiver is 
appointed, in the Receiver. Here a Receiver 
being appointed, the property vested in him. . 


There is no order of the Court divesting 
the Receiver and vesting the property in 
He could, therefore, have no 
right in the property aud the plaintiff has, 
therefore, no title to bring-the suit. 


It is only when conditions contemplated 
in sections 41 and 42 of the Insolvency Ast 
exist that the insolvent gets back the pro- 
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perty, If there isa surplusor if the debtor 
ought not to have been adjudged insolvent, 
the insolvent becomes entitled to that pro- 
perty. The Insolvency Act never con- 
templated thatthe insolvent could get his 
property while the creditors were still 
unpaid, 

Under the English Act if the insolvent 
wrongly gets an order of discharge and he 
is again adjudged insolvent, the original 
property would be taken possession of by the 
Court. I submit the same principle should 
be followed here. 

The insolvent has not been re-conveyed the 
property and he has no title to it which he 
can transfer, 

He has acted dishonestly and the Court 
should give no assistance to him. 

| Piaaorr, J.— The only question is that if 
the Receiver thinks that the insolvent has no 
realisable property and makes a report to 
that effect and the Court passes an order of 
discharge, what is the position of the vendee 
of any property which the Receiver previously 
thought to be unrealisable. | 

I submit that the vendee shall have no 
rights. The property will vest in the Re- 
ceiver. 

Mr. Hurnandan Prasad, for the Respond- 
ent, was not called upon, 


JOUDGMENT.~ The facts of the litigation 
out of which this appeal arises are compli- 
cated; but the appeal before us raises a 
single and a simple point. One Bipat was 
declared insolvent on the Ist of October 
1910. In his schedule he appears to have 
recorded among his assets his mortgagee 
rights under a certain mortgage of the year 
1907. The Receiver, however, considered 
those rights worthless and after making such 
efforts as he thought proper to realize the 
insolvent’s assets for the benefit of his 
creditors, the said Receiver reported to the 
District Judge that “there were no other assets 
of the insolvent which, in his opinion, were 
capable of realization, Upon this Bipat was 
discharged by an order of the 24th of June 
1913. Since that date, that is to say, on the 
20th of October 1914, Bipat has found one 
Kashi who was willing to pay him Rs. 500 
for his rights under the mortgage of 1907. 
The present suit was by Kashi to enforce the 
rights, if any, acquired by him under this 
tranefer. The Court of first instance, although 
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it framed a number of issues, dismissed the 
suit on the single finding that Bipat after 
his order of discharge had no rights left 
under the mortgage in question. The point 
taken was that Bipat’s rights bad vested in 
the Court or the Receiver under section 16 
of the Provincial Insolvency Act, LIL of 1907, 
and that the order of discharge does not 
operate so as to revert those rights in Bipat. 
The learned District Judge in appeal has 
reversed this finding and has remanded the 
case to the first Court for trial on the merits. 
We do not know at present whether the 
plaintiff Kashi has got value for his money 
or not, that question depends upon the deter- 
mination of the issnes not hitherto tried. 
We think the District Judge was right. The 
Receiver having abandcned this particular 
item of property as worthless, Bipat became 
entitled to deal with it after the order of 
discharge, and if he sacceeded in getting any 
one to pay something for his rights, the 
circumstance that he was declared insolvent 
in 1910 and got an order of discharge 
in 1913 would not in itself make the 
transfer in favour of Kashi bad. We, ac- 
cordingly, dismiss this appeal with costs. 


Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civin AppeaL No. 1926 or 1915. 
October 26, 1916. 
Present: ~Mr. Justice Spencer and 
i Mr, Justice Phillips, 
MAHAMAD MEERAN BIBI AND ANOTHER 
—Dersenpanrts Nos. 1 AND 1l—- 
APPELLANTS 
CETEUS 
Sheik MAHAMAD ROWTHER AND 
OTHERS— PLAINTIKES Nos. 1 TO 3 AND 


Derenpants Nos. 2 To 6—RESPONDENTS. 

Civil Prdévedure Code Act V of 1908), s. 100- - Appeal, 
second—Decision on issue by what law parties governed, 
whether decision on ‘usuge having the force of law’ — 
Muhammadan Law-— Will—Partiton decree—Provision 
for payment of debts. 

A decision onan jissucin a suit that the parties 
are governed by one system of law and not by 
another, is not a decision on a ‘usage having the 
force of law’ within the meaning of section 100 (a) 
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Civil Procedure Code, which the High Court can 
interfere with in secord appeal. [p. 850, col. 2.] 

The expression ‘usage having the force of law’ 
in the section means an usage Set up in derogation of 
the ordinary law, and the decision which can be taken 
up in second appeal under clause (a) of the section 
is not only on the existence of the usage but also on 
its having the force of law. ‘[p 880, col. 2.] 

Kakarla Abbayya v. Raja Venkata Papayya Rao, 29 
M. 24; 16 M. L. J. 8, Kunhambi v. Kalanathar, 24 Ind. 
Cas, 523; 27 M. L, J 158; 16 M. L. T 17; 88 M. 1052; 
Ibiahim Rowther v. Mahomed Ibrahim Rowther, 30 
Ind. Cas. 806: 29 M L.J. 763; (1915) M. W. N. 86%; 
89 M. 664; Mohesh Chunder Dhal v. Satrughan Dhal, 
29 © 848; 29 L. A. 62; 6 0, W. N. 454; 4 Bom. L. R. 
872: 4 Sar, P. C J. 288, referred to. 

Under Muhammadan Law, the estate of a deceased 
person must be applied to the payment of his debts 
and funeral expenses before the heirs can make 
partition of it. [p. 681, col. 1.] 

Pathumabi v. Vittù Ummacnabi, 
referred to. 

Where a Mubammadan has by his Will bequeathed 
certain properties for payment of mahar and dower 
debts and his heirs have tiled a snit for partition, it 
is open to the Court, at the time of passing the final 
decree, to ascertain the debts due by thé deceased 
and to provide for their payment out of the estate 
before partition is actually effected. [p. 881, col. 2.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Trichinopoly, in Appeal Suits Nos. 520 and 
549 of 1914, preferred against that of the 
Principal District Munsif, Kulitalai, in 
Original Suit No. 102 of 1912. 

Dewan Bahadur Mr. L. A. Govindaraghava 
Aiyar (with him Mr. N. Rajagcpalachatiar), 
for the Appellants. 

Mr, O. Padmanabha Aiyangar, for the’ Re- 
spondents. 


JUDGMENT.--The parties in this case 
are Muhammadans, that is, Labbais of 
Trichinopoly District, and in defence of a 
suit for partition, defendants set up the 
plea that they were governed by Hindu 
Law “in the matter of inheritance to the 
estate of a-deceased person”, and issue I 
was framed on that plea. Both the lower 
Courts have found that the plea is false 
and that the parties are governed by 
Muhammadan Law. In second appeal the 
learned Vakil for appellants seeks to re-open 
the question as being a question of law and 
not merely a question of fact. It is argued 
that the question at issue is whether the 
decision of the lower Courts is not against 
some usage baving the force of law within 
the meaning of section 100 of the Code of 
Civil Procedure. Reliance is placed on the 


26 M. 734, 
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e 
decision in Kakarla Abbayya v. Raa Venkata 
Papayya Rao (1), where it was held that 
an issue as to the existence or non-existence 
of a usage having the force of law could 


be decided in second appeal upon the 
evidence. In that case, however, the usage 
set up was one in derogation of the 


ordinary law and the question in issue was 
not only whether such a usage existed, but 
also whether it was a usage having the 
force of law. In -the present case there is 
no question of a usage having the force 
of law, but the question at issue is whether 
the parties are governed by Hindu or 
Muhammadan Law, and no question can 
arise as to whether these systems of law 
have the force of law In Kunhambi v. 
Kalanathar (2) it was held that the question 
whether Mappillas of North Malabar were 
governed by Mubammadan or Marumakka- 
tayam Law was-a question of fact, and 
this Court refused 


in second appeal to 
consider the question on the evidence. 
Similarly in Ibrahim Rowther v. 


Muhomad Ibrahim Rowiher (3), the Chief 
Justice evidently held the same view as 
regards the question whether a Labbai family 
followed the Hindu Law of inheritance, for 
he remarks: “Of the later cases, this is the 
first to come before this Court on first 
appeal so as to enable the Court to 
appreciate the evidence for itself,’ and 
admittedly one at least of the previous 
cases had come up in second appeal. The 
question in Shaik Ibrahim Rowher v. Muhomad 
Ibrahim Rowther(3) was substantially the same 
asin the present case, aud we accordingly 
think that it is a question of fact, which 
has been decided by the lower Courts and 
cannot be re-opened in second appeal. We 
are confirmed in this opinion by the observa- 
tion of their Lordships of the Privy Council 
in Mohesh Chunder Dhal v, Satrughan Dial 
(4) that the question as to the existence 
of a custom of lineal primogeniture as the 
rule of succession in a particular family 
was a question of fact. We have accord- 
ingly disallowed any argument for appellants 


(1) 29 M. 24; 16 M. D. J, 8. 

ae 24 Ind. Cas. 528; 27 M. L. J. 166; 16 M, L. T. 
17. 
(3) 30 Ind. Cas. 806; 29 M. L. J. 768; (1915) M. 
W. N. 86: 39 M. 664. ` 

(4) 29 C. 843 at p. 352; 29 I. A. 62; 6 0. W. N. 
450; 4 Bom. L, R. 373; 8 Sar. P. 0, J, 235, 
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on the question of whether the partiesare 


governed by Hindu Law, as the validity of ` 


the finding of the lower Courts is 
impeached on any point of law. 

The next point taken is that Exhibit 
III is not a- Will, but a settlement of pro- 
perty which is to take effect in p a-enfd, 
and is, therefore, not invalid under Muham- 
madan Law. We agree, however, with the 
lower Courts that on a proper construction 
of ‘the document which purports to be a 
Will, it is a Will and there is no evidence 
as tothe vesting of the gifts in preesenti to 
show that that construction is wrong. . i 

-The property mentioned in the Will isin 
the possession of the first defendant and 
the recital in the Will is that the properties 
are bequeathed in order that the first 
defendant may discharge certain debts, one 
due on a-hypothecation deed executed in 
favour of the eleventh defendant, one due 
to the first defendant on acc unt of unpaid 
mahar, and one on account of dowry which 
the first defendant had brought with her on 
marriage. The lawer Appellite Court has 
given the first defendant a charge on the 
plaint property as regards the mahar debt, 
and it is now contended that she is alsó 
entitled to `a charge on the property 
mentioned in the Will for the debt in re-pect 
of dowry. It must be observed that the 
llth defendant does not raise the same 
plea in respect of the debt due to him. 
Defeudants Nos. 2 to6 in their written state- 
ment denied the existence of the debt for 
dowry, but no issue was framed and no. 
evidence has been let in as to the genuine- 
ness of the debt, nor did the firat 
defendant in her written statements take 
the plea that she was at least entitled to a 
charge iu respect of it. We do nar, there- 
fore, think that any charge can now be 
given, We may, however, -obterva that no 
final decree for partition has yet been passed, 
aud under Muhammadan Law tne estate of 
a deceased person must he applied to the 
‘payment of “his debis and faneral expeuses 
before the heirs can make partition of ib 
[ Vathummabat v. Vittil Ummachabi (5)]. and 
although it has been held bya Fall Bench 
- of the Allahabad High Court [ /afri Begam 
y. Amir Muhammad Khan CŒ] -that on the 


(5) 26 M: 74. 


not 


(6) 7A B22; A. W. N. (1885) 248; 4 Ind. Dee. 


(x. 8.) 36. 
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death of an- intestate the ownership of bis 
estate devolves immediately on his heirs, and 
such dev: lution is not contingent upon, and 
suspended till, payment of his debts, we 
think it will be open to the original 
Court at the time of passing the final 
decree to ascertain the debts due by the 
deceased and to provide for their payment 
out of the estate before partition is actually 
effected. 

In the result this second appeal is dismiss- 
ed with costs, 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
ApPBaL FkOM Appe tt Ts Decree No, 555 
or 1914. 

December 13, 1916. 
Present:—Mr. Justice 1). Chatterjee and 
Mr, Justice Newbouid. 

RAMANI MOHAN ROY—Derenpant No, L 
—APPELLANT 
versus 
JAGUBANDHU KARMAKAR AND OTHERS 


— PL iniivrs— Rasponvenrs. 
Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata Litigating under the same title, meaning of 
— Decree against persun as heir of another wrongly 


`deseribed as dead, whether ‘binding upon him when 


he beromes such heir. 

Defendant No. | got a decree for khas possession 
of certain property mn a contested suit brought against 
defendant No 4 as the son and heir of the plaintiff 
who was wrongly described asdead Snbseqaently the 


„plaintif, on return home from pilgrimage, mst:tuted 


a suit against defendant No. 1 and defendunt No, 5 
for revovering pusnessiun of the property ou declara- 
tion of his title, and got a decree. Defendant 
No. 1 thereupon preferred an uppeal, during the 
pendency o. which the plaintiff having died, defend. 
ant Nu o was substituted in his place us his legal 
representative: 

Held, tat the decree obtained by defendant 
No. t against defendant No. 5in the previous suit 
wag not binding as res judicata upon defend- 
ant No. 4 in the subsequent litigation as he was 
not litigating under the same title in ‘the two 
cases Lp. 804, col. i] i 

Appwal agamst the decree of the Sub- 
Judge, Bakerganj, dated the 13th November 
1913, affirming that cf the Officiating 
Additional Munosif, Barisal, dated the 
23rd Ju: e 1913. 

FACTS oc 
judgment, 


the case appear from tho 
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Babu Gunada Charan Sen, for tLe Appel- 
lant.—The defendant No. 1, my client, 
got a decree for khas possession against 
the defendant No.5, who is now the re. 
spondent in this appeal, having been substitut- 
ed as the legal representative of his deceased 
father for this very property which is 
now the subject-matter of this appeal; 
and that decree is binding upon the defendant 
No. 5. He cannot in this appeal go behind 
that decree and say that as the legal 
representative of his deceased father he 
is entitled to recover the very property 
which has been taken away from him by 
a decree of Court in a contested suit between 
himself and my client, defendant No. 1. 
An Appellate Court is entitled to take 
notice of incidents which took place since 
the decision of the suit. [Refers to Ram 
Ratan ‘Sahu v. Mohant Sahu (1), Abdul 
Rahaman v. Sarafat Ali (2), Rat Oharan 
Mandal vy. Biswanath Mandal (3)]. No 
doubt the plaintiff has obtained a decree 
for the recovery of possession of this 
property in a suit against my client to 
which the defendant No. 5 was added 
as a party, bat he is now dead and is 
now represented by his son and legal heir, 
the defendant No. 5. How could defendant 
No. 5 claim the benefit of the decree 
obtained by his father in the face of the 
decree which my client defendant No, 
has got against defendant No. 5 in respect 
of the same propertyP It will lead to 
needless litigation if the decree obtained 
by the plaintiff, the deceased father of 
defendant No. 5, is allowed to stand, for 
as soon as the defendant No. 5 will attempt 
to enforce this decree he will be met by 
the decree which my client has got against 
him. The judgment in the suit in which 
my client got his decree for khas posses- 
sion against defendant No. 5 has been 
filed and is before your Lordships, and it 
shows that the defendant No. 5 would 
not be able to get this property as long 
as that decree stands, 


[Newsouxp, J.—Your argument is that the 
son is estopped. | 


(1) 60. L. J. 74 at p. 78; 11 0. W, N. 732. 
(2) 31 Ind Cas. 896; 20 0. W. N. 667; 22 0. L. J. 


412. 
(3) 26 Ind, Cas. 410; 20 C. L. J, 107. 
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Babu Brojendra Nath Ohatterjee, for the 
Respondent.—The defendant Nd, 5 is now 
appearing as the legal representative of 
the plaintiff, his deceased father, and as 
such will not be bound in this suit by 
any decision which was not in a suit 
between his father and defendant No. l, 
the appellant. A decree may have been 
obtained by defendant No. 1 against de- 
fendant No. 5 but that decree cannot be 
res judicata against the plaintiff, and so it 
cannot be binding upon his legal representa- 
tive. The defendant No. 5 inthis appeal 
is litigating in a wholly different character 
from that in which he litigated in the 
previous suit between himself and defend- 
ant No. 1. The decree in the previous 
suit could never be enforced against the 
father of defendant No. 5, who was not 
a party to that suit, and, therefore, it 
eabnot be binding upon his heir and legal 
representative, whoever he may be, whether 
the defendant No. .5 or anybody else. The 
principle of ves judicata cannot apply here, 
as the defendant Nc. 5 is not claiming 
here in his own right but in the right 
of a person who was not a party to the 
previous suit. We do not know whether the 
previous decree obtained by defendant No. 1 
against defendant No. 5 is still enforceable. 
The question was not raised or considered 
in any of the lower Courts, and ycur 
Lordships ought not be asked to decide 
a question raised for the first time in 
second appeal, a question which involves the 
consideration of many facts and circum- 
stances which are not before the Court. I 
do not digpute that sometimes an Appellate 
Court can take cognizance of events occur- 
ring after the decision of the suit. This 
Court may take cognizance of the fact 
that plaintiff is dead and is succeeded by 
his son defendant No. 5, against whom a 
decree was obtained for this property by 
defendant No. 1, the appellant. But it 
cannot go further and hold that that 
decree would be binding as res judicata 
against the defendant No. in a suit 
in which he is litigating as the legal 
representative of his father. No doubt 
defendant No. 5 is the same physical 
person in both the suits but in the eye 
of the law his legal individuality in the 
present appeal is not the same as that in the 
previous suit. 
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The only guestion for decision in this 
appeal is whether the lower Appellate Court 
rightly decided the appeal or not. The 
decision of the Court of Appeal below, as 
it is, is conclusive, and no attempt has 
been made by the other side to ques- 
tion the legality of that decision. But 
extraneous matters have been brought in, 
and your Lordships asked to decide a 
question like an Original Court. 

Babu Gunada Charan Sen replied. 


JU DGMENT.—The plaintif was away 
from home for a number of years and 
during his absence his son defendant No. 5 
managed his properties. 

The plaintiff had a nimhowla within a 
certain osat taluk which was sold for 
arrears of rent. The purchaser served 
notizes under section 167 of the Bengal 
Tenancy Act upon under-tenants and then 
sold the osat taluk to defendant No. 1. 
Defendant No. 1 brought a suit for khas 
possession against defendant No. 5 as the 
son and heir of the plaintiff described 


as dead and got-a decree in a contested - 


suit. 


The plaintiff on return from pilgrimage 
brought the suit giving rise to this appeal 
for a declaration that he was not bound 
by the decree against defendant No. 5 
and for recovery of possession. Both the 
Courts below decreed the suit of the plaintiff 
and defendant No. 1 appeals. It has so 
happened that pending the appeal the 
plaintiff died leaving defendant No. 5 as 
his sole heir and the contest is now between 
defendant No. 1 ag the appellant and defend- 
ant No. 5as the respondent. 

It is urged before us that the decree 
for khas possession obtained by defendant 
No. 1 against defendant No. 5 in the 
previous suit is absolutely binding between 
the parties and defendant No. 5 cannot 
fall back upon the decree obtained by his 
father. The decision of this point depends 
upon whether defendant No. 5  litigates 
under the same title in the two cases. 
He was sued in the previous case as the 
heir of the plaintiff which he was not 
at the time and he comes in now as the 
heir of the plaintiff which he now is. 
Defendant No. 5 is not litigating under 
the same title in the’ two cases and it 
cannot be said that the “matter is res 


udicata. We do not see how otherwise 
Jthe decree can be absolutely binding. As 
the consideration of the facts subsequent 
to suit cannot help the appellant, itis not 
nécessary to consider whether they should 
be considered in this case. 
The appeal is dismissed with costs. 
Appeal dismissed. 


PATNA HIGH COURT, 

APPEAL FROM Orper No. 188 or 1916. 
January 19, 1917, 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 

Musammat JAGAT MOHINI DASI~— 
APPELLANT 
versus. 

Syed MOHAMAD IBRAHIM HUSSAIN 

KHAN alias MANJHE NAWAB AND 
ANOTHER— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182-~Decree 
—Appeal-—Execution—Limitation, commencement of. 

Where an appeal is preferred against au entire 
decree, the limitation to execute it runs from the 
date of the final decree of the Appellate Court. [p. 
884, col. 2; p. 885, col. 1.] 

A mortgagee obtained a decree nisi on foot of his 
mortgage on 9th July 1902 against the mortgagor 
and some other persons interested in the mortgaged 
property. The mortgagor acquiesced in the decree, 
but the other defendants appealed against the entire 
decree and the dispute was finally settled by a 
decree of the Privy Council dated 17th January 
1912. The mortgagee applied on 3rd May 1914 to 
have a final decree made in his favour, and accord- 
ingly the decree was made final on 3lst March 
1915: A 

Held, that inasmuch as an appeal was preferred 
against tho entire decree, limitation began to run 
under Article 182 0f the Limitation Act ouly from the 
date of the final decree, and the application was, 
therefore, within time. [p. 884, col. 2. 

Appeal against the order of the Sub- 
Judge, 2nd Court, Patna, dated the 27th May 
1916. 

Messrs. Purendra Narain Saha and Naresh 
Chundra Saha, for the Appellant. 

Messrs. Fakhruddin and Amir Hossain, for 
the Respondents. 

JUDGMENT. 


CSAPNAN, J.—This is an appeal against 
an order overruling an objection made in 
execution of a mortgage decree. The 
plaintiff in the mortgage suit was the 
assignee of. the bond. The suit was -no 
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contested by the mortgagor except in so 
far as she claimed maintenance. It was 
contested by the other defendants who 
were interested in some of the mort- 
gagad properties. These other defendants 
contested the genuineness and the bona fides 
of the mortgage-bond. The suit was 
decreed. The decree misi directs that if 
the amount decreed is not paid within 
ninety days by the mortgagor, the mort- 
gaged properties which are in possession 
of the mortgagor shall be brought to 
sale; that if one-third of the amount decreed 
is” not paid by the defendants second 
party within the time allowed the properties 
in their possession shall be sold, and a 
similar order is made in regard to each 
of the properties in which the remaining 
defendants are interested. The mortgagor 
did not appeal against this order but the 
other defendants did appeal to the High 
Court. In their appeal they impugned the 
genuineness of the mortgage-bond; they 
also alleged that the plaintiff was not the 
assignee of it; they also alleged that the 
mortgage transaction was not bona file, and 
that no consideration had passed. They 
raised other questions with which we are 
not at the present moment concerned con- 
nected with priority. The decree of the 
first Court had been made on the 9th of 
July 1902; the appeal to the High Court 
was disposed of by a decree dated the 
8rd of March 1905, and the appeal to the 
Privy Council was decreed on the 17th 
January 1912, in which certain directions 
were made for an account of certain 
matters to be made by the Calcutta High 
Court, On the <9th of Apml 1918 the 
High Court disposed of the matter by an 
order directing that a certain sum should 
be refunded out of the Rs. 4,000 deposited 
in Court and that the property of the 
defexdant-mortgagors should be sold in 
execution of the decree of the Subordinate 


Judge. On the 3rd of May 19:4 an 
application was made to the subordinate 
Judge to make the decree final. In 
accordance with this application the 
decree was made final on the 31st of 
Marsh 1915. 


The first objection taken before the 
learned Subordinate Judge was that the 
order of the Privy Council not having 
been transmitted under sub-rule 2 of rule 


15, Order XLV of the Sahedule to the 
Code of Civil Procedure, the Court bad 
no jurisdiction to make the decree final 
in the ease. The application for the decree 
to be made final has not been placed 
before us, but it appears from the applica- 
tion for execution that ib was an applica- 
tion made with reference to the preliminary 
decree of the Subordinate Judge himself 
and not an application with reference to 
the decree of the Privy Council. -Lb is” 
also a fact that the High Court had 
given a direction that proceedings should 
he taken by the Subordinate Judge. 
Whether the order of the Privy Couneil 
was a2tually transmitted to the Sabordinate 
Judge or not by the office, it does not 
appear. I am of opinion that the first 
objection was rightly overroled. 

The second objection is one of limitation. It 
is said that limitation began to run from 
the decree of the learned Snbordinate 
Judge dated the 9th July 1902 and that, 
therefore, the application for a decree final 
was barred in 1915, the period of limita- 
tion under the present Limitation Act of 
1908 being three years. The decision on 
this point depends upon the terms 
of Article 182 of the Schedule to the 
Limitation Act. That Article provides a 
pericd of three years from the date of 
the decree or order, or where there has 
been an appeal, from the date of the final 
decree or order of the Appellate Court, 
The question 1 have to determine is 
whether there was an appeal in this case 
against the decree. The argument is that 
the particular portion of the decree with 
which 1 am concerned in the present case 
was the decree against the judgment debtor, 
the mortgngor; that there had been no 
appeal against that decree so far as the 
moitgagor was concerned and that, there- 
fore, the period of limitation began to run 
from the dute of the decree. and not from 
the date of the final decree in appeal. It is 
true that the mortgagor did not appeal 
aguinst the decree, but the terms of the 
Article are general and the question to 
be decided is whether there was an appeal 
against the decree against the mortgagor. 
The memorandum of appeal, as I have said, 
makes it clear that there was an appeal 
against the entire decree and not only 
against that portion of the decree which 
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affected the Sudgment-dehtors other than 
the mortgagor. The other judgment- 
debtors in the appeal to the High Court 
impugned the genuineness of the mortgage, 
the bona fides of the mortgage and the 
allegation of the plaintiff that he had 
purchased it. This was an appeal not 
merely against that portion of the decree 
affecting them bnt an appeal also against 
the decree as it stood against the mortgagor. 
It has been contended that that 
portion of the appeal was not pressed in 
the High Court. We are not concerned 
whether it was pressed or not. We have 
no doubt that there was an appeal against 
the entire decree; that being so, limitation 
does not begin to ran until the date of 
the final decree, and the application in 
execution was not, therefore, barred. 
The appeal is dismissed with costs. 
Ror, J.—I agree. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Fiast IVIL Appeéaus Frou Orvers Nos. 181 
& 132 or 1916. 

December 19, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

Musammat KHATUN BEGAM— 
Opposite Party-—APPELLANT 


versus 
EJAZ AHMAD AND ANOTHER— APPLIOANTS—- 


Reseonvents, 

Guardians and Wards Act (VIII of 1890), 83, 27, 22— 
Minor— Guardian, appointment of -Trust —Wutawalli, 
minor entitled to be apprintet —Court, priver of. 

A guardian of the prop»rty of a minor interested 
in a trust can be appointed in respect of his interest 
under the trust, in order that the interest may be 
protected and the benefits thereof secured for the 

minor. [p. 886, col 2.] 
~ Where under the terms of a trust deed the 
mutawalli-ship devolves upon a minor in respect of 
whom a guardianship application is made, the District 
Judge is entitled to pass orders for the performance 
of the duties of the mufawalli pending either the 
coming of age of the mi-or or the institution of a 
regular suit by some person or persons interested in 
the endowment to contest the arrangement made by 
him. [p. 857, col. 1.] 

First appeals from orders of the District 
Judge, Badann, dated the 22th March 
1916, : 
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Mr. Ablul Ranof, for the Appellant, 
Mr. S. M. Y. Hasan, for the Respondents, 


JUDGMENT. 


Piogort, J.—These are two connected 
appeals from orders passed by the District 
Jadge of Budaun in connection with certain 
proceedings under the Guardians and Wards 
Act. By the first of these orders one 
Ejaz Ahmad was appointed the guardian 
of the property of three minors, two boys 
and a girl, children of his own brother, 
Hozar Ahmad. In so far as the petition 
of appeal before us is not connected with 
the other order presently to be considered, 
it amounts in effect to nothing more than 
this, that Ejaz Ahmad was not a suitable 
person to hold the guardianship of the 
property of these minors. If the record 
be examined from this point of view, it 
seems fairly clear from the evidence that 
no more suitable person for the guardian- 
ship of the property of the minors conld 
have been found than Ejaz Ahmad. The 
appeal is complicated by being connected 
with the other appeal now before us, which 
is against a further order passed by the 
District Jadge, under the following circam- 
stances. In Ejaz Ahmad’ application to 
be appointed guardian of the property 
of these minors there was a specification 
of certain immoveable property as the 
property of these minors, This consisted 
principally of undivided shares in a number 
of villages. It came out in the coursa 
of the enquiry that the whole of this 
property was wakf property under the 
Muhammadan Law, that is to say, ib 
hid been made the sabject-matter of a 
wikf or endowment of a semi-public and 
semi-private character of the kind legalised, 
if not previously lawful, by a recent Act 
of the Legislature on the subject of 


Muhammadan endowments. Under the 
terms of this trust one-third of the 
income of the property was to be dis- 


tributed efor the benefit of the poor, and 
the remaining two-thirds were to ba 
applied for the maiatenance and support 
of Huzir Ahmad and his children after 
him. Huzar Amad was appointed the first 
mutawalli or trustee of the endowment. 
There was a provision that after his death 
he woald be sacezedei in the trusteeship 
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by one or other of his sons, and a further 
provision was made passing the succession 
to the brothers of Huzur Ahmad, in the 
event of the sons not being found suitable 
for appointment. The District Judge relied 
upon-the authority of Mr. Ameer Alis 
book on the Muhammadan Law (vide 
Volume I, page 445),and has held that the 
office of mutawalli in this case must 
have devolved on one or other of the 
minor boys in respect of whom the guardian- 
ship application was made. Consequently 
according to Mr. Ameer Ali, the mutawalli- 
ship itself was in abeyance, but it was 
the duty of the Civil Court, as representing 
the authority of the State, formerly 
administered by the Kazi, to appoint some 
person ‘to perform the duties of the office 
until the minors come of age. Purporting 
to act under this authority, the District 
Judge has appointed Ejaz Ahmad, as he 
puts it, “to be the mutawallé of the wakf 
property during the minority of the sons 
of Huzur Ahmad.” He has in effect done 
what Mr. Ameer Ali lays down as the 
duty of the Court in such a case. 

Now it is contended before us, in respect of 
both the orders passed by the District 
Jndge, that there can be no guardian 
appointed of ths property of a minor in 
such a manner as to give the guardian any 
control. over the wakf property. The first 
point taken is that the wakf property 
does not belong to the mincrs, but to the 
Almighty, and that there can only be a 
trustee or mutawalli to hold charge of the 
property, so that the question of appoint- 


ment of such trustee lies wholly outside 
. the seope of the Guardians and Wards 
Act, ‘So far as this point goes, the conten- 


tion seems open to an obvious answer, It 
may be that the case of a Muhammadan 
endowment, constituted in accordance with 
the authority recognised by the new Statute 
of the Legislature, will bring before the 
notice of the Courts a number of delicate 
points for legal determination. This much, 
however, is clear that. endowments such as 
are now in question, are partly private 
trusts and partly religions or charitable 
endowments. Now the minors are persons 
interested in tbis trust. They are the 
principal persons for whose benefit the 
trust now exists, The immoveable property 
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itself, the subject-matter df the trust, 
does not belong to the Minors, but the 
property of the minors consists of their 
interest in the said trust, that is to say, 
the benefits which they are entitled to 
receive under the same. There seems no 
reason whatever for holding that a guardian 
of the property of the minors cannot be 
appointed in respect of their interests 
under the trust, in order that these 
interests may be protected and the benefits 
thereof secured for the minors. The further 
point raised is a somewhat more difficult 
one. lt is contended that, whatever might 
be the authority of the District Judge of 
Budaun in the matter of dealing with this 
endowment, that authority was not called 
into requisition by the proceeding under 
the Guardians and Wards Act which was 
pending before him. The contention is 
that there should have been a regular 
suit, either under the provisions of section 
92 of the Code of Civil Procedure or 
under those of Order I, rule 8, clause (c) 
of the same Code, or under the Religious 
Endowments Act, XX of 1863. Ido 
not think that for the purpose of disposing 
of the appeal now before us if is necessary 
to lay down principles of law generally 
applicable to the question of Muhammadan 
endowments, or to the particular species 
of Muhammadan endowments with which 
we are now concerned. The position taken 
up by the District Judge is that the 
interests of the minors in this trust require 
to be protected, and that it is necessary 
to put the guardian of their property in 
a position to do this. It has been shown 
to us that the person actually managing 
the property is the lambardar of the 
various mahals in which the undivided 
shares forming the trust property are 
situated. Indeed a point was made before 
us on behalf of the appellant, to the 
effect that the Revenue Court has refused 
to appoint Ejaz Ahmad Jlambardar of 
these mahals. There does not seem to be 
anything favourable to the appellant in 
this circumstance. The duty of the guardian 
of the property of these minors, or of 
the manager of this endowment, will be 
to see that the lambardar does not 
appropriate to himself the profits of these 
shares, but that he duly accounts for, and 
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pays them over to some responsible person, 
in order that they may be applied for the 
purposes of the trust. Now, according to 
the principle laid down by Mr. Ameer Ali, 
the mutawalli-ship of this trust is at present 
in abeyance, but according to the terms 
of the trust deed, it should eventually 
devolve on one of the minors in respect 
of whom the guardianship application is 
made. Under these p culiar circumstances, 
it seems to me that the District Judge 
was so far seized of the question that he 
was entitled to pass orders for the per- 
formance of the duties of the mutawalli, 
pendiny either the coming of age of the 
minors, or the institution of a regular 
suit by some person or persons interested 
in the endowment to contest the arrangement 
made by him. In this view of the matter, 
the orders by the District Judge in this 
case seem to me appropriate and within 
his jurisdiction. He had before him all 
the parties directly interested in the 
administration of the trust, in so far 
as that trust is of a private and not of 
a public character. They had an opportunity 
of laying their case before him, and for 
the purpose of the proceedings in issua I 
think the order passed was within the 
competence of the Court. I would, therefore, 
dismiss both the appeals with costs, including 
fees on the higher scale. 


Warsa, J.—I agree. The substantial 
result is clearly in the interests of the 
cestui gue trust and of the minors, for they 
are both. Indeed it is not seriously 
disputed on that ground. Properly regard- 
ed the application and the order made 
upon it was merely one under the (tuardians 
and Wards Act, and it is a mere accident 
that to complete the order of the Court 
and to make it really workable in the 
interests of the minors ib was necessary 
to make the. appointment of a mutawall. 
The able argument addressed to us’ by Mr. 
Abdul Raoof raises a serious question of 
really considerable weight. Mr. Abdul Raoof 
is asking us to do just what the 
lower Court could not do, namely, to 
interfere by direct action with the manage- 
ment and charge of this trust. It seems to 
me.that if his client wanted to raise this 
question it was his business todo so by au 
ordinary suit, under the G_de of Ciyil Pro- 
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cedure or under the provisions of Act XX of 
1863. Then, of course, the validity of this 
order qua the appointment of a mutawalli 
might be called in question and it might be 
that the Court would come to a conclusion 


“that some other person ought to be appointed 


as such mulawalhi. In that oase the present 
appointment of mutawall: will lapse, and the 
guardian’sduty will beto see thatthe mutawalli 
newly appointed carries out his duty so far as 
the trust in favour of the minors is concerned. 
Bat if Mr. Raoof’s argument prevailed in the 
Court below, the Court would have been left 
in this unsatisfactory position that having ap- 
pointed a guardian for the minor’s interests, 
tbe guardian would have no power to protect 
the interests of those minors; that was clearly 
a matter which a Court charged with duties 
utder the Guardians and Wards Act ought to 
provide for. I think the order of the Court 
below is perfectly right. 


By tas Court.—First Appeals from Orders 
Nos. 131 and 132 of 1916 are dismissed with 
costs, including fees on the higher scale. 


Appeal dismissed. 


— ea 


CALCUTTA HIGH COURT. 
APPEAL FRu« O..IGINAL Decree No. 442 
or 1914. 

July 14, 1916. 

Present: —Mr, Justice N. R. Chatterjea and 
Mr. Justice Sheepshanks. 

ASNA BIBi AND OTARERS—PLAINTIFPS—— 
APPELLANTS 


VETEUS 
JAIGUNNISSA. BIBI AND OTHERS—- 


DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, O. 
XXI, rr. 60 to 63—Claim petition, order on—Res 
judicata—Wakf, validity of, when provisions not carried 
out by wakif’s heirs, 

An order in a claim case deciding the question of 
the validity of a wakf is not conclusive as res judicata 
in a silit between the same parties in which the 
property in dispute is not that which was the subject 
of the claim case though both were included in the 
wakf. [p. 888, col. 2.] 

An order ina claim case is conclusive as between 
the parties only as regards the particular property 
in dispute. [p. 888, col. 2.] 

Surnamoyi Dasi v. Ashutosh Goswami, 27 CO. 714; 
14 Ind. Deo. (N, s.) 469; Koyyana Chittemma v. Doosy 
Gavaramma, 29 M. 225; 16 M. L. J. 186 and Ramy 


ese 
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-Aiyar v. Palamappa Chetty, 8 Ind. Cas 117: 35 M., 35; 
8 M. L. T. 881; 910) M. W. N. 189; 21 M L. J. 736, 
distinguished. 


Raduh Prasad Singh v. Lal Sahib Rai, 138 A.F3: 17 
T. A, 150:5 Sar. P. O0, J. (0; 7 Ind. Dee 1x 8.) 
33 and Dinkar Ballal Chakradev v. Hari Sh idhar 
Apte, 14B :06: 7 ind Deo vn, so 59%, followed. 

The validity of a wakf is notin any way affected 
by the fact that- since the death of the wal his 
heirs bave not carried out the provisions ‘of the 
wakfnama bat have treated the property dedicated 
as their awn. [p. 8t9, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Jalpaiguri, dated the 5th 
June 1914, 

Mr. A. Rasul (with him Babu Jyotish 
Chandra Sircar), for the Appellants. 

‘ Babus Jitendva Nath Roy and Nakuleshwar 
Mukherjee, for the Respondents = 

JUDGMENT.—In the snit ont of which 
this appeal arises plaintiff sued as the 
residuary heir of one Shane Ali to recover 
his share of certain property left by Shane 
Ali. He has been found to he the residu- 
ary beir of Shane Ali, and this finding 
has not been challenged cn appeal. , 


The learned Subordinate Judge has dis- . 


missed his svit holding that the property 
claimed is wakf property, and against this 
decision plaintiff appeals. 

His main ground of appeal is that the 
question of the validity cf the wakf is 
res judicata, the alleged wokf having been 
decided in a claim case brought in tbe 
course cf previous execution proceedirgs 
pot to kaye ‘been a bona fide decunent, but 
to have been put forward for the purpore 
of defeating the claims of creditors. The 
property which was the subject of the 
claim case is not the property which is 
now in suit. It is argued in support of 
the appeal that, all the parties to the present 
suit having been made parties to the claim 
case, and the order in the claim case not 
having been challenged by a suit under 
Order à XI, rule 63, that order is conclusive 
and operates as res judicatu in respect not 
only cf the property to which it related 


but of all the property included in the 
wakf. 16 is admitted on behalf eP appel- 
lant that there is no authority which 


directly supports this argument. Reference, 
however, is made to Smnamoyi Dosi v. 
Ashutosh Goswami (1), Koyyana Crittemma v. 


- (1) 27 C. 714; 14 Ind. Dec. (N. s.) 469. 
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: 
Donsy Gavaramma (2) and Ramu Adyar v, 
Palaniappa Chetty(3). Noneof these cases lends 


any support to appellant’s contention. The 
first of them decides that an order in a 
claim case is conclusive against peraons 


whose title is derived from the claimant, 
whether their position is that of plaintiffs 
or defendants. The second merely decides 
the effect of payment of the decretal amount 
when made more than a year after the’ 
order rejecting the claim. The third decides 
that persons claiming through the partias 
in-a claim case dn not cease to be bound 
by the order if they subsequently acquire 
There is nothing in any of 
these decisions which is of any assistance 
to appellant. In the present rase the appeal 
must fail, for the reason that apart from 
any other considerations, an order in a 
claim case is conclusive only ds regards 
the particular . property in dispute: Radha 
Prasad Singh v. Lol Sahib Rat (4), Dinkar 
Ballal Chakradev v. Hari Shridhar Apte(5). In 
this case it is clear that the order in the claim 
case on theqnestion of the validity of the wakf 
is not conclusive, the property in dispute 
not being that which was the subject of 
the claim zase, and this ground of appedl 
fails. 


It is next argued on behalf of appellant 
that the alleged wahf was in fact invalid 
and frandulent, and was never acted upon. 
The evidence given by plaintiff’s own wit- 
nesses is, as the learned Subordinate Judge 
points out, fatal to this contention. That 
evidence’ shows that effect was given in 
Shane Ali’s lifetime to the provisions of 
the wakf, and that the property was in 
fact treated as dedicated property. There 
is nothing to show that the transaction 
was a frandolent one. The property covered 
by the wakf comprised only n question ef 
Shane Ali’s property and there is nothing 
to show that, as is suggested on behalf 
of appellant, he was encumbered by debts 
and wished fo defrand his creditore by 
means of a ecleurable wakf. This being 
so, the fact that defendants, since the 


(2) ‘9 M. £25; 16 M. D. J. 136. 

i8 RIud Cas. NITI RAM, 3;8 M_L. T. 381: 21 
M. L.J 756.11910 M.W NFR, 

(') 83 A. 58; 17 L A. 120, 5 Sar. P. C. J. 60; 7 Ind. 
Dec (nN. s.) 83. h 

(5) 14 B. 206; 7 Ind. Deo. (N. s.) 595, 
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death of Shane Ali, have not carried ont 
the provisions of the wakfnama, but 
have treated the property as their own, 
does not in any way affect the validity 
of the wakf. The wakf was created by a 
living man, and is, therefore, irrevocable. . 
This ground of appeal, therefore, also 
fails. The result is that the appeal is 
.dismissed. Having regard to the circum- 
stances of the case we make no order as to 
- costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Seconp Civin Appeat No, 118 or 1916. 
September 6, 1916. 
Present:—Mr. Justice Spencer and 
Mr. Justice Phillips. 

IMAM BEE AND oruers— Derenpants Nos, 2 
TO 9 — APPELLAN IS 
versus 
MOLLA KHASIM SAHIB AND OTRERS— 
Piaintives Nos, 1 To 4—Respoxpests, 

. Muhammadan Law- Mujawar, eligibility of women 
for office of- Right to emoluments—Burden of proof— 

Custom. 

Under Muhammadan Law, a woman can hold a 
religious office unless there are duties of a religious 
nature which she cannot perform in person or by 
deputy. [p. 88C, col, 1.] 

Shahco Banoo v. Aga Mahomed Jaffer Bindaneem, 
34 0. 11s; TM. L. J. 69;4 A. L.J. 80: 9 Bom L. R. 
85: 5 C. L. J. 1834: 10. W. N. 297; 2 M. L. T. 49; 4 
L. B. R. 66; 341. A 46 (P. 0.), followed 

Mujavar Ibrambibi v. Mujavar Hussain Sherif, 3 
M. 94; 5 Tnd. Jur. 190; 1 Ind Dec. (IN s16 8: Hu-smn 
Beebee v. Hu-sain Sherif, 4 M.H C. R. z3, explained. 

The onasis on those who seek to exclude women, 
of proving that they are disyualified [p. 89, col. 2.1 

Tangirala Chiranjivi v. Raja Manikya Rao, 25 Ind, 
Cas. 283; 27 M. L. J. 179, followed. 

Where the duties of an office are not very distinctly 
defined, the safest course to follow is to bo guided by 
the custom of the institution. [p 890, col. .] 

The rights of women to hold the office of mujawar 
should be upheld where there is a usage in the insti- 
tution of getting the duties performed bv proxy or 
deputy, and, in sush a case. there is no legal obstacle 
to their sharing in the endowments of the office a d 
getting their duties performed by proxy. [p. RUDO, col: 
2] 

Second appeal against the decree of the 
District Court, Kurnool, in Appeal Snit 
No. +7 of 1914, preferred against that of the 
District Munsif, Kurnool, in Original Suit 


No. 657 of 1913. 
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Mr. A, Krishnaswami Atyar, for the Appel- 
lants. 

Mr. S. Doratsamt Atyar, for the Respond- 
ents, 


JUDGMENT,.—The District Munsif held 
that women were entitled to share in the 
profits of the znam lands attached to the 
office of mujawar of the suit mosque, as the 
evidence adduced inthe case did not prove 
that women were prohibited from getting 
the duties of the office performed by deputies. 
The District Judge considered that the 
duties to be performed by the mu awar were 
of sucn a religious and spiritual character 


‘that the office cou d not be held by a woman, 


and, therefore, that women and persons 
deriving their title from them could not 
have any rights to the lauds. Both Courts 
rightly placed the onus on those who sought 
to exclude women, of proving that they were 
disqualified [vide Tangirula Chiraniivt v. 
Raja Manikya Rao (1)]; and both found that 
a custom whereby women were excloded in 
this institution had not been proved. 

On the facts, therefore, the finding is in 
the appellants’ favonr, On the question of 
law whether women should be excluded 
from the succession, a number of decisions 
have been cited on either side. Without 
enumerating them, it may be briefly stated 
that there is a considerable volume of 
judicial decisions to the effect that the 
daties of savjadanasheen, or as it is some- 
times called gadd enxasheen, the superior 
of an endowment and religious preceptor, 
cannot be discharged by a woman or by a 
deputy, as the trust involves certain special 
spiritual duties. On the other hand, it has 
frequently been held that a woman can bea 
mutawallt, or trustee, who has charge of the 
secular affairs of an endowment and some- 
times has religious duties as well, and that 
there is no legal prohibition against a woman 
holding a mutawalli-ship where there is 
nothing to the contrary in the rules made by 
tbe founder or in the usage governing the 
particalay institution, 


As stated inthe note at the foot of page 
B43 of Muenaghten’s Principles and Pre- 
cedents, “the ottice of trustes may be held by 
a woman, aud the duties may be discharged 
by proxy, whereas the office of superior 


(1) 25 Ind, Cas, 283; 27 M. L, J. 179, 
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requires personal qualification: Vide App. 


Tit. End. 28, 31”. 

Now when we come to the office of 
mujawar we find two Madras decisions, 
Hussain Beebee v. Hussain Sherif (2) and 
Mujavar Ibrambibi v. Mujavar Hussain 
Sherif (3). In both of these decisions it 
was held in respect of the same endowment 
that a woman was not competent to perform 
the duties of mujawar, In accordance with 
these decisions, it is stated by Mr. Ganapathi 
Aiyar in his book on Hindu and Muham- 
madan Religious Endowments that the office 
of mujawar is a subordinate office which 
entails on the holders the performance of 
religious duties and cannot, therefore, be held 
by a female. 

If these two cases can be said to lay down 
the proposition enunciated by Mr, Ganapathi 
Aiyar, it seems to us that they ga too far, 
as being opposed to the dictum of the Privy 
Council in Shahoo Banoo v. Aga Mahomed 
Jaffer Bindaneem (4) which lays down that an 
office can be held by a woman unless there are 
duties of a religious nature which she cannot 
perform in person or by deputy; but we do not 
think that they do lay down any such broad 
proposition. 

Whenthecase of Mujuvar Ibrambibi v. Muja- 
var Hussain Sherif (3) is closely examined, it 
is seen that that was a first appeal and the 
learned Judges found on the evidence that it 
had not been proved that the plaintiff, who 
was a woman, had ever participated in the 
profits or performed the duties either in person 
or by proxy and that there was no evidence 
that the office of 
institution had ever been held by a woman. 
Reliar.ce was also placed by the Judges on the 
previous decision to the sameeffect in Hussain 
Beebee v, Hussain Sherif (2). The earlier 
decision proceeded upon a comparison of the 
office of mujawar with that of gaddinasheen 
and upon the admission of Mr. Mayne, who 
appeared for the appellants, that he was 
unable to find any authority in Muhammadan 
Law for saying that a woman was competent 
to hold any religious office in connection with 
a mosque, 


(2) 4 M. H. CO. R. 23. 

(3) 3 M. 95; 5 Ind. Jur. 190; 1 Ind. Dee. (N. s.) 628. 

(4) 340. 118; I7 M. D.J. 68; 4 A. L. J. 20; 9 
Bom. L. R, 85; 6 C. L. J. 184; 11 0. W. N. 297; 2 M: 
L, T, 49; 41, B. R, 66; 341, A. 46 (P. C.) 
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But in the case before us we have evidence, 
which both the lower Courts have accepted, 
that there is a usage in this institution 
of getting the duties of mujawar done by 
proxy, and in one instance a woman has 
enjoyed a share in the profits and has had 
the duties performed by a man who lived in 
her house. Even the lst plaintiff now deputes 
somebody to read for him, as he cannot 
himself read. 

From the description of the duties of the 
office, which inclade lighting and cleaning the 
mosque, spreading mats and feeding travellers, 
they appear to be more ona level with the 
secular duties of mutawalli than with the 
religious duties of sajjadanasheen. lt is 
true that the witnesses speak of certain 
members of their family alse preaching and 
calling to prayers, but this they may have 
done because they were imams or muazzins 
and not by reason of their holding the office 
of mujawar. In fact, plaintiff’s witness No. 2 
says that his father acted as imam on behalf 
of Ismail Sahib and read the khutba and the 
fatiha during his period of delegation. 


Where the duties of the office are not 
very distinctly defined, the safest course to 
follow is to be gnided by the custom of the 
institution. This being in the present case in 
favour of deputies being appointed, we see no 
obstacle to women sharing in the endowments 
of this office and getting their duties perform- 
ed by proxy. 


Accordingly, allowing the appeal, we ret 
aside the decree ofthe District Judge and 
restore that of the District Munsif with costs 
of the appellants in this and the lower 
Appellate Court. 


Appeal allowed 
VRP. 
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PATNA HIGH COURT. 

Lerrers Parent Arrear No. 69 of 1916. 

January 11, 1917. 

Present:—Sir Edward Chamier, Kr., 
Chief Justice, and Mr. Justice Sharfuddin. 
PANCHANAN MAHTO— 
APPELLANT 
versus 
KUNAI MAHTO AND OTHERS— 
RESPONDENTS., 

Chota Nagpur Tenancy Act (VI B.C. of 1908), ss. 212, 
215—Sale in execution of decree—Right to deposit pur- 
chase-money—‘Claims’, meaning of —Jurisdiction of Court 
to determine whether person depositing money is 
interested in the holding sold—Appeal, whether lies— 
Jurisdiction. 

A person cannot get a sale set aside under section 
212 ofthe Chota Nagpur Tenancy Act merely upon 
his. putting before the Court a series of statements 
which may be totally untrue. The Court is bound 
to enquire into the truth of the allegations made in 
the application. [p. 892, col. 1.] 

The word “claims” used in section 212 of the 
Chota Nagpur Tenancy Actis used in the sense of 
asserting that a thing is one’s own or affirming one’s 
possession of a thing. [p. 892, col. 1.] 

In execution of a decree for rent a tenure was sold. 
A person claiming to hold dav-mokarari interest in 
the tenure claimed to be entitled to deposit in the 
Court the sum indicated by section 212 of the Chota 
Nagpur Tenancy Act to get the sale set aside. The 
first Court’ rejected the application but on appeal 
the Judicial Commissioner held that he was entitled 
to deposit the sum in Court: 

Held, that an appeal lay to the Judicial Commis- 
sioner from the order of the first Court.[p. 89], col. 2.] 


Letters Patent Appeal against the judgment 
of Mr. Justice Mullick, dated the 10th 
August 1916, reported as 36 Ind, Cas. 829, 
affirming the order of the District Judge, 
Manbhum-Sambalpur, dated the 22nd 
April :915, reversing that of the Deputy 
Collactor, Purulia, dated the 4th Septem- 
ber 1914. 


Mr. Naresh Chunder Sinha, for the Appellants. 
Mr. Rajendra Prasad, for the Respondents, 


JUDGMENT. 


Cuamisr, O. J—In execution of a decree 
for rent a tenure was sold to the appellant. 
Thereupon the respondents came forward 
and alleging that they held a dur.mokarari 
interest in the tenure under a certain 
person for whom, according to them, the 
judgment-debtors were benamidars, claimed 
to be entitled to deposit in Court the sums 
indicated by section 212 of the Chota Nag- 
yur Tenancy Act. The first Court rejected 
their application, but on appeal the Judicial 
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he 
Commissioner held that they were entitled 
to pay the money into Court and the Jndi- 
cial Commissioner’s decision was affirmed by 
a Judge of this Court sitting alone. 

The first question argued before us was 
whether there was a right of appeal to the 
Judicial Commissioner. In my opinion there 
can be no doubt that there was a right of 
appeal, inasmuch as the order challenged by 
the appeal was plainly an order passed 
after a decree and relating to the execution 
thereof within the meaning of section 215 
of the Chota Nagpur Tenancy Act. 

The second question argued before us was 
whether the respondents were entitled to 
make an application under section 212 of 
the Act. That section provides that 

“When any immoveable property has been 
sold under this Chapter in execution of a 
decree, any person who owned such property 
immediately before the sale, or who claims 
an interest therein under a title lawfully 
acquired before the sale, may, at any time 
within a period of thirty days from the date 
of the sale, apply to have the sale set aside 
on his depositing in the Court of the Deputy 
Commissioner 


(a) for payment to the purchaser—a sum 
equal to five per centum of the 
purchase-money, and 

(b) for payment to the decree-holder the 
amount specified in the proclama- 
tion of sale as that for the re- 
covery of which the sale was order- 
ed, less any amount which may, 
since the date of such proclama- 
tion and sale, have been received 
by the decree- holder: 


Provided that if a person applies under gec- 
tion 218 toset aside the sale of his immove- 
able property, heshall not be entitled to make 
an application under this section. 


(2) Ifthe said deposits are made with- 
in the said period, the Court shall pass an 
order setting aside the sale, and the provi- 
sions of section 315 of the Code of Civil 
Procedufe shall apply in the case of 4, 
sale so set aside.” 


The contention put forward on behalf of 
the respondents, which has been accepted 
by two of the Courts below, is that the 
respondents were entitled to make an ay pli- 
cation under this section even though 
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they may have no interest whatever in 
“the property under a title lawfully acquired 
before the sale. It is not contended that 
- they owned the property before the sale. 
It is contended that the word “claims” 
is sufficiently satisfied by an assertionin 
the application that the applicant iy entitled 
to this or that interest under a title law- 
fully acquired before the sale, that the 
auction-purchaser has no right to chal- 
lenge the correctness of the allegations 
made in the application, that the Court 
has no business to enquire into the 
truth of those allegations, and that all 
that the Court has to do is to see that the 
person making the application has alleged 
that he has an interest in the property 
under a title lawfully acquired before the 
sale. If this is the true construction, the 
section puts a high premium on false allega- 
tions and I cannot thiuk that it can have 
been the intention of the Legislature to 
allow a person to have asale set aside 
under séction 212 merely upon his putting 
before the Court a series of statements 
which may be totally untrue. Attention was 
drawn to the fact that in a similar pro- 
vision in the Oode of Civil Procedure, namely, 
Order XXI, rule 8%, the words employed 
are “holding an interest therein” by virtue 
of a title acquired before such sale, and 
that in a somewhat similar provision in 
the Bengal Tenancy, Act (section 171) 
the words used are ` having an interest 
which would be voidable on the sale.” 
I am not prepared to admit that the differ- 
ence in the language employed in these 
three provisions indicates any differance 
in intenticn on the part of the Legisla- 
ture. The word “claim” is commonly used 
both in the sense of demanding delivery of 
a thing rightly or wrongly and in the 
sense of asserting that a thing is one’s 
own or affirming one’s possession of a thing. 
In my opinion there can be no doubt that 
the word “claims” used in section 212 of 
the Chota Nagpur Tenancy Act is used in 
the sense of asserting that a thing. i one’s 
own, It s-ems tome that there can be no 
doubt that the Court to which an applica- 
tion is made un er section 212 is bound to 
enquire into the truth of the allegations 
made iu the application. In the present 
case no enquiry was held whatever. In 
my opinion the éonstraction which has been 
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placed upan the section by” two of the 
Conrts balaw is erroneous and the case 
should be sent back to the Court of first 
instance, in order that an enquiry may be 
held into the allegations made b the 
respondents, I would allow this ‘appeal 
and order accordingly, Costs throughoat 
should be costs in the cause, 


SHARFUDDIN, J.—I agree. 


Appeal allowed; Case remanded, 


MADRAS HIGH COURT. 

Oivit Revistov Petrrion No 981 or 1915. 
November 15, 1916. 
Present:-—Justice Sir William Ayling, Kr., 

and Mr. Justice Seshagiri Aiyar. 
SUBBA NAICK —Pratxtirs— 
PETITLONER 
versus 
RAMA AIYAR ano ANOTHER —Darenpants 
—-Respon vents, 

Guardians and Wards Act i VIIL of 1890), ss. 7, 34— 
Guardian, conditional appointment of, wh takes effect 
—Interim acts of natural guardian, validity of. 

Where a guardian is appointed under the Guardians 
and Wards Act unconditionally the order takes effect 
at once, although under section 34 of the Gnardians 
and Wards Act he may be required to furnish security 
subsequently; but where the order is conditional upon 
tre furnishing of security, it does not take effect until 
the security has been furnished. [p. 894, col 2.] 

Goppammal v. Srinivasa Aiyangar, 34 Ind, 43; 30 
M L.J. 508%; Mungnirum Marwari v, Gursahai Nand, 
17 ©. 347; 16 1. A. 195; 13 Ind. Jur 419; 5 Sar. P, C. 
J 4653: x Ind Dec. (Nn. s.) 770; Gop2l Chundar Bose v. 
Gonesh Chunder Srimani, 4 O. L.J.112; Srinivas Prosad ` 
Singh v, Kesio Prosad Singh, 12 Ind Cas. 745, 14 0. 

J, 484; D: fries v. Creed, (1863) 34 L. J. Ch. 607; 11 
Jur. (N. 8.) 860, 12 L. T. 262; 13 W. R. 632; 146 R. R. 
Tit; Edwards v. Edwards, (1876) 2 Ch. D. 291 at p. 
296: 45 L J. Oh. 891; 34 L. T, 472: 24 W. R. 718; In 
re Roundwood Colliery Company Lee v Roundwood 
Colliery Co., (1897) L Ch, 374 at p.393: 66 L.J.Ch. 186; 
76 L. T. 641; 45 W. R. 324, Ridout v. Folwer, (1994) 1 
Ch. 653, 73 L. J. Ch. 325; 90 L. T. 147, referred to. 

There is nothing in section 34 of the Guardians and 
Wards Act taking away the general power possessed 
by the Court of imposing conditions upon persons 
who are appointed goardians, and any rule which 
makes the appointment of a guardian to take effect 
only on furnishing security is vot udéra vires. [p. 893, 
col. 2: p 894 col. 1.j 

nh: ea gairdian is appointed conditionally on his 
furnishing security, all bona fide acts done by the 
nateral guardian of the minor before the se-urity is 
actually furnished by the Court’s nominee are valid, 
[p. 894, col. 2] 
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Petition, under sestion 25 of Act IX of 
1887, praying the H'gh Court to revise 
the decree of the Court of the Temporary 
Subordinate Jadge, Ramnad at Madura, in 
Small Cause Sait No. 332 of 1915. 


Mr. K. V. Krishnaswami Atyar, for the 
Potitioner. 

Mr. P., S. Vatdyanatha Aiyar, for the Re- 
spondents, 


JODGMENT.—In this case the facts 
are that a promissory note belonging to a 
minor was endorsed over by his mother, 
after it was decided in an application 
under the Guardians and Wards Act that 
a third party should be appointed guardian 
of the said minor, In the proceedings above 
referred to, the District Judge of Ramnad, 
Mr. Datt, held on the 9thof January 1914 
tbat the mother was not the proper guardian, 
and that one Srinivasa Aiyangar should 
be appointed guardian of the minor’s pro- 
perty. It seems clear thatthe statement in 
the body of the judgment that “I appoint 
Srinivasa Aiyangar. accordingly” has been 
inserted incantiously. The subsequent pro- 
ceedings place it beyond donbt that it was 
not the intention of the District Judge to 
make any appointment on the date of 
the order. Srinivasa Aiyangar was directed 
to furnish security. The successor of the 
District Judge passed proceedings on 
the 26th September 1914 accepting 
the security-bond and issued an order of 
appointment- to Srinivasa Aiyangar. The 
mother of the minor, who undoubtedly was 
the natural guardian of her son, endorsed the 
promissory note in favour of the plaintiff 
in this case in May 1914, that is, between 
the date of the order declaring that a 
stranger guardian shonld be appointed 
and the date on which the order entrust- 
ing the guardianship was actually issued 
to that stranger. g 


The question is whether the act of the 
mother is pull and void. We are not concern- 
ed in this petition with the question whe- 
ther the mother acted bona fide in endorsing 
the promissory note. We are only concern- 
ed with the bare legal question whether 
the endorsement was of no effect. Section 
7, clause 2 of the Guardians and Wards Act, 
says that an order under clause | shall imply 
the removal of any guardian who had not 
been appointed by a Will or other instru- 
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ment, or aopointed or declared by the 
Court. Ib was argued that the moment 
the District Jadge held that the strang- 
er should be appointed in the place of 
the mother, the latter was impliedly 
removed from her natural guardianship. It 
is clear that the new guardian would have 
had no power to manage the minor’s pro- 
perties until he had furnished the requisite 
security. The result of holding that the 
natural guardian was ratooved by the bare 
declaration of the Court that a new 
guardian should be appointed, would be to 
leave the minor’s properties unprotected and 
uncared for during the interval. It was 
suggested that as the Conrt is charged 
with the welfare of the minor, it may be 
expected to administer the minor’s estate 
daring this period. Bat the Court 
woull not be cognizant of all the 
assets and effec's of the minor and would 
not be ina position to direct the institu- 
tion of suits which are likely to become 
barred, unless there ia some party who is 
in a position to supply the requisite infor- 
mation to the Court. Reliance was placed 
upon certain observations of Sadasiva 
Aiyar, J., in the case reported as Goppammal 
v. Srinivasa Atyangar (1). The learned Judge 
points out that the rules framed by the High 
Court, namely, rules 240 to 242 and forms in 
92 and 93 are ultra vires. He says that 
the only provision for demanding security 
from the guardian is that contained in 
section 3-4, and that under that section, 
the security follows upon the appointment 
and does not precede it, With all respect, 
we do not think that section 34 compels 
us to hold that any rule which makes 
the appointment of a guardian to take 
effect only on furnishing security weuld be 
ultra vires, Section 7 gives an absolute, 
discretion to the Court to appoint a 
guardian. The appointment may be absolute, 
as in the case of persons well known ard 
respecte}, or it may be c nlitional, as in the 
ease of person abvut whose solvency the 
Court has no knowledge. Clause (a) of 
sections which speaks of a guardian being 
appointed, does not negative the suggestion 
that such an appointment may be made 
conditional upon the furnishing of security, 


(1) 84 Ind, Cas, 432; 39 M. L, J. 608, 
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Section 34 is a further provision which enables 
a Court to demand security even in the case 
of persons originally appointed uncondi- 
tionally. It may be in the interests of the 
minor that there should be a prompt 
appointment of a guardian, and the Court 
may, after making the appointment to take 
effect at once, insist upon the guardian 
giving security. It is that class of cases that 
section 84 provides for. It does not take 
away the general power possessed by the 
Court of imposing conditions upcn persons 
who are appointed guardians. The learned 
Vakil for the respondent drew our attention 
to the case of Mungrzram Marwari v, Gursahaz 
Nand (2). What was held in that case was 
that where there is unconditional order of 
appointment, the fact thatit is not issued 
to the appointee does not take away his 
rights of acting under that order. It is not 
an authority for the proposition that a 
conditional appointment is effective before 
the condition is satisfied. There are certain 
observations in Gopal Chunder Bose v. Gonesh 
Chunder Srimani (3), which detached from 
the facts of the case might lend some support 
to the contention of the counter-petitioner. 
But it is clear that what the learned Judge 
intended to lay down was, that where an 
application was made before the ward 
attained the age of 18 years and a guardian 
was appointed subsequently, the order took 
effect as if on the date of the application 
so as to prolong the period of minority to 
21 years. The exact point which we are 
considering was notin the mind of the 
learned Judge in that case: The analogy 
of Order XL, rule 1, as to the appointment 
of Receivers lends support to the view which 
we have stated. Mr. Justice Mookerjee, after 
a very elaborate examination of the case-law 
in India and in England, came to the con- 
clusion in Srinivas Prosad Singh v. Kesho 
Prosud Singh (4) that if a Receiver is 
appointed without any direction as to security, 
the order takes effect at once and that he 
is validly in possession, though no security 
has been given; but that if the appointment 
is conditional upon the furnishing of security, 
the giving of security is a condition pre- 


. (2) 17 O. 347; 161. A. 195; 18 Ind. Jur, 449; 6 Sar. 
P. C. J. 463; 8 Ind. Dec. (N s.) 770. 
(3) 40. L. J. 112. 
(4) 12 Ind. Gas. 745; 14 0, L. J. 489. 
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cedent, and that there would be no effective 
appointment till the security hasbeen given. 
Applying that principle, we may say that 
where a guardian is appointed unconditional- 
ly, the order takes effect at once, although 
under section 34 of the Guardians and 
Wards Act, he may be required to furnish 
security subsequently. But where the order 
is conditional upon the furnishing of security, 
it does not take effect until the security 
has been fornished. That this is the view 
taken in England is clear from Defries v. 
Oreed (5). In Edwards v. Edwards (6) 
Lord Justice James says that “A Receiver, 
becomes such on giving security.” In In re 
Roundwood Colliery Company, Lee v. Round- 
wood Oolldery Company (7) Lord Justice 
Lindley says thatthe order of appointment 
would never be really effective until the 
security is furnished. That was followed in 
Ridout v. Fowler (8). 

We see no difficulty in applying the 
analogy of these cases to a conditional order 
of appcintment as guardian. In our opinion, 
therefore, the order appointing Srinivasa 
Aiyangar became effective only in September 
1914, and as the promissory note was 
endorsed in May 1914, itis not prima facie 
invalid. 

The order of the Subordinate Judge 
dismissing the suit must be set aside: and 
he will restore the suit to fileand dispose 
of it according to Jaw. Costs up to date will 
be costs in the cause. i 


Petition allowed; Oase sent back. 
VRP. 


(5) (1865) 34 L, J. Ch, 607; 11 Jur. (xN. s.) 360; 12 
L. T. 262; 13 W. R 632: 146 R. R. 714. 

(6) (1876) 2 Ch. D. 29lat p. 296; 45 L. J. Ch. 391; 
34 L. T. 470; 24 W. R. 718. 

(7) (1897) 1 Ch. 373 at p. 393; 66 L. J. Ch. 186, 75 
L. T. 641; 45 W. R. 324, 

(8) (1904) 1 Ch. 658 at p. 663; 73 L. J. Ch. 825; 90 
L. T. 147. 
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AKLU AHIR V. RAM LAKSHAN SAHU, 


PATNA HIGH COURT. 

Seconp Crvft ApreaL No. 3332 or 1914. , 
December 11, 1916. 
Present:—Mr. Justice Jwala Prasad. 
AKLU AHIR AND ANOTHER — 
DEFENDANTS——ÅPPELLANTS 
versus 
RAM LAKSHAN SAHU AND OTHERS— 
PLAINTIFFS — RESPONDENTS. 

Bengal Bstates Partition Act (V of 1897), Ch. VI— 
Landlord and tenant—LEvidence of title-—Batwara 
papers, admissibility of. ` 

Batwara papers are admissiblo in ovidence to 
prove a Jandlord’s title against the tenants who 
were parties to the Batwara proceedings. 

Appeal from a decision of the Additional 
District Judge, Shahabad, dated the 17th 
August 1914, affirming the decree of the 
Munsif, 8rd Court, Arrah, dated the 17th 
February 1914. 

Mr. Monmotha Nath Mukerji, 
Appellants. 

Mr, Harihar Pershad Singh, for the Re- 
spondents. 


JUDGMENT.—The respondent, who is the 
proprietor of Touzi No. 4076, brought a suit 
out of which this appeal has arisen, for a 
declaration thatthe land in suit was their 
zeraté land and was wrongly recorded in 
the Survey Record of Rights as the kasht 
land of the defendants. The prayer in the 


for the 


suit was for recovery of possession, which. 


the plaintiffs said they had lost after the 
Survey Record of Rights on the l6th of 
December 1910. Both the Courts have 
held that the land in suit is the zeraŭ land 
of the plaintiffs; the defendants have 
appealed to this Court. 

It is contended on their behalf that the 
lower Appellate Court has decided this 
case entirely on the basis of the Batwara 
proceedings under Act V of 1897 and 
that the Batwara papers cannot override 
the presumption raised by the Survey 
Record of Rights. The contention does not 
appear to be sound. In the first place, 
the Batwara papers under the present Act 
(Act V of 1897) are admissible in evidence 
against the defendants-tenants who were 
parties to the proceeding. Under Chapter 
VI of the Batwara Act a regular Record 
of Rights is prepared and is published in 
the locality and a copy of the entries is 
given to the landlords and the tenants 
concerned under section 48 of the Act, 
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It has not been seriously contended that 
the Batwara proceedings are not admissible 
in evidence against the defendants. The 
lower Court has not only decided this 
case on the basis of the Batwara papers 
but bas also based its finding upon the 
oral and documentary evidence on behalf 
of the plaintiffs-respondents. It is contended 
that the lower Appellate Court has omitted 
to decide the question of limitation that 
arose in this case and, therefore, the point 
bas been left undetermined. There is no 
reference: in the judgment of the lower 
Appellate Court showing that this point 
was at all raised in that Court by the 
appellants. It further appears that in the 
face of the finding of the first Court that 
the disputed lands were in possession of 
the respondents and that they were dis- 
possessed in 1910, the question of limitation 
does not arise and this may have been 
the reason of the point not having been 
raised in the lower Appellate Court. I, 
therefore, agree with the finding of the 


Court below and dismiss this appeal with 


costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 1264 
or 1914, 

December 5, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
PANCHANON CHOUDHURY AND OTHERS 
—Doerenpants Nos. 1 To 5 AND 7— 
APPELLANTS 
Versus 
RAMENDRA SUNDAR TRIBEDI anp 
OTHERS— PLAINTIFFS AND DEFENDANT 


: No. 6—Responpents. 

Bengal Regulation VIII of 1819, ss. 8, 18—Co-sharer 
zemindars-~ Application for sale—Notice—Place of 
service. ` 

When co-sharer zemindars jointly making an 
application for the sale of a patni under Regulation 
VIII of 1819 have several kutcheries, the notice 
required by section 6 of the Regulation must be 
served upon each kutchery and the service of notice 
at the kutchery of any individual co-sharer would 
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not be a sufficient compliance with the provi-ions of 
the Regulation. 

‘the provisions of Regulation VIII of 1819 must be 
strictly complied with. 

Appeal against the decree of the District 
Judge, Murshidabad, dated the 25th February 
1414, reversing that of the Subordinate Judge, 
Mor:hidabad, dated the 3!st March 1913. 

FAOTS of the case appear from the judg- 
ment, 

Babu Mohendra Nath Roy (with him Babu 
Baranashtibast Muker,z), for the Appellants. — 
Various irregularities were alleged, but the 
findings are that all notices and proclama- 
tions were duly served; only the service at 
the zemindars’ kutchery was defective in this 
that it was not served in the kutchery of the 
defendants Nos. 3 to5. The finding, however, is 
that they are joint landlords with defendants 
Nos. 1,2 and 6. On that finding separate 
service at three kutcherdes was not at all neces- 
sary, the wards of the Regulation being it 
“shall be stuck up at some conrpicuous part of 
the kutchery’, which contemplates only one 
kutehery. 

Taking it for granted that the notice had 
not been served in order to set aside a sale 
under the Putni Regalation, a sufficient plea 
has to be established (see section 14, para- 
gragh 2). Non-observance of every formali- 
ty prescribed by the Regulation cannot be a 
sufficient plea for setting aside a sale, unless 
the plaintiffs allege and show substantial 
injury or likelihood of injury. They have 
neither alleged nor shawn any. It does not 
appear how the plaintiffs were prejudiced by 
non-publication of the notice, when a similar 
notice was served in the neighbouring 
kutchery. 

Babo DwarkaNath Chakraburtiy, (with him 
Babus Shih Prasad bhattocharywe, Hemendra 
Nath ~en avd Gopal Chandra Chakraburtty), 
for the Respondents, was not called upon to 
reply. 

JUDGMENT.-— The defendants Nos. 1 to 
6 were the zemindars ofa mahal, which was 
let out in putni to the plaintiffs. These 
zemindars had three kutcheries,—the defend- 
auts Nos. l and 2 had one kutcheri, detend- 
ants Nos. 8 to 5 had another* fear by, 
and defendant No.6 had a third, and they 
used to realise the putni rent in certain pro- 
portions. They, however, joined in making 
an application for the sale of the putni under 
Regulation VILL of i819 for arrears of rent 
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for 1318 and the pu'ni was sold and purchas- 
ed by defendant Nn. 7. The plaintiffs 
brought a suit for setting aside the sale, and 
it has been held by both the Courts below 
that the notice required by section S of the 
Regulation to be served on the sudder kutchery 
of the zemindar was served on the kuickery 
of defendants Nos land 2, asalso on the 
kutchery of defendant No, 6, but was not 
stuck up at the ku/chery of defendants 
Nos. 3 to 5, The learned Subordinate Jadge 
held that, as the kutchery of defendants Nos. 
3 to 5 was adjacent to that of defendants 
Nos, 1 and 2, the’ service at the latter 
kutchery was saffisient; the learned Judge 
on appeal has held that it was not. 

It is contended in second appeal before 
us that the learned Judge is wrong, that the 
only ground upon which he eonld set aside 
the sale, was that under section 14 there 
was a sufficient plea for adopting such a 
course and that this is not necessarily con- 
nected with the service of the notice under 
section 8. 

We think that the provisions of Regula- 
tion VIII of 1819 for the sale of putni 
tenures are peculiarly penal and their destrne- 
tive effect upon under-tenures is proverbial. 
The provisions of sucha Regulation must be” 
strictly complied with. Section 8 of the Regu- 
lation provides that “the zemindar shall be 
exclasively responsible for the observance of 
the forms above prescribed.” 

Now, “the forms above prescribed” include 
the notice to be served at the sudder butchery 
of the zemindars, If they have several 
kutch ries, notice must be served upon each 
kutchery. So long as they choose to hold 
separate kurcheries, they máy by contract 
realise rent separately. But when they have 
to make an application under Regulation 
XVII, they must join and the -service of 
notice at the ku/chery of any individual co- 
sharer would not bea sufficient compliance 
with the provisions of the Regulation. 

In this view of the case, we dismiss 
appeal, with costs. 


the 


Appeal dismissed. 
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MAURAS HIGH COURT. 

Civit Miscetuangocs APPRAL No. 29 or 1916. 
November 16, 1916. 
Present:—Justice Sir William Ayling, KT., 

. and Mr, Justice Seshagiri Aiyar. 
RAMANATHAN CHETTY, suwor, BY HIS 
NEXT FRIEND SHETHAI ACHI—. 
2ND COUNTER- PETITIONER— 
APPELLANT. 

g VETSUS 
A. R. A. R. S. M. SOMASUNDARAM 
CHETTIAR AND OTHERS— PETITIONERS 


Nos. 1 10 5 AND 7 10 9— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 2, O. 
XXI, r. 66—Proclamation of sale—Order fixing upset 
price—Decree—Appeal. 

An order of a Court tentatively fixing, for the pur- 
pose of an auction-sale, the market value of the 
property and deciding the figure at which the 
bidding should commence, cannot be regarded as a 
conclusive determination of any right of parties 
and is not a decree within the meaning of section 2 
of the Code of Civil Procedure, No appeal lies 
against such an order, ` 


h Sivagami Ach v. Subrahmania Ayyar, 2 M. 259; 
14 M. L. J. 57, referred to. 


Deoki Nandan Singh v. Bansi Singh, 10 Ind. Cas. 371; 
14.0. L. J. 35, followed, i : 


Appeal against the order of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in Civil Execution Petition No. 105 of 1915, 
(Original Suit No. 142 of 1912 on the file of 
the same Ccurt), 


Messrs. A. Krishnaswam¢ Atyar and M. 
Patanjali Sastri, for the Appellant, 


Mr. 0. 5, Venkatachariar, for the Respond- 
ents, 


JUDGMENT,—This is an appeal against 
& proclamation tinder Order XXI, rule 66, of 
the Code of Civil Procedure, fixing the 
market value and upset price of the pro- 
perty tobe sold. The respondent takes the 
preliminary objection, relying on the Full 
Bench decision in Sivagami Achi v. Bub- 
rahmania Ayyar (1), that no appeal lies. ` To 
this, the appellant relies that this decision 
proceeds on the basis that such an order is 
administrative and not judicial, and that the 
deletion of the old section 288 from the pre- 
sent Code implies that the Legislature intend- 
ed to stamp the order with a judicial charac- 
ter. However, this may be, (and we 
express no opinion: on the point) we are clear 
thatan order of the Court, -tentatively fixing 


(1) 27 M. 259; 14 M. L. 3.57. 
57 
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for the purpose of an auction sale the market 
value of the property, and deciding the figure 
at which the bidding should commence 
cannot be regarded as a conclusive deter- 
mination of any right of parties, so as ta 
come within the definition of a decree given 
in section 2 of the Code of Civil Procedure. 
This being so, no appeal would lie. The view 
we have taken is in consonance with that 
adopted by a Bench of the Calcutta High Court 
in Deoki Nandan Singh v. Bansi Singh (2), a 
case disposed of under the present Code of 
Civil Procedure. 
The appeal is dismissed with coats. 


Appeal dismissed, 


V.R.P. 
(2) 10 Ind, Cas. 871; 14 O. D, J. 86, 


ALLAHABAD HIGH COURT. 
First Civiu Appear NO, 404 ov 1914. 
December 6, 1916. 
Present:—Sir Henry Richards, Kt., 
Chief Justice, and Justice 
Sir P. C. Banerji, Kr. 
NARAYAN DAS AND OTHER3—~PLAINTIFES— 
APPELLANTS 
versus 
KHUNNI LAL AND ANOTHER—— DEFENDANTS — 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 92, object 
of —Suit for private purposes—Abuse of process of Court 
— Legal Remembrancer, duty of—Good faith—Permis- 
sion, when to be granted, 

The institution of a suit, under section 92 of the 
Civil Procedure Gode, 1908, for the private purposes 
of some individual or individuals isan abuse of the 
process of the Court. The section is intended to 
enable suits to be brought for the benefit of persons 
interested ina trust, and is not intended to enable 
persons to gain private ends by putting forward 
men of straw to institute suits to put their 
adversaries or the trust funds to wholly unnecessary 
and improper costs. [p. 899, col. 1.] 

` When an application is made to the Legal Remem- 
brancer for, permission to bring a suit under section 
92, the applicants ought with the utmost good faith 
to set forth and specify in their petition the reason 
for and the object of the intended suit, and before 
granting permission the Legal Remembrancer should 
satisfy himself that the proposed suit is prima facie 
bona fide and that the applicants are interested in the 
trust. [p. 899, cols. 1 & 2.] 

- Ex parte Skinner, In the matter of Lawford Charity, 
(i817) 2 Mer, 453;:36_E.4R.§1018, referred to, 


oe 
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NARAYAN DAS v. KHUNNI LAL, 


First appeal from the decision of the 
District Judge, Bareilly, dated the 4th of 
September 1914, 


Mr. P. N, Banerji, Dr. S. N. Sen and 
_ Mr. Sarat Chander Chaudhari, for the 
Appellants. : 


Mr. B. E. O'Concr, Honble Dr. Tej 
Bahodur Sapru, Howble Dr. Sunder Lal, 
Hon’ble Mr. Moti Lal Nehru and Rama 


Kant Malavaya, for the Respondents. 


JUDGMENT,—This appeal arises out of a 
suit purporting to have been brought by the 
plaintiffs under section 92 of the Code of 
Civil Procedure. The facts are that in the 
year 186 Beni Ram and Tulsi Ram made 
a gift of certain property in Bareilly 
for charitable and religious purposes. The 
manager (sarbarakar) was directed to lay 
out a grove, construct a temple and a 
well on the land with the income of the 
gifted property, or with his own funds, 
for public benefit and worship. It seems 
that the sarbarakar did not carry ont his 
trust, on the contrary the temple 
not built the grove was not planted and 
the land (the subject-matter of the gift) 
was mortgaged and alienated. The result 
was that one Chote Lal and others obtained 
the sanction of the Legal Remembrancer 
and brought a suit under section 539 of 
the Code of Civil Procedure of 1852, asking 
that the Manager, Bate Krishen, should be 
dismissed and praying for the appointment 
of a trustee in his place. A number of persons 
were made defendants to this suit as persons 
who bad taken mortgages or become trans- 
ferees of parts of the trnst property. Amongst 
other defendants was Raja Lalta Prasad. This 
suit ended in a compromise decree which 
will be found at page 24 of the respondents’ 
book. Bate Krishen was removed from the 
trusteeship, Khunni Lal was appointed 
trustee in his place, certain of the alie- 
nations and transfers that had been made 
were declared to be invalid, and the Raja was 
allowed to retain portions of the property 
in his possession on which he had built; 
the compromise went on to provide that 
Khunni Lal should obtain possession and 
constracting a dkaramsala on 
the land decreed. It appears that Khbunni 
Lalis father had made a Will leaving a sum 
of Rs. 40,000-to be disposed of for charitable 
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purposes. Ib was intended that the dharamsala 
should be built and endowed out of part 
of this money. This settlement ` was 
undoubtedly a Lona fide settlement, the public 
were represented by the plaintiffs in the 
suit, The new trustee was well provided 
with funds from his father’s Will and the 
building of the dharamsala, (assuming that 
the sanction of the Municipal Board to 
its erection conld be obtained,) would be 
of public benefit. The Court accepted the 
compromise and made a decree. lt would 
rather appear that the new _ trustee’s 
difficulties and troubles then began in real 
earnest. Opposition of various kinds was 
given to his efforts to obtain the permission 
to construct the dharamsala. At length, 
however, all these difficulties were overcome 
and the foundations of the dharamsala 
laid. Then the present suit was instituted 
and the complaint is that he did not build a 
temple, and that he is building the 
dharamsala on part of the land. 


We have no doubt that it is his intention 
to build the temple. Photographs are 
in Court which show the temple in the 
course cf constrnetion, and tbe building of 
the dharamsalais one of the acts complained 
of. We are perfectly satisfied that the 
defendant Kbunni Lal bas not committed any 
breach of his duties as .trnustee, as laid 
down in the order of the Court in 1909 
passed on the compromise. The present 
suit is in reality based upon the contention 
that inasmuch as in the original gift by 
Beni Ram and Tulsi Ram it was provided 
that the land should be used for the 
purpose of a temple, a grove and well, 
the building of the dharamsala is a 
departure. It may be conceded here that 
if the question bona fide arose as to 
whether or not there should be a departure 
from the original terms of the gift of Beni 
Ram and Talsi Ram, the Court on being asked 
to settle a scheme would not depart from the 
original intentions of the donors. But the 
case does not come before us in that way, 
Section 92 provides that any two or 
more persons having an interest in the 
trust and having obtained in writing the 
consent of the Legal Remembraucer, may 
institute a suit for any of tbe purposes 
mentioned in the section. These purposes 
are the removing of a trustee, uppuinting 
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& new trusted, vesting any property in a 
trustee, directing accounts and inquiries, 
declaring what proportion of the trust 
property or of the interest therein should 
be allocated to any object of the trust, 
authorising the whole or any part of the 
trust property to be let, sold, mortgaged, 
or exchanged, and settling a scheme. It 
seems to us that the only possible relief 
which the plaintiffs would be entitled to 
in the present case would be the removal 
of Khunni Lal from the trusteeship and 
the appointment of a new trustee in his 
place on*the ground that he had committed 
a breach of trast. We may point oat 
that if Khunni Lal owes his appointment 
to the order of the Court in the previnus 
suit, he has committed no breach. We 
have no doubt that he intends to build 
the temple and the dharamsila, and as far 
as possible the grove also will be planted. 
The plaintiffs themselves in the plaint set 
forth that Khunni Lal was appointed under 
the order of the Court, To go back for 
a moment to the general merits of the 
case the only interest in the trast which the 
present plaintiffs have is as members of 
thé public. In vain have we asked a 
suggestion of how the public have in any 
way been damnified by the building of 
the dharamsalz. It is quite clear that so 
far from being damnitied the public will 
largely gain. In the written statement it 
is clearly and distinctly stated that the 
real person behind this litigation is Raja 
Lalta Prasad. If this be the fact, we 
think that the bringing of a suit, under sec- 
tion 92, for the private parposes of some 
individual or individuals is really an 
abuse of the process of the Court. That 
section is intended to enable suits to be 
brought for the benefit of the persons 
interested in the trust. It is not intended 
to enable persons to gain private ends by 
patting forwari nominees probably men of 
straw to institute suits which will put 
their adversaries or the trust funds to wholly 
unnecessary and improper costs. We are 
a little surprised that the sanction of the 
Legal Remembrancer was given to the 
institution of the present suit. We think 
that when an application is made to the 
Legal Remembrancer for permission to bring 
a suit under section 92, the 
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ought with the utmost good faith to set 
forth and specify in their petition the 
reason for and object of the intended snit 
and we think that before granting permis- 
sion the Legal Remembrancer should satisfy 
himself that the proposed suit is at least prima 
facie bona fide and that the applicants are 
“interested in the trust.’ Under somewhat 
similar circumstances Lord Ellon said in 
the case of Hx parte Skinner, In the 
‘matter of Lawford Charity (1) “I desire 
to have it understood that no petition 
under the Act ought to receive that 
sanction (če, of the Attorney-General) 
except by the same deliberation that it 
would be thought fit to afford to the case 
if it were presented in the shape ofan 
information’? We imagine that if if had 
been brought to the notice of the Legal 
Remembrancer that in 1909 a suit brought 
in respect of this very charity had been 
compromised and that Khunni Lal had been 
acting in accordance with the order of the 
Court passed in that suit; and if his 
attention had been further ealled to the fact 
that the real object of the suit was to pre- 
vent a dharamsala being built on the land in 
accordance with the express terms of the 
compromise, he would never have given 
permission to the institution of the present 
suit. In onr opinion it is sufficient, in 
affirming the decision of the Court below, 
to say that we do not believe that this is a 
bona fide suit brought for the purpose of 
obtaining any of the reliefs meationed in 
section Y2 of the Code of Civil Procedure. 

We believe that the sait has been brought 
not for any public purpose but for some 
private ends, We dismiss the appeal 
with costs including in this Court fees 
on the higher scale, 


App-al dismissed, 
(1) (1817) 2 Mer, £53; 85 E. R. 10.3. 
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MADRAS HIGH COURT. 
APPEAL AGAINST AppaLiate Oapers Nos, 83 
AND 84 or 1915 
AND 
_ Civin Revision Petitions Nos. 704 ann 705 
or (918. 
September 21, 1916. 
Present:-——Mr. Justice Oldfield and 

Mr. Justice Krishnan. 

S. VEANKATAKRISHNA PATTAR— 
DEGREE-HOLDER AND 15T ATTACHING GREDITOR— 
APPELLANT in-C, M. S. A. No. 83 of 1915 ann 

Petitioner in OC, R. P. No. 704 or 1915 

R. KRISHNA PATTAR—38rp ATTAGHING 

CREDITOR AND Ist DECREB-HOLDER IN 
O. S. No. 25 or 1913—APPELLANT 
IN C. M. S. A. No. 84 or 1915 AND 

Petitioner in C. R. P. No. 705 or 1915. 

versus 

R. VENKATAKRISHNA PATTAR~— 

RESPONDENT IN ALL. 

Civil Procedure Code {Act V of 1908), ss. 2, 47, 73, 
115— Rateable distribution applications, order on—Ap- 
pealt—Revision. 

Respondent, judgment-debtor, applied for payment 
to him of a certain sum of money lying in Court 
deposit and realised by the sale of his partition 
decree by the Court. Certain creditors who had 
applied for rateable distribution of the same objected 
to the application. The Court decided that the money 
was not attachable by the decree-holders as their 
decrees were against the respondent’s family pro- 
perty, whereas “the money in Qourt was his separate 
‘property. The decree-holders appealed against the 
said order. The Appellate Court held that no appeal 
lay and dismissed the appeals. They then preferred 
appeals and revision petitions separately to the High 
Court against the order in appeal: 

Held, “that the order was virtually one under sec- 


tion 47, Civil Procedure Code, and was appealable, and, 


that no revision petition lay. [p. 902, cols. 1 & 2.] 

Bithal Das v. Nand Kishore, 23 A. 106; Balmer 
Lawrie § Co., v. Jadu Nath Banerjee, 27 Ind. Cas. 
644; 42 C. 1; 19 ©. W. N. 1202; Kashi Ram v. Mani 
Ram, 14 A. 210; A. W. N. (1892) 56; 7 Ind. Dec. 
(x.s.) 505 and Venkataperwmal v, Venkata Reddi, 
29 Ind. Cas. 231; 29M. L. J. $6; (1915) M. W. N. 
334; 17 M. L. T, 427; 89 M. 570, referred to. 


Per Oldfield, J— An order obtained by an attach- 
ing creditor under section 73, Civil Procedure Code, 
ordinarily embodies expressly or impliedly three 
distinct decisions (1) that his application for execu- 
tion is generally valid; (2) that the fund in Court is 
available towards satisfying his claim; and (8) that 
he is entitled to a particular portion of it. When 
an objection to the order is based on the invalidity 
of the execution application or the character of 
the fand in Court, the question is between the 
judgment-debtor and individual creditors, not the 
creditors as a body, and the decision on itis really 
given under section 47, though it may be contained 
in an order passed ostensibly under section 73, Civil 
Procedure Code, [p. 901, col. 1.] 


Per Krishnan, J.—The order, so forlas it affected 
each decree-holder separately, was an order between. 
him and the judgment-debtor and related to the 
execution of his decree, as it refused his: prayer to 
pay towards his decree a certain sum of money of his. 
judgment-debtor representing his rateable share in 
the whole amount, which he claimed was attach. 
able. It is thus an order falling under section 47, 
Civil Procedure Code, and ig clearly äppeslable. [p. 
902, col. 2.) 

In so far as an order under section 78 of the “Code 
of Civil Procedure can be treated as an order under 
section 47 between the parties to a suit, an appeal 
lies at the instance of either party, where such an 
appeal does not affect orders in favour of third parties 
such as other decree-holders. [p. 908, col, 2.] 


Appeals against the orders of the District 
Court of South Malabar, in Appeals Nos. 
647 and 625 of 1914, preferred against 
those of the Subordirate Judge, Palghat, in. 
Civil Miscellaneous Petition No. 1234 of 1914, 

Petitions, under section 115 of Act V of 
1908, praying the High Court to revise. 
the order of the Court of the Subordinate 
Judge, Palghat, in Civil Miscellaneous Peti- 
tion No. 1234 of 1914, (Original Suit No. 27 
of 1911.) 

Mr. P. S. Narayanaswamt Adyar, (with bim” 
Mr. O. V. Ananthakrishna Aiyar), for the, 
Appellant. 

Mr. K: R. Subramania Sastriar, (with him. 
Mr. N. A. Krishnzer), for the Respondent. . | 
“These appeals and. revision petitions com- 
ing on for hearing on tle 14th September, 
1916- and having stood over for considera-. 
tion till this day the Court delivered the. 
following 


JUDGMENT. b 

OLDFIELD, J.— The grounds, on which relief 

ig asked for in these appeals, against: ap- 
pellate orders wculd justify interference 
under section 115 of the Code of Civil: 
Procedure. It is, therefore, unnecessary to 
decide whether appeals will-lie or whether- 
the remedy ‘in these cases should be sought 
in revision, ; 
The appellants, petitioners, are two credi- : 
tors, who hold decrees against the plaintiff, _ 
decrae-holder in Original Suit No. 27 of. 
1911 on the file of the Court of the Sab-. 
ordinate Judge of Palghat,'and who apparent-.: 
ly after obtaining transfer of their decrees. 
from the decreeing Courts, are claiming 
rateable distribution of money helonging 
to plaintiff, which is in the Subordinate 
Judge’s Court. This money. represents the 
balance of plaintiff’s share in family: pro- : 
perty, awarded to him by that Court on 
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partition, and sold by it in order to 
discharge the claim of Government to a 
portion under Order XXXIII, rule 10. One 
creditor in Execution Appeal No. 529 of 1914 
_slaimed rateable distribution; and, a fact 
which may be material when the merits 
are considered, the Subordinate Judge held 
in his order that he would bə entitled 
to it, after the claim of Government had 
been satisfied. Later the plaintiff asked for 
a cheque for the amount standing to his 
credit; and, on the creditors opposing, the 
order we are concerned with was passed, 
rejecting their claims on their merits, bə- 
cause their decrees were against plaintiff’s 
family property, whilst the money in Court 
belonged to him as a separated member. 
On appeal against this, the lower Appellate 
Court decided that no appeal lay; and we 
have to decide whether it was right. It 
proceeded, as plaintiff’s argument has done 
here, on the ground that the Subordinate 
Judge's’ order, being one under section 73 
of the Code of Civil Procedure, is not ap- 
pealable with reference to any special pro- 
vision and is not an order under section 
47, which would be appealable as a decree. 

This takes no account of the fact, which 
in my opinion is material, that the order 
obtained by an attaching creditor under 
section 73 of the Code of Civil Procedure 
ordinarily embodies expressly or impliedly 
three distinct decisions that (1) his applica- 
tion for execution is generally valid, (2) 
the fund in Court is available towards 
satisfying his claim, and (3) he is entitled 
to a particular proportion of it. For, though 
the special procedure prescribed requires 
that one order only shall be passed, that, 
as was held in Radha Gobind Shah v. Shaikh 
Oveeer Jemadar (1) and Bithal Das v. Nand 
Kishore (2) cannot deprive the judgment- 
debtor of his right to a decision on the first 
two points above referred to; and the fact that 
those cases dealt with section 295 of the 
former Code of Civil Procedure does not 
affect their value as expositions of the principle 
involved. 

The foregoing leads to a distinction be- 
tween the third and the first and second 
of the points enumerated, becansein a de- 
cision on the third only the creditors are 
interested, since, whatever the manner of 


(1) 15 W. R. 219, 
{2} 28 A. 106, 


division of the fund, the judgment-debtor’s 
debts will be discharged to the same total 
extent, whilst in decision on the frst and 
second each creditor is interested with him 
separately and directly and hisand the credi- 
tor’s interest would be the same, if there 
were no question of rateable distribution 
at all, Cases of collusion between him and 
an individual creditor will ba subject to 
special considerations, on which it is un- 
necessary to enter for the present purpose. 
Here the conclusion must be that, when the 
objection to the order under section 73 is 
based on the invalidity of the execution 
application or, as in this case, on the 
character of the fund in Court, the ques- 
tion is between the judgment-debtor and 
individual creditors, not the creditors as a 
body, and the decision on it is really 
given under section 47, although it may be 
contained in an order passed ostensibly under 
section 73 of the Code of Civil Procedure. 

This was recognised directly in Balmer 
Lawrie and Oo. v. Jadu Nath Baneriee (3) 
and is the foundation of the decision in 
Kashi Ram v. Mani Ram (4) where the 
question was of the validity of the execu- 
tion application, but the judgment-debtor 
was not made a party and consequently the 
parties to the proceedings were not parties 
to any common suit. In this Presidency 
there is no doubt one case, Pungalur Chen- 
namma v. Rajah of Karvetinagar (5) in which 
it was held generally that orders passed 
in connection with rateable distribution are 
not appealable, notwithstanding that the 
judgment-debtor was the respondent. Bat 
it does not appear that argument was at- 
tempted with reference to the distinctions 
drawn above or the nature of the question 
raised. Moreover in Venkataperumal v. 
Venkata Reddi (6) that decision was distin- 
guished on the ground that in it the appel- 
lant was a decree-holder creditor to whom 
a suit was open. In any case, however, 
that ground of distinction was (with all 
respect) inadequate, since the suit contem- 
plated in’ Section 73 (2) is by a person 
entitled to receive part or all of the assets 
against a person not entitled to receive 

(3) 27 Ind. Cas. 644; 42 C. 1; 19 C. W, N. 1202, 

(4) 14 A. 210; A. W. N. (1892) 56; 7 Ind. Dec. 
(x. s.) 505. 

(5) 23 Ind. Cas. 422; 1 L. W. 234 

(6) 29 Ind. Cas, 231; 29 M. L. J. 96; (1915) M. W, 
N. 334; 17 M. L.T, 427; 39 M, ET. 
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the same, and, apart from section 47, 
there is no reason why the judgment- 
debtor should not be covered by the first 
of these descriptions, if, as was alleged 
in Venkataperumal v. Venkata Reddi, (6) 
the creditors had received more than they 
were entitled to. That case related to 
the right of certain decree-holders to rate- 
able distribution of the money in Court 
without making a fresh application, 
when their previous application had not 
been formally disposed of, although all 
the reliefs asked for in it had been given; 
and it would, it may respectfully be 
suggested, have been a sufficient ground 
of distinction that the real question, whe- 
ther there was a valid execution applica- 
tion, waa one of those above referred 
to as covered by section 47. -It should he 
added that Venkataperumal v. Venkata Reddi, 
(6) is directly consistent with this view 
in so far as it recognises explicitly that 
orders passed under section 73 are appealable, 
if they affect parties to the suit and 
that in the absence of any denial in the 
section of the right of appeal to parties, 
who have it under section 47, they should 
not be deprived of it. 


- In these circumstances the conclusion must 

be in favour of the creditors’ right of 
appeal. The lower Appellate Court’s order 
is set aside and the appeals are remand- 
ed to it for re-admission’ and disposal on 
the merits, the Appeals against Appellate 
Orders being allowed with cdsts in this Court, 
costs in the lower Courts to abideand follow 
the event. The civil revision petitions are 
dismissed without costs. 

Krisanay, J.—I agree with my learned 
brother that the appellants, decree-holders, 
had a right of appeal to the lower Court 
under sections 47, 2 and 96 of the Code of 
Civil Procedure against the order of the 
Subordinate Judge and that the District 
Judge was in error in rejecting their 
appeals as incompetent. 

The order appealed against was passed 
on a petition by the respondent, the judg- 
ment-debtor, in the three decrees under 
execution in the Subordinate Judge’s Court, 
which prayed that a certain sum of money 
realised by the sale of his partition 
decree by the Court should be paid 
out to him after deducting the sale 


expenses and the amount of Onurt-fees 
due to the Government and that the 
claim of the decree-holders to attach it 
should be rejected. That order: decided 
that the money was not attachable by the 
decree-holders as their decrees were against 
the respondent’s family property whereas 
the money in Court was his separate 


-property. The Court, therefore, disallowed 


the claim for rateable distribution of all the 
decree holders and directed the money to, 
be paid to the jodgment-debtor. It seems 
to me quite clear that this order so far 
as it affected each decree holder separately 

was an order between him and the jadg- 
ment-debtor and related to the execution of 
his decree, as it refused his prayer to pay 
towards his decree a certain sum of money 
of his judgment-debtor representing his 
rateable share in the whole amount, which 
he claimed was attachable. It is thus an 
order falling under section 47 of the Code 

of Civil Procedure and is, clearly ‘appeal- 

able. 


Does the fact that the three decree-holders 
had applied under section 73 of the Code 
of Civil Procedure for rateable distribution 


and that the Subordinate Judge had 
rejected the applications of all of them 
take away their right of appeal against 


their judgment-debtorsP I do not think 
so. Itis nodoubt true that one deoree- 
holder cannot appeal against another decree- 
holder from an order under section 73 of 
the Code of Civil Procedure. That has 
been often laid down. See Kashi Ram v. Mani 
Ram (4) and also Balmer Lawrie $ Co. v, 
Jadu Nath Banerjee (3). The rativ decidend? is 
that an order between two rival decree 
holders is not an order between parties to 
any suit and cannot, therefore, be treated 
as anorder under section 47 of the Code 
of Civil Procedure. A desree-holder’s 
remedy against his rival deocree-holder is 
by sujt as provided for in section 73 of 
the Code of Civil Procedure. But that 
cannot affect aright of appeal that he has 


against his judgment-debtor, under the 
other . provisions of the Code. Such a 
right of appeal has bean racognised in 


Sorab ¢ Qunvaryi v. Kala Raghunath (7) and in 
the case of a judgment-debtor appellant 


(T) 12 Ind. Cas, 911; 86 B. 166; 18 Bom. L, R. 1193, 
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‘in Venkataperumal v. Venkata Reldi (6). If a 
judgment-debtor has a right of appeal 
because the order falls under section 47 
of the Code of Civil Procedure the 
decree-holder must equally have that 
right. In factas the learned Judges observe 
in the case last cited orders under section 
73 ofthe Code of Civil Procedure are 
appealable so far as they affect parties to 
a suit. 7 


Thelearned Vakil, for the respondent, relied 
upon the case of Pungolur Chennammay. Rasah 
of Karvetinagar (5) for his contention that 
no appeal lay from any portion of an 
order under section 73 of the Code of 
Civil Procedure at the instance of the 
decree-holder even as against his judg- 
ment-debtor. That decision was based 
on the ground that “every decree-holder 
(party to the order under section. 73) 
was interested in any order that might be 
passed in. appeal.” The facts of the case 
are not properly stated in the report but 
on examining the record in Court 1 find that 
the order appealed against held that there 
was no pending applieation by the appel- 
lant unde- section 73 of the Code of 
Civil Procedure and it directed the 
whole monev to be paid out to the other 
attaching decree-holder. The appellant 
sought in appeal to get that order 
reversed and his rateable share of the 
money paid to him, which had already 
been ordered to be paid to his rival decree- 
holder. The appeal though in form against 
the judgment-debtor was in . substance 
to get back the money paid to the second 
decree-holder and was thus one in the 
result of which the latter was manifestly 
interested. Their Lordships dismissed the 
appeal. In the present case it is not 
necessary for us to consider whether we 
should follow this rnling as here we have a 
case in which the relief asked in appeal 
does not affect the rival decree-holders. 
The claim for the rateable distribution has 
been dismissed 7 toto. Each appellant in 
his appeal only asks that that portion of 
the judgment-debtor’s money which would 
have fallen to his share if rateable distri- 
bution had been allowed should be paid 
over to him, There is thus in appeal no 
conflict between the interests of the decree- 
holders inter se but only between their inter- 
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ests and that of the judgment-debtor. 
It seems to me that the present case is 
thus clearly distinguishable from the case of 
~ Pungalur Chennamma v. Rujah of Rarvetinagar 
(5) though it must he conceded, with due 
respect to the learned Judges, that the 
ground of distinction taken by them in 
Venkataperumal v. Venkata Reddi (6) is hardly 
valid. The fact that there is a remedy by 
suit available cannot affect a person’s right 
of appeal as it is aright and not a matter 
of the Court’s discretion in which case 
alone the existence of another remedy 
will be material. The case may, however, 
be distinguished on the ground that the 
appeal by the judgment-debtor did not in 
any way imperil the order passed in favour of 
the decree-holders not parties to the appeal ; 
and no question between the decree-holders 
arose for decision in appeal, 


For the purposes of the present appeals it is 
sufficient to hold, as I do, that in so far as an 
order under section 73 of the Code of Civil 
Procedure can be treated as an order under 
section 47 of the Code of Civil Proredure 
between the parties to a suit an appeal lies 
at the instance of either party where such 
an appeal does not affect orders in favour 
of third parties such as other decree-holders. 
For the same reason that an appeal lies to 
the lower Court a second appeal lies to the 
High Court and the civil revision petitions, 
therefore, fail. 

I will, therefore, allow the second 
appeals against Appellate Orders and 
reversing the orders of the District Judge 
remand the appeals to him for disposal on 
the merits according to law. The respondent 
will pay the appellants’ costs of the appeals 
in the High Court, costs in the lower Courts 
will abide and follow the result, The 
Civil Revision Petitions are dismissed without 
costs. 


Appeal allowed; Revision petition dismissed. 
Y. R P. ; 
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‘CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrens Nos. 24 4np 
63 or 1915. 

January 5, 1917. 

Present: —Mr. Justice Fletcher and 
Mr, Justice Richardson. 

Iw No. 24 

Srimaté KARIMUNNESSA CHOW. ` 

DHURANI wipow or Syed MIR, ALUM 

` —DEFENDANT— APPELLANT 
versus 
Srimati HEIWA— PLAINTIFE— 
RESPONDENT 
In No. 63 
Syed BADRUL HYDER CHOWDHURY 
AND OTHERS—~PLAINTIEFS— APPELLANTS 
versus 
ALI ASHRAF CHOWDHURY AND OTHERS 
—- DEPENDANTS— RESPONDENTS, 

Muhammadan Law—Wagf—Dedication, partial, to 
religious and charitable objects—Charge on property— 
, Annuity, claim of, under waqf instrument— Inten est, 
right to. 

The question whether a.wagf_ is valid or not must 
depend on the circumstances existing at the date of 

the execution of the deed. The true test is whether, 

having regard to all the circumstances of the case, 
the dominating purpose and intention of the grantor 
‘was to provide for charitable and religious objects. 
[p. 905, col. 2.] 

Bazlul Ghana Mia v. Adak Patari, 19 Ind. Cas, 896; 
17 C. W. N. 1018, referred to. 

Where, under the terms of a wagf, a portion of the 
property was to go for religions and charitable objects, 
the main object of the settlor being to benefit his 
daughter and her successors: 

Held, that the wagf was not valid as such, but the 
religious and charitable trasts constituted by it would 
be a valid charge on the property. [p. 906, col.1.] 


Mahomed Ahsanulla Chowdhry v. Amarchand Kundu, 
17 C. 498; 17 T. A. 28; 5 Sar. P. C. J. 476; 8 Ind. Dec. 
(x. s.) 871, Alamgir Khan v. Kamrunnessa Khanum, 4 
O, L. J. 442, referred to. 

A person claiming an annuity under the terms of 
a document in the nature ofa wagf is not entitled 
to interest. [p. 906, col. 2.] 
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desire to perpetuate my property, etc.” That 
shows the object of the grantor. A wagf 
the main object of which is to make the 
property inalienable is invalid. The provi- 
sions relating to charity are very vague. I 
submit that there was no real gift to charity 
and the main idea running through the deed 
is to benefit the family of the’grantor, and, 
therefore, the wagf should be considered as 
invalid. Moreover, the finding is that by a 


- family arrangementto which the plaintiff was 


Appeals against the decrees of the District 


`- Judge, Noakhali, dated the 4th December. 
1914, affirming and reversing those of the 
Subordinate Judge .of that District, dated 
the 25th February 1914, and the Munsif, 
Additional Court at Sudharam, dated the 
24th November 1913. 

FACTS appear fully from the judemêné: 

Moulvi Nuruddin Ahmed, for the Appel- 
lants.— The simple question for determina- 
tion in this case is whether the wagfnama 
in question constitutes a valid deed of trust. 
The deed begins with the words, “As I 


a party this wagfnama was treated as null 
and void. So the plaintiff is estopped from 
claiming any annuity - under the trust, 
Again, under the Muhammadan Law no 
annuity can be created by a deed of trust 
amounting to a wagf. 

(Ricuarpsoy, J.— What amounts to sub- 
stantial gift to charity. | 

As to that—see Bazlul Ghani Mia v. Adak 
Patari (1). 


Moulvi Fazlul Hug, for the Respondents.— 
The latest case on this point is Mujib-un- 
nissa v. Abdur Rahim (2), If there isa sub. 
stantial gift to charity, it does not matter to 
what extent the grantor’s family is benefited. 

LËLETCHER, J.-~Quite so. But the gift to 
charity in this case is very insignificant and 
not at all substantial. Moreover, it was never 
the object of the grantor to make any such 
gift. In calculating the extent of the gift to 
charity the gift to the grantor’s descendants 
in any shape whatsoever must be excluded. | 

Moulvi Faziul Hug.—Although the ques- 
tion of the interpretation of a document is a 
mixed question of fact and Jaw, yet it may 
involve, as in this case, so many questions of 
fact that the finding of the lower Courts on 
the question of interpretation may be conclu- 
sive. See Bikani Mia v. Shuk Lal Poddar (8). 
On the merits I rely on Bazlul Gham Mia v. 
Adak Patari (1). 


JUDGMENT. 

FLETCHER, J.—These two appeals are pre- 
ferred against a decision of the learned 
District Judge of Noakhali. The decision 
appealed against affirmed two other deci- 
sions; one of them being pronounced by 


(1) 18 Ind, Cas. 896; 17 C. W., N. 1018, 
- (2) 23 A, 283; 28 I. A. 15; 3 CO. W. N. 177; 11 M. 
L, J. 58; 3 Bom. L. R. 114; 7 Sar. P. C. J. 829. 
. (8) 20 ©. 116; 10 Ind. Dec. (N. s.) 79, 
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the Subordińate Judge of Noakhali and the 
other being pronounced by the Munsif at 
Sadharam. The two cases in substance 
_involye only one question and the rights 
of the parties must be governed according 
to the view that we take of a particular 
document called a wagf. The wagf in 
question is a ‘document executed in the 
year 3291 by a. Muhammadan lady named 
Srimati Budrunnessa Chowdhuranit who was 
the daughter of Muhammad Afzal Chow- 
dhuri and the wife of Sri Dowlut Gazi 
Chowdhuri, The deed after the appro- 
priate recitals proceeds to state that the 
executant is in possession of the properties 
mentioned in the document. 
that she owes a particular debt of Rs. 310 
but otherwise she is not indebted to anybody. 
Then the document runs in these terms :—~ 
“I have thought it proper that, in my 
lifetime, I should according to my Muham- 
madan religion, settle the property mentioned 
in the schedule hereinafter given according 
to the scheme herein laid down with the 
object of my future good as well as with 
the object of providing and not disappointing 
my successor nr successors or other person 
or persons. To attain this object, I could 
not do any other act but make the wagf, 
Accordingly I have endowed and made 
for ever a wagf of the property mentioned 
in the schedule given below, names and 
details with sudder jama of which are 
also set forth. (2) “The income of the 
properties mentioned in Schedule I is 
reserved for the repairs to my dwelling 
house, repairs to the mosque in front of 
the dwelling house of my -husband in 
Perganah Melorkul as also for repairs to 
the tank, as well as it is reserved for 
meeting the expenses of lightning, paying 
the wages of khatib, the expenses of Durga 
Bati of Sha Neamah, the expenses of 
travellers and guests, for khateni and 
maulood sharif and for charitable purposes. 
(3) The income from the property mention- 
ed in schedule II is to be applied to provid- 
ing breakfast during Ramzan and meet- 
ing the expenses of the two eads in the 
sum of Rs. 25 per annum making repairs 
to my dwelling house and the four enclo- 
surers in the sum of Rs. 100 per annum, 
paying to my daughter Srimati Karimun- 
nessa Rs. 25 per month, to Ghani Mian, 
a member of my family, that is to say, 
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the son born to my aforesaid husband 
from the womb of his khadema Rs. 8 
per month, to Ahmed Mian Rs. 8 per 


-month and to,Yakina Banoo, the daughter 


born to my husband of the womb of his 
another khadema Rs. 10 and Srimati 
Hasina Banoo Rs. 4 per month.” It is not 
necessary to go through the rest of the 
provisions of the deed in detail. The 
mutwaliship was keptin the family. Clausa 
(5) of the document contains a very 
significant provision, namely, that the 
husband of the executant with the consent 
of their daughter might make a Will, though 
it is not clear that the Will which he 
might make was to override all trusts 
or the other conditions of the mutwald- 
ship. But the other clauses in the docn- 
ment show quite clearly that the inten- 
tion was that the family house and the 
tank should be kept in repairs and that 
those should be enjoyed by the daughter 
and her successors and also that the income 
of the property and any portions that 
might be added thereto should go to the 
only child of the founder Karimunnessa 
and her successors. It seems to me quite 
clear on these terms that what the settlor 
had in view was that, although a certain 
portion of the property was to go for 
objects religious and charitable, the main ob- 
ject was the benefit of the daughter and her 
successors. The lady died and one of these 
suits was brought by Srimati Hkina Banoo 
who was the illegitimate daughter of her hus- 
band to recover the arrears of the annuity or 
stipend asit was called which was given to her 
by thedeed. The first question is whether, 
having regard to the Privy Council decisions 
prior to the recent Act, this deed was a valid 
deed of endowment as a wagf. The Privy 
Council decisions laid down generally that 
the test as to whether a deed was a valid 
deed of wagf was whether the property in 
substance had been dedicated to religious and 
charitable purposes, The case in Bazlul 
Ghani Mia v. Adak Patari (1) is an illustra- 
tion where that rnle was applied but each case 
mustdepend on the circumstances existing 
at the date of the execution of the deed. The 
true test is whether, having regard to all the 
circumstances of the case the dominating 
purpose and intention of the grantor was to 
provide for the charities. Applying that test 
to the present case, I am of opinion that was 
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not the purpose and intention of the gran- 
tor. The decisions of this Court, however, 
show that, even if the document may not be 
wholly good but there are religious and charit- 
able trusts constituted by the document, 
these trusts may be declared to form a valid 
charge on the property. That is, I think, 
the view that we can take with regard to the 
religious and charitable trusts as set out in 
this particular document This view relating 
to the charge was recognized not only in the 
case of Mahomed Ahsanulla Ohowdhry v. 
Amarchand Kundu (4) but also in the case 
of Alamgir Khan v. Kamrunnessa Khanum (5). 
Now, what are the trusts in this caseP The 
trust for keeping the mosque in repairs is, 
of course, a valid religious and charitable 
trust. No Muhammadan would argue other- 
wise. The question in dispute in this case 
is with reference to the annuity to Ekina 
Banoo who is an illegitimate daughter of 
the husband of the founder. The learned 
Judge has found that she was destitute and 
unprovided for by her father and that with- 
out the small annuity of Rs. 10 per month, 
she would have nothing to live on. In that 
view, I think the annuity in her favour and 
. the other illegitimate children can be support- 
ed as a charitable gift. I think that we 
ought to affirm the decision appealed from 
as regards the arrears of the annuity due to 
Ekina Banoo. It is said that some obser- 
vations have been made by the learned Judge 
with reference to these annuities having 
been satisfied by some other transactions the 
nature of which apparently the learned 
Judge of the lower Appellate Court was not 
aware of, norare we. How, therefore, we can 
say that Ekina Banoo’s annuity has been 
satisfied by some unknown other considera- 
tion, I do not know. That disposes of 
the suit brought by Ekina Banoo excepting 
that there is a cross-objection preferred by her 
claiming interest. The question of interest is 
a matter in the discretion of the Court and the 
Judges in the Courts below obviously were 
entitled to allow or refuse interest. What 
was the view of the learned Judgese in refus- 
ing interest we do not know. It seems 
«~ that they came to the conclusion that some- 


(4) 17 O. 498; 17 I. A. 28; 5 Sar. P. C, J. 476; 8 Ind. 


Dec. (N. 8.) 671. 
- (5) 40. L. J. 442, 
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thing had baen given in lie of interest, 
ĮI do not think that in a case that arises out 
ofa dosument of the character of a waqf, 
we ought to award taterast in favour of the 
person claiming under the terms of the doza- 
ment. 

The other appeal arises oat of a suit 
brought by one Budral Haidar Chowdhuri 
and others to recover possession of the lands 
mentioned in the deed of wagfnama. The 
Judge of the lower Appellate Court has 
dismissed that suit holding that the mwagf 
was good. In the view, we have tiken, the 
wagf as regards the interest other than that 
validly dedicated was not a valid dedication 
by the founder. In that view, the plaint- 
iffs are entitled to recover possession 
of those lands, althuugh, of course, they 
are bound to satisfy and keep down the 
charges mentioned in the waqfnama which 
we have held to be valid in so far as they 
affect the ldnds which the plaintiffs are 
entitled to recover in this suit. 

Only one other question remains to be dealt 
with and that is the question of costs. Both 
parties having succeeded in one portion, it 
will be convenient if we make no order as to 
costs in either appeal. 

RICHARDSON, J.—I agree in the orders pro- 


, posed. 


Appeal No. 24 dismissed; 
Appeal No. 63 allowed. | 


MADRAS HIGH COURT. 
Civin Revision Petitioys Nos. 578, 583 AND 
Bee or 1915. 
September 11, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Krishnan. 

S. SUBBA RAO AND OTHERS -— 
PLAINTIFFS — PETITIONERS IN ALL 
versus 
N. PERUMAL REDDY-— DEFENDANT 
— RESPONDENT IN U. R. P. No. 578. 
NARAYANA LAKSHMANA REDDY— 
Derenpart— RESPONDENT IN O. R. P. No. 583.. 
P. MUNIAPPA REDDY—Derenpant— 


ResPONDENT IN O. R., P. No. 554, 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—/urisdiction, ouster of, by plea of res judicata 
- ‘Competency of Court’—Decision as to jurisdiction, 
affirmance of, by common Court of Appeal or Revision, 
effect of- Rent, suit for—Jurisdiction, finding on, 
whether res judicata in rent suits for later years—Civil 
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or Revenue Court— Madras Estates Land Act (Mad. I 
of 1908), ss. 3, (21, 1§9— Provincial Small Cause 
Courts Act (IX of 1887), s. 25. 

The doctrine of res judicata does not apply to 
questions of jurisdiction, in other words, the plea of 
res judicata to oust or confer jurisdiction is an incom- 
petent plea. [p. 908, col z.] 

The finding of a Court on an issue joined by the 
‘parties that a particular Court or a particular class of 
Courts has jurisdiction to try a case or a case of a 
particular nature, is not res judicata in a subsequent 
suit, whether the decision was given purely as a 
question of law or on the facts found in the partien- 
lar case, A Court cannot be compelled to try a case 
which it has in reality no jurisdiction to try by pre- 
venting the parties from proving the facts which 
show it. The finding cannot comply with the 
requirements of section 11, Civil vrocedure Code, 
unless it is that of a competent Court, and the com- 
petency of that Court to record the finding has to be 
determined by the facts and considerations put forth 
in tho later suit. [p. 909, cosl, 1 & 2,7 

Plaintiffs sned d-fendants forrent for Fasli 1322 
ina Small Cause Court. Defendants pleaded that 
the suit was cognizable by the Revenue Court, as the 
land for which rent was claimed was an estate under 
section 3 (2) ofthe Estates Land Aot. The plaintiffs 
urged that the plea was res judicata by virtue of the 
finding of the same Courtin a prior suit for rent 
for Fasli 1321, which the High Court refused to disturb 
in revision under section 25 of Act IX of 1887: 

Held, that neither the finding in the former suit 
nor the mere refusal of the High Court to interfere 
with it operated as res judicata. [p. 907, col. 2; p. 909, 
col, 2 

Ledgard v. Bull, 13 I. A.134;9 A. 191; 4 Sar. P. 
©. J, 741; 5 Ind. Deo (x s. 5461; Minakshi Naidu v. 
Subramanya Sastri, 11 M. 26 at p. 36; 14 I A. 160;5 
Sar. P. © J. 54; 11 Ind. Jur. 393; 4 Ind. Dec. (xN. s.) 
18, referred to. 

Per Oldfield, J.~The refusal of the High Court to 
interfere with the Munsif’s decision under section 25, 
Act IX of 187, did not supersede that decision or 
substitute any new decision for it. Although the 
High Court, as the appellate authority from both 
Civil and Revenue Courts, might: have been a ‘com- 
petent Court’ and its confirming decision might have 
been ves judicata between the parties if the question 
had been raised in an appeal, the decision relied on 
by oe is useless for that purpose. [p. 807, 
col. 2. 

Per Krishnan, J.—The jurisdiction of a Court creat- 
ed by a Statute is determined by the Statute itself; 

“it can neither be added to nor determined by any 
act of the litigant parties: and such jurisdiction can- 

< not be conferred on a Court by any estoppel operating 
between the parties. The plea of res judicata is really 
a plea of a species of estoppel, i.e, estoppel by 

_ judgment or verdict, and such a plea to oust or 
pee jurisdiction isan incompetent plea. (p. 908, 
col. z, 

A Court of Appeal or Revision, when it comes to a 
finding of its own, really finds only what the Trial 
Court should have found if it was acting correctly 
and legally. and for purposes of res judicata, that 
finding canbe treated asthe correct finding of the 
first Court and not as a finding of the Appellate or 

` Revisional Court as the Original Court. [p. 202, col, 2.] 
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Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise 
the order of the Court of the District 
Munsif, Sholingpur, in Small Cause Suit 
Nos. 741, 748 and 749 of 1914. 

Mr. B. Narasimha Rao, for the Appellants. 

Mr. V. Ramadoss, for the Respondents. 


JUDGMENT. 


OLDFIELD, J. —These suits were brought to 
recover rent from defendants, and the 
question is whether they were rightly filed in 
the Court of the District Munsif, or should 
have been filed in the Revenue Court, 


The first question is whether the matter is 
res judicata in plaintiffs’ favour in conse- 
quence of the judgments in the litigation 
which ended in Civil Revision Petition 
No, 124 of 1913. There is first the judg- 
ment of the District Munsif. But it can- 
not comply with the requirements. of 
section li, Civil Procedure Code, unless 
it is that of a competent Court; and the 
competency of the District Munsit’s Court 
is the very point in dispute and can 
only be determined as regards the former 
litigation with reference to the considera- 
tions applicable to that now before us. 
No clear authority directly in point has 
been referred to.-But in the cirenmstances 
it ig not pussible to hold that the plea 
of res judicata based on the previous judg- 
ment of the District Munsif affords any 
separate ground for a decision in plaint- 
iffs’ favour. There is then the judgment 
of this Court in the civil revision peti- 
tion above referred to. Bat it amounted 
merely to a refusal to interfere under 
section 25, Act IX of 1887, with the 
District Munsif’s decision; and it accord- 
ingly did not supersede that decision or 
substitute any new decision for it. 
Although, therefore, this Court, as the 
Appellate Authority from both Civil and 
Revenue Courts, might have been ‘a 
competent Court,’ within the meaning of 
section ll, Civil Procedure Code, and its 
confirming decision as to jurisdiction 
might, have been res judicata between the 
parties, if the question had been raised 
in an appeal, the decision relied on by 
plaintiffs, is useless for that purpose. In 
these circumstances the res judicata relied 
on is nob established, 
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On the merits the Revenne Court’s 
jurisdiction is now alleged on the ground 
not taken in the previous litigation, that 
plaintiffs, suing for rent as #namdars 
under a grant subsequent to tha Permanent 
Settlement in 1802, are land-holders underthe 
Estates Land Act. There is no question 
as to the law; and on the only question 
arguable in revision, whether Exhibits I, 
IL and III, which refer only to the 
Hindu year, refer to that year in one 
cycle or another, we agree with the lower 
Court. Plaintiffs, therefore, must fail. 

The civil revision petitions are dis- 
missed with costs. 

Ketsanan, J.—The chief question argued 
‘before us in these revision petitions is 
one of “res judicata.” The facts necessary 
to be stated to understand the plea are 
these. The present plaintiffs had previous- 
ly sued the defendants in the Small 
Cause Court for tirwa or rent due by 
them as tenants of certain tnam lands 
of theirs for Fasli 1321. Defendants had 
raised the plea that the Court had no juris- 
diction as the suits were exclusively cognis- 
‘able by the Revenue Court, the inam be- 
‘ing an estate falling under section 3, clause 
2, of the Madras Estates Land Act. On 
the evidence then adduced by the defend- 
ants the Court held that it was not 
such an ‘estate and that it had jurisdic. 
` tion to try the suits and gave’ the 
plaintiffs decrees for rent against the 
‘various defendants. These findings were ac- 
cepted by the High Court and the revi- 
‘sion petition filed by the defendant was 
dismissed. The plaintiffs have again sued 
the defendants in the Small Cause Court 
for the rent of the -same lands for the 
succeeding Faslis 1822 and 1323; and it is 
from those suits the present revenue peti- 
tions have been filed. 

. Defendants again raised the plea that 
the Small Cause: Court had no jurisdiction 
‘on the same ground as before and the 
plaintiffs have pleaded in answer that the 
defendants were barred by res judicufa from 
raising such a plea on account of the pre- 
yious decision as to jurisdiction: The 
Munsif ' overruled the plaintiffs’ con- 
tention and allowed defendants to adduce 
evidence which they did more fully than 
before and found that the plaintiffs’ inam 
was a dharimilla one given by the 
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zemındar after the Permanent Settlement, 
that it was an estate within the meaning 
of section 3 clause 2 (d) and (e) of the 
Estates Land Act and that the suits 
were, therefore, not cognisable by him but 
only by the Revenue Court. -He, there- 
fore, returned the plaints to be presented 
to the proper Court. 

It was argued before us that the ques- 
tion of Civil Court’s jurisdiction was res 
judicata between the parties and, there- 
fore the Munsif was wrong in allowing 
evidence and coming to a contrary con- 
clusion. No authority has been cited to 
support the contention that the doctrine 
of ves judicata applies to -questions of 
jurisdiction. On principle it seems to me 
that such a contention cannot be valid. 
The jurisdiction of a Court like that 
of the lower Court created by Statute is 
determined by the Statute itself; it can 
neither be added to nor diminished by any 
act of the litigant parties. The Privy 


-Council bas laid down in Ledgard v. Bull (1) 


and again in Minakshi Naidu vw. Subramanya 
Sastri (2) that no amount of consent or 
waiver of parties can givé jurisdiction to a 


‘Court which has not got it, though, if a Court 


has jurisdiction, a party may be barred 
by his conduct from objecting to irregulari- 
ties in the institution of the suit. The 
parties may make a judge their arbitrator 
and give jurisdiction to him as such but 
that question is not material here. It seems 
to me that, for the same reasons as in 
the case of consent and waiver, jurisdiction 
eannot be conferred on a Court by any 
estoppel operating between parties. The 
plea of res judicuta is really a plea of a 
species of estoppel viz., estoppel by judgment 
or by verdict. I think, therefore, that such a 
‘plea is not available to give jurisdiction 
to a Court which it otherwise has not; 
in other words a plea of res judicata to 
oust or confer jurisdiction is an incompe- 
tent plea. 


This view receives some support from 
the language of section 11, Civil Procedure 
Code, for under it, for a plea of res judicata 
to be upheld, the Court before which it 
is raised must first satisfy itself that the 

(1) 18 I. A. 134; 9 A. 191; 4 Sar. P. o. J. 741; 5 


. Ind, Dec. (xN. s ) 561. 


(2) 11 M, 26 at p. 36; 141. A. 160; 5 Sar. P. 0, J 


“64; 11 Ind. Jur. 393; 4 Ind. Dec. (N. 's.) 18. 
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firat suit was heard and -decided by a 
Court competent to “try the subsequent 
suit, It is only then that the bar by res 
judicata arises; and therefore, that bar can- 
not refer back to the competency of the 
Court itself; and. the question of compe- 
teney cannot thus be decided by the 
application of the doctrine of res judicata. 


It was, however, pointed ont that in the 
present cases the jurisdiction itself depend- 
ed on findings of fact as to the origin 
and the nature of the plaintiffs’ inam and 
it was argued that the findings on these 
points should at least be treated as res judi- 
cata; and it was further urged by way of 
analogy with reference to cases which have 
held that, though the principle of res 
judicata may not apply to a pure question 
of Jaw, see Parthasaradi Ayyangar v. 
Ohinnakrishna Ayyangar (3) and Venku 
v. Mahalinga (4) and Chamantlal v. Bapubhat 
(5), it does apply to a mixed question 
of law and fact, see Koyyana Chit- 
temma v. Doosy Gavaramma (6) and Bishnu 
Priya Ohowdhrani v. Bhaba Sundari Debya 
(7) that it should be held to apply to 
a question of jurisdiction when it depended 
on facts as in the present cases, even 
though it may not apply if the question of 
jurisdiction was a pure question of law. 


It seems to me this contention is unten- 
able asthe question of jurisdiction is essen- 
tially different from any mere question of 
law. Jurisdiction is the very foundation 
which entitles the Court to deal with a 
particular case and dispose of questions 
arising init between the parties. If Iam 
right in my view that jurisdiction cannot 
be conferred or affected by any estoppel 
between parties but is a matter the Court 
has to decide for ‘itself, I do not see how 
the Court can be prevented from consider- 
ing the real facts of a case 
allowing parties 
Court cannot be compelled to try a case 


which it has in reality no jurisdiction to- 


13) 5 M. 804; 2 Ind, Dec. (x. s.) 211. 


274. f 
(5) 22 B. 669; 11 Ind. Dee. (x. s.) 1028, 
(8) 29 M. 225; 16 M. L. J. 136. K 
(7) 28 0. 318. 
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do, by preventing the parties from proving 


‘the facts which show it. 


Ido not think the fact that the High 
Court in revision accepted the former finding 
of the Small Cause Court makes any differ- 
ence on this question. Questions of res 
judicata have to be decided with reference 
to the findings of the Court that tried 
the suit in the first instance; and that, 
under Explanation II to section 11, Civil 
Procedure Code, irrespective of any pro- 
-vision asto the right of appeal, the Court 
of Appeal or of Revision, even when it 
comes to a finding of its own, really finds 


‘only what the Trial Court should have 


found if it was acting correctly and legally; 
and for purposes of res judicata that finding 
can only be treated as the correct finding 
of the First Court and not as a finding 
of the Appellate or Revisional Court, as the 
Original Court. 

If plaintiffs’ argument as to res judicata 
is accepted, it will nullify the effect of 
section 189 of the Estates Land Act bet- 
ween the parties with reference to the rent 
of the suit lands. I do not think a view 
which leads to this position should be 
adopted. 

I agree that the plea of res judicata 
fails, that we should accept the finding 
of the lower Court that the inam is a 
dhavimilla one and the Small Cause Court 
has no jurisdiction and that these civil 


revision petitions should be dismissed 
with costs, 
Petitions dismissed. 
V.R,P, 


PATNA HIGH COURT. 

Civit Rererence No. 5 or 1916, 
December 13, 1916. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
MAHADEO RAI—DEFENDANT—APPLICANI 

=" os - versus 
Maharajah KESHO PERSHAD 
SINGH BAHADUR, DUMRAON— 


PLAINTIFES— Opposite PARTY, 

Bengal Tenancy Act (VIII B.C. of 1885), ss. 3 (5), 193 
—Landlord and tenant— Holding declared kabil lagan 
—Rent assessed——Suit by landlord for damuges for use 
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and occupation previous to assessment of rent, nature of 
— Small Cause Court, jurisdiction of. 

Where a holding was entered in the survey as kabil 
lagan and a rent fixed for it under section 105 of the 
Bengal Tenancy Act, and the landlord sued the 
tenant for damages for’ use and occupation of the 
Jand previous to the assessment of rent: 

Held, that the sum claimed was ‘rent’ within the 
meaning of section 3 (5) of the Bengal Tenancy Act 
and therefore the suit was not cognisable by a Small 
‘Cause Court. [p. 910, cols. 1 & 2.) 


Reference made on the 24th July 1916 
by the District Judge, Shahabad, against 
the decree of the Subordinate Judge, Shah- 
abad, dated the Sth March 1916. 


Messrs, Sushil Madho Malik and Uma 
Oharan Laha, for the Appellant. 
Mr. Rai Krishna Saha, for the Respondent. 


JUDGMENT.—This case comes before us 
on reference from the District Court of 
Arrah. The facts briefly are that the 
Domraon Raj were plaintiffs in an action 
for damages for use and occupation of 
Jands held by the defendant. These lands 
were entered in the survey as kabil lagan. 
A rent was fixed upon them in due 
course under section 105 of the Bengal 
Tenancy Act. For damages for use and 
occupation for the years previous to the 
proceedings under section 105, tbe present 
svit was brought by the plaintiffs in the 
Small Cause Court, the period of limitation 
claimed by the plaintiffs being six years 
under Article 120 of the Schedule. 

The plaintiffs set forth in their plaint 
that the defendant had been in occupation of 
the lands without any kashtkar? right with 
the permission of the Dumraon Raj since 
eight or nine years and that their posses- 
sion over the said land was a permissive one, 
The defendant in his written statement 
contended that the decision of the Settle- 
ment Authorities that the land in respect 
‘of which damages had been claimed was 
kabil lagan was an erroneous decision. 
He reiterated the grounds taken in the 
proceedings under section 105 that these 
lands formed part of his ancestral holding 
and that he was liable neither fox rent 
nor for damages in regard to his occupation 
of them. He asserted also that since this 
was a suit between landlord and tenant, 
the som claimed must be classed as 
“rent? under the Bengal Tenancy Act 
and the suit was not cognizable by the 
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Court of Small Causes. Thjs objection 
was disallowed by the Small Cause 
Court Judge and the parties were directed 
to proceed to trial. On this the defendant 
left the Court and the suit was decreed 
ex parte against him. The defendant 
then took the case before the District Court 
and asked for a reference to this Court 
under Order XLVI, rule 7, of the Civil 
Procedure Code. The learned Judge has 
made the reference on the ground thatas 
pointed out in the case reported in Dalji 
Panday v. Berhamdeo Panday (1), the suit 
was not cognizable by the Small Cause Court. 


It must be conceded at the outset that 
the case referred to is by no means on all 
fours with the present case. In that case 
the suit was one for damages under section 
156, clause 4, of the Bengal Tenancy Act 
and it is distinctly set forth inthe section 
itself that the damages to be awarded 
under the section are to be awarded as 
rent. Clearly, therefore, damages awarded 
under section 156 are rent and the sng- 
gestion that a suit for such damages is 
cognizable by a Small Cause Court is 
untenable. The case before us is one of 
an entirely different character, If the sum 
claimed cannot be described as rent within 
the meaning of the Bengal Tenancy Act 
there is no bar to the trial of the suit 
in the Small Cause Court. Damages 
against a trespasser may be claimed in 
the Small Cause Court. The sole question 
for decision is a question of fact whether the 
defendant was a tenant or a trespasser. 
The written statement of the defendants, as 
I bave stated clearly, claims a status ag 
tenants under the plaintiff. Inthe plaint 
there is nothing that can be construed as 
a suggestion that the defendants were 
trespassers. The suit now before us is a 
suit by a landlord to recover damages 
from a tenant for failure to make an 
agreement with him to pay a fixed sum 
as rent during the period of his occupa- 
tion. If the defendant is a tenant-and 
if the plaintiff is a landlord the sum 
now claimed is a sum payable on account 
of the use or occupation of land held by 
a tenant and is rent within the meaning of 
the Bangal Tenancy Act. The plaintiff is 


(1) 13 Ind, Cas. 29; 16 O. W. N. 89, 
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undoubtedly éhe landlord. The defendant 
claims to be the tenant and is described 
by the plaintiff as holding under permis- 
sion, That to -my mind is indistinguish- 
able from the positionof a tenant. I would, 
therefore; set aside the decree made by the 
Small Cause Court and would direct that the 
plaint be returned to the Court having juris- 
diction to try the suit, The plaintiff will pay 
the costs of this reference. Hearing fee two 
gold mohurs. 
Decree set aside: Platnt returned. 





CALCUTTA HIGH COURT. 
APPEAL FsOM APPELLATE Decsse No, 556 
or 1914, 

July lt, 1916. 
Present:—Mr, Justice D. Chatterjee and 
Mr. Justice Newbould. 

RAM SUNDER GOPE SIKDAR arp 
ANOTHER— DEFENDANTS— APPELLANTS 
versus 


HARIBALA DHUBI AND orasrs— 
Puatntip¥s— RESPONDENTS. 

Evidence Act (I of 1872), ss. 18, 35, 67—Criminal 
Procedure Code ‘Act Vof 1898), 6. 145, possessory 
order under, recital of claim in—Admissibility in proof 
of title, 

Recitals of the claims of parties contained in 
possessory orders passed under section 145 of the 
Criminal Procedure Code, whether inter partes or 
uot, are not admissible in evidenco to prove’ title 
under section 18 of the Evidence Act or on general 

| principles. ip 912, cols. 1 & 2.] 

Denomoni Chowdhrani v. Brojo Mohini Chowdhrani, 
29 0. 107; 29 L, A. 24; 12 M. L J. 83; 4 Bom. L. R. 
167; 8 Sar. P. C. J. 224 60. W. N 386 and Basi Nath 
Pal v, Jagat Kisore Acharjee, 35 Ind. Cas. 29s; 23 C. 
L. J. 583 at p. 685; 20 O. W. N 643, referred to. 

Neither are they admissible under section 63 as 
an account of the contents of a document, not being 
oral, nor as entries in a public record under section 
35. [p. 912, cols. 1 & 2.] 

Parbutty Dussi v Purno Chunder Singh, 9 O. 586; 
4 Ind. Dee, (x. s.) .048, distinguished, 

Thama v. Kondan, 16 M. 378; 5 Ind. Dee. (N. s.) 
616, disapproved 

Sunder Das v, Fatimul-ul-nissa Begam, 10. W. N. 
614 and Isab Mondal v, Queen-Empress, 28 O. 348; 5 
C. W, N. 65, referred to. 


Appeal against the decree of the Sub- 
ordinate Judge, First Court, Mymensing, 
dated the 24th November 1913, reversing 


that of the Mansif, First Court, Kishoregunj, 
dated the 16th September 1912. 


: Babus Broja Lall Chuckerbutty and Birendra 
i Kumar Dey,jfor the Appellants. 


INDIAN OASES. 


yli 


Babu Kali Kinker Chakraburtty, for the 
Respondents, ; 


JUDGMENT. 


D. CHATTERJEE, J.—The question in this 
ease is whether the plaintiff has a jote 
right in the disputed lands. The lower 
Appellate Court bhas held that he bas and 
that would ordinarily conclude a second 
appeal. It is contended, however, that for 
arriving at that finding the lower Appel- 
late Court has relied upon the recital of 
a previous statement of the defendants 
contained in Exhibit 7, a judgment in a 
case under section 145 of the Criminal 


Procedure Code, whereas that recital is 
not admissible in evidence. Reliance is 
placed in support of this contention on 
the case of Denomont Chowdhrani v., 


Brojo Mohini Chowhdrant (1), in which the 
Judicial Committee held that orders under 
section 530 of the old Criminal Procedure 
Code (corresponding with section 145 of the 
present Code) are admissible on general 
principles as well as under section 13 of 


the Evidence Act to show the fact that 
such orders were made: This necessarily 
makes them evidence of the following 


facts all of which appear from the orders 
themselves, viz, who the parties to the 
dispute were; what the land in dispute 
was, and who was declared entitled to 
retain possession.” For this purpose and 
to this extent such orders are admissible 
in evidence for and against every one when 
the fact of possession at the date of the 
orders has to be ascertained, this enumera- 
tion does not include the claims of the 
contending parties. The proceeding under 
section 5,0 in that case was, however, not 
inter partes and the learned Vakil for the 
respondent has attempted to distinguish 
it on that ground from the present 
which isa case of an inter partes order. There 
is authority for holding that a recital in 
a judgment not inter partes is not admissible 
in evidence Basi Nath Pal v, Jagat Kisore 
Acharjee (2). The question raised in the 
present case is, however, asto the admis- 
sibility in evidence of a recital of the 


(1) 29 C. 187; 29 I A. 24; 12 M, L. J. 83; 4 Bom, 
L. R. 167; 8 Sar. P. C. 3. 224; 6 C. W. N. 386. 

(2) 35 Ind, Cas. 298; 23 C. L. J, 583 at p. 585; 20 G, 
W. N. 643. . 
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claim of one of the parties contained in 
a possessory order under section 145 
inter partes. I think it makes no difference 
so far as this point is concerned as to 
whether the proceeding is or is not inter 
partes: the recital of the claims of the 
contending parties is however a part of 
the proceeding terminating in the judgment 
or judicial opinion pronounced by the Judge 
and the primary evidence of these claims 
is the pleadings of the parties. The recital 
of the claims in the judgment is the state- 
ment of the Judge as to what the said 
claims were, and must, therefore, be admis- 
sible or not as such statements. “There 
may be cases in which a judgment is the 
only proof of the assertions of the parties. 
But it may be objected that a claim is 
asserted or denied, in the pleadings, in the 
issues, or in the evidence given in sup- 


port or, denial of those issues. If these 
are available are not they the proper 
evidence of the claim made?” Woodroffe 


and Ameer Ali on Evidence under section 
13, page 182, Fifth Edition. I think the 
proper evidence of the claims would have 
‘been the written statements, if available, 
and ‘there is nothing to show they are 
not. But supposing that it were shown 
that the original written statement was 
not available; would the statement of the 
Judge or Magistrate as contained in the 
order bé admissible as secondary evidence 
of the contents of the written statement. 
Section 63 of the Evidence Act makes 
oral accounts of the contents of a docu- 
ment given by some person who has him- 
self seen it admissible as secondary evidence 
of the contents of the document. Even 
if we can take it for granted that the 
Magistrate had seen the written statement, 
the sccount is a written account and not 
an oral account, The distinction is important 
for an oral account must be given by 8 
witness whose accuracy may be tested by 
cross-examination. 


An attempt has been made in some cases 
to bring evidence of this kind unde? section 
35 of the Evidence Act as an entry ina 
public record. 

In the case of Parbutty Dassi v. Furno 
Chunder Singh (3), a recital in an old decree 


(3) 9 C. 586; 4 Ind. Dee. (x. s.) 1038, 
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was held admissible under secti¢n 35 as under 
the old practice the Courts were enjoined 
to seb out the pleadings in detail. The 
authority of this case has been doubted 
in the case of Sunder Dus v. Fatim-ul-nissa 
Bagam (4) and even if it were good law, 
the order in this case is a very recent 
one and there is no law which directs 
the Magistrate in a case under section 
145 to set out the pleadings of the parties. . 
The Madras High Court followed the case 
of Sunder Dass in Thama v. Kondan (5), 
but with great deference, I do not see 
my way to the same conclusion. In the 
case of Isab Mandal v. Queen-Empress (6), 
a. written statement of a party recorded 
by a Poliee Officer who was examined asa 
witness to say thatthe statement had been 
made was held not to come within the 
description of a record within the mean- 
ing of section 35. On principle also I 
think it would be very dangerous to allow 
such recitals to bé used as evidence as 
the recital must bea very partial one and 
the whole written statement if .produced 
might bear a different complexion altogether. 
In this view of the matter, I do not 
think that the learned Judge was right 
in using the recital in Exhibit 7 as evi- 
dence against the appellant. As the learned 
Judge places a very great reliance on this 
recital in deciding the question of title, 
I would allow the appeal and send the 
case back to the lower Appellate Court to 
decide the question of title independently 
of the recital in Exhibit 7. Costs to abide 
the result. 
NEWBOULD, J.—I agree. 


Appeal. allowed; Case remanded, 


(4) 10, W. N. 513. 
(5) 15 M. 878; & Ind. Dec. (x. s.) 616. 
(6) 28 0, 848; 50. W. N, 65. 
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PATNA HIGH COURT. 
Secon Ovin APPRaL No. 2759 op 1914, 
December 19, 19 6. 

Present: —Sir Edward Chamier, KT., 
Chiet Jassice, and Mr. Justite Shacfaddin. 
Syed MUHAMMAD MAHBOUB— 
APPELLANT 
versus 

BHAGOO MAHIUO —RESPONDENT. 
Landlo: d ant tenant —"Rant-denye?, decree in suit for 
rent ig tinst sama anly of several joint t.nants, whether 
is —Auction-purchaser, position of 


Where all the perso is entitled to a holding are mb 
made parties to a suit for rec wory of rent, the decree 
obtained ia such a suit is nob a ‘rent-deeree’ and the 
auctioa-purchaserin execution of such a decree would 
‘at tha maso be entitled only t tha right, title and 
-interest of the judgmasnt-debtors [p 915, col. 2] 


Appeal against the decree of the Sub- 
Judge, M: zoffurpore, dated thu 8th June 914, 
confirming that of. the Maosif, Muzuaffarpore, 
dated the 13th September 913. 


Mr. Mustofa Khan, for the Appellant. 
Me. Buttyanath Narain Sinha, for, the 
Respondent. 


JUDGMENT.” 


Cuamigr, C, J.—It appears that an occu- 
paney holding which consisted of 6 brghas odd 
was the property of thre» persons, Uhethra, 
Palukdhari and Dhanukdhari Chethrn was 
the nephew of Palukdhari and - Dhanukdhari 
was some kind of cousin of- Chethru and 

.Palukdhari. The appellants. in this saze 
who are the 16-annas proprietors of the villaga 
„ia which the bolling lies, brought a suis for 
rent in IYO and obtaineda deeree in 190>. 
In the same year the defeniants lat parry 
who. appear. to have purchased the 


ts 


interest of D aankdhari. in the holding, paid - 


-the entire. decree money into Court under 
section 171 of the. Bengal Tenaney Act and 
subseqaerily obtainel possession of 
entire bolling. Soma years later the apsal- 
lants brought another suit for rent in respect 
of this holding and. obtained a decres in July 
1908, in execution of which they claim to 

have biazht the holding for Ra 2ls. Oa 
attempting to take possession the, aupellasts 
were obstructed by respondents: lst purty 

-and bronught.che present suit in. September. 
19.2. „The Coarts below hava agreed in 
dismissing the suit, 
the appellants brought this suit claiming 


58 


the. 
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-extremaly vague about it. 
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that they- had - purchased the holding in 
execution of a rent-deeree and were, there- 
fore, entitled to disregard the rights of 
respondents Lat party altogether. Both Courts 
below have heli that the decree was not 
what is called a rent decree and, therefore, 
the appellants must be taken to have 
purchased only the rights of the defendants 
to the second rent suit. The defendanta to 
that suit were the two sons of Chethra, oues of 
whom wasatthe timea minor. Palukdhari 
wis deadat the time of that suit and had 
left no heirs, Dhanukdhari had died but had 
left a widiw and daazshters The aopallants 
dil not implead the widow ani daughters 
of Uunukdharias defen dants to the second 
rent soit. O1 that ground the lower Appel- 
late Court has hell that the decree was 
not what is called a rent-deecree and, there- 
fore, the holling did not pass to the appel- 
lants at the anction-sale free of encum- 
brances. The lower Appellate Court also 
held that the decree was bad in consequence 
of the failure of the appellants to havea 
guardian appointed for Rum Saran, one of 
the defendants who was a minor, 
Itisunnecessary forustogo into the question 
whether the purcha-e at auction is rendered 
invalid by reason of the fact that no guardian 
was app unted to represent Ram Saran in 
the suit, for it is clear that on the findings 
recorded by the lower Avpellate Court the 
heirs of IDaanukdhari were not parties to the 
suit, Therefore, all the persons entitled to 
the holding were not parties to the suit and 


-the avpallants mist be bukan to have pur- 


ciasel at most oaly tie right: of the two 
of Chethra. It seems to follow that 
the apvellinats are not entitled > a decree for 
possession against the respondents lst party. 
Bis it is contended that Dianuk dhari, 
Paluk lhari and Chethru were all joint in 
estate and, therefore, the widow and daughtera 
of Dhanukdhari took no interest in the hold- 
iug. N saeh case as this was put forward 
in either of the Uourts below aal ib is im- 
possible for us in second appeal to presume 
thas all. three were j int in estate. [ observe, 
moreover, that one of the witnesses called by 
the appellants at the trial who spoke to the 
relationship between the three pers ins, was 
Ib is impossible 
to ascartain exverly what relationship there 
was -between Daanakdnari and Palukdhari. 
It appears to me that the appellants must be 
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taken to have acquired only the interests of 
the two sons of Chethru. The case as 
brought by the appellants has failed. In 
my opinion on the facts as found the decision 
of the lower Appellate Court is correct, and I 
would dismiss this appeal with-costs. 
SHARFUDDIN, J.— I agree. 
Appeal dismissed, 


` 


MADRAS HIGH COURT, 

APPEAL AGAINST Orper No, 244 cr 1915. 
October 17, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Krishnan. 
GATIGANTI SUBBARAYUDDO AND OTHERS 
— Direrpants— AI PELLANTS 
VETSUS 
ARUMILLI SURAYYA- FPuaintirre— 


RESFONDENT. 

Ci il Procedure Code (Act V of 1999), O. 1, r. 17 — 
Plaint. amendment of, grounds — fur — Alteration 
wecessilated by recent decision--Limita!ion—Discretion 
of Court. 

The eunctioning of leave toamenda plaint is a 
a age the discretion of the Court, [p. 915, 
col, 1, 

ln certain circumstances, where no substantial 
change is made in the plaint avermcnts and the 
claim was not barred on the day when the plaint 
was filed, leare to amend should not necessarily be 
refused on the ground that the plaint as amended 
would be barred by limitation [p. 915, col. 1.] 

Mohummud Zahoor Ali Khan v. Musammat Thakoor- 
anee Rutta Koer, JIM I. A. 468; 4 W. R. (P.C) 9: 2 
Suth. P.O J. 107; 2 Sar. P O, J. 320; 20 E. R. 177, 
referred to. 

Ordinarily, however, delay in asking for leave to 
amend and the resulting argument from limitation 
are not to be disregarded, when the Coi rt is called 
on to exercise its discretion in the matter. Hach 
case must be dealt with on its merits. [p. 916, col. 1.] 

Mulla Veetil Seethi Kutti v Eorambath Paruthooli 
Achutan Nair, 10 Ind Cas 218; 21 M. Ta, J. 478; 
Sevrugan Chetty v. Krishna Aiyangay, 13 Ind, Cas 268; 
10 M. L. T. 857; 22 M. L. J. 189; 86 M. 378, referred 
to. 

Leave to amend a plaint onthe ground that an 
alteration is necessitated in consequence ofa recent 
judicial decision and that there wasa pardonable 
mistake regarding it in the plaint, will not be 
granted after along delay and where the decision 
has effected no change in the existi: g Jaw. [p. 915, 
col. 1] es 

Mulla Veetil Scethi Kulli v. Korambath Paruthooli 
Achutan Nair, 10 Ind. Cas. 21§; 2! M, L. J. 475; Na- 
rayanaswami Aiyar v. Krishnamurti Aiyar, 26 Ind, 
Cas. 927; 17 M. L T. 48; (1915) M. W. N. 122, Vis- 
wan athier v. Atyavier, 26 Ind. Cas. 383, referred to. 


Appeal against tbe deeree of the Court 
of the Additional .Temporary Snbordinate 


INDIAN OASES, 
GATIGANTI St BBARATU.U t. AKUMILLI SURAYYA, 
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Judge, Rajahmundry, in Appeal Suit No. 7 
of 1915 (Appeal Suit No. 24l of 1914, on 
the file of the District Court of Godavari), 
preferred against that of the Additional 
District Munsif, Amalapuram, in Original. 
Suit No. 24 of 1913. 

Mr. B. Narasimha Rao, for the Appellants. 

Mr. V. Ramadoss, for the Respondent, 


JUDGMENT, 


OLDFIELD, J.—The plaintiff sued, alleging 
in his plaint that he. had been obstructed 
by defendants in ‘taking possession of 
property purchased by him ina Court sale 
held under a mortgage-decree, which he and 
others had obtained against the 6th and 
7th defendants. He asked for possession 
and removal of the obstruction. The plaint 
averred that the sale by the 6th and 7th 
defendants to the Ist defendant and the 
re-sale by the Ist defendant could not 
affect the plaintiff. Issues were framed in 
1911, and cver two years later, though 
before trial, the plaintiff, apparently with 
reference to the decision in Kutti Chettiar 
v. Subramania Chettiar (1), which had been 
published in 1909, applied fcr leave to 
amend Ly substituting an averment that 
the sales io ard by the Ist defendant 
were valid anda prayer for a direction to 
lst to 5th defendants to redeem and for 
possession in case they failed to do so. 
The District Munsif refused leave to amend, 
apparently treated the original attack on 
the lst defendant’s title as abandoned and 
dismissed the cuit. The lower Appellate 
Court held that the amendment should have 
been allowed, and remanded the suit for 
re-trial on that basis. 

The amerdment was allowed first on the 
grcund that it consisted only in the inzer- 
tion of a prayer for an appropriate instead 
of an inappropriate remedy. That was not 
the case, since, as pointed out above, it 
also involved the substituticn of an affirma- 
ticn of the validity of the Ist defendant's 
purchase for a denial of it, the foundation 
of ihe claim being thus entirely changed. 
Next, the lower Appellate Court thought 
it immaterial that the new claim proposed 
by the amendment would have been barred 
at its date, Lecanse it would not have been 
barred when the plaint was filed; and it 


(1) 4 Ind. Cas 1077; 19 M. L. J. 729 32 M. 486, 
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has, no doubt, been recognised in a number 
of cases from Mohummud Zahoor Ali Khan 
v. Musummat Thakooranee Rutta Koer (2) 
onwards that in such circumstances leave 
to amend should not necessarily be refused 
onthe ground of limitation, But it does 
not follow, and it is not the law, that delay 
in asking for leave to amend and the 
resulting argument from limitation are to 
be disregarded, when the Court is called 
on to exercise its discretion in the matter. 
Vide the observations in Mulla Veettil 
Seethi kuiti v. Korambath Paruthooli Achutan 
Nair (3). Each case must be dealt with 
on its merits; and it is possible that the 
extreme limit of indulgence was reached in 
Sevugan Ohctty v. Krishna Atyangar (4) on 
which the plaintiff has relied. But, although 
the facts there are obscure, they appear to 
differ from those in question before us, 
since they included no change in the plaint 
averments, but only an addition to the 
claim made. Here there is no such recent 
decision as to the law and pardonable 
mistake regarding it as was in question in 
Mulla Veettil Seethi Kutti v. Korambath Paru- 
thoold Achutan Nair (3) and Narayanaswami 
Atyar v. Krishnamurti Aiyar (5) and 
Viswanathier `v. Aiyarier (6). On the 
contrary, there was great delay in asking 
for the amendment and no suggestion of 
any special reason for granting indulgence, 
The lower Appellate Court’s order allowing 
amendment is, therefore, unsustainable and 
is set aside. 

The District Munsif apparently did not 
deal with the merits of the plaintiff’s 
original case or try the issues framed. It 
does not appear that that case was ever 
abandoned. The suit must, therefore, be 
remanded to the District Munsif for restora- 
tion to file and disposal on its merits on 
those issues. The plaintiff will pay the 
defendants’ costs in the lower Appellate 
Court and here. Costs to date before the 


(2) 11 M. I. A. 468; 9 W R. (P. ae 2 Suth. P. ©. 
J. 107; 2 Sar. P. C. J. 220; 20 B. R. 1 

(3) 10 Ind. Cas. 218:21 M. L. J. rit 

(4) 18 Ind. Cas. 268; 36 M. 378; 10 M. L. T. 55%; 
22 M. L. J. 139. 

(5) 26 Ind. Cas. 927; 17 M. L, T. 48; (1915) M. W. 
N. 122, 

(6) 26 Ind. Cas. 383, 
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District Munsif will follow the result and 
be provided for in the decree to be passed. 
Krisanan, J.—I agree. 


Appeal allowed; Case sent back. 
V. R. P, . 


PATNA HIGH COURT, 

Secono Civiu Appears Nos, 3932 to 3934 

or 1913. 

December 12, 1916. 
Present:—Mr. Justice Jwala Prasad. 
AJODHYA PRASAD SINGH— 
APPELLANT 
versus 
JAGDEO SINGH AND OTHERS— 

RESPONDENTS. . 

Bengal Tenancy Act (VIII B.C. of 1885), s. 87—~ 
Abandonment—Forfeiture—Usufructuary mortgage with 
possession, whether amounts to abandonment. 

Mere execution of a usufructnary mortgage and 
delivery of possession to the mortgagee of his holding 
by a tenant who continues to reside in the village, 
does not entail forfeiture of the tenancy nor docs it 
amount to an abandonment of the holding within 


the meaning of section 87 of the Bengal “Tenancy 
Act. ip. 916, col. 1.] 


Upendra Nath Bose. v. Bansi Tanti, 22 Ind. Cas, 
416; PoC. 870, referred to. 


Appeal against the decree of the District 
Judge, Darbhanga, dated the 19th Sep- 
tember 1913, reversing that of. the Munsif, 
Samastipur, dated the 18th-February 1913. 

Mr. Ganesh Dutta Singh, for the Appel- 
lant. 

Mr. Chandra Sekhar 
Respondents in No. 3933. 


JUDGMENT.—The appellant in this 
ease is the landlord of village Mathi, 
Perganah Saresa. The defendant No. 1 
took a usufrnctuary mortgage from the 
defendant No. 2 of his rayat right in certain 
lands held by defendant No. 2 in village 
Mathi. This mortgage-bond was executed 
oa the 13th September 1901, and defendant 
No. 1 ig in possession of the lands from 
that times The plaintiff has brought this 
suit for a declaration that the original 
tenant of the lands defendant No. 2 has 
abandoned his holding, by reason of his 
having executed the usufructuary bond in 
favour of defendant No. 1 and having 
parted with the posséssion of the holding. 
There is a prayer for recovery of possession 


Banerji, for the 
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JOYANUDDIN KHAN V, JAMIRUDDIN SARKAR, 


also, The lower Appellate Court has held 
that the original.tenant still resides in the 
village and that the transfer by ueufructuary 
mortgage. was only a partial transfer of the 
right of the original tenant. The lower 
Appellate Court, therefore, has come to the 
conclusion that the execution of the mortgage-. 


bond and the possession- delivered under- 


that to the defendait No. 1 does not amount 
toan abandonment under section $7 of the 
Bengal Ténancy Act, 
tioń'in the plaint that the original: tenant 
abandoned his residence. The suit, is not 
based upon that ground and I agree with 
the .vidws. of the lower. Appellate Court 
that all the conditions required by section 
84 have not been fulfilled in the case. It 
has been held over and over that mere 
execution of a ‘usnfructuary mortgage by a 
tenant and the delivery of possessior to the 
‘mortgagee does not entail forfeiture of the 
‘tenincy nor abandonment of the holding 
vide Bhupendra Nath “Bose v. Bansi Tanti (1) 
‘where all the authorities on the point have 
-been ` referred to. 
J, therefore, hold that there is no 
abandonment under section 87-and agree 
with the views of the lower Appellate 
-Court -and-dismiss the appeal with costs. 


| . Agpeal dismissed. 
ue 22 Ind. Cas. 416; 400 870, 


CALCUTTA HIGH COURT. 
Civit Revision No 6:2 oF. 916. ° 
January 9, 1917. - 
4 ` -Fresent:—— Mr. Justice-Fletcher and’ 
f Mr: Justice Riehardson. © = 
` JOYANUDDIN KHAN— DECREE-HOLDER— 
` PETITICNER? 
MA tersus 
JAMIRUDDIN SARKA Re 
JUDGMEMT-DEBION- Ovioriin P, pry. 
Civil Procedure Code (Act -Ve of 1968), O. XXI, r. 
+ 17, subr. | )—Eaecution, , ag plication jor, rejected as 
.. not in accordance with law, uhether saves limitation 
` Limitation Act (IA of ION, 
decice, exeéution of— Mistake or ambiguity- Executing 
~ Court, power of, to lock into petition of comyromise— 
instalment decree— Default— Option: of decree-holder to 
-claim cacculion of whole amount. : 
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There is no sugges- - 


‘decree isone’ year 


Sch. I, Art ht 2— Consent | 
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An executing Court can go behind a consent decree 
and look at the terms of the compromise in accord. 
ance with which the decree was passed, in order 
Peony to understand what the decree was. [p. 917, 
col. 2. 

An application for execution of a decree rejected 
by a Court under Order XXI, rule ‘7, sub-rule (1), as 
mot being an application in accordance with law, 
will not operate to save limitation under- Article 182 
of the Limitation Act. “p 917, col. 2.] 

When, under a decree payable by instalments the 
whole decretal amount becomes due on default im 
the payment of one instalment, the decree-holder 
has not the option either to compel - immediate 
payment of the whole amount due under the decree 
or to recover the money in accordance with the 
instalments. ip. 918, col L] 

Chunder Komal Das v. Bisassurree Dassia, 18 ©. L. 
R. 213, not followed. : 
` Rule against the order of the Sabordinate 


- Judge, Ranu pur, in Miscellaneous Judicial 


Case Nö. 75 of 1615. 

FACTS material ` to the report will 
appear from the jadgment and the arguments, 

Babu: Hemendra Chandra Sen, for the 
Petitioner.—Vhe learned Court was clearly 
wrong in going behind the decree. It is 
the decree and the decree only which: he 
can look to. He cannot consider “the 
solehnamah on which the decree is based The 
leaned Judge was not at all entitled to look 


‘into ‘the terms of the compromise. 
_ . I am not barred by limitation, inasmuch 


as the application for execution of the 10th 
July 1914 was quite in accordanée with 
law. Iam perfectly withintime. It is“not 
necessary to apply for execution when the 
‘old. The prayer for 
issue of notice is a step-in-aid of ‘execu- 
tion.- Refers to Order KAI, rule 22, Civil 
Procedure Code. 


FLETCHER, J.—Order XXI, rule 17, says 
that the Court must first entertain the applica- 


tion. Order XXI, rule 22, is independent 
of rule 7.| 
The whole decree is. not barred, vide 


Chunder Ko nal ! as v. Bisassurree Dassia (1), 


„Bir Narain Panda v, Darpa Narain Prodhan 


(2), sttab Chand ‘Nahar y Hyder Malla (3), 
Rup Narain Bhattacharya v. Gopt Nath 
Mondol (4), Asnutullah Dalal v. Rully Churn 
Muter (5). Article 72, Schedule I of the 


(1) 180 L R. 248 ` 

(2_ 20 C 74; 10 Ind. Dec, (Nn s.) 80. 

(8) 240. 281; 1 C. W. N. 229; 12 Ind. Dee. (x, s.) 
854. 

4) 11 C. W, N. 903. ; 

(6) 70. 56; 5 Ind. Jur, 526; 8 Ind. Dec., (x. s.) 586, 
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Limitation Act, deals with instalment bonds 
and has nething whatever to do with 
instalment decrees. But here we are con- 
cerned with an instalment decree and rot 
an: instalment .bond. So how am I beyond 
time? Article 155, clanse 7, applies to instal- 
ment decrees. The decree being an instal- 
ment decree, the decree-holder is entitled to 
the immediate payment of the whole amount 
or to the recovery of the money by instal- 
ments, vide Chunder Komal Das v. Buisas- 
surree Dassia (1). 

Babu Giria Prasanna Sanyal for Babu Atul 
Chandra Gupta, for the Opposite Party, was 
not called upon. 


JUDGMENT. 

FiercaeR, J.—This isa Rale calling upon 
the. opposite party to shew cause why the 
order complained of shonld not be set 
aside. The present applieant is a decree- 
holder. He brought a suit on the 10th 
‘May 1911 against five persons to recover 
certain moneys due ona promissory note. The 
suit was decreed on compromise. The com- 
promise petition was dated the Ist 
July 1911 and the decree passed on the 
terms of the compromise was dated the 10th 
July of thesame year, Under the terms of 
the compromise, it was provided that a cer- 
tain sum should be paid by each of the 
various defendants and by instalmeats and 
that, defanlt being made in the pay- 
ment of one of the instalments, the whole 
amount would become due. The decree 
itself stated, the ir stalments but it omitted, 
by an error presumably, to state the condi- 
tion as to the whole amount becoming due 
on default being made by the jadgment- 
debtors in the payment of the instalments, 
An apolication was made for execution on 
the lOth July 1914 against all the five 
defendants. That application was rejected 
by the learned Judge on the ground that 
the prayer for execution was not in accord- 
ance with the terms of the decree. The 
present application was then made on thé 
10th November 1915 against the defendant 
No. 2 alone and the learned Jadge dis- 
missed this application too on the ground 
that the decree is barred by limitation, 
Against this order the present Rale has 
been obtained. : 

The first point that has been argued is 
that the Court is not entitled to go be- 
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hind the deoree, but is bound to take the 
desree and nət consider what appears in the 
solenamah or the petitien of compromise. 
The order-sheet shows that the suit was 
decreed in accordance with the terms of the 
comoromise and it was necessary for the 
Court, in order to properly understand what 
the decree was, to look at the terms of the 
coupromise. Tbat being so, the Judge was 
clearly entitled t? consider the terms of the 
compromise. 


The nezt point that was taken was 
that the application for execution dated the 
10th July 1914 ws an application made in 
ascordance with law in a proper Court for 
execation and that, therefore, the limita- 
tion was saved by that application. But 
what happened in that case was that the 
application was dealt with by the learnad 
Judge under the provisions of Order XXI, 
rule 17, sub’rule (1) of the Oude of Civil 
Procedure, namely, that the Court having 
ascertained that the requirements of rules 11 
to l4 of the said Order had not been com- 
plied with rejected the application, It is 
clear from the terms of sub-rule (2) of 
Order XXI, rule 17, that, when a Court 
rejects an application under Order XXI, rule 
17, sub-rule (1), the application in that case 
shall not be deemed to have been an ap- 
plication in aceordance with law, because 
that sub-rule shows that, when the Court 
permits an application to be amended and 
then receives it, the application then and 
only then can be deemed to have been an 
application in aczordaace with law, I am 
of opinion that in this case the application 
dated the 10th July 19 4, having been re- 
jacted under Order XXI, rule 17, suh rule 
(1 , as not being an application in accor lance 
with law, -that application would not ba one 
that would save limitation, 


Then the next point that was argaed was 
that. in any case, the decree being payable by 
instalments, the decree-holder had the 
option either to compel immediate pay- 
ment of the whole amount dae under tha 
decree soy to recover tha money in accor l- 
ance with the instalmants. In suppori of 
that view, the decision of this Court ia the 
case of Chunder Komal Das v, Bissssurre: 
Dusstz (1) has been relied upon, That deci- 
sion has not been followed in many cases 
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and T-prefer to follow the decisions which 
have taken a contrary view. 
. In the result, the present Rule fails and 
must be discharged with costs, one gold 
mohur. 
RICHARDSON, J.—I agree. 
Rule discharged. 


MADRAS HIGH COURT. 
Letrers Parent Appeats Nos. 105 anp 106 
or 1916. 

October 10, 1916. 

Present: —Mr. Jastice Spencer and 
Mr. Justice Phillips. 
DEVINENI PATTAYYA AND OTHERS— 
DEFENDANTS— APPELLANTS IN L. P. A. No. 105 
AND 
CHELASANI BHADRAYYA AND OTHERS—- 


DEFENDANTS——APPELLANTS IN L. P. A, No. 106- 


versus 
KANDUKURI KOTIAH—Puaintivrr— 


RESPONDENT (IN nora). 

Hereditary Village Offices Act (Mad. III of 1895), ss. 
18, 2i—Service inam lands, suit for recovery of—Juris- 
diction of Civil Court. 

A claim for the recovery of lands which are the 
emoluments of a service inam, must be laid before the 
Collector when the defendants contest the plaintiff's 
right to the office and allege : an independent right in 

themselves. [p. 918, col. 2.! 

. Tn all cases where it is necessary for the plaintiff 
to allege, for the maintenance of his suit, that the 
land claimed is an emolument of a service inam, the 
jurisdiction is with the Colléctor under section 13 of 
Madras ActIII of 1895. Where, however, the claim 
is to dispossess a trespasser and no question of title is 
involved, or where the land is claimed as the plaint- 
iff's private property, the jurisdiction of Civil Courts 
is not ousted. (p. 918, col. 2.] 

Kesiram Narasimhulu v, Narasimhulu Patnaidu, 30 
M. 126; 16 M. L. J. 514; 1 M. L, T. 381; Muavola 
Seetharam Naidu v. Doddi Rami Naidu, 5 Ind. Cas. 
187; 7 M. L. T. 181; 20 M. L. J. 91; 88 M. 208; Gavura 
Ramanna v. Adabala Rattayya, 5 Ind. Cas. 136; 7 
M. L. T. 186: 20 M. L. J. 94; 33 M. 235; Kesaram 
Narasimhulu v, Vuddanda Narasimhulu Putnayudu, 
16 M. L, J. 383; 1 M. L. T. 102, referred to. 


Appeals, under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Seshagiri Aiyar, reported as 33 Ind. Cas. 

. 658, in Civil Revision Petitions Nos. 924 and 
925 of 1913, presented against the order of 
the District Court, Kistna at Masulipatam, i in 
Miscellaneous Applications Nos. 28 and 29 of 
1912, respectively (preferred against the 
order of the District Munsif, Bezwada, in 
Original Suits Nos. 388 and 392 of 1911, 
respectively), 
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Mr. V. Ramesam, for the Appellants. 
Mr. V. Ramadoss, for the Respondent. 


JUDGMENT.—We are unable to agree 
with the opinion of the learned Judge that 
the suit in question was cognizable in a 
Civil Court. Essentially the suit was one 
to recover the emoluments of a carpenter's 
and blacksmith’s service inam and thus the 
jurisdiction of the Civil Court is taken away 
by section 21, Madras Act III of 1895. 
We are of opinion that in all cases where 
it is necessary for the plaintiff to allege 
for the maintenance of his suit that the land 
in suit is an emolument of a service inam, 
the jurisdiction will remain with the Col- 
lector under section 13 of the Act. This 
is the principle laid down in the Full 
Bench decision in Kestram Narasimhulu 
v. Narasimhulu Patnaidu (1), In suits 
where the plaintiff seeks to recover on 
the ground of a bare trespass and no ques- 
tion of title is involved, as in Mavoula 
Seetharam Naidu v. Doddi Rami Naidu (2), 
or on the ground that the land is his 
private property, as in Gavara Ramanna v., 
Adabala Rattayya (3), the suit is not based on 
any cause of action arising out of the plain- 
tiff’s right to recover the property as an 
emolument of an office: and in auch cases the 
Civil Court’s jurisdiction may not be ousted. 
In such cases it is not necessary that the 
plaint should contain any mention of the 
fact that the land is an emolument of an 
office. But in the present case it was de- 
clared in the plaint that the plaintiff and 
his ancestors had been enjoying, as of right, 
the carpenter and blacksmith inam and had 
been rendering service in connection there- 
with, and that when the plaintiff demanded 
the defendants Nos. 1 to4and7 to9 to de- 
liver over possession of the land, they 
ignored his right and intimated to him that 
defendants Nos. 7 to 13 had an independent 
right to the property. Where, as in the present 
case, the defendants set up a rival claim 
to the office, it is obviously necessary for 
the claim to be adjudicated by the Collector 


X 


(1) 30 M. 126; 16 M. L. J. 514, 1 M. L. T. 381. 

(2) & Ind. Cas. 147; 33 M. 208; 7 M. L. T. 181; 20 
M. L. J. 91. 

(3) & Ind. Cas. 136; 33 M, 235; 7 M. L. T. 136; 29 
M, L, J. 94. 
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and not by a Civil Court, Mr. Rama- 
doss argued frém the second proviso to 
section 13 that in a case where itis not 
disputed that the emoluments of the office 
consist of land, a suit will always lie in 
the Civil Court, because in such a case it 
is not necessary for the Collector. to assume 
that the assignment of revenue constitutes 
the emolaments. This view found favour 
with Subramanya Aiyar, dJ., in Kesaram 
Narasimhulu v. Vuddanda , Nurasimhulu 
Patnayudu (4) and he consequently was 
of opiaion that in all cases where the emolu- 
ments of the office consist of the land itself, 
the suit should be brought in the Civil 
Court. Moore, J., who sat with him did not 
agree in this view and ‘when the case came 
up on appeal before three Judges in 
Kesiram Narasimhulu v. Narasimhu'u Patnaidu 
(1), the opinion of Sabramanya Aiyar, J., was 
overruled. 

We allow these appaals with costs and 
restore the order of the District Judge, 
which supported the view of the District 
Munsif, that the suits were cognizible by 
the Revenue Court and that the plaint 
should be returned for presentation to such 
* Court. 

Appeuls allowed. 
V.R.P. 


(4) 16 M. Ta. J. 383; 1 M. L. T. 102, 


CALCUTTA HIGH COURT, 
Appeal FROM ORDER No. 134 or 1916. 
January 15, 1916. 
Present:—Mr. Justice Fletcher and 

Mr. Justice Richardson. . 

ABDUL BABY SADAGAR — PLAINTIFE— 

APPELLANT 
versus 
BELAYAT ALI SADAGAR—Derenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXVII, 
or. 5 (L), 6 (b) — Surety, withdrawal of—Order 
permitting withdrawal without notice to parties, effect 
of—Recission of order, legality of—-Continuirg guaran- 
tor, position of-—Contract Act (1X of 1872), s 150. 

A person who stands surety for a judgment- 
debtor under Order XXXVII, rule 5 (b:, Code of 


INDIAN CASES, 


919 


2 


Civil Procedure, cannot withdraw from the guarantee 


: at any time by simply giving notice of his intention 


not to b3 a suraty any longer. [p 9 0, col. 2] 

Raj Narain*Mookerjee v. “Ful Kumari Debi, 20 C. 68; 
6 C. W. N. 7, distinguished. 

An order of a Court discharging a surety without 
notice to the parties con be rescinded on the applica- 
tion of any of the parties, [p, 920, col. 2.) 

Obiter—Where tho guarantec is a continuing one 
the surety may withdraw as to any future trans- 
action, bat where a surety has given a guarantec to 
cover a detinite case he cannot simply by a notice to 
the creditor withdraw the guarantee so as to nullify 
altogether the effect of the security. [p 92), col. 2 J 


Appeal against the order of the District 
Judge, Chittagong, dated the 14th January 
1916, affirming that of the Munsif, 2nd 
Court at that Hace, dated the 17th July 
1915. 


FACTS material to the report will appeal 
from the judgment. 

Babu Dwurk ¢Nath Uhatrab i'y (with him 
Babu Chandra Sekhar Sen), for the Appel- 
lant.—The question is whether the surety 
could be discharged at all; at any rate, if the 
surety could be discharged at all, whether 
the Court esald do so without any notice to 
the decree-holder. 

There is no provisionin the Cude for dis- 
charging a person who stood surety under 
Order XXXVITI, rule 5, though there is pro- 
vision for discharging a person who stood 
surety for the appearance of a defendant (see 
Order XXXVIII, rules 2 and 3). 

Section 130 of the Indian Contract Act is 
not applicable to the present case as the sec- 
tion only applied to a continuing guarantee, 
but in the present case the surety has givena 
guarantee to cover a definite case. Even assum. ' 
ing the guarantee to be a continuing one, 
the section only contemplates future transac- 
tions, 

The case of Raj Narain Mookerjee ¥, Ful 
Kumari Debi (1) is not at all applicable to the 
present case. There the surety - was dis- 
charged as to future transactions. 

Moreover the Court had no jurisdiction 
to pass the order behind my back. 

` Babu Khitish Chandra Sen, for the Re- 
spondent.—The Court can discharge a surety 
(see Order XX XVIII, rule 3). 

The cabe? of” Raj Narain Mookerji v. Ful 
Kumari Debi (1) is applicable to the present 
case, as the discharge there related to both 
present and, future transactions, 


(1) 29 0, 68 BO. W, N. 7, 
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At any rate when the Court had discharg- 
ed the surety by its order and there was no 
appeal from that order, the deeree-holder 
cannot make my client liable. Theorder is 
binding between the parties. 


JUDGMENT. 


FLETCHER, J.— This is an appeal from a 
decision of the learned District Judge of 
Chittagong dated the lth Jannary 1916, 
affirming the decision of the Munsif of the 
same place. The -appellant bef-re us 
obtained a decree for money against one 
Nawab Ali, 
was a person who stood surety for 
judgment debtcrr Nawab Ali for the amount 
of any decree that might he passed against 
the judgment debtor. A case of that nature 
is no doubta simple case; but in view of what 
happened in the Courts below the matter ser ms 
to have created some difficulty. Tle decree- 
holder, who is the appellant before ne, made 
an application under the terms of order 
XXXVIII, rule 5. Code of Civil Procedure, 
for attachment before judgment. A Rale 
was issued and it was made absolute in 
ordinary terma that unless the defendant gave 
security to the satisfaction of the Court for the 
amount of any decree that might be passed 
against him in the suit, his property should 
beattached. The defendant did give security, 
the surety being the present respondent to 
this appeal. Snbseqaently, on the 7th 
August 1914, the respondent, the snrety, 
made an application to the Judge to he 
released from his security-bond. The Jndge 
heard that application without issuing notice 
to the plairtiff, the present decree-h«lder, 
and made an order onthe lsth Augnst 


1914 “that the defendant do file fresh 
security-bond for the same amount of 
money within a week, in default, the 


plaintiff's application for attachment before 
judgment may be granted. The plaintiff 
and his Pleader are absent. The surety 
be released- from the terms of the security- 
bond.” The order seems to have been made 
without notice to the plaintiff, who obviously 
bad a considerable interest in thee matter. 
Upon coming to know of that order, the 
plaintiff applied to ‘he Judge to annnl that 
order and the Judge on the 4rh September 
1914 annulled the order till the hearing of 
ihe matier, and it is obvions from another 
order of the same date that the defendant 
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The respondent to -the appeal’ 
‘the - 


the ` 
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had failed to give any further security and ° 


the order of the lött August * was treated as 
anı ulled.’ The learned Judges in the Courts 
below seem’ to have considered that, in a case 
of this nature, “the 


surety could withdraw - 


from the guarantee at any time by simply > 


giving a notice that he intended ‘not ‘to be 


„a surety any longer.’ In ‘my opinion that is 
Section 130 of the Indian Contract ‘ 


Act only saya thata coutinuing guarantee 
may be revoked at any time as regards future 
transactions, It is a well known class of 
eases and there have been many cases in 
the English Courts in ‘whieh a surety has 
been ‘allowed to “withdraw, where the 
guarantee has been found to be'a 
tinuing guarantee, which 
in the «present ‘erse is not, as to 
any future transaction. But no case has 
ever established that where a surety has 


cone ` 
the guarantee : 


given a guarantee to cover a definite case, he - 


can simply by a notice tù ‘the creditor with- 


draw the guarantee soas to nullify altoge-' 


ther the effect “of the’ security. The deci- 
sien in Raj Narain Mooherjee v. Ful Kumari 


Debi (1) has got nothing to do with this case | 


at all. That decision shows’ ‘that’ the 
gnarantee that was given by the 
that case was, ih fact, a continuing guarantee 
and that the surety could withdraw 
net absolutely from the guarantee but 
with reference to any future transacticn, 
That has got nothing to do with the point 
raired in this ease. The Ju ge in the case, 
having made the order without notice to the 
other side that the surety could withdraw 
from the security, was obviou-ly competent to 
rescind that order on tle application of the 
plaintiff, the present decree-holder. He did 
doen, the effect being, as it ought to be, that 
the security given by the present - respondent 
for the amount of anv decree that might be 
parsed against the defendant stands good and 
ia a valid security. In my opinion, the deci- 
sions of the Courts belaw are wrong. We 
ought, therefore, to reverse them and allow 


the appeal with costs both in this Court as 


well as in the lower Courts. We assess the 


hearing-fee at fifty rupees. — 


Ricua:pson, J.—I agree. The order of 
the lth August 1914 discharging the re- 


spondent was, as I understand, made without, 


notice to the plainiif. That order was af 


the best suspended by the order of the 4th* 


sorety in‘ 
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September 1914 and it was ‘never revived. 
So far as I tan see, the Courts below were 


wrong in law in the-conclusion that they 


cameto that the respondent had been, in 
fact, discharged. < 


, Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. : 

Frast Civiz Arpgan No. 5 or 1913. 
August 31, 1915. 
Present:—Mr. Stuart, A. J. O., and Mr. 
Syed Mohammad Ali, A. J. U. 
Sheikh WALI MUHAMMAD AND 
ANOITHER— DEFENDANTS — APPELLANTS 
VETSUS 
Musammat DAULAT-UN-NISSA, vecsasep, 
AND AFTER Her DEATH MUNIR AHMAD, 


AND OTHERS—PLsINTIFFS— RESPONDENTS. 

Limitation— Pauper-plaintif paying Court-fee pend- 
ing enquiry—Muhammadan Law— Will, acceptance of 
terms of, effect of —Estoppel. 

W here a plaintiff applies in good faith for leave 
to sue as a pauper but, on his application being 
opposed, pays in the necessary Court-fee pending an 
enquiry into his pauperism, limitation runs against 
him only up to the ‘dare of filing the application and 
not z to the date of paying in the Court-fee [p »z3, 

col, 2 

Stuart Skinner v. William Orde, 2 A. 241; 4 Sar. 
P.C. 3,81 6 I, A. 126:°4 0. L. R. 281; 3 Suth. P. O. 
J. 627; 1 Ind. Dec. {N 3.) 68 : Janakdhary Sukul v. 
Janki Koer, 28 O. 427 and-Amjad Ali v Sa: faraz Ali, 
4 O. C. 250, followed. 

Abbasi Kegam v Nanhi Begam, 18 A. 2°86: A W, N. 
(18985; 33; 5 Ind. Deo. (N. s.) 64%, dissented from, 

Ifa person entitled to succced as an heir to a 
deceased Muhammadan who has left a Will, accepts 
the provisions of the Will and derives benefits there- 
under, he is estopped from stibsequently reprcbating 


it and claiming the’ benefits.of the Muhammadan Law - 


[p 924, col 1.] 
decree -of the Snb- 
‘Bareli, dated the 


of succession. 
Appeal from the 
ordinate “Judge, Rae 
23rd October 1912, 
Syed Zahur Ahmad, for the -Appellants. 
JULGMENT.— Appeals Nos. 5 and 9 
of 1913* are concerned with questions. of 
succession-to the estate of a certain Mir 
Muhammad, who died on the 27th Novem- 


ber 1899. . It is agreed that Mir Muham-~ 


mad was: married to a ‘certain Hakima 
Bibi, by whom he had two sons, Wali 
Muhammad and Amir Ahmad Razz. and 


that -he eventually married a certain Daulat 
< #8Sen Infra page 926—Ed, 
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‘or Daulat un-nissa, by whom he had two 


legitimate sons called Munir Ahmad and 
Muhammad Raza and two legitimate 
daughters called Zabxida and Amina. He 
also had by Daulat-un-nissa four daughters 
called Zahida, Mukima, Wasila and Obeda. 
On the one side it is stated that these 
four daughters were born before their 
parents were married. On the other side 
it is stated that they were born in 
lawful wedlock. Mir Muhammad purchased 
a 4-annas share in the village of Ashraf- 
pur in the uame of his son Wali Muham- 
mad, and he porchased a 3-annas 4 pies 
share in the same village in the name 
of his son Amir Ahmad Raza. Two 
years before the death of Mir Mohammad 
he executed a Will on 15th November 1897, 
Under the terms of this Will he con- 
firmed the pnssessinn of Wali Muhammad 
and Amir Ahmad Raza over the shares 
in Ashrafpur which stood in their names 
and certain other plots of land which 
had been similarly purchased on their 
behalf. Mir Muhammad had purchased 
a 4annar share in Ashrafpur in his own 
name. Under the terms of the Will be 
bequeathed a share of two annas, that is 
to say, half the share purchased in his own 
name to Munir Ahmad and theremaining 


-share of two-annas to Muhammad Raza. 


The interests in the village of Ashrafpur 
were divided in this manner. The remain- 
der of his lauded property, interests in 
mortgages,. houses money and household 


“goods, were divided under the torms of the 


Will into four equal shares to which his four 
sona succeeded. He deliberately excluded 
both his widows and his daughters from any 
share in the property, but he provided 
under -he terms of the Will that the song 
should support: their mothers in suitable 
comfort, that the daughters should be 
supported in a similar manner from the 
income of the estate so long as they 
remained unmarried, that arrangemeut should 
be made for their marriages, and thata sum 
of Rs. 500 should be spent on the occasion 
of the marriage of each daughter. If the 
widows were unable to live happily in the 
family, provision was made for a small 
income to be settled upon them in event 
of their separation and if the daughters 
became widowsor were ill-treated or negleated 
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by their husbands, their brothers were to 
take them back into the family circle and 
support them cr to. give them a small 
allowance for their separate maintenance. 
The terms of, this Will did not exclade 
the women of the family from reasonable 
beneft and, as we real them, left it an 
open question whether it would be for the 
greater benefit of a widow or a daughter 
to accept the advantages secured to her 
under the terms of the Will, or to reprobate 
its provisions and claim the share due to 
her under the Mubammadan Law. In the 
ease of an intelligent aud shrewd woman 
who could invest her capital, secure the 
proceeds of her investments, and manage 
her property to advantage, it would certainly 
have been better for her to reprobate the 
terms of the Will and insist on her rights 
under the Muhammadan Law of succession. 
“But in the case of a woman who felt her 
incapacity to control a small capital, the 
prospect of securing a comfortable position 
for her life being placed beyond the 
possibility of want, and having nothing to 
fear from her own errors of judgment, 
might well be held sufficient reason for 
accepting the terms of the Will. Decision 
would largely depend on personal 
idiosyncrasies, and whereas one might be 
well advised in reprobating the terms of 
the Will, another might be equally well 
advised in approbating them. After the 
death of Mir. Muhammad the whole of 
the family appear to have ascepted his 
last dispositions and to have been perfectly 
contented to abide by them. Bab on the 
very last day within which such suits 
could .be brought under the law of limita- 
tion, practically all the surviving members 
of the family instituted suits for their 
shares according to the provisions of the 
Muhammadan Law. It has been explained 
to us that the sons brought these suits 
as a precautionary measure, although they 
were satisfied with their position according 
to the provisions of the Will. They feared, 
however, that, if they did not bring these 
suits and the Will were found to be mfalid, 
they might be deprived both of their rights 
under the Will and their rights under the 
law of succession. In the end most of the 
parties have arrived at arrangements which 
have satisfied them. Both two appeals 
have arisen against the decision of the 
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learned Subordinate Judge who desided the 
case. 

The first is appeal No. 5, which is brought 
by Wali Mohammad and Amir Ahmad 
Raz. against the decision of the lewned 
Subordinate Judge awarding Daulat or 
Danlat un-nissa a share in the property 
undér the provisionsof the Muhammadan Law. 
After the institution of this appeal Daulat- 
un-nissa died and she is represented by her 
chillren as respondents. No appearance has 
been put in on their behalf and the appeal 
has been argued against them ea parte. - 


The second is appeal No. 9, which has 
been brought by Zahida Bibi, Mukima 
Bibi and Obeda Bibi, whose claims were 
dismissed by the learned Subordinate Judge 
on the finding that they were not born 
in lawful wedlock but had been born to 
Daulat-un-nissa before her marriage with 
Mir Muhammad. The facts so far stated 
are common to both appeals, ` 


We now proceed to decide appeal No. 5 
of 1913. The first point taken by the 
learned Counsel for the appellants is to the 
effect that the sait is barred by limitation, 
The plaintiff originally applied for leave 
to sue as piuger. ‘Hor application was 
opposed and before it was decided whether 
she was orwas not a pauper, she paid in 
the necessary Court-fee. There has been 
no decision on her application for leave to 
sue as a pauper. On the date that she 
paid in the Court-fee the period of limitation 
for the suit had expired. Their Bordships of 
the Privy Council decided in the case of Staart 
Skinner William Orde (1) that where a per- 
son, being at the time a pauper, petitioned 
under the provisions of Act VIII of 1859 
for leave to sue as a pauper, bat sub- 
sequently, pending an inqairy into his 
pauperism, obtained funds which enabled 
him to pay the Court-fee and his petition 
was allowed upon such payment to be 
numbered and registered as a ‘plaint, his 
suit shoul® be deemed to have been instituted 
from the date when he filed his pauper 
petition, and limitation ran a.ainst him 
only up to that time. In Abbasi Begam v, 
Nanhi Begam (2) a Banch of the Allahabad 

(1) 2 A. 241; 4 Sar. P. O. J. 3I; 6 I. A. 126; 4 C. L. 
R. 33!; 3 Suth, P. C. J. 627: 1 Ind. Deo, AN. s.) 695. 

(2) 18 A. 298; A, W, N. ( 896) 33; 8 Ind. Dec. 
(N. 5) 843. : 
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High Court {distinguished that decision and 
held that, ‘where a person applied for 
leave to sne as a pauper for the recovery 
of certain dower alleged to be due to her 
and, upon her right to sue as & pauper 
being disputed by the persons proposed 
by her in her application for leave to 
sue as a pauper as defendants to the suit, 
paid into Court the Court fee necessary 
for a regular suit to recover the amount 
claimed, her suit was barred by limitation, 
because on the date when she paid in the 
Court-fee the period of limitation had 
expired. The learned Judges who decided 
this snit distinguished the ruling of their 


Lordships of the Privy Council on 
the grounds that the case of Stuart 
Skinner v. William Orde (1) was 


decided under a prior Code of Civil 
Procedure, and that it was decided apparently 
to some extent on the beliof that there 
was a practice in the Courts in India 
which justified what had taken place in 
that case. They were of the opinion that 
the provisions of Act XIV of 1882 differed 
materially from the provisions of Act VIIL 
of 1859 upon the point. The question 
came up again in the case of Janakdhary 
Sukul v. Janki Koer (3), before a Bench 
of the Caleutta High Court. The learned 
Judges who decided that case dissented 
from the view taken by the Allahabad 
High Court in the case of Abbasi Begam 
v. Nanhi Begam (2), ‘They considered that 
` the language of section 310 of Act VIII 
of 1859 was substantially the same as the 
language of section 413 of Act XIV of 
1882, except that the words “noless 
precluded by the rules for the limitation 
suits” were excluded from section 413. 
The exclusion of those words in the latter 
Code appeared to the learned Judges not 
to strengthen the argument upon which 
the Allahabad decision proceeded. They 
decided that in such circumstances the 
period of limitation would run from the 
date of application for leave to swe as a 
pauper. 


We have now to deal with the third 
Code. The provisions of section 413, Aot 
XIV of 1882, have been reproduced in 
Order XXXIII, rule 15, of the present 


(8) 28 0. 427, = 
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Code and there is no substantial difference 
between the words of the present Code 
and the words of the previous Code. We 
have examined the general. provisions of 
Act VIII of 1859, upon the subject and 
we are satisfied thet the law as it is 
upon the pointin no way differs materially 
from the law as laid down in Act VIII 
of 1859. The principles laid down in 
Stuart Skinner v. William Orde (1) 
govern the present case. These principles 
were applied in the case of Amjad 
Ali v. Sarfaraz Ali (4). Their Lord- 
ships laid down that if there had been 
no fraud on the part of the plaintiff in 
filing his petition to be allowed to sue as 
a pauper, the limitation should run from 
the date of filing the petition to sue as 
a pauper. We find that in this case the 
plaintiff committed no fraud, and that her 
application to sue as a pauper was made 
in good faith. We agree with the decision 
in Janakdhary Sukul v. Janki Koer (3) 
and decide the point of limitation against 
the appellants, 


The next point raised is that Musammat 


Daulat-un-nissa, having accepted the provi- 


sions of the Will, is debarred from asserting 
her rights under the Muhammadan Law of 
succession. We find on the evidence that 
Musammat Daulat-un-nissa became guardian 
of her sons Munir Ahmad and Muhammad 
Raza, who were then minors, and that, as 
guardian of her sons, she accepted the 
benefits of the Will on their behalf. 
She remained guardian from 1899 to 5th 
September 1904, and on the evidence she 
received the income of their portion of 
the estate on their behalf, and shared in 
the benefits of that income. Further she 
is proved to have lived at the expense 
of her sons, that is to say, to have lived 
out of the income of the estate from the 
date of the death of Mir Muhammad up 
to the date of her own death. If she had 
contested the Will both on her own 
behalf and on behalf of her sons, she 
would have redused the shares of her 
sons to*their shares under the Muhammadan 
Law, that is to say, they would have 
obtained a share of 7/20ths in the total 
property. Instead of this they obtained 


(4) 4 0. 0. 260, 
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a share of 4 annas out of 11 annas and 
4 pies in the village of Ashrafpur and 
a share of one half in most of the remain- 
ing property. [f she reprobated the Will 
on behalf of herself and her sons, they 
yan the risk of obtaining less than 4 
annas in the Ill-ennas and 4-pies 
share ‘in Ashrafpur and nothing in the 
other plots purchased in the names of 
Wali Muhammad and Amir Ahmad Raza. 
For the Courts might, have decided that 
the 4.annas share purchased in the name 
of Wali Muhammad was his separate 
property, and that the share of 3 annas 
and 4 pies purchased in the name of 
Amir Ahmad Raza was his separate 
property -and that neither of those shares 
came into the succession. They might 
have decided similarly with regard to the 
other plots purchased in the names of 
these persons. Tf such were the case, her 
sons would have obtained a share of 
7/20ths ont of 4 annas in Asbrafpor 
instead of the whole of the 4-annas share 
and in any circumstances they would have 
obtained only 7/20ths instead of one-half 
in most of the remainder of the property. 
Thus her acceptance of the benefits of 
the Will may well have conferred a sub- 
stantial benefit upon her minor sons. 
That benefit would have heen greater or 
less according to the decision of the 
Courts as to the title of the shares in 
Ashrafpur and in certain plots purchased in 
the names of Walt Muhammad and Amir 
Ahmad Raza. The Subordinate Judge 
decided the point against Wali Mohammad 
and Amir Ahmad Raza, but his decision 
is open to question; but owing to the 
view that we take it is not necessary to 
decide the point. In any case her. minor 
sons gained by accepting the terms of the 
Will and she as their guardian accepted that 
benefit on their behalf. Further as we have 
already noted in a previous portion of this 
judgment, she obtained a substantial return 
for foregoing her rights under the law of 
succession. She obtained a secured income, 
a secured position in the family,, and a 
sheltered life up to the date of her death. 
In those circumstances we do not agree with 
the learned Subordinate J .dge that she did 
not assent to the provisions of the Will, We 
tind that she accepted the provisions of the 
Will not only on behalf of her minor sons 


INDIAN. OASES, 


[1917 


but also on her own behalf. and that it was. 
not open to her on the date qn which she‘ 
instituted the snit to reprobate the terms 
of the Will and claim the berefits of the 
Muhammadan Law of succession. In those 
circumstances her suit shonld have been. 
dismissed for this reason alone. 

We ascordingly allow this appeal and direst 
thatthe suit of Daulator Daulat-un nissa shall” 
stand dismissed. Her heira shall be liable 
to pay the costs of Daulat-un-nissa in the 
lower Court. The appellants are allowed 
their costs in both Courts to be obtained 
from such assets as may have been left in 
the hands of the heirs of Daulat-un-nissa' 
from her estate. 

Appeal allowed. 


PATNA HIGH COURT. 
Ssconp Civit Appeat No. 591 or 1916. 
December 5, 1916, 
Present: —Mr,. Justice Jwala Prasad. 
GHASITA SINGH — APPELLANT 
VETSUS 
Musimmat BHAGMANT KOER AND ANOTHER 
— RESPONDENTS. 

Ejectment, suit for—Plaintiff to prove his title— 
Burden of poof. 

In a suit for ejectment a plaintiff must succeed on 
the strength of his own title and cannot rely upon 
the weakneas of tho defendant’s title. [p. 928, col 2] 


Appeal against the decree of the Sab-Jadge, 4 
Arrah, dated the 14:h March 1916, affirming 
that of the Additional Munsif, PASATAN; 
dated the 23rd December 1914, 

Mr. Sarat Chandra Mukerji, for the åp- 
pellant. 

Rai Tribhuvan Narain Sahai, for the Re» 
spondents, 


JUDGMENT.—This appeal arises oat of 
a suit brought by the appellant for declar- 
ation of his title to and for recovery of 
possession over a house. The house in dis? 
pute belouged originally to one, Lila Sonar. 
He sold it to Musammat Pooyia on 23th 
March 1893, by a registered sale-deed, 
The plainritf alleges that Musammat Pooyia 
had purchased the house out of the 
fuads of her father Hardeyal and not out of 
her husband’s money, and that he purchas- 
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ed the-house ‘from Musammat Pooyia by a 
kobala dated January the 2nd, 1912. The 
plaintiff alleged that the defendant No. 1 
is occupying the honse as a tenant of the 
plaintiff on a rent of 4 annas a month 
and had no right to the bouse beyond 
that of a tenant and that after the death of 
Musammat Pooyia the defendant No. 1 is 
‘asserting -her own claim to the house and 
is refusing to vacate it Musammat Pooyia 
was the widow of one Madho Sonar. Musam- 
mat Bhagmania, defendant No. 1, is the 
second wife of the said Madho Sonar. De- 
fendant No.2, Ram Dass Sonar, is the minor 
son of Madhc Sonar by his second wife 
defendant No.1. They are in possession of 
the house. 

On the above allegations the plaintiff. 
brought this suit in the Court of the Munsif 
of Sasaram ts recover possession of the house 
from the defendants. The defendants resist- 
ed the claim of the plaintiff on the ground 
that the house in dispute did not belong 
to Musammat Pooyia, the vendor of. the 
plaintiff, that it was purchased by Madho 
Sonar with his own funds in Pooyia’s name 
and that Masammat Pooyia kad no right 
to sell the honse to the plaintiff and the 
‘plaintiff's kobola of the 2nd of January 
1912 was executed without any consider- 
ation, The defendants further claim to be 
in possession of the house as heirs of -Madho 
Sonar, ` 


The Munsif decided issue No. 7 against 
the plaintiff. This issue is: “Whether the 
. kubala dated the 2nd of. Jannary 1912, in 
favour of the plaintiff is made for consider- 
ation or not, and whether it was good and 
binding or not?” The learned Sub-Judge 
in appeal has accepted this finding of fact 
of the first Court and it must be accepted as 
„conclusive by this Court in second appeal. 
The plaintiff has, therefore, failed to prove 
his title based on the sale-deed of the 2nd 
of January 1912 executed by ,Musammat 
Pooyia, and cannot succeed in a suit for 
recovery of possession. It is, however, 
argued that as .the first Court has held that 
Musommat Pooyia was not the benamidar 
ot Madho Sonar, the husband of Musammat 
Pooyia, the plaintiff's vendor, which finding 
bas not been rebutted by the learned first 
Appellate Court, the property in dispute was 
the stridhan of Musammat Pooyia and bence 
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the defendants have no right in the pro- 
perty as not being the heirs to the stri- 
dhan of Pooyia. This enntention is unsound, 

In the first place the findings of the Munsif 
do not warrant a conclusion that the proper- 
ty in dispute isthe sir dhan of Musammat 
Pooyia. The Munsif held that the considera- 
tion money of the kobala was paid by Madho 
Sonar, the husband of Musammat Pooyia, 
and not by Musammat Pooyia or her 
father Hardeyal, as alleged by the plaint- 
iff. The fact that Musammat Pooyia was 
not the benamidar of Madho Sonar does 
not go to show that it was the siridhan 
of Musammat Poovia. It is neither the 
case of the plaintiff nor is there any find- 
of fact that the money with which 
the property was purchased, or that the 
property purchased, was given as an 
absolute gift to Mrsammat Pooyia by her 
husband. All that the Munsif says is 
that “it is undisputed law that a husband’s 
gift of immoveable property to a wife 
does not make the said property to be 
her stridhan.” This is a statement of law 
about which the Munsif may be right or 
wrong. But there is no finding any- 
where that there was any absolute gift to 
the wife. The house was purchased by 
Musammat Pooyia with the money of 
the husband. She is dead. The house 
has, therefore, been inherited by the 
defendants, the widow and the son of 
Madho Sonar, and they are rightly in posses- 
sion of the same. 

In the -second place, even if it be siri- 


“dhan of Musammat Pooyia the plaintiff, who 


does not claim to be the heir of Musammat 
Pooyia, cannot evict the defendants, how- 
soever weak their title to the property may 
be. In a suit for ejectment the plaintiff 
of his own 
title and cannot rely npon the weakness 
of the defendants’ title, It has concurrently 
been held by both the Courts below that 


. the plaintiff has failed to prove his title 


based on the kobala set up by him. The suit 
has bæn rightly dismissed. 
The appeal is dismissed with costs. 
Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Firs Civic APPEAL No. 9 or 1913. 
August 31, 1915. 
Present:—Mr. Stuart, A. J. O., and 
Mr. Mohammad Ali, A. J. ©. 
Musammat ZAHIDA BIBI AND OTHERS— 
Pvalntivrs—APPELLANTS 
versus 
WALI MUHAMMAD AND otHers— 


DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Legitimacy—Acknowledgment of 
parentage—Treatment, 

It is open to a Muhammadan to legitimatise an 
illegitimate child by acknowledgment of his patern- 
ity, but to establish such legitimation it is necessary to 
prove an intention evidenced by a formal and deliber- 
ate act. [p. 932, cul. 1.] 

Khajah Hidayutl Ooliah v. Rai Jan Khanum, 3 M. I. 
A. 295, 1 Sar. P. C. J. 282; 18 E. R. 510; Mahomed 
Bauker Hoossain Khan Bahadoor v. Shurfoon Nissa 
Begum, BM. I. A. 136; 8 W. R. (P. C.) 37; 1 Suth. P. 
C. T. 400; 1 Sar. P. C. J. 728; 19 BH. R 4S1, Rook 
Begum v. Shahzadah Walagowhur Shah, 3 W. R. 187, 
Ashrufocd Dowlah Ahmed Hossein Khan Bahadoor 
v. Hyder Hossein Khan, 11M. 1. A.A 7W. R. k; 
(P. C.); 1 Suth. P. CO. J. 669; 2 Sar. P. O. J. 228; 20 E. 
R. 37; J. P. Wise v. Sunduloonissa Chowdranee, 11 M. 
I. A. 177; 7 W.R.18 (#.0.); 1 Suth. P.O. J. 667; 
2 Sar. P. C. J. 249; 20 E. R. (8, Bibee Nujeeboonissa 
v. Bibee Zumeerun, 11 W. R. 426: Mahammad Azmat 
Ali Khan v. Lallı Begum, 8 C 422; 9 I. A. t; 4 Sar. P. 
C. J. 310; 6 Ind. Sur. 201; 17 P. R. 1882; 4 Ind. Deo. 
(x. s.) 269; Sadakat Hossein v. Mahomet Yusuf, 10 C. 
663; 11 1. A. 31; 5 Ind. Jur. 212; 4 Sar. P. ©. J. 
519; 5 Ind. Dec. ‘N. 8.) 446; Muhammad Allahdad 
Khan v, Muhammad Ismail Khan, 10 A. 289, 6 Iud. 
Dec, (N. 8.) 193;14bdul Razak v. Aga Mahomed Jaffer 
Bindanim, 21 C. 666; 21 I. A. 56; 4 M. L. J. 181; 6 
Sar. P. C. J. 389; 10 Ind Dec. (N.s) 1074 and 
Ghazanfar Ali Khan v, Kaniz Fatima, 6 Ind. Cas. 
674; 32 A. 345; 14 O. W.N. 690 P.C.) TA. L. J. 
579; 11 O. L. J. 649; 12 Bom. L. R. 447: 8 M. L. T. 59; 
20 M. L. J. 679; 13 O. C. 170, considered, 


Where ina case it was found on the facts that a 
Muhammadan had seduced a maid-servant, who had 
grown up in his household and was considerably loved 
by him, had begotten children from her, and had then 
repaired the wrong by marrying her; that he had given 
food ‘and shelter to those children; and that in a Will 
subsequently executed by him he had referred to them 
simply as his daughters and provided for their 
maintenance, marriages and support: 


Held, that from the above circumstances it could . 


not be inferred that he had intended to legitimatise 
those children. [p. 982, col. 2.] ee 

Appeal from the decree of the Subordinate 
Judge, Rae Bareli, dated the 23rd October 
1912, 


Mirza Sami Ullah Beg, for the Appellants. 
Syed Zakur Ahmad, for Respondents 
Nos, 1 and 3 to 6. 
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JUDGMENT.—The circumsfances in 
which this appeal has arisen are detailed in 


` our decision of to-day’s date in First Civil 


Appeal No. 5 of 1913* and need not be 
repeated. We have to consider, whether 
the learned Subordinate Judge arrived 
rightly at the decision that Zahida, Wasila, 
Mukima and Obeda were born to Daulat or’ 
Daulat-un-nissa and Mir Muhammad before 
the two latter became legally married, -and 
are thus illegitimate. 

The story told on behalf of the contesting 
respondents is that Mir Muhammad, who was 
a retired Government official of respectable 
standing and of some means and who was 
married toa lady called Hakima Bibi, took 
into his house about 1877 a girl of the Bhat 


. caste who had been left an unprotected 


orphan, that she subsequently became con- 
verted to the Muhammadan religion and 
received the name of Daulat, that she worked 
in the honse as a domestic servant and 
attracted the notice of Mir Muhammad who 
made her his mistress, and that as a result 
of this connection the four women whose 
names have already been enumerated were 
born to the pair, According to the story ,the 
friends and neighbours of Mir Muhammad 
were scandalized on accountof his connec- 
tion with the servant woman, and as a 
result of tbeir protests he subsequently 
married her by the forms of the Muham- 
madan religion. After their marriage two 
sons and two daughters were born to then. 
This is the story as told by the contesting 
respondents, : 

The appellants’ case is that their mother 
was not a Bhaten, that she was not an 
orphan who was taken into the house ont of 
charity but that she was the daughter of a 
respectable Sheikh, that she was married 
to Mir Muhammad over forty years ago, and 
that all of them were born in wedlock. Evi- 
dence has been called to support both stories, 
and the learned Subordinate Judge found 
that the evidence of the witnesses called to 
prove the story told by the defendants- 
respondents established the truth of their 
allegations. We proceed to examine this 
evidence. 

[After discussing the evidence produced by 
the parties, the learned Judicial Commis- 
sioners proceeded as follow: —) 


*See cheikh Wali Muhammad y. Musammat Daulat- 
umenissa, 37 Ind, Cas. 921; 3 0. L. J. 647— Ed, 
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We haxe now examined the evidence 
produced by’ the respondents and the evi- 
dence produced by the appellants, and we 
have no hesitation in agreeing with tbe 
learned Subordinate Judge that the evidence 
adduced by the respondents establishes the 
truth of their story, and that the evidence 
adduced by the appellants does not estab- 
lish the truth of their story.. The learned 
Subordinate Judge has laid stress on a 
document (Exhibit No. A 108), which 
purports to be the draft of a Will made 
by Mir Muhammad before his marriage 
with Daulat, in which he describes Daulat 
as his mistress and refers to the appellants 
and their deceased sister as his illegitimate 
children. There is a mass of evidence 
which we see no reason to discredit, which 
proves that this document is in the hand- 
writing of Mir Muhammad and it was 
apparently found among his papers by the 
respondents. It is nt sigued by him, but 
its contents nevertheless go in scme way 
fo support the trath of the respondents’ 
stcry. Apart fron that fact, however, 
we are satisfied on the oral evidence that 


Daulat was originally a famine orphan, . 


that she resided in the house of Mir 
Muhammad as a servant, that an illicit 
connection arose between her and her 


employer, that the three appellants and 
their deceased sister were born from that 
connection, and that Mir Muhammad 
married Daulat after they had been born. 
This is our finding on the facts. 

The learned Counsel for the appellants 
has argued that the circumstances that 
Mir Muhammad treated these four girls 
as his daughters, that he arranged for 
the marriages of some of them to men of 
reasonable respectability, that he provided 
for their maintenance in his Will, and 
that -he referred them in his Will as his 
daughters, are sufficient to establish their 
legitimacy. 

With regard to. the question „of treat- 
ment, in so far as it is shown by the 
circumstances that Mir Muhammad pro- 
vided these women with food and shelter, 
that he arranged for their marriages and 
that he made some provision for their 
support in his Will, we find that there is 
nothing in those incidents to show ` their 
legitimacy. On the.fects that we have 
found Mir Muhammad was not likely. to 
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have treated the daughters born to bim 
from his wife before marriage in a 
manner different to the manner in which 
he would have treated daughters born in 
wedlock. His connection with Daulat was 
not a mere casual intimacy., He evidently 
had considerable affection for her. She 
had grown up in his household. He 
seduced her, begot children from her, and 
then repaired the wrong by marrying her. 
The fact that he subsequently treated her 
in an honourable manner and gave her 
the rights and privileges of a wife would 
go to show that he would extend a similar 
treitment to the children born before 
wedlock, and nothing can be derived from 
the circumstance that he treated these 
women in this manner to show that they 
are legitimate. 

The difficalt point of acknowledgment 
in Muhammadan Law has been the subject 
of many decisions of their Lordships of 
the Privy Council. The first Cecision to 
which we refer is the case of 1844, 
Khajah Hidayat Oollah v. Rai Jan Khanum 
(1). Here their Lordships found that the 
law as laid down by Mr. Maenaghten 
quoted at pages 317 and 318 is stated 
correctly. Their conclusion may be 
summarised in their own words at page 
318: “The effect of that appears to be, 
that where a child has been born to a 
father of a mother, where there has been 
not a mere casual concubinage, but a 
more permanent connestion, and where there 
is no insurmountable obstacle to such a 
marriage, then, according to the Muham- 
madan Law, the presumption is in favour 
of such marriage havingtaken place.” At page 
323 they stated: “With reference, then, to the 
law, as laid down by Mr. Macnaghten, and 
which appears to be acknowledged at the 
Bar to be law: without going into the 
question of the oral evidence, whether there 
was anexpress acknowledgment of the child 
by Fyz Ali Khan, asthe son or not, there 
seems to be that which at least is tantamount 
to oral evidence cf any declaration, because 
there isa consecutive course of treatment, 
both of the mother and of the child, for a 
period of between seven and eight years, 
under circumstances, in which it appears to 
their Lordships to be next to impossible that 
such a mode of tregtment would have been 

(1) 3 M. L A. 296; 1 Sar. P. C. J. 282; 18 E. R. 510 
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continued, except from the presumption of the 
cohabitation, and of the son beiug the issue of 
the loins of Fyz Ali Khan.” Their Lordships 
Jaid down in this case that, where a Muham- 
madan man and woman had been living 
togetber as man and wife by common 
_Yepute, where the woman had been treated ky 
the man as his wife, where her son had been 
traated as his son, and where there was no 
insurmountable obstacle on the evidence to a 
“presumption that marriage had taken place, 


the Courts could rightly presume the existence ` 


of such a marriage under the Muhammadan 
Law. But obviouyly if there had been direct 
evidence that a marriage had taken place, and 
that the child had been born before the date 
of such marriage, there would be no presump- 
„tion as to that child’s legitimacy. 


Tn the next case, thatof Mahomet Baxker. 


Honssain Khan Bahadloor v. Shurfom Nissa 
Begum (2), their Lordships of the Privy 
Council in 860 decided that according tn the 
Muhammadan Law the legitimacy or legitima- 
tion of a child of Muhammadan parents may 
properly be presumed or inferred from cir- 
cumstances without proof, or at least without 
any direct proof, either of a marriage betwean 
the parents, or of any formal act of legitima- 
tion. 

A Bench of the Calcutta High Court decid- 
ed in 1865 in Rook ' Begum v. Shahzadah 
Walagow wr Shah (3) thas according to the 
Muhammadan Law a public acknowledgment 
of paternity will of itself raise a presumption 
of marriage between the person who makes if 
and the mother of the child, without the 
father ‘specifically connecting his paternity 
with any particular woman, To rebut this 
presumption, the onus of proving the impos- 
sibility of the marriage is on the other side. 

We now zome to a very important case, 
that of Ashrufood Dowlah Ahmed Hossein 
Khan Bahadoor v. Hyder Hossein Khan 
(4). This case was decided in 1866. 
The facts were as follows. Hyder Hossein 
Khan.claimed to be the son of Wazir Amee- 
nood Dowlah and a woman who had entered 
the service of the Wazir as a cook in the days 
‘when he held the comparatively unimportant 
‘post of darogha, A muta marriage had 


(2) 8 M. L A. 1363 W, R (P.O) f7; 1 Suth. P. 
‘O. J. 404% Sar P, C J. 728; 19 E. R. 481. 
.7 (3) 3 W. R. ING, i 
(4) H M. 1. A. 94 7 W. RI (P.C.); 1 Suth. P. C. 
J. 659; 2 Sar.-P. C. J, 223; 20 È, R. 37. 
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admittedly taken place between, the Wazir 


“and this woman at some. period. The ques- 


tinn for decision was whether Hyder Hossein 
Khan had been born before or after 
the date of that marriage. Their Lordships 
said at page lil: “It would be an easy matter 
to legitimatizs a child conceived before 
marriage by withholding proof of the time of 
marriage and resting on an inference from 
the marriage itself,’ and they found that 
although it was proved that Hyder Hossein 
Khan was the son of the Wazir and this 
woman, and although the Wazir and this 
woman had eventually become man and wife, 
it was not established that Hyder Hossein 
Kaan was the legitimate son of the Wazir, 
The facts are similar to the facts in the present 
case, with one exception. Their Lordships ' 
found distinctly that there. had been no. ac- 
kuowledgment by the Wazir of Hyder Hossein 
Khan as his son.. There was proof of treat- 
ment and, to use their Lordships’. own words 
(page 119), “there is proof of treatment 
strong enough to prove legitimacy in an 
ordinary case, but of treatment not inconsist- 
ent with the status of a son conceived ‘before 
marriage.” Thusthe decision in that case 
would appear to tellagainst the claim of the 
appellants. But the learned Counsel for the 
appellants lays great stress upon certain 
words used by their Lordships at page 113, 
‘The presumption of legitimacy from marriage 
follows the bed, and whilst the marriage 
lasts, the child of the woman is taken to be 
the husband’s child; but this presumption 
follows the bed, and is not antedated by 
relation. An antenuptial child is illegiti- 
mate. A child born out of wedlock is 
illegitimate; if acknowledged, he acquires 
the status of legitimacy. When, therefore, 
a child really illegitimate by birth becomes 
legi.imated, it is by force of an acknow- 
ledgment, express or implied, directly 
proved or presumed. These presumptions 
are inferences of fact. They are built on 
the foundations of the law,. and do not 
widen the grounds of legitimacy by confound- 
ing concubinage and marriage. The child 
of marriage is legitimate as soon as born. 
The child of a concubine may become 
legitimate by -treatment as legitimate, 
Sach treatment woald furnish evidence of 
acknowledgment. A Court would not bs 
justified, though dealing with this sabject 
of legitimacy, in making any presamptions 
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of fact which» a: rational view of the 
principles of evidence would exclude, The 


presumption in favour of marriage and 
legitimacy must rest on sufficient grounds, 


acd cannot be permitted to override 
overbalancing proofs, whether direct or 
presumptive. The case of Mahomed Bauker 


Hoossain Khan Bahadoor v. Shurfoon Nissa 
Begum (2) affirms this principle.” 
We shall discuss later the rule 
their Lordships laid down here. 
The next case brought to our notice is 
a decision of their Lordships of the Privy 
Council in 1867 in the case of J. P. 


that 


Wise v, Sunduloonissa Chowdranee (5), This 
decision does not lay _down any new 
principle. It lays down the principle 


already recognised in the previous decisions 
that, even in the absence of the proof 
of marriage, the evidence afforded by the 
conduct of the parties and by the treatment 
of the alleged wife and children is sufficient 
to establish the factum of a marriage by 
a presumption which becomes final being 
not rebutted. 

The next decision is one of 1869 by a 
Bench of the Caleutta High Court in the 
case of Bibee Nujeeboonissa v. Bibee Zumeerun 
(6). In this decision Kemp, J., laid down: 

“According to . the “Muhammadan Law, 
a child born out of wedlock, if acknowledged, 
acquires the status of legitimacy.” He 
gives no authority ‘for this view but was 
‘probably following the decision in Ashrufood 
Dowlah Ahmed Hossein Khan Bahadoor vy. 
‘Hyder Hassein Khan (4). 


The next case is the decision of their 
Lordships of the Privy Council in 1881, 


the case of Mahammad Azmat Ali Khan 
vy. Lalli Begum (7). In this it is laid 
-down that the acknowledgment and 


recognition of children by a Muhammadan 
as his sons, giving them the status of 
sons capable of inheriting as being of 
legitimate birth, may, without proof of his 
express acknowledgment of them, be inferred 
from his treatment of such children, provided 
that certain conditions negativing this relation- 
ship are absent; and that the question whe- 


. () IIM. IA. 177; 7 W. R. (P.O) 18; 1 Suth. P. 
C. J. 667; 2 Sar. P. C. J. 249; 20 E. R. 68. 

(6) 11 W. R. 426. 

(7) 80. 422; 9 T. A. 8; 4 Sar. P. O. J. 310; 6 Ind. 
Jur. 201; 17 P. R. 1882; 4 Ind. Doo, (xN. s.) 269. 
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ther such acknowledgment should be pre- 
sumed or not, depends on tke circumstances 
of each particular case. The decision in tbis 
case does not touch directly upon the 
points before us, but it is valuable as 
showing their Lordships’ interpretation of 
the passages in the case reported as 
Ashrufood Dowlah Ahmed Hossein Khan 
Bahadoor v. Hyder Hossein Khan (4). At page 
433 their Lordships stated with reference to 
that decision: “The facts and questions in that 
case were very complicated, and some of the 
passages in the judgment referred to by 
the Judges below can only be understood 
by referring to the questions to which they 
were addressed.” 


The next case is one of 1883—Sadakat 
Hossein v, Mahomed Yusuf (8). The head- 
note of the report states as the decision of 
their Lordships of the Privy Council that the 
acknowledgment and recognition of a 
“natural” son by a Muhammadan as his son 
gives him the status of a son capable of 
inheriting as @ legitimate son, unless 
certain conditions exist. We do not find 
that this head-note accurately summarizes 
their Lordships’ conclusions. In that case 
a certain Selim, who was beyond question 
the actual son of Amir Hossein by a 
woman known as Domni, had been 
recognized by Amir Hossein, so as ‘to 
give him the status of a son capable of 
inheriting. It was set up that at the 
time that Selim was born Domni was the 
married wife of a man called Jummun, 
and, if Domni were the married wife of 
Jummun, Amir Hossein could not possibly 
haye been married to Domni. Their 
Lordships found that it was not established 
that Jummun had ever been married to 
Domni, and, therefore, there was no 
insuperable bar to the presumption of a 
marriage between Domni and Amir Hossein 
before the birth of Selim. They did not 
find that Selim was the natural son of 
Amir Hossein, using the word “natural” 
in the sense of illegitimate. Selim was the 
son of Amir Hossein and Domni. There 
was no evidence as to whether the 
parties had or had not been married, It 
was an open question. They might have 


(8) 10 C. 663; 11 I, A, 81; 8 Ind. Jnr, 212; 4 Sar, P, 
C. J. 519; 5 Ind, Dec. (x. s) 446. 
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been married or they might not have been 
married, and from the presumption that 
Selim had been treated by Amir Hossein 
as his son their Lordships drew the inference 
that a marriage had taken place between 
his parents. But they did not lay down 
the proposition that a person who is 
proved to be the illegitimate son of a 
Muhammadan can be legitimated by his 
father by a subsequent acknowledgment. 

In 1&88.the whole question was consider- 
ed very carefully by a Bench of the Allah- 
abad High Court in Muhammad Allahdad 
Khan v. Muhammad Ismail -Khan (9). 
Straight, J , discussed in detail the proposi- 
tion whether the acknowledgment of a son 
renders that person the legitimate son of the 
acknow edger under the Muhanimadan Law, 
although the person acknowledged was born 
ort of wedlock. With special reference to 
the passage in Ashrufood Dowlah Ahmed 
Hossein Khan Bahadoor v. Hyder Hossein 
Khan (4), which we have already quoted 
at length, at page 317 Straight, J., inter- 
preted the law as follows:— 

“Birth during wedlock, that is to say, 
legitimate birth, necessarily confers a right 
to inherit; illegitimate birth, that is, without 
wedlock subsisting between the father 
and mother at the date of the child’s beget- 
ting, confers no such right. But where 
there is no proof of legitimate birth 
or illegitimate birth, and the paternity of 
a child is unknown in the sense that no 
specific person is shown to have been his 
father, then his acknowledgment by 
another who claims him as his son, 
according to the authorities I have quoted 
from, affords a conclusive presumption 
that the child acknowledged is the legitimate 
child of the ackuowledger and places him 
in that category.” 


The point was discussed with greater 
elaboration by Mahmood, J., ina separate 
judgment. The same passage in Ashrufood 
Dowlah Ahmed Hossein Khan Bahadoor v. 
Hyder Hossein Khan (4), to whigh. reference 
has already been made, was considered by that 
learned Judge, who held at page 333 that it 
must nct be understood loosely in the 
sense of being an abstract enunciation of 


(8) 10 A. 289; 6 Ind, Dec. (N. s.) 193° - 
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the law applicable to all cdses. He goes 
on to say:— Illegitimacy under the Mu- 
bammadan Law, as indeed under other 
systems, arises from the absence of a 
lawful matrimonial relation between the 
parenis of the child; and if illegitimacy 
which is proved and placed beyond doubt 
were no impediment to an acknowledgment, 
there would be no logical reason why 
the offspring of an adulterous or incestuous 
intercourse should not acquirethe status of 
legitimate children when acknowledged by the 
father. 

“After having carefully considered the 
various rulings of the Lords of the Privy 
Council in the cases to which I have 
referred, I am of opinion that their 
Lordships never intended to go the length 
af laying down the sule that a child who 
is proved to be illegitimate, either in 
consequence of marriage between bis 
parents being disproved, or being anlawfnl, 
could be legitimated by an acknowledg- 
ment. All the cases which their Lordships 
had before them were cases in which the 
question. of marriage itself waa a matter 
in dispute and involved in obscurity with 
reference to the legitimacy of the child. 
In other words, those cases were such as 
left either the fact or the exact time of 
the alleged marriage a matter of uncertainty, 
that is, neither proved nor disproved; and their 
Lordships in dealing with those cases applied 
the principles of the Muhammadan Law of 
acknowledgment of parentage with reference 
to legitimacy for purposes of inheritance.” 


The learned Judge enlarged further upon 
the point, and itis only necessary to quote 
one or two passages from the remainder 
of his judgment. He says later:—‘Nor can 
such children be made legitimate by any 
kind of acknowledgment where the illegiti- 
macy- is a proved and established fact. 
The Muhammadan Law of acknowledgment 
of parentage with its legitimating effect has 
no reference whatsoever to cases in which 
the illegitimacy of the child is proved and 
established, either by reason of a lawful 
union between the parents of the child being 
impossible (as in the case of an incestuons 
intercourse or an adulterous connection), or 
by reason of marriage necessary to render 
the child legitimate being disproved. The 


doctrine relates only to cases where either . , 
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the fact of ths marriage itself or the 
exact time ofits occurrence with reference 
to the legitimacy of the acknowledged child 
is not proved in the sense of the law as 
distinguished from disproved. In other 
words, the doctrine “applies only to cases of 
uncertainty as to legitimacy, and in such 
cases acknowledgment has its effect, but 
that effect always proceeds upon the assump- 
tion of a lawful union between the parents 
of the acknowledged child.” 


The next case is thatof Abdul Razak v. 
Aga Mahomed Jaffer Bindanim (10) decided 
in 1893. In that case a Muhammadan had 
lived with a Burmese woman and a son 
was born to them. This Muhammadan re- 
ferred to the child as his son on more 
than one occasion. Now there was no in- 
superable obstacle to the marriage of this 
Muhammadan with the Burmese woman. 
Their Lordships of the Privy Council said 
at page 678: “The learned Counsel for the 
respondents did not deny that Abdul Hadi 
might have married Mah Thai, as no doubt 
he might have done if she had embraced 
Islam, nor did they contend that the in- 
tercourse between Abdul Hadi and Mah 
Thai was of such a character as to prevent 
the possible legitimation of the offspring. 
Their contention was that there was no 
acknowledgment in the legal and proper 
sense of the word, although there may have 
been an admission of paternity. 


“The learned Counsel for the appellant 
cited various texts, which, taken apart from 
the context, would seem to show that any 
admission of paternity, though made casual- 
ly and not intended to have a serious 
effect, would be sufficient to confer the status 
of legitimacy. Itis not in their Lordships’ 
opinion necessary to examine these ancient 
authorities, or to inquire how far they are 
applicable to a state of society very differ- 
ent from that which existed at the time 
when they were promulgated. Their Lord- 
ships are -bound by the decision of this 
Board which is clear upon the point. The 
question arose in the case of Ashrufood 
Dowlah Ahmed Hossein Khan Bahadoor 
v. Hyder Hossein Khan (4). There 
it was contended that the claimant, who 
was defendant in the suit and respond- 


(10) 21 O. 666; 21 I. A. 56; 4 M. L. J. 131; 6 Sar. 
P. C. J. 389; 10 Ind, Dee, (x. s.) 1074. 
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ent on the appeal, had been acknowledg. 
ed by his putative father. The fact of 
acknowledgment was denied by the appellant, 
and a deed of repudiation was setup, in 
which the father expressly repudiated the 
claimant as his son. An issue was framed 
in these terms: “Has the deed of repudia- 
tion the effect of cancelling previous 
acknowledgment of defendant’s legitimacy, 
if such were made?’ In the course of 
their judgment (p. 104 of the report) their 
Lordships comment upon that issue. It was, 
they said, ‘very correctly framed.’ It sub- 
stitutes, for the ambiguous word ‘sonship’ 
which might include an illegitimate son, 
the word ‘legitimacy’, and uses the word 


‘acknowledgment’ in its legal sense under 


the Muhammadan Law, of acknowledgment 
of antecedent right established by the 
acknowledgment on the acknowledger, that 
is, in the sense of a recognition, not simply 
of sonship, but of ‘legitimacy as a son.’ 
It is clear that it is in that sense that 
the term ‘acknowledgment’ is used in a later 
passage of the judgment which has often 
been cited, where their Lordships say, ‘a 
child born out of wedlock is illegitimate; 
if acknowledged, he acquires the status of 
legitimacy. When, therefore, a child really 
illegitimate by birth becomes legitimated, 
it is by force of an acknowledgment, express 
or implied, directly proved or presumed.’ 


“It cannot be contended that there was 
any acknowledgment of legitimacy in the 
present case. The so-called acknowledg- 
ment, even if the evidence on the part of 
the appellant is accepted as true in every 
particular, comes to nothing more than an 
admission of paternity, which was not in- 
tended to have the serious effect of confer- 
ring the status of legitimacy. A. witness is 
produced who says he accompanied Abdul 
Hadi on his second visit to Mangi, and 
that Abdul Hadi told him that he was 
going to see his son. And there is some 
other evidence to the like effect......,...... 
Assuming, bqwever, every word that is said 
about it to be perfectly true, the evidence 
falls very far short of such an acknowledg- 
ment as would confer the status of legiti- 
macy upon an illegitimate child.” 

This decision appears to determine finally 
the point raised by tha Allahabad High. 
Court in Muhammad Allahlad Khan v, 
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“Muhammad Ismail Khan (9) and to lay down 
that ‘even if a child of a Muhammadan 
‘father -be proved to be illegitimate, he can 
be ‘legitimated at the will of his father by 
‘a subsequent ‘acknowledgment of the child 
as his legitimate child. But it is necessary 
‘that such an acknowledgment should be of 
‘a formal nature made by the person who 
‘wakes it with a full appreciation of its con- 
‘sequences, s t 
= There is one more decision of their 
‘Lordships ‘of the Privy Council in a case 
“which was decided in 1910, that is, the 
case of Ghazanfar Ald Khan v. Kaniz Fatima 
(11). In that casea Muhammadan had cobabit- 
‘ed “for many years with a woman who had 
originally been a common’ prostitute and a 
‘son -was born from ‘this connection. On 
“more than one occasion the father had stated 
“that the woman was hiswife. On one ocea- 
“sion he had in the course of a deposition 
in a ‘suit stated that she was his wife, 
“but it was found that~he had done so be- 
‘cause he wasashamed to say in open Court 
‘that he was keeping a prostitute as his 

mistress. Their Lordships in this case con- 
sidered the acknowledgment of no effect, the 
‘eyide énce ‘to be derived: from prolonged 
‘cohabitation of no value, the fact that two 
‘of the -danghters of this woman were 
‘married to respectable men insufficient to 
prove legitimacy, and found the son to be 
illegitimate. 

This concludes the ‘authorities, and after 
-their consideration we find that their Lord- 
‘ships of the Privy Council have decided 
-that it is open to a Muhammadan to legiti- 
mate an illegitimate- child, but that to est- 
-ablish: such legitimation it is necessary to 
-prove an intention evidenced by_a formal 
-and deliberate act. The only evidence of 
acknowledgment in the present case is that 
‘Mir Muhammad referred to these women 
in bis Will as his daughters. He did not 
-refer to them as his legitimate daughters, 
He did. not do anything more than provide 
for their maintenance, their marriages and 
their “support. -He would have- been obliged 
as a man cf honour to provide for their 
-maintenance, marriages.and support, even 


` 411) 6 Ind. Cas, 674: 82 A. 345; 14 O. W.N. 690 
“(P.0):7 A. L. J. 679/11 O. L. J. 649,12 Bom. L. R, 
417; SN, L. T, 59; 20 ME L. J. 579; 13 O. O. 170. 


suficient and not defective. 


if they were illegitimate, And there is ‘no- 
thing in tbe circumstances of the case from 


which it could be inferred that he intended 


to lègitimate them. 

It thus having been proved to our satisfac- 
tion that the appellants and ‘their deceased 
sister were born out of wedlock, and that 
they had never been legitimated by any 
subsequent act on the part of their father, 
this appeal fails, It isdismissed according- 
ly. The appellants will pay their own cost’ 
and those of the contesting respondents. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Rute Nisi No. 672 or 1916. 
November 27, 1916. 
Present: —Mr, Justice D, Chatterjee and `: 
Í Mr, Justice Walmsley. ' 
Tas CORPORATION or CALCUTTA— 
RESPON DENT— PETITIONER 
VETSUS : 


Srimati NRITYA KALI DASSEY— 


ApPELLANT—Opeosits Panty. 

Calcutta Municipal Act (III B. C. ofl 899), ss. 152, 
158, 160-—Notice Jor re- valuation—Fresh notice, neces- 
sity ‘of, when altering valuation from one basis to 
another. 

Section 158 of the Calcutta Municipal Act provides 
only for the issue of a notice for re-valuation and 
there is no provision in the Act for the issue of a 
fresh notice when; after hearing objections under 
section 160, the Chairman alters the valuation already 

made by him, [p. 934, col. 2.) . 

Where, therefore, the Chairman of the Calcutta 
Municipal Corporation, after issuing a notice under 
section 158 of the Calcutta- Municipal Act for the 
re-valuation of a holding on the basis of: the cost of 
construction and value; of. land instead of on the 
rental value, made a certain valuation, and then 
after hearing objections of the owner, taken under 
section 160 of the Act, altéred the valuation on the 
rental basis: 

Heid, that the notice giyen under section 158 was 
[p. 984, col; 2.] 


Rule against the ‘order of the Court of 
Small Causes at Sealdah in Municipal Appeal 
No. 1 of 19:6, 

FACTS material to the eda will appear 
from the following judgment of the Small 
Canse Court at Sealdah, to which an appeal. 


“was preferred by the opposite party against 
-the -valuation made by the Deputy Chair- 


man of the Caleutta Corporation: — 
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“This appeab is in respect of premises 
No. 101, Monohur Pookur Road, Ward No. 21. 
The existing assessment was on an annual 
valuation of Rs. 245, and it was raised 
to Rs. 476 on the ground of rental value. 
The appellant objects to the same on two 
grounds, viz.—<(1) that the notice under 
section 158 is bad in law, as the ground 
on which the increase was made had not 
been stated in the same as required under 
the section, and (2) that under section 
152 there could be no fresh valuation 
and assessment in March 1916 after the 
valuation of 1910-11. 

The first assessment was in 
1933, when the anaual value 
Rs. 


September 
was fixéd 
118, The annual value in 1909 was 


increased to Rs. 382, but there was an’ 


appeal to this Court, and it was found 
that the increased valuation could not stand. 
The amount was then reduced to Rs. 245. 
The time of expiry of the period of six 
years for that valuation was the 2nd 
quarter of 1915-16, 


The next valuation was on 16th March 
1916 and this objection is with regard 
to the same. On a careful consideration 
of the section, I am cf opinion that the 
valuation made was in proper time and 
it is quite clear that the Act authorises 
the Chairman to revise the valuation and 


assessment at the end of six years, the 
time of expiry for the Ward No. 21 
being 30th September every sixth year 


from the year 1903. Thus the Corporation 


was, in my opinion, quite justified in revis- 


ing the valuation after September 1915, 
the time when the valuation of 1910-11 
expired [ride section 152, clause 2 (c), of 
Act III of 1899]. 

The appellant, I think, should succeed 
on the other ground, and my finding on 
the point is that the notice under section 
158 was not good. The increase was made 
on the ground of rental value, but the 
same was not stated in the notice as required. 
So the increased valuation must be cancelled, 
and cannot stand. 


The appeal is allowed, but the parties 
shall bear their own costs.” 
Dr. Dwarkanath Matter, for the Peti- 


tioner.—The Chairman of the Municipality 
gave Lotice under section 158 of the 
Calcutta Municipal Act, No second notice 


is provided by the same Act, The frst 
notice was issued under section 158 of the 
said Act, under which the Chairman wanted 
to raise the assessment on the residential basis. 
The Deputy Chairman heard objections 
and based the valuation on the rental basis. 
The opposite party ventures to contend 
that as no fresh notice was issued as to 
valuation on the rental basis, the suit cannot 
stand. But under the law no fresh notice 
is necessary. (Reads section 158.) The oppo- 
site party objected under section 160. 
(Reads sections 160, 161, 162 of the Calcutta 
Municipal Act.) The Judge says that fresh 
notice shonld be given as the Deputy 
Chairman did not issue fresh notice under 
section 158. The Judge is obviously wrong, 
as the Act dces not contemplate doing 
that. Taking the commonsense view of 
things, a second notice after the alteration 
to rental basis would be quite useless.’ 

Babu Gunada Charan Sen (for Babu 
Mohni Mohun Chatterji), for the Opposite 
Party.—The grounds for the increment of 
assessment are given in section 151 of the 
Calcutta Municipal Act. The assessment can 
be made only on one of these two grownds: 
Section 158 lays down that the Chair- 
man shall give special notice tə owners 
stating the ground or grounds on which 
he makes the increase. This notice men- 
tions ground ‘b’ of section 151 and not 
ground ‘a’. I was asked to meet ‘the case 
against one under ‘b’ and not ander ‘a’, 
The Chairman does not go into the evidence 
to alter the valuation to the rental basis. ‘Th’ 
notice required me to offer evidence, oral or 
documentary. The Chairman determined 
the principle in my favour, and altered the 
residential basis to the rental basis, but did 
not enter into details. 


Dr. Mitter.—He was asked to adduce 
evidence in favour of his objection. 

{[Caartersez, J—If evidence 
produced, then what? | 

Dr. Mitter.—The Chairman did not believe 
the evidence and decided in hisown way. 

Babu G. ©. Sen —if a .fresh notice is 
served upon me, I shall know the case of 
the Municipality. (Refers to section 156). 

[Cuaitersez, J.— Where is the provision 
for fresh notice? ] 

The ground ofincrease on the rental basis 
was not stated in the notice, so there was no 


was not 
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“good” notice here, at least it was an irregu- 
lar notice; so afresh notice was necessary and 
the law clearly contemplates that. 

Moreover, the present assessment has not 
been made within the time prescribed by 
the Act. The case did not fall within clause 
(c) of section 152 and the learned Judge of 
the Small Cause Court erred in holding that 
this was a case under section 152, clause (e). 
I can urge this ground in support of the 
decree made in my favour by the lower 
Court. The valuation made by the Calcutta 
Corporation cannot stand both because the 
notice was bad and because it was not made 
within the prescribed time. 


JUDGMENT. 


D. CHATTERISE, J.—In this casea certain 
holding was to be re-valued on the expiry 
of 6 years from the last valuation. The 
Chairman of the Caleutta Municipality 
gave a notice under section 158 of the 
Calcutta Municipal Act, and the ground upon 
which the re-valuation was proposed to be 
made was that the valuation should heon 
the cost of construction and value of land 
instead of on the rental value, the pre- 
mises being now occupied by the owner. 
The Chairman made a certain valuation, 
that is to say, fixed a certain value upon 
which the assessment was to be made. 
Then under section 160, a notice of ob- 
jection was given by the opposite party 
and the opposite party was given a notice 
by the Chairman to be present with his 
evidence to be heard at a certain date 
before the Deputy Chairman. On the date 
so fixed, the Deputy Chairman made a 
valuation, accepting the principle for which 
the objector contended, that is, upon rental 
value. 


Against this, there was an appeal to‘ the 
Small Cause Court and the learned Judge 
has held that the notice under section 
158 was not good and that, therefore, the in- 
creased valuation must be cancelled. 

The Corporation has moved this Court 
for revising the said order of*fhe Small 
Cause Court, and it is contended on be- 
half of the Corporation that the learned 
dudge’s view of the law is wrong in that 
the Calcutta Municipal Act does not contain 
any provision for giving a further notice after 
an objection has beer decided, 


We find that section 158° provides for 
a notice. Upon that notice, a valuation 
is made and objections are then taken 
under section 160, After the decision of 
objections under section 160, any person 
dissatisfied with the order passed on his 
objection may appeal to the Court of 
Small Causes. The law does not contain 
any provision for a fresh notice, and this 
is as it should be; because the object of a 
notice is to make the party intended to 
be assessed acquainted with the action 
that the Municipality is going to take in 
respect of his holding: and when the Munici- 
pality hasonce given him notice and he 
has appeared and taken objections and the 
objections have been decided, no further notice 
is necessary. His only course is to appeal 
to the Small Cause Court as provided 
by section 162 of the Act. We think, 
therefore, that the notice under section 
158 in this case was not defective and 
that the learned Judge of the Small 
Cause Court must try the case in due 
course of law. 

Another objection was taken before us 
that the learned Judge of the Small Cause 
Court was wrong in holding that this 
ease came within clause (c) of section 152, 
so that the present assessment was made - 
within time, We think that the conten- 
tion of the learned Vakil for the opposite 


party in this case is not sound. In this 
case the valuation was made in Anenst 
1909; and upon objection, and appeal to 


the Smal] Cane Court, it was ultimately 
reduced in 1910. Therefore, the valuaticn, 
as originally made, was cancelled and that 
in sufficient to let in the provisiors of 
section 152 (c). 

In this view of the case, we make the 
Rule absolute and direct that the Jearned 
Judge in the Small Cause Court should 
try the case on the merits in due ccurse 
cf law after considering such evidence as ` 
may be adduced by the parties, 

We assess the hearing feeat two grld 
mohurs. 

Watastey, J.—I agree. - 


Rule made ebsolute; Quse remanded, 
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PATWA HIGH COURT. 
Sseconp Appeat No. 292 or 1916, 
November 30, 1916. 
Present:—Mr. Justice Jwala Prasad. 
SAMUNDAR SINGH AND orgers— 
Derenpants—APPELLANTS 
versus 
MUKH LAL SINGH ann oraers — 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 25— 
Transfer of Property Act {1V of 1882‘, s. 111 (g)—~ 
Landlord and tenant—LHjectment— Forfeiture—Denial 
of landlord's title, what amounts to. 

The denial of a landlord’s title by a tenant, in order 
to involve forfeiture of the latter’s interest, must be 
expressed and not implied and must precede the 
institution of the suit forejectment on the ground of 
denial of title, [p. 987, col. 1.] 

Harish Chandra Shaha v. Chandra Mohan Dass, 28 
C. 118, relied upon. 

Ekabar Sheikh v. Hara Bewah, 8 Ind. Cas. 660; 15 
0. W. N, 885; 13 C.-L. J. 1; Sheikh Miadhar v. Rajani 
Kanta Ray, 5 Ind. Cas. 708; 14 C. W. N. 339, dis- 
tinguished. 

Appeal against the decree of the District 
Judge, Patna, dated the 9th December 1915, 
confirming that of the Munsif, 2nd Court, 
Patna, dated the 18th January 1915.. 

Mr. Ganesh Dutt Singh, fm the Appellants. 

Mr, Baidya Nath Narain Sinha, for the 


Respondents, 


JUDGMENT.—This appeal arises out of 
a suit brought by the respondents inthe 
Court of the Munsif of Patna fora dec- 
laration of their title to the lands in suit 
and ‘for possession thereof. The Jands in 
dispute consist of survey plots Nos, 951 
and 952. They have been recorded in 
the names of the defendants as their 
mukadammi lands and are admittedly in 
their possession. 


The plaintiffs’ case is that the said lands 
in dispute form part of a 7 bighas muka- 
dammi land purchased by them under a 
sale certificate dated the 7sh of August 
1872, and that the said plots Nos. 951 
and 952 along with two other plots bear- 
ing Nos, 788 and 959 are held ky the 
defendants as tenants of the plaintiffs at 
an annual rent of Rs. 9. 

The defendants, on the other hand, contend 
that the lands in suit form part of their 
own mukadammt land of 5 bighas and they 
dispute the title of the plaintiffs to the 
said lands. The Survey Record of Rights 
have recorded the names of the defendants 
as the mykadammidars of the lands in suit. 
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The plaintiffs, therefore, brought this suit 
for the following reliefs: ‘ 

(1) That it be declared that the lands 
in plots Nos. 951 and 952 belong to the 
plaintiffs as mukadammidars of the said 
lands; 

(2) That it be declared that the said 
lands do not form part of the mukadammt 
lands of the defendants and that the 
survey entry in respect of the same in 
favour of the defendants is wrong; and 

(3) On a declaration of the title of 


the plaintiffs over the land in suit as 
mukadammidars thereof, the plaintiffs 
be awarded khas possession of the said 
lands. 


The defendants by their written statement 
deny the title of the plaintiffs as mukadam- 
midars of the land and assert that they do 
not hold the lands at a rental of Rs. 9, 
but that they hold only. 54 (decimal) at 
a rental of Rs. 4 under the plaintiffs. 

Both the Courts below have held that 
the lands in suit form part of the 7 
bighas purchased by the plaintiffs at a Civil 
Court sale in 1872, in respect of which the 
sale certificate has been produced by the 
plaintiffs-respondents. The Courts below 
have also held that the plaintitfs succeed- 
ed in this case in proving their title and 
in rebutting the presumption raised by the 
Record of Rights in favour of the defendants, 
On the basis of these indings the Courts 
below have given a decree in favour of 
the plaintiffs in respect of the lauds in 
suit and have further directed that the 
possession over the landa be given to 
them by ejecting the defendants therefrom. 
The defendants Lave appealed to this 
Court. Tt is contended on their behalf that 
the findings of the Courts below are not 
sufficient in law to rebut the presump- 
tion afforded by the Record of Rights and 
that the sale certificate in itself is no 
evidence of title of the plaintiffs, Na 
doubt the Courts below have not referred 
to the evidence in this case but they have 
sufficiently, indicated in their judgments, 
particularly the Appellate Court, that there 
sufficient material on the record to 


was 
justify them to come to the conclusion 
that the plaintiffs proved their cave 


satisfactorily and discharged the onus that 
was upon them of rebutting the presump.. 
tion of the Record of Rights. 
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_ With-a view to satisfy myself as to the 
correctness of the finding, I have looked 
into the evidence on the record and find 
that there is abundant evidence of witnesses 
of the neighbouring Jands as well as of 
the co-sharers in the village to prove the 
title of the plaintiffs in these lands. 
They prove that these lands are part of 
the lands purchased by the plaintiffs at the 
auction-sale in 1872 and that the plain- 
tiffs had been in possession thereof as 
mukadammidars and the defendants were mere 
tenants on the said lands and were paying 
a rent of Rs. 9 to the plaintiffs, I have 
no doubt that the 
sufficient material before them to come to 


the finding of fact that the plaintiffs’ 
title over these lands has been proved 
and that the entry in the Record of 


Rights was wrong. The Courts below 
were, therefore, rightin giving a declaration 
tothe plaintiffs of their title over these 
Jands and for possession as mukadammidars 
over these lands. The Courts below have, 
however, given a decree for ejectment of 
the defendants and for khas possession to 
the plaintiffs in this case. The order for 
ejectment is contained in the concluding 
portion of the judgment of the District 
Judge, which runs as follows:— 

“I thus agree with the Munsif’s finding 
of fact in issue No. 1 and in giving the plaint- 
iffs a decree for ejectment, he was only 
giving them what they are legally entitled 
to, seeing that the defendants dented their title.” 

"The order for ejectment has, therefore, 
been obviously based upon the denial by 
the defendants of the plaintiffs’ title. I 
have very great doubts as to the correctness 
‘ofsihis portion of the order of the Court 
below. Under section 25 of the Bengal 
Tenancy Act a tenant cannot be ejected 
from his holding except in execution of a 
decree for ejectment passed on the grounds 
specified in that section. These grounds 
are:— 

(a) That the tenant bas used the land 
comprising the holding in a manner which 
renders it unfit for purposes of the” tenancy. 

(b) That he has broken the condition 
consistent with the provisions of this Act 
and on breach of which he is under the 
terms of the contract between himself 
and his landlord liable to be ejected, 
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Ld 
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It is thus clear that thg denial by a 
tenant of his landlord’s title is no ground 
for forfeiture of his tenancy under the 
Bengal Tenancy Act. No doubt under 
section 111 (g) of the Transfer of Property 
Act based upon the English Law, a 
denial of the landlord’s title is a ground 
for forfeiture of the tenants interest. 
The introduction of section 136A by Act 
of 1907 B.C. into the Bengal Tenancy 
Act will also show that the landlord is’ 
entitled only to damages for the denial 
of his title by his tenant but is not entitled 
to eject the tenant on account of such a 
denial, 


The learned Vakil for the respondents 
has referred to a series of rulings on this 
point, particularly the rulings reported a3 
Ekabar Sheikh v. Hara Bewah (1) ‘and 
Sheikh Miadhar v. Rajani Kanta Ray (2). 
A reference to these authorities will show 
that they do not bear out the contention 
of the learned Vakil for the respondents. 
In Hkabar Sheikh v. Hara Bewah (1) ina 
previous suit on the plea of the tenant- 
defendant it had already been held that 
there was no relationship of landlord and 
tenant between the plaintiff and the defend- 
ant, and hence in tke subsequent suit for 
ejectment by the landlord it was held 
that the plaintiff had forfeited his rights 
in the tenancy by reason, not of the denial 
of the landlord’s title, but by an adjudica- 
tion by a Court of Justice in a previous 
suit which operated as res judicata. The 
same appears to be the principle of the 
decision in Sheikh Miadhar v. Rajani Kanta 
Ray (2). The tenant had succeeded in a 
previous suit in resisting the claim of the 
landlord for rent by setting up a title in 
himself and denying the title of the land- 
lord, It was rightly held that in a gub- 
sequent suit for ejectment the decision in 
the former suit precluded him from again 
asserting his right as tenant of the plain- 
tiff. It is thus clear that a mere denial 
of the landlord’s title in the suit itself 
will not entail a forfeiture of the tenancy. 

In this case the plaintiff has admitted 
throughout in the plaint and in the 
evidence that the defendants hold shese 


Bsr 8 Ind. Cas. 660; 16 0. W. N. 335; 13 ©. L. J, 1, 
(2) 5 Ind. sona, 708; 14 0. W. N. 339, 
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lands as tenants up to the present moment 
on payment of certain rent. The defendants 
have. set up. a title in themselves of 
mukadammidars. There is nothing on the 
record to show beyond the entry in the 
Survey Record of Rights that the defend- 
ants had denied expressly the title of 


the plaintiffs as landlords previous to the 


institution of this suit and following the 
decision in Harish Chandra Shaha v. 
Ohandra Muhan Dass (8), I hold that the 
denial of the Jandlord’s title must be 
expressed and not implied and that such 
a denial must precede the institution of 
the suit for ejectment on the ground of 
denial of the landlord’s title. Several 
other authorities have been cited in this 
case, but they are all authorities of a time 
prior to 1907. when the Bengal Tenancy 
“Aceh was amended and section 136A was 
added to it, and I do not think that they 
apply to this case nor do I think that 
they go far enough to hold that the 
denial in the same suit either in the 
written statement or in theevidence is a 
denial that will cause forfeiture of the 
tenant’s interest. I, therefore, hold that the 
plaintiffs in this case are not entitled to 
get khas possession over the lands in suit 
by ejecting the defendants from the same 
and I modify the order and decree of the 
Court below to that extent. 

The plaintiffs wil], therefore, be entitled 
to a declaration of their title over the 
lands as mukadammidars and will get 
possession over these lands of their pro- 
prietary interest, but shall not be entitled 
to eject the defendants who are tenants 
of the land. The plaintiffs are entitled to 
get rent only from them. With the above 
modifications I affirm the decree of the 
Court below, 

The appeal is, therefore, partly decreed 
with proportionate costs. ; 

Deeree modified. 

(8) 28 C. 113. $ 
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PATNA HIGH COURT. | 
Seconp Arrear No. 1t21 ov 1915. 
December 5, 1916. 
Present.—Mr. Justice Jwala Prasad. 
Syed MUHAMMAD ABU ZAFAR— 
PLAINTI FF—A PPBLLANT 


d VETSUS 
RAM PERSHAD KUMAR— Derenpant—~ 
RESPONDENT. 


. Bengal Village Choukiduri Act (VI B.C. of 1870), 
s. 48-——Choukidari chakran land—Settlement with 
one of several zemindars, validity of~ Jurisdiction, 

The Collector has no jurisdiction to settle village 
chowkidari chakran land with only one of several 
aha under section 48 of Act VI of 1870. |p. 988, 
col, 2. 

Bejoy Chand Mahatab Bahadur v. Kristo Mohini 
Dasi, 21 ©. 626; 10 Ind. Dec. (N. s.) 1048, followed. 


Appeal against the decree of the Addi- 
tional Sub-Judge, Monghyr, dated the 25th 
April 1915, modifying that of the Munsif, 
2nd Court, Beguserai, dated the 28th 
May 1914, : . 

Syed Muhammad Tahir, for the Appellant. 

Messrs. Baidya Nath Narain Sinha and 
Sivnandan Rai, for the Respondent. 

JUDGMENT.—The dispute in this case 
is in respect of a choukidari chakran land, 
consisting of 1 brgha, 2 cottas and 16 dhurs. 
The appellant is one of the zemindars of 
the estate in whieh the land in dispute is 
situate. He owns 14 gandas share inthe said 
estate. The respondent owns 3 gandas share 
in the estate. Theland was transferred to 
the appellant by the Collector under 
section 48 of the Village Choukidari Act 
VI of 1870. The defendant-respondent 
had taken a settlement of the land in 
suit from the Collector subsequent to the 
settlement of it with the plaintiff. © The 
defendant’s settlement, however, was cancel- 
led by the Collector at the instance of 
the plaintiff-appellant. ‘The land is in 
possession of the defendant by virtue of 
his purchase against the previous chouki- 
dar who was in possession of the chakran 
land. The plaintiff bas brought this suit 
for recovery of possession of the land on 
the basis of the settlement made with 
him by the Collector under sections 46 
to 51 of the said Act. The lower Appel- 
late Court has held that the defendant’s 
possession as an auction-purchaser of the 
Jand is invalid as against the plaintiff . 
inasmuch as the previous choukidar had no 
transferable interegt in the land in, suit, 
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This view is correct. The learned Sub- 
ordinate Judge has held that the defend- 
ant is entitled to remain in possession of 
the land to the extent of his share in the 
zemindart. This is also correct. He has, 
however, given a decree to the plaintiff to 
the extent of 14-gandas share in the 
land in dispute, representing his share in the 
zemindart. The defendant has been allowed 
to remain in possession of the rest of the land. 

The plaintiff has appealed to this Court 
contending that the lower Appellate Court 
should have given him a decree for the entire 
land in suit on the basis of the settlement made 
with hin by the Collector. The respondent 
has filed a cross-appeal contending that 
the entire anit should have been dismissed on 
the ground that the settlement by the 
Collector was invalid and also because the 
defendant’s purchage in the mortgage decree 
was good and valid. 

I agree with the finding of the lower 
Appellate Court that the previous choukidar 
had no transferable right in the land and 
hence the respondent cannot have any right 
in the land on the basis of his purchasé at the 
auction-sale as against the plaintiff zemondar 
who took settlement of it from the Collector. 

As to the validity and the effect of the 
settlement made hy the Collector, I would 
refer to section 48 of the said Act. This 
section enacts that all choukidart chakran 
lands shall be transferred to the zemindur of 
the estate or tenure in which such lands 
may be situate. The Collector is bound 
to transfer the lands to the zemindar cf 


the estate and to no one else. Vide 
Bejoy Chand Mahatab Bahadur v. Kristo 
Mohini Dası (1). The word “zemindar” has 


been defined in section 1 of the Act to 
mean ‘the person whose name is registered 
in general register of estates paying revenue 
directly to Government as the proprietor of 
an estate” &c., &c. Both the appellant and 
the respondent are zemindars within the 
meaning of the term. Under section 14, Act 
I of 1899 as also under section 13, Act X of 
1897, B. C. (General Clauses Act) words in 
the singular shall include the plural, dnd vice 
versa. The word “zemindar”, therefore, 
under section.48 of the said Act means all 
the zemindars of the estate where there are 
several, The Collector, therefore, should have 


(1) 21 O. 626; 10 Ind, Dec. N. 8.) 1048, 


transferred the land to all the.,zemdndars of 
the estate and not to one only in preference to 
the fothers. He was bound, therefore, to 
settle the lands with the defendant to the 
extent of his share in the estate. As a matter 
of fact the defendant did take settlement of 
the land from the Collector, but the Collector 
cancelled the settlement with him at the 
instance of the plaintiff. He was-willing to 
take the settlement and the Collector had no 
right to refuse it. The settlement of the 
land with the plaintiff of the share of the 
defendant in the land is without any ` 
jurisdiction. The plaintiff has no right to 
take possession of the land to the extent of 
the share of: the defendant. But the 
defendant’s possession under his purchase at 
the auction-sale having been held invalid, he 
is not entitled to remain in possession of the 
land in excess of his 3-gandas share. Other: 
zemindars of the estate have not come forward 
and it is not known whether they were willing 
or not to takethe settlement. They are not 
even parties to this suit. The plaintiff is 
entitled to the possession of the land exclud- 
ing only 3 gandas of it which represents 
the defendant’s share in the estate. The 
settlement of the land with the plaintiff is not 
invalid in respect of the other shares of the 
other zemindars as the Collector could make 
settlement of that share with the plaintiff 
orany body else if the other eemindars did 
nat take the settlement, vide Choukidart . 
Manual of 1908 by Wheeler, page 46. The 
decree of the lower Court is upheld to the ex- 
tent of 3-gandas share in the land belonging to 
the defendants, subject to the proportionate 
assessment of revenue over the share. The 
decree of the Court is modified to this extent 
that the plaintiff shall recover possession of 
the rest of the disputed land, deducting 3- 
gandas share of the defendants. The appeal is 
decreed in part with proportionate costs. The 
cross-appeal is dismissed with costs. 


Appeal decreed: 
Oross-appeal dismissed, 
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RAMADA SUNDARI MANDAL Y. SHYAMA KANTA. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 1357 
or 1915. 

December 5, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

Srimati RAMADA SUNDARI MANDAL 
AND OTHERS—DEFENDANTS— 
APPELLANTS 
VErEUS 
SHYAMA KANTA CHAKRABARTTY 


AND OTHERS— PLAINTIFFS— RESPONDENTS. 
Co-sharer landlords —Partition, suit for, of fraction 
of joint estate, maintainability of— Transfer of Property 
Act (IV of 1882)— Homestead lands, tenancy of, whether 
transferable before passing of Act, i 

A suit for the partition of a very small portion of 
a joint estate, in which alone the parties are 
jointly interested as putnidars is maintainable. 

Parbati Churn Debi v. Ain-ud-deen, 7 O. S77; 4 
Shome L, R. 46; 90. L, 170; 3 Ind. Dec. tx. s.) 920, 
referred to. 

Tenancies from year to year of homestead lands 
were not transferable except by custom previous to 
the passing of the Transfer of Property Act. 

(10) 21 C. 666; 21 I. A. 56; 4M. L. J. 131; 6 Sar. 
P. C. T. 889; 10 Ind. Dee. (N. s.) 1014. 

Madhu Sudan Sen v. Kamini Kanta Sen, 32 O. 
1023; 9 G, W, N. 895; Ambica Prasad Singh v. Baldeo 
Lal, 36 Ind. Cas. 126; 20 C. W. N. 1118; 1 P.L J. 
253; Ananda Mohan Saha v. Gobinda Chandra Roy 
Choudhury, 33 Ind, Cas. 565; 20 O. W. N. 382, fol- 
lowed. 


Appeal against the decree of the Additional 
Judge, Dacca, dated the llth March 1915, 
affirming that of the Subordinate Judge, 
5th Court, at that place, dated the 29th 
of July 1914. 

Babus Sarat Chandra Basak and Heramba 
Ohandra Shaha, for the Appellants. 

Babu Akhoy Kumar Banerjee, 
Respondents, 


JUDGMENT.~-This appeal arises ont of 
a suit for partition and the appeal is 
against a preliminary decree passed in the 
snit. The subject-matter of partition is 
a small piece of land comprised in a reve- 
nue-paying estate. Plaintif obtained a 
putni in respect of this land from the 
proprietors owning a 13-annas, 15-gandas 
share. Defendant No.1 also was a putni- 
dar under the l-anna, 5-ganda proprietors. 
The remaining 1 anna belonged to the other 
defendants, Defendants Nos. 2, 3 and 4 claim 
a right to the land as usufructuary mort- 
gagees from the old tenant and they further 
claim that they have been recognized by 
the proprietors other than those who are 
the lessors of the plaintiff and the de- 


for the 
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The Courts below have 
given a decree for partition overruling 
the objections raised by the defendants. 
Defendants Nos. 1 to 4 have appealed to 
this Court. 

It is contended that the subject-matter 
of the partition being a very .small portion 
of an estate there ought not to have been 
a decree for partition. But this is the 
only property which is jointly owned by 
the plaintiff and the defendants, and they 
have no other property in common bet- 
ween them. Defendants are not interested 
in any .other portion of the estate and 
there is, therefore, no risk of their being sub- 
jected to other partition suits as was suggest- 
ed in the case of Parbati Churn Debi y, Arn- 
ud-deen (1). Defendants obtained a puthi 
lease only in respect of their Jessors’ in- 
terest in the land and, that being so, we 
do not see any reason why the land should 
not be partitioned. 

lt is contended. on behalf of defendants 
Nos. 2 to 4 that they are usufructuary 
mortgagees from the tenants but the find- 
ing is that the old tenant abandoned the 
land. 

The last contention is that the land was 
transferable according to law. But the 
tenancy was created before the passing of 
the Transfer of Piopeity Act; and upon tle 
authorities, tenancies from year to year cf 
homestead lands were not transferable except 
by custom previous to the passing of tle 
Transfer of Property Act. See Madhu Sudan 
Sen v, Kamini Kanta Sen (2), Ambica Frasad 
Singh v. Baldeo Lal (3), Ananda Mohan Soha 
v. Gobinda Chandra Roy Choudhury (4) 
and the cases referred to therein. , 

The appeal, therefore, fails and is accord- 
ingly dismissed with costs. We assess the 
hearing fee at Rs, 48. 

Let the record be sent 


down without 
delay. 


Appeal dismissed 

(1) 7 C. 577; 4 Shome L.R. 46! 9C. L. R. 170. 
Ind. Dee. (xN. 8.) 920, oe 
(2) 820. 1028; 90. W. N. 895. 
ost?) 36 Ind. Cas. 126; 200. W. N. 1118; 1 P, L. J 
on, Se ' 


(4) 23 Ind. Cas. £65; 20 C. W. N. 322, 
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ALLAHABAD HIGH COURT. 
Lerrers Patent Appsat No. 27 or 1916. 
November 23, 1916. 
Present:-—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
BHARAT SINGH—Derenpant— 
APPELLANT 
versus 
JAWALI AND OTRERS— PLAINTIFF S— 
RESPONDENTS. 

Appeal, second —Deeree dismissing suit but granting 
permission to bring fresh guit, construction of—Appeal 
against granting permission to bring fresh suit, whether 
maintainable —Civil Procedure Code (Act V ôf 1908), 
0. XXI, r. 1, : 

A suit for redemption was deliberately dismissed 
by the first Court. Plaintiffs appealed and the 
lower Appellate Court upheld the decree by the 
following order: “However, in upholding the order 
of the lower Court, I order that the appellant 
hereby has permission to sue again when he has 

. collected his evidence provided that this cause of 
action is still continuing.” Defendants appealed 
against so much of the decree, as purported to 
permit the plaintiff to bring a fresh suit. A single 
Judge of the High Court held that no appeal lay 
treating the appeal as one against an order under 
Order, XXTII, rule 1 of the Civil Procedure Code of 
1998. On an appeal under the Letters Patent; 


Held, that the decree of the lower Appellate Court 
conld not be treated as an order granting the 
plaintiff permission to withdraw the suit with liberty 
to bring afresh suit, and that, therefore, the appeal 
to the High Court was not an appeal from an order 
bul an appeal against that portion of the decree 
of the lower Appellate Court which was in favour of 


the plaintiffs. |p. 941, col. 2.] 
Genda Mal v. Pirbhu Lal, 17 A. 97; A. W.N. 
(1895) 17; 8 Ind. Dec. (N. s.) 387, distinguished. 


Appeal under section 10 of the Letters 
Patent, against the decree of Mr. Justice 
Knox, dated the Ist February 1916. 

FACTS.—The plaintiffs brought 
for redemption. 
suit onthe ground that there was no evi- 
dence of the existence of any mortgage. The 
plaintiffs appealed to the District Judge, 
who confirmed tbe decree of the Munsif, 
but gave them permission to bring a 
fresh suit. The plaintiffs acquiesced in 
this order which was incorporated in the 
decree; but the defendants appealed to the 
High Court on the ground that permissién to 
institute a fresh suit could not be given 
as there was no formal defect in the 
frame of the suit. The learned Judge 
before whom the appeal came -on for 
hearing remitted certain issues for trial to 
the lower Court. On receipt of the findings, 


a suit 
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the respondent for the first time raised a 
preliminary objection to the effect thatthe 
District Judge’s order being one under Order - 
XXIII, rule 1, no appeal lay to the High 
Court, The learned Judge acceded to this 
contention and dismissed the appeal. The 
defendants then preferred an appeal under 
section 10 of the Letters Patent. 

Mr. S. K. Dar (for the Hon’ble Mr. Narain 
Prasad Asthuna), for the Appellant,—The suit 
is on foot of an old mortgage. 1t has-been 
instituted by certain speculators. The 
Munsif dismissed the suit as the mortgage 
was not proved. The lower Appellate Court 
had no justification to make an order 
allowing permission to the respondents to in- 
stitute a fresh suit. The provisions of Order 
XXIII, rule J, Civil Procedure Code, do not 
apply to the facts of the present case. There 
was no application, written or oral, for 
permission to withdraw from the suit. 
Moreover, the Judge expressed an opinion 
on the merits and the order was incorporated 
in the decree itself. It follows, therefore, 
that the defendant had a right of appeal. 

Mr. N. Upadhya, for the Respondents,—The 
sole question is whether the defendants 
could appeal against an order passed under 
Order XXIII, rule 1, Civil Procedure Code, 
The order was not happily worded, but all 
the same if is an order giving permission 
to the plaintiffs to institute a fresh suit. 
The propriety of that order cannot be 
questioned by way of appeal. f 

[Ricnarns, C. J.— Plaintiffs cannot with- 
draw the suit because it has been actually 
dismissed. Tbe Code gives no such power.] 

We must take it that the Judge meant 
to set aside the order of dismissal when he 
gave permission. 

[Ricaarps, C. J.—You did not appeal 
against this decree. | 

I rely on Genda Lal v. Pirbhu Mal (1) and 
Gee Nath v. Sarut Sunduri Debt 

2). 


[Riczarss, C. Ji—How ean you bring a 


fresh suit, when this suit stands dismissed? | 
Mr, S. K. Dar was not heard in reply. 


. JUDGMENT.—The facts connected with 
this appeal are shortly as follows: —The 


(1) 17 A.97; A. W. N. (1895) 17; 8 Ind. Dec. 
(N. 8.) 387. : : 
_ (2) 18 0. 822; 9 Ind, Dec (N s) 215, 0 x 
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plaintiffs glaimed to be the purchasers of 
the equity of redemption under an alleged 
mortgage, dated about the year 1877. When 
they brought their suit they altogether 
failed to prove their mortgage. The Court 
of first instance dismissed the suit on this 
ground. No application was made by the 
plaintiffs for permission’ to withdraw their 
suit with liberty to bring a fresh suit, 
On the other hand they appealed alleging 
that there was sufficient evidence to prove 
the mortgage; secondly, that the Court ought 
to have allowed them time to produce 
evidence. Thirdly, that the Court had 
taken a wrong view as to the burden of 
proof. Fourthly, (the same as the second,) 
that they should have been allowed further 
time. The Court of first appeal after 
considering these grounds gave judgment 
stating that the plaintiffs had been guilty 
of great laches and that he saw no reason 
for allowing the appeal. The judgment 
goes on: ‘However, in upholding the order 
ofthe lower Court, I order that the appel- 
lant hereby has permission to sue again 
when he has collected his evidence provided 
that this cause of action is still continuing.” 
The judgment was followed by a regular 
decree which provides that the decree of 
the Court ‘of first instance was upheld, 
but that the plaintiff had permission to 
sue again when he had collected his 
evidence. The plaintiffs did not appeal 
against this decree but the defendants 
appealed against so much of it as purported 
to permit the plaintiff to bring a fresh 
suit. When the appeal came before a 
learned Judge of this Court he referred 
certain issues, the finding on which was 
that the plaintiffs had come into Court 
without proper proof and they had disclosed 
no sufficient reason for not having their 
proof ready. The learned Judge of this 
Court, however, has held that no appeal 
lay, treating the appeal as one against an 
order under Order XXIII, rule 1. The 
defendant has preferred this appeal under 
the Letters Patent and contends that there 
has been a decree dismissing the plaintifi’s 
suit, that there has heen no order allowing 
the plaintiffs permission to withdraw the 
suit with liberty to bring a fresh suit, 
and that, as a matter of fact, the plaintiffs 
neither applied to withdraw their suit nor 
were granted permission to withdraw. It 
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seems to us that this contention has force. 
The Court of first instance deliberately 
dismissed the plaintiffs’ snit. The lower 
Appellate Court upheld that decree. The 
result is that the plaintiffs’ suit has been 
finally dismissed by both the Courts and 
the plaintiffs have preferred no appeal 
against the dismissal inthe lower Appellate 
Court. The appeal to this Court was not 
an appeal from an order granting the 
plaintiff liberty to withdraw-——it was an 
appeal against that portion of the decree 
which was in the plaintiffs’ favour. Re- 
liance is placed on the case of Genda Mal 
v. Pirbhu Lal (1). In that case the facts 
were quite different. The suit came before 
a Munsif and the plaintiff applied for 
permission to withdraw his suit with 
liberty to bring a fresh suit. The Munsif 
declined to giva the pérmission and made 
a decree dismissing the suit. The plaintiff 
appealed and urged in the lower Appellate 
Court that there was sufficient ground for 
granting him permission to withdraw his 
suit and that the Munsif ought to have 
granted him that permission. The Court 
-of first appeal thought that the contention 
of the plaintiff was right and that the 
Munsif ought to have allowed him to with- 
draw from the suit. He, therefore, set 
aside the Munsif’s decree dismissing the 
suit and granted the plaintiff permission 
to withdraw with liberty to bring a fresh 
suit. It was against that order that an 
‘appeal was preferred to the High Court 
which held that no appeal lay under the 
circumstances. This was the only point 
that was decided in that case. In our 
opinion, it is quite impossible to treat the 
decree of the lower Appellate Court in the 
present case as an order granting the 
plaintiff permission to withdraw his suit 
with liberty to bring a fresh suit. If we 
are right in considering it a decree, an 
appeal clearly lay. We allow the appeal, 
set aside the decree of this Court and 
also of the lower Appellate Court and 
reatgre the decree of the Court of first 
instance with costs in all Courts. 
Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 2763 
AND 2927 or 1913. 

December 12, 1916, 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
PRIYANATH MITTER AND ANOTHER— 
Derexpants Nos. 1 AND #— APPELLANTS 
VETSUS 
ANATH NATH DHV-—-PLAINTIFE, 
ANNADA PROSAD BOSH—Derenpant 
No, 2——RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1885), s. S7—~ 
Landlord und tenant—Abandonment of holding— 
Waiver of abandonment, suit for rent, whether amounts 
to—Apreal, second—Adverse possession, plea of, 
whether open in second-anpeal. 

Abandonment can be found without any reference 
to section 57 of the Bengal Tenancy Act, as the Act 
does neither lay down that an abandonment by a 
tenant can only be made according to the procedure 
prescribed by section 87 nor does it confine the tenant 
to that procedure [p. 944, co’. 1.] 

A suit for rent against a tenant, afterhe has aban- 
doned the lease, without any knowledge of the 
abandonment on the part of the Jandlord, cannot 
operate as a waiver of the abandonment. [p. 944, 
col, 2.] 

The question of adverse possession is a mixed 
question of law and fact and cannot be allowed to 
be r for the first time in second appeal. [p 944, 
col. 2. 

Appeals against the decree of the District 
Judge, 24-Parganas, dated tbe 28th July 

. 1918, reversing a decision of the Subordinate 
Judge, 24-Parganas, dated the 29th June 
1912. 

FACTS material to this report are as 

follows: — 


The land in suit is a garden situated in 
the suburbs of Caleutta of which Anath Nath 
‘Dev is the landlord. In January 1885 
Anath granted a lease for eleven years to 
Priyanath. Fani is a brother-in-law of 
Priyanath and his ease is that he took the 
lease jointly with Priyanath—although his 
name was not mentioned in the lease. In 
1890 Priyanath and Fani let ont the land to 
Annada. In 1908, Anath sued Priyanath 
for rent. as he had not realized any rent 
from him since 1898, and then found on 
enquiry that Priyanath was not in pgsges- 
sion. He, thereafter, tried to take khas posses- 
sion, and he sent his Darwan and servants 
for that purpose —who plucked some flowers 
from the garden. Annada who was then in 
actual possession settled the matter with 
Priyanath, and attorned to jim directly for 
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the land taken from him. Theresfter Anath 
brought this suit to eject Priyanath on 
the ground of abandonment and Fani as 
trespasser — while Priyanath and Fani 
brought a suit after notice to eject Annada 
on the ground that he was only an under- 
ratyat. Inthe pleadings Priyanath and Fant 
claimed to have agquired a right of occupancy 
to the Jands in suit, The first Court dismiss- 
ed the suit of Anath against Priyanath and 
Fani and decreed that of Priyanath and 
Fani against Anvada. On appeal to the 
District Judge, the decision of the first 
Court was reversed. Hence this second 
appeal by Priyanath and Fani. 

Sir Rash Behari Ghose (with him Babus 
Sarat Chandra Roy Chowdhury, Biraj Mohan 
Mazumdar, Tarakeshwar Pal Chowdhury, 
Duijendranath Mookherjee and Satya Charan 
Singha), for the Appellants—Upon the 
learned Judge’s own finding, Priyanath, the 
defendant No. J, never abandoned the hold- 
ing so as to entitle the plaintiff to re-enter 
on the land. Itis clear from the evidence 
on the record that lease was granted by the 
defendant No. 1, Priyanath, to the defendant 
No, 2, Annada, and the latter has been in pos- 
session of the holding under the settlement 
taken from the former. This means that 
the defendant No. | is in occupation of the 
holding by letting it out. That defendant 
No.1 failed to pay rent to the plaintiff 


- for several years is not by itself sufficient to 


hold that there has been an abandonment, 
This is clear from the wording of section 87 
of the Bengal Tenancy Act. The question 
whether or not there had been an abandon- 
ment by the defendant No. 1, must be decid- 
ed in the light of the law laid down in the 
Bengal Tenancy Act. [Refers to Ram 
Pershad Koeri v. Jawahir Roy (1).] 


The second point is thateven assuming that 
the defendant No. 1 did abandon the 
holding, the plaintiff has by his conduct 
waived his right to re-enter on that ground. 
By suing the defendant No. 1 for rent in 
1908 the plaintiff acknowledged the existence 
of a subsisting lease. After that he should 
not be allowed toturn round and to re-enter 
upon the land on the ground of his tenant’s 
abandonment. After he had obtained a decree 
for rent against the defendant No.1, the 


(1) 12 0. W. N. 899; 70, L. J. 72. 
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decretal amount was deposited in Court by , 


Fani on bebalf of the defendant No. 1, Priya- 
nath, and the money deposited was with- 
drawn by the plaintiff. After having so 
acted, the plaintiff cannot claim re-entry on 
the ground of the tenant’s abandonment. 
The plaintiff bas by his own conduct waived 
his right to re-entry on that ground. 

The third and ihe Jast point is that the 
present suit is barred by limitation. 


Babu Surendra Chandra Sen, (with him Sir 
8. P. Sinha, Babus Amarendra Nath Bose, 
Frovosh Chandra Mitter, Narendra Kumar 
Bose), for the Respondents.—The question 
of limitation was not taken in any of the 
lower Courts. , 

Sir Rash Behari Ghose—But the question 
may be taken at this stage if it can be decided 
on the face cf the pleadings. 

Assuming for thesakeofargamentthatthere 
was abandonmert, the abandonment having 
taken place twelve years prior to the institu- 
tion of the present suit, the suit is obviously 
time-barred, Plaintiffs right to recover 
possession has been completely extinguished 
hy the operation of the Statute of Limitation. 
[Refers to the observation of Jenkins, O. J., 
in Probhabati. Dasi v. Tutbaturinessa Ohau- 
dhurani (2).] 

Then again, the lease was expressly granted 
for agricultural and horticultural purposes, 
and it is an undeniable fact that it is being 
used for horticultural purposes. So the learn- 
ed District Judge is obviously wrong in 
holding that the Transfer of Property Act 
ia applicable to this case, and Bengal 
Tenancy Act has no application. The 
learned Judge inthe Court of Appeal below 
ought to bave found that Priyanath and 
Fani acquired a right of oscupancy to the 
holding in question. 

Sir 5. P. Sinha.— Apart from the question 
of limitation raised for the first time here, 
the appeal is obviously concluded by findings 
of fact arrived at by the lower Appellate 
Court. It finds that no relationship of land- 
lord and tenant exists between thé plaintiff 
and the defendant No.1. Thisis a finding 
cf fact which is conclusive in second appeal. 
[Refers to Sarat Chandra Roy Chowdhury v. 
Ratubuddin Mandal (3).] j 

(2) 20 Ind. Cas. 664; 17 ©. W. N. 1088 at p. 1092; 
19 C. L. J. 62, 

(3) 17 Ind. Cas. 227; 16 O. L. J. 271. 
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As regards abandonment, the lower Appel- 
late Court has found that there bas been an 
abandonment of the holding. Abandonment 
is a question of fact and not of law. In 
England it is a question for the Jury. So 
the finding of the Court of appeal below on 
this point is conclusive. 

[Cuatrarzce, J.—Why did the plaintiff 
sue Priyanath for rent up to 1908? What 
is the effect of the decree against Priyanath? | 

Because prior to that we were not aware 
of the fact of abandonment. That is very 
clear from the finding of the lower Appellate 
Court. The learned Judge finds that Fani was 
in possession not asa tenant butasa trespasser. 
My suing Priyanath for rent does not get rid 
of the fact of abandonment, Abandonment is 
a tinding of fact on tke evidence and nota 
point of law. It cannot be questioned in 
second appeal. 

Then it has been argued on behalf of the 
appellant that the plaintiff bas waived his 
right to re-enter. But the question arises 
when did I zometo know of my right to re- 
enter. No question of waiver can be raised 
unless it is found that the plaintitf did know 
of the fact of abandonment at the time of the 
institution of the rent suit against Priyanath 
in 1908. In the absence of any such finding 
the question cannot be raised for the first 
time in second appeal. 


Tken it has been argued (though for the 
first time in second appeal) that the plain- 
tiff’s suit is barred by limitation. Consider- 
ing the nature and scope of tbe suit and 
the facts found the question of limitation can- 
not arise. Upto 1908 the plaintiff had no 
knowledge that Priyanath had abandoned 
the holding. He came to know of that 
fact in the course of the rent snit in 19038. 
So his cause of action arose then and then 
only. Hence the suit cannot be time-barred. 
[ Probhabati Dasi v. Taibaturinessa Chaudhu- 
rani(2) distinguished |. The plea of limitation 
is not cn the pleadings. I+ is not possible to 
decide this question upon the evidence on 
record. No such question can arise with re- 
ference to the scope and nature of the present 
snit. [Refers to Jadu Nata Belel v. Raj Narain 
Mukherjee (4). ] 

Babu Sarat Chandra Roy Choudhury, in 
reply.—Abandonment is not aquestion of fact 


(4) 19 Ind. Cas. 884; 17 C. W, N. 459, 
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in India althongh it may be otherwise in 
England. The question is whether there 
has been an abandonment in law, and this 
question must be decided according to tke 
provisions of the Bengal Tenancy Act. 


JUDGMENT. 
S. A. No. 2762 or 1913. 


Three points were argued in this appeal; 
first, that the case was governed hy the 
Bengal Tenancy Act and, therefore, Priyanath 
had occupancy rights and the plaintiff can- 
not ignore him and ask for khas possession: 
secondly, that, on the findings, no abandon- 
ment is made out and that even if it 
can besaid that there was an abandon- 
ment, the abandonment had been waived by 
the suit for rent brought by the plaintiff in 
1908: and thirdly, that upon the findings, 
the suit for recovery of possession against 
Fani is barred by limitation. 

The learned Judge has found that Priya- 
nath abandoned the Jands immediately after 
the lease, that is about 1885. 

It is contended, first, that no abandonment 
under section 87 of the Bengal Tenancy Act 
is made ont; and, secondly, that if there was 
an abandonment, it had been waived. 


The learned Judge has found abandonment 
without any reference to section 67 of the 
Bengal Tenancy Act and we think that he 
had every right todo so. There is nothing 
inthe Bengal Tenancy Act which lays down 
that an abandonment by a tenant can only 
be made in accordance with the procedure 
prescribed by section 87. That section lays 
down a certain procedure to be adopted by 
the landlord under certain circumstances; 
it does not confine the tenant to that proce- 
dure. The tenant can give up the land: he can 
cut off all connection with the land; there is 
nothing to prevent him from doing it. Upon 
the facts and in the circumstances of the case, 
the learned Judge has found that Priyanath 
took no interest in the lease and abandoned 
the lands. Thus we havea sufficient finding 
so far as this case is concerned. If he 
abandoned the lands, then no question ewnder 
the Bengal Tenancy Act arises; for then he 
cannot have acquired any right of occupancy, 
nor can he depend upon the same. 

As regards the suit of 1908, the plaintiff's 
plea is that he was ignorant of what had 
taken place with rogard to this land, and 
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that in order to make out a waiyer, it must 
be found that the plaintiff brought the suit 
of 1908 with full knowledge of the abandon- 
ment that had been made by Priyanath 
before that time. There is no finding in this 
case that the plaintiff had knowledge of the 
abandonment. That being so, there cannot 
be said to have been a waiver:by the plaintiff 
of the abandonment that is found to have 
taken place immediately after the lease. h 

This disposes of the first and second 
grounds, 4 

The third ground is that if Priyanath 
abandoned in 1885 or thereabouts, and if 
Fani has been in possession ever since, then’ 
Fani’s possession is adverse and he has acquir- 
eda statutory title by that possession. This 
plea, however, was not raised in any of 
the Courts below. In, this Court it was 
not taken in the grounds of appeal but 
was taken with notice to the respondent. 
If it had been a pure question of law in- 
dependent of any finding of fact, it would have 
been open to us toconsider it and to give it 
effect. The question of adverse possession, 
however, is a mixed qzestion of law and 
fact. We do not know what evidence 
would have been produced by the parties 
if the plea had been taken in the Courts 
below. It may be that the possession 
was not adverse, because Fani did never 
deny any body’s title. This being so, we 
do not think that it would be proper to 
give effect to this plea without further 
evidence on the point; and since the plea 
has been taken at a very late stage of 
the case, we do not think that an opportn- 
nity should be given to re-open the whole 
case and let in fresh evidence. This dis- 
poses of the third ground. 

In this view of the case, we dismiss the 
appeal with costs. 


5. A. No. 2927 or 1913. 


This appeal is governed by the same 
reasons as in Second Appeal No. 2763 of 
1913. The title of Priyanath failing, his 
right of eviction also fails. This appeal 
also is dismissed with costs. 

Appeal dismissed, 
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BOMBAY HIGH COURT. 
LETTERS Patent ArpeaL No. 49 or 1915.. 
September 28, 1916, 
Present:—-Mr. Justice Beaman and - 
Mr. Justice Heaton. 
MOTI RAIJI—Derenpant No. 2— APPELLANT 
versus . 
LALDAS JIBHAI AND ANOTHER— 


PLAINTIFFS— RESPONDENTS. 

Hindu Law-—Widow~—-Surrender of estate to rever- 
sioners—Acceleration, when valid—Alienation and 
acceleration, distinction bdetween—Legul necessity— 
Adoption—Adopted son, rights of, to question alienations 
before adoption—Maxim ‘a man cannot take advantage 
of his own fraud,’ applicability of. ‘ 

There are only two ways in which a Hindu 
‘widow in the enjoyment of the normal widow's 
estate can convey a greater interest than that which 
she herself has, the one is by acceleration, the other 
by alienation for legal necessity. [p. 946, col. 1.] 

The notions conveyed by thé said two terms are 
not only irreconcilable, but virtually antagonistic. 
Tn strictness no acceleration can be an alienation 
and no alienation can be an acceleration. [p. 947, 
col. 2; p. 954, col. 2.] 


The trne doctrine of acceleration, which has been 
incorporated with the general body of Hindu Law by 
the decision of the Privy Councilin Behari Lal v. 
Madho Lal Ahir Gayawal, 19 I. A. 30; 19 0. 236; 6 Sar. 
P. ©. J. 88;9 Ind. Dec. (N. 8.) 603, is no more 
thanthe English doctrine of merger subjected to 
the peculiar conditions and requirements of the law 
of the joint Hindu family. It amounts in effect to 
this, that a Hindu widow enjoying the normal Hindu 
widow’s life-estate may, if she please, surrender it in 
favour of the next reversioner, and, if she does so, it 
amounts in law precisely to the same thing as though 
the widow had at that moment, died a natural death. 
Its essential condition is that the interposed life- 
estate should be entirely withdrawn and not merely 
a fractional pars of it. [p. 947, col. 2; p: 948, col. 1.] 

Behari Lal v. Madho Lal Ahir Gayawal, 191. A. 30; 
19 C. 236; 6 Sar. P, O. J. 88; 9 Ind. Dec. (N. s.) 603, 
dissented from, 
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For the purposes of an alienation, if the widow is 
to convey more than her life-interest, it must be for 
purposes of legal necessity. [p. 948, cols. 1 & 2.] 

The consent of the reversioners to a Hindu widow’s 
alienation is no more than a factor in the proof of 
legal necessity. It may always be used in support of 
the alience’s contention that there was legal necessity, 
but per se it will not be sufficient to do away with all 
other proof, [p. 948, col. 2.] 

Nobokishore Surma Roy v. Hari Nath Sarma Roy, 10 
C. 1102; 5 Ind. Dec. (N. s.) 737, disapproved. 


“The maxim that ‘a man shall not take advantage of 
his own fraud’ is quite distinct from the doctrine of 
estoppel. Two things have to be looked at in applying 
the maxim, (1) whether the person against whom this 
maxim is sought to be used has ever committed 
any frand at all; (2) whether assuming that -he 
has committed constructive fraud, that has given 
him any advantage in the particular issue he is 
_ contesting, The maxim applies to a great number of 
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cases in which there need be no estoppel at all, 
[p. 951, cols. 1 & 2.] 

An adoption will not divest estates vested 
before it was made. The adopted son can, however, 
question an alienation as void and not binding 
on him as and from the date of his adoption, as an 
alienation requires for its validation legal necessity. 
[p. 953, col, 2; p. 954, col. 1.) 

One B, a Hindu widow, having mortgaged her hus- 
band’s estate in 1893 to lst defendant, the plaintiffs 
as nextreversioners sued in 1893 for cancellation of 
the mortgage. The matter was referred to arbitra- 
tors, who in December 1894 drew up an award 
whereby (1) plaintiffs were to redeem the mortgage on 
payment of Rs. 1,700 to lst defendant and the latter 
was to reconvey the properties to them; (2) out of 
the properties so revonveyed the plaintiffs were to 
give to the widow a house and 18 bighas of land for 
her maintenance. Nothing, however, was done upon 
the award for many years, nor did the parties get it 
made a rule of Court. The Ist defendant, mort- 
gagee, sub-mortgaged the property for Rs. 1,000 to 
one Dand under that mortgage he attorned to the 
latter. In 1906 the widow sued to redeem the mort- 
gage, ignoring the award. That suit was dismissed 
on the ground that by the award there was no right 
of redemption in the widow. About this time, plaint- 
iffs obtained a conveyance of the properties from Ist 
defendant which they got compulsorily registered. 
Under its terms they redeemed the sub-mortgage to 
D, but the 1st defendant refused to deliver the pro- 
perties to the plaintiffs. In 1909, the widow adopted 
the 2nd defendant, the son of 1st defendant, and the 
properties were delivered tu him by the latter, Plaint- 
iffs instituted the present suit for possession, alleging 
that the effect of the award was an acceleration of 
their rights and that the subsequent adoption of 2nd 
defendant could not defeat the estate already vested 
in them. They also alleged that the adoption was a 
frandulent act of defendants acting in concert to 
defeat plaintiffs and that 2nd defendant could not be 
permitted to take advantage of his own fraud: 

Held, (1) that the award of 1893 was in no sense 
an acceleration as the entireinterest of the widow did 
not pass to the plaintiffs, but there was provision for 
the immediate restitution to her of a substantial 
portion of the property, which violated the 
fundamental basis of the theoretical doctrine of 
acceleration; [p. 950, cols. 1 & 2.] 


(2) that the transaction could only be regarded as 
an alienation by the widow, to validate which the 
plaintiffs were bound to show legal necessity; [p. 
918, col. 2; p. 959, col. 2.] 

(3) that the 2nd defendant, as adopted son of the 
last male owner, was entitled to question the aliena- 
tion as being void against him as from the date of 
his adoption; [p. 954, col. 1.] 

(4) thak gs the adoption was legal per se, the resort 
to ib asa means of asserting one’s rights did not 
amount to fraud and the Court could not cousider the 
meanness about the line of conduct pursued by the 
Ist defendant to get his son adopted by the widow. 
[p. 953, col. 1; p. 954, col. 2.) 

Anant Sitarambawa Pujari v. Ramchandra Atmaram, 
(1897) P. J. 273; Hillaya Subbaya Hegde v, Nara- 
yanappa Timmaya, 12 Ind: Cas, 918; 36 B. 188 18 
Bom. L. R. 1200, referred to, ` 
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Appeal under the Letters Patent from the 
decision of Mr. Justice Batchelor in Second 
Appeal No. 473 of 1914, confirming the decree 
passed by the District Judge, Broach, in 
Appeal No.. 13 of 1912, reversing the 
decree passed by the first class Subordinate 
Judge, Broach, in Civil Suit No. 253 of 1910. 

Mr. G. K. Parekh, for the Appellants, 

Mr. G. S. Rao, for the Respondents. 

JUDGMENT. 


Beaman, ¢.—There are only two ways, we 
think, in which a Hindu widow in the 
enjoyment of the normal widow’s estate 
can convey a greater interest than that which 
she herself has, the one is by acceleration, 
the other by alienation for legal necessity. 
In the present case, limiting the contest to 
the appellant, defendant No. 2, and the 
plainti s, there can be no questiow of Jegal 
<- necessity. Both have pleaded at various 
stages that the original alienation’ by the 
widow, Bai Lala, of the year 1:93 was 
withont consideration. It dnes not lie, 
therefore, in the mouth of the plaintiffs 
now to contend that that alienation was 
for legal necessity. 

The only question remaining tò be answer- 
ed is whether ag a result of the alienation 
of 1898, the widow accelerated her estate 
in favour of the plaintiffs. In order to 
make what follows clearer, we shall briefly 
state the material facts upon which this 
question arises. 

Bai Lala, the widow of one Raiji, was 
left in possession of a widow’s estate in all 
“his property. He died leaving no issue. 
In 1893, Bai Lala mortgaged the whole 
estate to one Bechar for a sum of about 
Rs. 3,500, Almost immediately the plaintiffs 
who claimed to be the next reversioners, 
and in the course of all subsequent proceed- 
ings appear to have been admitted to be 
so, brought a suit to set aside this alienation 
on the ground, that it was a hollow 
transaction, and that the widow had receiyed 
no consideration. The suit was, on the face 
of if, ‘premature, since at that tigre it may 
be doubted whether the plaintiffs had any 
locus standi. But with that we are not 
now concerned. What actually happened 
was that the matters in dispute were 
referred to arbitration, and an award was 
given by the arbitratqrs out of which all 
the.subsequent rights of the parties inter se 


OASES. [1917 


are held to have flowed. Thet award was 
not brought into Court or converted into 
a decree, but it has baen confirmed, to 
some extent at any rate, by a decree of 
this High Court in the year 1911. In 
effect the award ordered that the plaintiffs 
should be allowed to redeem the estate 
mortgaged to the defendant No, 1 Bechar 
for a sum of Rs. 1,700, and that on this 
being done Bechar was to convey the mort- 
gaged estate, not to the original mortgagor 
Bai Lala, but to the plaintiffs, and that 
Bai Lala was to surrender all her right, 
title and interest in it, and tbat thereupon 
the plaintiffs in turn were to give to Bai 
Tala a house and 18 bighas of land, out 
of the estate so re-conveyed to them by 
Bechar, for her life as maintenance. The 
award fixed the term within which the 
plaintiffs were to pay Rs. 1,700 to the 
original mortgag3e Bechar, and that term 
ended with Magsar 1894. Such were the 
terms of the award. Nothing was done 
upon it for many years, and if appears 
that the mortgagee Bechar sub-mortgaged 
the property to one Desai for a sum which 
we will state roughlyat Rs. 1,009. Under 
that mortgage Bechar attorned to his 
mortgagee Dasai, and ata very much 
later period Desai actually brought a suit 
to recover one year’s rent from Beohar and 
got adecres. That was somewhere in the 
year 1907, long before which the other 
transactions had occurred which we will 
now mention, i 


Between 1594 when the time limited by 
the award had expired, and the year 1906, 
all parties interested in the award appear 
to have rested on their rights, and taken 
no steps to enforce them. About that period 
the widow Bai Lala brought a suit to 
redeem the mortgage, ignoring the award 
and the suit in which it had been given, 
That was the case which came up ultimately 
on seegnd appeal to this High Court in 
the year 1911, and was desided by a 
Bench consisting of Chandavarkar and 
Heaton, JJ. Those learned Judges limited 
their conclusion most strictly to this, that 
the effect of the award had been to transfer 
the equity of redemption from Bai Lala to 
the plaintiffs; and, therefore, that her suit 
to redeem must fail. I neglect any obiter 
dicta in the judgment of Chandavarkar, Ja, 
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which go beyond this conclusion. Ab or 
about the same time the plaintiffs bestirred 
themselves and attempted to obtain a con- 
veyance from Bechar of the whole mortgaged 
property. This was about the month of 
April 1906. Bechar refused to consent 
to the registration of this conveyance, 
although he admitted that he had executed 
it, The plaintiffs got it registered. In 
this conveyance we find a term authorising 
the plaintiffs to redeem out of the sum of 
Rs. 1,700, which they had under the award 
to pay to Bechar, the sub-mortgagee Desai, 
and this they appear to have done early in 
the year 1907, and obtained for themselves 
a reconveyance from the sub-mortgagee, 
including of conrse such landlord’s rights 
as had come into being between the sub- 
mortgagee Desai and the original mortgagee, 
Bechar under the latter’s mortgage to the 
former. In 1909 or thereabouts, the widow 
Bai Lala appears to have adopted the 


present defendant No. 2, who was the 
natural son of the original mortgagee. 
Tho plaintiffs appear to have taken no 


steps undér their conveyance to regain 
possession of the property, nor did they then 
orat any time before the institution of 
this suit pay to the original mortgagee 
Bechar Rs. 700 which were still due to him 
under the award, in which this payment 
had been made a condition precedent to 
calling upon him for a reconveyance, and 
so obtaining possession of the mortgaged 
property, Before this suit was instituted, 
it would appear that defendant No. 1 Bechar 
made common cause with his natural son, de- 
fendant No. 2, appellant here, and his guardian 
the widow Bai Lala, and let defendant No. 2 
into nominal possession at least of the 
mortgaged property by the widow his 
` guardian. Thereupon the plaintiff brought 
this suit to recover possession of the mortgag- 
ed property under the award of 1893, and 
was resisted by the defendant No. 2 who is 
the appellant here. The-appellant, defendant 
No. 2, has set upa title paramount both 
to that of the mortgagor and the mortgagee, 
treating the plaintiff under the award of 
1893 as mortgagor. His contention is that 
the whole transaction of 1893 was a 
hollow sham, and that he as the adopted 
son of Bai Lala was entitled from the 
moment of his adoption to challenge, and 
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making his challenge good, to setit aside. 
That was the position when the parties went 
to trial. 


We now revert to the first question we 
have toanswer. Was the transaction which 
resulted from the suit of 1893 an accelera- 
tion of Bai Lala’s estate in favour of the 
plaintiffs, the next reversioners? We have 
been referred to several cases in the 
Calcutta and Madras High Courts in which 
the topic of acceleration has been, if not 
exhaustively considered, glanced at, in 
connection with another feature of the 
Hindu Law, which, in the gradual progress 
of judicial decisions, seems to have got 
inextricably confounded with it. We are 
unable to agree with the decisions either 
of the Caleutta High Court, which appear 
to us to overlook almost entirely the essential 
conditions of a true acceleration, or the 
decision of Sir Sankaran Nair, J., in the 
Madras Full Bench case of Rangappa Naik 
v. Kambi Naik (1), in which he treats the 
facts before him as indubitably constituting 
a true acceleration. In our opinion that 
was not acase of acceleration at all, as we 
shall presently show, and neither of the 
two other learned Judges who made up the 
Full Bench placed their decision upon that 
ground, f 


In order to understand the great con- 
fusion of thought that appears to have 
gathered about the subject, extremely simple 
in itself, it is necessary to remember that 
the conflict of judicial authority which has 
been supposed to exist between the Calcutta . 
and the Bombay High Courts for many 
years is upon a point which has really 
nothing to do with acceleration at all. We 
began by saying that there are only two 
ways in which a widow in possession of a 
life-estate can convey a greater interest 
than that which she herself has, the one 
being acceleration, the other alienation for 
legal necessity. A moments analysis of 
these legal notions will show that they are 
not only irreconcilable, but virtually 
antagonistic. In strictness no acceleration 
ean be an alienation and no alienation can 
be an acceleration. The true doctrine of 
acceleration which has been incorporated, 


(1) 31 M. 366; 18 M. L. J. 309; 3 M. L. T, 365, 
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and speaking for myself, I think very 
unfortunately incorporated, with the general 
body of Hindu Law by the decision of the 
Privy Council in ‘Behari Lal v. Madho Lal 
Ahir Gayawal (2) is no more than the English 
doctrine of merger subjected to the peculiar 
conditions and requirements of ithe 
law of the joint Hindu family. It amounts 
in effect to this, that a Hindu widow 
enjoying the normal Hindu widow’s: life- 
estate may, if she please, surrender it in 
favour of the next reversioner and if she 
does so, it amounts in law precisely to the 
same thing as though the widow had at 
that moment died a natural death. Its 
essential condition is that the interposed 
life-estate, which prevents the family pro- 
perty taking its normal course and going 
into the hands of tba next reversioners, 
members of the same family, should be 
entirely withdrawn. Both theoretically and 
for obvious reasons of practical policy it 
is indispensable that this condition should 
be found to exist. It will not do for a 
widow, as appears to have been supposed 
in one judgment at least of the Calcutta 
High Court, to accelerate a fraction of her 
life-estate. That is utterly opposed in theory 
to tbe English doctrine, which is thus being 
transferred bodily and-made an integral 
part of the Hindu Law of the joint family. 
It is alsoopen to the most obvious practical 
objections, and that is why the Privy 
Council laying down the limitations of the 
rule of acceleration in the case of 
Behari Lal v. Madho Lal Ahir Gayawal (2) 
insist in language, which we do not 
think could have been made clearer, 
that for a good acceleration in law 
it is absolutely necessary that the entire 
interposed life-estate should have been with- 
drawn. But what has happened throughout 
the course of decisions both in Calcutta 
and Madras has been a blending of a 
totally different set of considerations with 
those plain and easily intelligible limitations 
placed upon the doctrine of acceleration. 

For the purposes of an alienation, if the 
widow is to convey more than the estate 
which she herself has, that is, an estate 
co-extensive only with her own life, the rule 
of Hindu Law from the very first, a rule 
we believe universalover the whole country, 

(2) 191. A.°0; 19 C. 236; 6 Sar. P. C. J. 88; 9 Ind. 
Dec, (xN. 8.) 603. e 
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has been that such alienation must be for 
purposes of legal necessity. Now it will 
be observed that considerations applying 
to alienations of that kind would necessarily 
be totally different from considerations 
applying to a case of true acceleration. 
For in a case of acceleration the property 
remuins in the family where it was originally 
acquired, whereas in a case of alienation, 
if that alienation be shown to have been 
for legal necessity, the property is finally 
gone out of the family. That is why 
rigorous insistence has always been placed 
by the Courts upon „the proof of legal 
necessity. But in Calcutta from a very 
early period al! the Judges appear to have 
leaned strongly to the view that any 
alienation made b¥ a widow, tenant for life, 
with the consert of the rext reversioners 
would on account of that consent per se be 
a good absolute alienation so far as the 
reversioners, the original members of the 
family, were concerned. The reasoning was 
this, that since the reversioners themselves 
who were expectant upon the widow’s life- 
estate had consented to her transferring 
the whole or any part of the property, in 
which she bad that life-estate, to a stranger 
from whom neither they nor any other 
member of the family could ever afterwards 


recover it, the inference must be irresistible 
that they agreed with the widow that 
there was legal necessity. The Bombay 


High Court on theother hand never went 
that length, and has never fallen into the 
same confusion which characterises the 
dicta of many eminent Judges both in Cal- 
cutta and Madras upon questions which may 
belong really to the doctrine of acceleration 
rather than that of alienation for legal 
necessity. The Bombay view has always 
been, and speaking for myself, I again say 
that, in my opinion, it has been logically 
correct throughout, that the consent of the 
reversioners to tke Hindu widow’s aliena- 
tion is no mora, and never ought to be 
anything more, than a factor in the proof . 
of legal necessity. It may always be used 
in support of the alienee’s contention that 
there was legal necessity, but per se it will 
not be sufficient to do away with all other 
proof. The substitution of the mere con- 
sent of the next reversioners for the proof 
of legal necessity is the main point lof 
difference between the current of decisions 
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in Calentta and in Bombay, and the con- 
fusion which “has resulted both in the ap- 
plication of the law appropriate to cases of 
true alienation and in cases which are suppos- 
ed to be cases of acceleration is easily 
discernible as soon as the leading cases in 
Caleutta and Madras are subjected to critical 
consideration. Thus we find Garth, O. J., 
and Mitter, J., in one Calcutta case, vrz., 
Nobokiskore Sarma Roy v., Hart Nath Sarma 
Roy (3), stating that inasmuch as it isnow 
an admitted feature of Hindu Law tbat the 
widow may accelerate her life-estate in 
favour of the next reversioner, itis impos- 
sible to assert that the consent of the next 
reversioner to the alienation by the widow, 
of a part of the whole estate in which she 
has a life-interest will not validate and 
make such alienation absolute. So far from 
that being, in my opinion, a correct state- 
mert either of the Jaw or its reason, it is 
quite easy to show where the fallacy lies. 
It is one thing for the next reversioners 
to receive the property into their own hands 
through any act which is tantamount to 
the civil death cf the tenant for life, 
but it is a very different thing to say 
that because this may occur, it necessarily 


follows that the consent of the next 
reversioners will validate the absolute 
alienation to an outsider of the entire 


estate in which the widow hasa life- 
interest, and that is a point which deserves 
the more weight if we allow that accelera- 
tion may be for valuable consideration, In 
strictness, speaking for myself again, I 
doubt whether acceleration proper ought to 
have any connection with valuable’ con- 
sideration, but in actual practice it would 
be impossible, I suppose, to draw a line 
of that kind. Admitting that a widow 
may accelerate for valuable consideration, 
it is obvious that if we by a loose analogy 
extend the doctrine so far as to say that 
by purchasing for lika consideration tle 
consent of the next reversioner she mary 
dispose of the whole estate so as eto take 
it out of the family and hand it over to 
an outsider, the door is at once thrown 
wide open to many transactions of extremely 
doubtful morality. To give an instance 
which may’ illustrate my meaning, there 
might be a young widow left with a life- 
estate in a great property, and the next 
(8) 10 C, HOS; 5 Ind. Dec. (x. 8. 787, 
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reversioner might be an old man of seventy 
years of age with no reasonable expecta- 
tion of surviving her. She might very 
easily purchase his consent at a nominal 
figure and gell- the entire estate of her 
deceased husband for a great cash con- 
sideration to be spent by ber upon her 
own pleasures and indulgences. Now such 
a case brings out clearly the radical dis- 
tinction between true acceleration and 
alienation. In all accelerations to talk of, 
the consent of the person in whose favour 
the acceleration is made is to use words 
without meaning. Commonly he who is 
put in possession of anestate immediately 
for which he might otherwise have had 
to wait many years will consent, and that 
consent can have no legal significance 
whatever; nor is there any distinction to 
be drawn in cases of alienations for legal 
necessity, between the alienation of a whole 
or part of the estate in which the widow 
has a life-interest. If the necessity gnes 
the length of compolling her to alienate 
the whole estate, that alienation will be 
as valid in law as the alienation of a 
parh. But as we began by saying, it is 
different in a true case of acceleration. 
For there the indispensable condition is 
the withdrawal of the entire life-estate, an 
obstruction which prevents the property 
taking its normal course, and there can 
bs, in our opinion, no such thing as av 
azceleration of a part of tha life-eatate or 
of a part of the property over which the 
life-estate extends, although that view has 
lei to very confasing dicta to be found 
in the jadgments both of the Calcutta and 
Madras High Courts. There is of course 
n> analogy between the case of accelera- 
tion which requires the surrender of the 
entira life-estate and the case of alienation 
for legal necessity which might cover the 
smallest fraction or ths whole, aud yet it 
appsara to have been seriously argred iu 
one judgment, at any rate, t? be founl 
in the Calcatta Law Reports that baeans: 
in ease of acceleration the whols life-estate 
has beea ewvith irawo, therefore, a widow may 
not alienate for legal necessity anything less 
than the whole estate in which she has ler 
life-interest. Such a contention, we do not 
think, was ever made before. It certainly 
never has been made in this High Court an] 
never seriously been sonsidered here. . 
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Having thus endeavoured to make as 
clear as possible the fundamental distinc- 
tions between a true acceleration and an 
alienation for legal necessity, having 
endeavoured to show that neither in principle 
nor in practice have they any logical 
connection with each other, we will return 
to the facts of the present case, in order 
to decide whether those facts do reveal 
and constitute a good case of true accelera- 
tion. The learned Judge below has laid 
down the conditions of acceleration with 
perfect correctness. So far we are in 
entire agreement with him. But we do 
not think that the facts fulfil those 
conditions. If we look at the award itself 
ont of which this acceleration is said to 
‘have arisen, we feel quite incapable of 
separating its parts and giving it a 
different construction as a result of this 
separation from that which read as a 
whole it seems naturally to bear. What 
the widow had to do was to surrender 
her life-interest in the whole of her 
husband’s mortgaged estate to the plaintiff, 
the next reversioner, upon the plaintiff 
having redeemed that estate, at about half 
the figure at which it was mortgaged, 
from the mortgagee, and thereupon the 


plaintiff in turn had to restore to the 
widow what amounts ronghly to about 
one-third of the entire estate, and we 


cannot allow ourselves to be blinded by 
mere formulary expressions to the true 
nature of the entire arrangement contemplated 
by the parties. That appears to us to be 
so plain upon the face of the document 
that it can admit of no serious doubt. 
The learned Judge below supposed that 
if consideration were needed for accelera- 
tion at all, the consideration to be found 
here was the redemption of the property 
by the plaintiffs for a sum of Rs. 1,700. 
Without going too closely into that, and 
allowing that it might in one view be 
regarded as consideration, it is strangs that 
the learned Judge should apparently have 
overlooked what is so obviously the sub- 
stantial, natural and true consideration 
flowing from the plaintiffs to the widow. 
That, beyond all question or doubt, was the 
immediate restitution to her for her life of one- 
third of the entire estate, and we can see no 
difference in principle between such an 
arrangement and a reSeryation at the time 
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of an intended acceleration by the life- 
tenant of a substantial interest in the estate 
so accelerated. Stripping off all verbiage, 
it comes to this and no more. The widow 
might have said: “I will surrender two-thirds 


“of my hbusband’s estate to the next rever- 


sioner retaining one-third for the remainder 
of my life.’ The addition of the word 
“maintenance” inthe award really makes, we 
think, no difference whatever. The two acts 
are reciprocal, and the testis simple, If 
the widow had refused to carry out her part 
of the agreement, would any Court have 
compelled her to do so without at the same 
time compelling the plaintiff to perform 
his? Teke result thus arrived at is precisely 
that which, upon a true application of the 
principle of acceleration, makes a nominal 
acceleration of this kind bad and void in the 
eye ofthe law. For for reasons of policy, 
as indicated by their Lordships of the Privy 
Council, it is absolutely necessary that the 
widow shonld withdraw her entire life-estate, 
this being the only guarantee that the accelera- 
tion is genuine, and not made from corrupt 
motives in order to favour a special rever- 
sioner. Entertaining doubt, as I do, of the 
desirability of ever introducing this doctrine 
of the English Law into the Hindu Law of 
this country (Ido not think thatit ever 
really was a part of the Hindu Law), I feel 
no doubt whatever that its application must 
be confined within the narrowest limits. 
Any undue loose extension of it might give 
rise to dishonest transactions and complicated 
litigation. Whether or not consideration 
ought to be regarded at allas part of a good 
acceleration, this much is certain that 
consideration of the kind we find express- 
ed inthis award is really no consideration, 
buta reservation in the widuw’s interest of 
a very substantial part of her original life- 
estate, and that violates the fundamental 
basis of the theoretical dostrine of accelera- 
tion. In our opinion that alone is sufficient 
to show that this was in no sense a case of 
acceleration, and we are not disposed to 
stretch the law so as to include a single 
doubtful case, nor do we consider that there 
are any merits or equities in the plaintiffs’ 
favour which require us to do so. 

There remains one other point, and that 
a point of considerable nicety, to be dealt 
with before we come to our final conclusion. 
In the Court of First Appeal, as wellas in the ; 
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lower Court, the learned Judj‘es appear to 
have though? that upon the general ground 
that no man shall take advantage of his 
own: fraud, the defendant No. 2 cannot in 
this suit at any rate contest the plaintiffs’ 
claim to possession, and the learned Judge 
of second appeal relies upon two cases, one 
of Anant Sttarambawa Pujari v. Ram- 
chandra Atmaram (4), decided by Farran, 
'C. J., and Candy, J., and another much 
more recent case, Willaya Subbaya Hedge 
v. Narayanappa Timmaya (5), decided by 
Russell, J., and Chandavarkar, J. In the 
first of these cases the learned Judges held 
that the defendant being a tenant of the 
plaintiff, and having let in fraudulently and 
collusively the 2nd defendant who denied 
_ the Jandlord’s title, the latter cculd not be 
allowed to resist the landlord’s suit to 
recover possession, but must first surrender, 
and then set’up any title he had in a 
separate suit. This proceeds merely upon 
the ground of constructive estoppel as 
between landlord and tenant, although their 
Lordships appear to bave put it upon the 
much wider grcund of tre maxim that no 
man shal] take advantage cf his own fraud. 


The second was a case of a mortgagor 
retaining possession of his land, against 
whom tbe mortgagee brought a suit upon 
the mortgage for possession. The mort- 
gogor was forrd to have Jet in arciker 


person who claimed by title paramount, and. 


the Ccurts held that that person could not 
resist the mortgagee’s suit. He was first 
to give over possession and then sue on his 
own title. The latter case goes very far and 
the learned Judges expressly put it upon 


the ground of estoppel." It is a somewhat - 


confusing care, because there is much in the 
judgment of the learned Judge who delivered 
judgment which is difficult to reconcile with 
the statement of facts upon which the judg- 
ment is based. However that may be, 
assuming that any given caseis not one 
of estoppel, but referable to the general 
maxim that a man shall not take advantage 
of his own fraud, there are obviously two 
points first to be looked at, one ig whether 
the person against whom this maxim is 


(4) (1897) P. J. 273. 
(5) 12 Ind. Oas. 913; 86 B. 188; 12 Bom. Ta. R, 
1200, E T ini 
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used has really committed a fraud at all; 
and the neat is whether, assuming that he 
has committed a constructive fraud, that has 
given him «vy advantage in the particular 
issue he is cohtesting. Now it is perfectly 
obvious upon etamination not only of tho case- 
law on the subject, but of the theoretical test of 
the notion embodied in the maxim, compared 
with that of estoppel, that the two are . 
quite distinct. The maxim applies to a 
great number of cases in which there 
need be no estoppel at all. It being 
remembered that estoppel is always and 
in strictness no more than a rule of evi- 
dence, itis clear that its operation would 
hardly extend to cases which yet might 
well fall under the broid equitable maxim. 
It is easy to put cases of that kind in 
which there cculd have been no mis- 
representation by the alleged fraud-feasor, 
in which his conduct may have been 
throughout wholly unknown to the plaintiff 
who seeks to shut him ont of Court on 
the ground of his fraud. But there are 
cases, such as those which I have already 
mentiered, relied upon by the Courts below 
in which the two grounds of exclnsion may 
appear to cverlap, and certainly are not 
easy to keep definitely and distinctly 
apart. That is because of the ease with 
which a constructive estoppel is raised and 
entertained by the Courts. Allowing the 
fullest weight both to the legal maxim 
and to cases of constructive estoppel, we 
still have to deal with the facts before us, 
and we shall deal with them particularly 
with reference to the two points we have 
noted, first, whether the defendant No. 2 has 
really - been guilty of any fraud at all; 
secondly, whether, if so, that fraud has 
given him any advantage in the special 
issue to be determined between him and 
the plaintiff. This is clearly not a case 
now of constructive estoppel, such as might 
be extracted from the mortgagee in posses- 
sion fraudulently and collusively handing 
over the security to a third party, knowing 
that party is not claiming through him 
and ihtending to resist the mortgagor, 
should he seek to redeem, by paramount 
title. For, as far as we can see, whatever 
relation between the mortgagor and mort- 
gagee might have been brought into exist- 
ence by the award of 1893, that must 
clearly have come to an end, when tha 
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defendant No. 1 Bechar reconveyed the pro- 
perty to the plaintiff by a registered 
instrument in 1906. The matter has been 
complicated by the introduction of the sub- 
mortgagee, and it is only by reason of 
that introduction that the Oourts below 
appear to have found their way without 
much difficulty to the conclusion that the 
original mortgagee Bechar being the plaint- 
iff’s tenant, since the sub-mortgagee assign- 
ed to the plaintiff, there arises a constructive 
estoppel against defendant No. 2 who has 
thus been let into the tenant’s possession. 
That might be so, if we assume ‘that 
the assignment of the sub-mortgage by 
Desai to the plaintiffs really conveyed to 
the plaintiffs any subsisting rights against 
his own mortgagee, the defendant No. 1. 
But if we look to the terms of the con- 
veyance itself, and if we look further 
back to the origin of the rights of the 
parties in the award of 1893, we find 
some difficulty in coming to this conclusion. 
Although in this suit the plaintiff is not 
ostensibly suing as a mortgagor to redeem, 
that is the only true legal ground upon 
which his right in this suit can be placed. 
Under the award he had the right, we 
will say, to redeem SBechar on payment 
of Rs. 1,700, and he had no other right 
whatever. Accordingly, in 1906, althongh 
by that time any right which he may have 
had on the award of 1893 had long been 
time-barred, he actually does obtain a 
conveyance from the mortgagee on considera- 
tion of his paying off the sub-mortgagee 
and at the same time handing over the 
balance to the original mortgagee. Looked 
at as a whole then, the result of this 
transaction appears to be that the payment 
by the plaintiff to the sub-mortgagee 
Desai was no more than a payment by the 
mortgagee’s agent to his sub-mortgagee, 
and any benefit arising from such payment 
ought certainly to have gone to the mort- 
gagee and not to the plaintiffs, mortgagors. 
Look at the transaction a little more 
closely, and it comes to this. | The 
plaintiffs had to pay Bechar Rs? 1,700. 
Bechar, in anticipation of receiving that 
sum, reconveys the whole property to the 
plaintiffs, which we may observe he was not 
bound todo. Suppose the plaintiffs, Bechar 
and Desai had all three met together at 
this fime, and pursusilb to the true and 
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honest intent of the parties, {he plaintiffs 
had handed Rs. 1,700 to Bachar, and Bechar 
thereout had immediately given Rs. 1,000 
to Desai, can it be said that the plaintiffs 
by such a payment would have acquired 
any of the rights of Desai against Bechar? 
We think there can be but one -answer. 
We think that that is in effect what 
happened, though it has been obscured by 
the forms through which the parties have 
gone. The money paid to Desai was not in 
any real sense the plaintiffs’ money. It was 
Bechar’s money paid in advance for Bechar, 
not money paid by the plaintiffs independently 
on their account to Desai. Therefore, we think 
that the plaintiffs cannot take advantage 
of the assignment which Desai then gave 
them, if they seek to use it adversely to 
Bechar. We think that -the moment 
Bechar reconveyed the mortgaged estate to 
the plaintiffs, he ceased to fill the character 
of a mortgagee at all and in any view 
can be on no higher footing than that of a 
lienor for the unpaid balance of the pur- 
chase-money. And, speaking for myself, T 
am not aware thatthe person so situated 
would be under any fiduciary obligation 
to the owner of the property. So far from 
that being the case, by surrendering the 
property to another person claiming by 
title paramount he would only jeopardise 
his own lien. By this analysis, we have 
surmounted most of the difficulties arising 
out of the case-law which doubtless ap- 
peared so insurmountable to thetwo lower 
Courts of Appeal, and led them to the con- 
clusion that Bechar stood in a fidusiary 
relation to the plaintiffs, that he betrayed 
that relation in making over possession:to 
defendant No. 2, and that as a result of that 
breach of trust defendant No. 2 has gained a 
substantial advantage by being on the record 
of this suit at all, and, therefore, must not 
be allowed to contest the plaintiffs’ claim, 
We think that the whole of that reason- 
ing ig erroneous, as we have shown. But 
even assimiog for a moment that there 
may have been some fiduciary relation, con- 
structive probably, if at all, between Bechar 
and the plaintiffs, and supposing that that 
has been used so as to bring the defendant 
No. 2 upon the record, we should sti 1: have 
to ask ourselves whether in the very de- 
finite issue between himself and the plaint- 
iffs, he has gained any adyantage what- 
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ever. Speaking for myself again,’ I should 
doubt it, It fs quite true that had this been a 
mortgage suit, and nothing more (whereas 
in form it is a suit in ejectment and 
nothing more), a person claiming by title 
paramount both to mortgagor and mort- 
gagee finds no place in such a suit. But 
in a suit in ejectment it may be doubt- 
“ed whether the plaintiff could fairly say 
that the defendant’s position is not stronger 


-here than it wouid have been had the de- 
fendant No. 1 been no more thana trans- 
feree since 1906, and gone out of posses- 


sion and lət the defendant No.2 in. There 
is a very definite issue to be tried between 
defendant No. 2 and the plaintiffs, and whether 
it were tried in this or another suit, I 
cannot see that the de facto possession of 
the one or the other party would be of the 
least advantage in obtaining a determization 
of that issue. The defendant No. 2 comes in 
as an adopted son claiming to divestfrom 
the moment of his adoption the widow’s 
estate, and, therefore, tochallenge all aliena- 
tions made by her. Now the plaintiffs ad- 
mittedly were not in possession of the pro- 
perty which they sue to recover as mort- 
gagors. They are mat by the adopted son 
claiming to be in possession, and the most 
that the plaintiffs could say, as far as I can 
see, would be that but for the defendant 
No. 2 having been let into possession by de- 
fendant No. 1, he could not have appeared in 
this suit atall. Then at any rate he would 
have appeared very shortly in another suit, 
and there could be no question of limitation 
in the matter, so the issue raised would 
again have been raised there, and as I 
said just now the de facto possession of one 
or the other party wonld bave been en- 
tirely irrelevant, and certainly could not have 
given a party so placed any advantage over 
the other, i 


Divesting, by an after-made adoption, 
estate which had in the meantime vested, 
is a question we should have’ had to 
consider had we found that the award 
of 1893 was a true acceleration. 
Tt came in for a good deal of discussion 
in the course of the argument, and i should 
like to make one or two observations upon 
it. 

Courts usually answer it uniformly and 
with much confidence, it may, indeed, be 
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regarded as settled law, that a subsequent 
adoption will not divest estates vested be- 
And the question often 
takes the awkward and inexact form of 
whether a given adoption is a valid adoption 
to the property cf the deceased adoptive 
father. 

Such a case as that of an aceeleration 
first taking place, and then the widow 
adopting, has, we believe, never formed the 
subject of judicial decision. The point of 
difficulty is to find any single, clear and 
uniform principle upon which (a) to rest 
the law commonly favoured in the Courts 
where it is a case of after adoption, and 
(b) to distinguish such a case from that 
of a posthumous natural son. In the latter 
case, it could only be on the assumption 
that his rights arise upon his conception, 
that he could be put upon a different foot- 
ing from an after-adopted son. But I doubt 
whether that ground can be justified in the 
Hindu Law proper. 


Suppose a Hindu begets a son and dies 
next day. What difference in principle can 
there be between his case, and that of a 
son adopted exactly nine months after the 
death of the adopted father? The rale inthe 
Tagore case | Jotindra Yohan Tagore v. Ganendra 
Mohan Tagore (6) } puts after-adopted and pos- 
thumons natural sons on the same footing as 
donees, and exactly ihe same principle 
would, if is submitted, have to be applied 
to cases of the kind we have in view. 
Reasoning to ke found in some of there- 
ported cases against allowing an after-adopt- 
ed son to divest estates vested in the 
meantime, will not do. There we find it 


said that the true reason is that until 
a widow does adopt no one can say 
whether she will or not. But it is as 
true to say that a widow left 


pregnant cannot say, nor can any one say, 
whether she will give birth to a child 


“ab all, or if she does whether that child 


will be a son. A son adcepted fifteen 
years after his adoptive father’s death 
would certainly not be allowed to divest 
estate’ which during that period might 
have vested more than once in others. 
But a posthumous son born a week after 
his father’s death, almost certainly would, 

\6) 18 W. R. 359; 9 B. L. R. 877; Sup. Vol. L A. 47; 
2 Suth P. O. J. 692; 3 Sar, P. O. J, 82. 
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Yet a very little reflection will show that 
the element of time has _ really 
nothing to do with the operation of any 
uniform principle rightly applicable to all 
cases of the kind. Nor upon a rigorous 
analysis is it easy to discover any ground 
upon which to distinguish the case of 
an after-adopted from that of an after- 
born son. f 

Holding as we do that there has been 
no acceleration here, it amounts to this 
and no more than that there has been an 
alienation of -two-thirds of the property to 
reversioners, and we are unable to draw 
any distinction between an alienation to 
a reversioner and an alienation toa third 


person, If the alienation be in any true 
sense an alienation, then it must be govern- 
- ed by the general law which requires 


for the validation of all such alienations 
legal necessity, and we have already, we 
think, given sufficient reasons for holding 
that in this case legal necessity: cannot 
be said even to be alleged, much less 
proved, while the doctrine of acceleration 
will not assist the plaintiffs. The conclusion 
we have come to upon the whole case 
is that the defendant No, 2, appellant 
here, is entitled to resist the plaintiffs’ claim 
as the adopted son, that he is entitled 
to allege that the widow’s alienation of 
1893 under the award was not for legal 
necessity, and as such became void against 
him at the moment of his adoption. He 
is, therefore, now, in our opinion, entitled 
to have that alienation set aside in his 
favour. We must, therefore, allow the 
appeal and dismiss the plaintiffs’ claim 
with all sosts. 

Heaton, J.—I agree in the conclusions 
arrived at. I feel no doubt whatever in 
my own mind that this is not a case of 
acceleration. In the case referred to, viz., 
Behari Lal v. Madho Lal Ahir Gayawal (2), 
in the judgment of the Privy Council, 
it is said: “It was essentially necessary 
to withdraw her own _life-estate, so 
that the whole estate should get vested 
at once in the grantee. 
of the removal of the obstacle of the 


life-estate is a practical check on the 
frequency of such conveyances.” That 
clearly brings out the idea that for an 


acceleration there must be an absolute 


e . 
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annihilation of the widow’s interest, as com” 
plete as if she were dead. In this case ib 
seems to me from the terms of the award 
that there was no amnibilation of the 
widow’s interest. Far from that there 
was a securing to her of a life-interest 
of about a third of the entire estate, and 
to regard that as an acceleration seems 
to me the same as allowing to be done 
by means of a trick or device that which 


‘is forbidden by law. Having once arrived 


at the conclusion that there is no accelera- 
tion, we simply have to deal with an 
alienation. That, I entirely agree, is something 
different from, and antagonistic to, an 
acceleration. Having only an alienation 
to deal with, we have the very common 
case of an adopted son seeking to set 
aside an alienation made by his adoptive 
mother before the adoption and when it 
it admitted, as it is in this case, that 
there was no necessity for the alienation, 
that alienation can be set aside. I also 
think that the circumstances of the caso 
show that there is nothing in equity 
which should prevent us from dealing 
with the defence set up by the defendant 
No. 2 and deciding the case on that 
defence if it is made good, as in this 
case it has been made good. It seems to 
me - quite wrong to describe what has 
happened as a fraud which has been 
participated in not by defendant No. 2 him- 
self, for he is a minor, but by his guardian. 
It is perfectly trce that from a certain 
point of view there might appear some 
degree of meanness about the Jine of 
ecnduct which defendant No. 1 Bechar, 
the natural father of the adopted boy, has 
pursued. Failing to get what he considered 
his rights by any other means, he 
adopted the expedient of giving his son 
in acoption to Raiji’s widow Lala. But, 
however mean a transaction this may 
appear to be,. it is perfectly legal. The 
adoption is a perfectly good adoption, and 
converts the defendant N. 2 into the son 
of Raiji with the rights cf a 
So long as the thing is legal, I cannot 
see that to resort to it as a means of 
asserting one’s rights can be termed a 
fraud. There is also an another point of 
view. If one were to analyse the conduct 
of the different parties who haye taken 


son. - 
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part in this long series of transactions, 

the litigation, the devices, the delays, the 


refusal for years to, give effect to the 
award which had been assented by all, 


it seems to me that ‘it is drawing very 
fine distinctions to single out any one 
- particular party and describe his conduct 


as frandulent.in comparison with that of 
the others. For these reasons, and others 
which my learned colleague has stated 
much more fully -and analytically, I agree 
in the decree which has been ordered. 


Appeal allowed, 





PATNA HIGH COURT. 

Seconp Civiu Appeat No. 552 or 1916. 
December 8, 1916. 
Present:—Mr. Justice Jwala Prasad. 
MOHAMMAD LATIF KHAN-. 
PLAINTIFE— APPELLANT 
versus 
BAJO KOITRI—Dzrenpant— i 

RESPONDENT. l 

Chota Nagpur Tenancy Act {VI B. C.of 1908), s. 208 
-Bengal Reni Recovery Act (VIII of 1865), ss. 11, 4, 
16—Limitation Act (IX of 1908), Sch. I, Art. 188—Auc- 
tion-purchaser, rights of—Suit for possession — Limita- 

ais purchaser under a sale’ held under the Chota 
Nagpur Tenancy Act is entitled to be put in posses. 
sion of the property purchased by him under section 
11 of the Bengal Rent Recovery Act. If he fails to 
obtain possession under that Act, his remedy to 
obtain possession by a civil suit is not barred, 
jf the suit’ is brought within twelve years of 
the sule as required by Article 128 of the Limitation 
Act. 

Appeal against the decree of the Judicial 
Commissioner, Chota Nagpur, dated the 
28th February 1916, confirming that of the: 
Mansif, Chapra, dated the 26th March 1915. 

Mr. Mustafa Khan, for the Appellant. , 

JUDGMENT,.—The appellant is the land- 
lord of the respondent. He purchased the 
holding of the respondent in execution of his 
rent decree. The sale was held in February 
1910. He did not apply for delivery of 
possession and the holding is still in 
possession of the respondent. In May 1914 
he instituted the present snit in the, 
Court of the Munsif of Chapra for recovery 
of possession of the land purchased by him 
at the auction-sale. The lower Appellate 
Court has, dismissed the suit, holding that 
the plaintiff las no remedy in the Civil 
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Court as he failed to seek his relief in the 
Revenue Court that held the sale. I think 
that this view is incorrect. It is open to 
the purchaser at an auction-sale to apply 
to the Court that held the sale for delivery 
of possessicn, or to bring a regular suit. 
The two remedies are concurrent: Kishori 
Mohun Roy Chowdhry v. Chunder Nath 
Pal (1), Bhagwati v. Banwari Lal (2). 
In Sastbhusan Mookerjee v.  Razha- 
nath Bose (3) it was laid down that if 
the auction-purchaser were to sue the 
judgment-debtor for declaration of title 
and for recovery of possession at any time 
within twelve years from the confirmation 
of sale, there would be no answer to the 
claim of the auction-purchaser. The above 
authorities have been followed recently by 
the Full Bench of this Court in 
Abdul Gani v. Raja Ram (4), where the 
question was’ whether an appeal lies from 
an order under rule 95 of Order XXI of 
the Code of Civil Procedure. I do not find 
any difference in sales held under the Chota 
Nagpur Tenancy Act, VI of 1108, section 
208, read with the Rengal Rent Recovery 
Act, VILE of 1865, sections 4 to 16, and those 
held under the Code of Civil Procedure, 
The title vests in the purchaser under 
the sale held under the Chota Nagpur 
Tenancy Act, and the purchaser is entitled 
to be put in possession under section 1l 
cf the Rent Recovery Act. If he fails to 
obtain possession under that Act, his 
remedy to obtain possession by a civil 
suit is not barred. The purcbaser’s remedy 
is alternative and if the suit is brought 
within twelve years from the date of the 
confirmation of the sale, it will not be 
barred under Article 188 of the Limita- 
tion Act. I, therefore, hcld that the 
present suit is not barred. The appeal is 
decreed with costs throughout. 
Appeal allowed, 
(1) 14 C. 644; 7 Ind. Dec. (N. s.) 427. 
(2) 1 Ind. Cas. 416; 31 A. 82; 6 A. L, J. 7l; 5 M. L. 


T. 186. 

(3) 25 Ind. Cas. 267; 19 C. W. N. 535 at p. 840; 20 
C, L J. 483. 

(47 85 Ind. Cas. 468; 1 P. L. J, 282; 20 0. W. N. 
829. 
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CALCUTTA HIGH COURT. 
LETTEKS Parent Appeat No. 27 or 1915. 
May 23, 1916. 

Present:—Sir Lancelot Sanderson, Kr, 
Chief Justice, and 
Justice Sir Asutosh Mookerjee, Kr. 
SARAT CHUNDRA DUTTA— DEFENDANT 
~~ APPELLANT 
versus 


JADAB CHUNDRA GOSWAMI~— 


PLAINTIFE—- RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 107, scope 
of —Tenancy-ut-will— Writing and registration, whether 
necessary— Agreement to pay specified annual rent, 
whether tenancy from year to year. 

The first paragraph of section 107 of the Transfer 
of Property Act is restricted in its terms only to the 
three specified classes of leases enumerated therein, 
viz. (1) a tenancy from year to year, (2) a lease for 
any term exceeding one year and (8), a lease reserv- 
ing an annual rent. In these three cases registration 
is necessary. [p. 957, col. 1.] 

An agreement to pay a specified rent every year 
is not conclusive proof that the tenancy is from year 
to year. [p. 957, col. 2.] 

Durgi Nikarini v, Goberdhan Bose, 24 Ind. Cas. 1&3; 
20 ©. L. J. 448; 19 0. W. N 525 and Gobinda Chandra 
Saha v. Dwarka Nath Patita, 26 Ind. Cas. 962; 20 C, 
L. J. 455; 19 C. W. N. 489, followed, 

A tenancy-at-will can be created verbally and 
leases which do not coma within the first paragraph 
of section 107 can be proved by oral evidence. p. 
957, col. 2 ] 

Surabh ` Narain Lal v. Catherine Sophia, 1 0. 
W. N. 248; Fazel Sheikh v Keramuddi Sheikh, 6 C. W. 
N, 916; Sita Nath Pat v. Kartick Gharmi, 8 C. W. N. 
434; and Fenkatagiri Zamindar v. Raghava, 9 M. 142; 
8 Ind. Dec. (N. s.) 496, referred to. 


Appeal against the following decree of 
Mr. Justice Mallick, dated the lst of February 
1915, in Appeal from Appellate Decree No, 
2885 of 1912. 


“The the defendant 


1814 to 


plaintiff saes 
for the rents of the years 
1317. The defendant denies the re- 
lationship of landlord and tenant. The 
land is situated in the Pabna Municipality 
and the case is, therefore, governed by the 
Transfer of Property Act. The plaintiff 
bases his claim on an oral agreement of 
tenancy. Itis admitted that under section 
107 of the Transfer of Property Act, the 
tenancy could not have been created without 
a lease, but the learned Munsif, fnding that 
the tenancy is established by an ex parte 
rent decree and by the admission of the 
defendant himself in a previous suit, has 
decreed the claim. On appeal the learn- 
ed Subordinate Judge was of opinion that 


. 
. 
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” 


the tenancy could not be proved except by 
an instrument and that a suit for rent 
was not maintainable, and further that no 
damages for use and occupation could be 
decreed as they were not specifically 
claimed. The suit having been dismissed 
the plaintiff prefers this second appeal. 

It is quite clear that although there is 
no registered instrument, it is open to the 
plaintiff to prove by other evidence the 
fact of the tenancy. The learned Subor- 
dinate Judge finds that the evidence ad- 
duced would prove a tenancy if it were 
admissible. In these circumstances it is 
unnecessary to remand the case. The 
tenancy being established, thé question is 
what rent should be paid. The previous 
rent decree does not work an estoppel, 
but it is evidence of the amount payable, 

On the other hand the defendant has 
given no evidence to show that he is not 
liable to pay this amount. I think the 
learned Munsif’s decree is correct. 


With regard to the claim for 1814 which 
bas been held to be barred by limifatior, 
there is no cross-appeal Tle result is 
that the decree of the learned Subordinate 
Judge is set aside and that of the learned 
Munsif restored. The appeal is decreed 
with costs,” i ` 


Babus Mohini Mohan Chukravartty and 
Abinas Chandra Chakravartty, for the Appel- 
lant. 


Dr. D. N. Mitier and Baba Betkuntha 
vaih Mitter, for the Respondent. 
JUDGMENT. 


SANDERSON, C. J.—In this case I think 
this appeal should be dismissed. It is clear 
that on the merits the defendant has no 
case whatever. The learned Mansif in ‘the 
Court below found that the story which 
the defendant set up was a shamelessly 
false one. Now the defendant tries to 
defend this action on a technicality based upon 
section 107 of the Transfer cf Property Act. 
In my judgment his defenee is without 
foundation. That section deals with certain 


‘classes of tenancy which are therein men- 


tioned, namely, a tenancy from year to 
year, or for any term exceeding one year or 
reserving a yearly rent, and which can 
be made only by a registered instrument, 
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Tt has not “been shown in this case that. 


. the tenancy in question which must now 
admittedly be taken to exist was one of 
those mentioned in the section. On the 
other hand, the facts are as set out by the 
learned Munsif in his judgment. He said: 
The defendant entered into the land as a 
tenant of the plaintiff, paid rent for_it for 
a number of years, allowed a decree to be 
passed against him without any contest and 
admitted the tenancy in the defence he raised 
in Mahananda’s suit. The parties have so 
long conducted themselves as landlord and 
tenant, 1 think, that the defendant is estopped 
from questioning the validity of the settle- 
ment which has been acquiesced in and acted 
upon,” These being the facts of the case, 
I think the judgment of Mr. Justice Mallick 
was right, and there is no reason for dis- 
turbing the judgment and this appeal should 
be dismissed with costs. 


MOOKERJEE, J.— I agree that the judgment 
of Mr. Justice Mullick must be affirmed, 


The contention of the appellant is based 
upon a misapprehension of the provisions 
of section ‘107 of the Transfer of Property 
Act, That section does not lay down that 
a lease of immoveable property can be made 
only by a registered instrament, but the 
Legislature has. provided that a lease of im- 
moveable property in three specified cases 
can be made only bya registered instru- 
ment. These cases are, first, a lease from 
year to year, secondly, a lease for any term 
exceeding one year, and thirdly, a lease 
reserving ayearly rent. In the case before 
us, the plaintiff alleged that the defendant 
was a tenant-at-wilJ, that his holding was 
of a temporary character, was non-transfer- 
able and was liable to be termirated by notice 
to quit. The plaintiff also stated that the 
defendant had entered upon the land on 
these conditions and had agreed to pay rent 
at the rate of Rs. 6 a year. 

It is now contended that begause there 
was an agreement to pay rent at the rate 
of Rs. 6 a year the tenancy must be regarded 
as a tenancy from year to year. In my 
opinion, there is no foundation for this con- 
tention. As explained in Durgi Nikarint v. 
Goberdhan Bose (1) and Gobinda Chandra 


(7) 24 Ind. Cas. 188; 20 C. L. J. 448; 190. W. N. 
525. 
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Saha v. Dwarka Nath Patita (2), the 
fact that the rent is reserved at so much 
a year does not conclusively show that the 
tenancy is from yearto year, It is not 
the case of the plaintiff that the defendant 
holds under a tenancy from year to year; 
his case is that the defendant isa tenant- 
at-will, and a tenancy-at-will undoubtedly 
can be created verbally, notwithstanding the 
provisions of section. 107 of the Transfer of 
Property Act. 


lt was finally suggested that even if 
the defendant be a tenant-at-will, the tarms 
of the tenancy can be established only by 
means of a written lease and the amount 
of rent payable in respect of it cannot be 
proved by oral evidence.’ There is no 
foundation for this argument. Numerous 
cases may be found in the books, where it 
has been held thatthe terms of a tenancy 
which does not come within section 107 of 
the Transfer of Property Act can be proved 
by oral evidence:. Surabh Narain Lal 
v. Catherine Sophia (3), Fazel Sheikh v. 
Keramvddi Sheikh (4), Sita Nath Palv. Kartick 
Gharmı (5) and Venkatagiri Zamindar v, 
Raghava (6). 


: Appeal dismissed, 


(2) 26 Ind. Cas. 962; 20 C. L. J. 455; 19 OC. W.N 
489. 


(3) 1 0. W. N. 248. 
(4) 6 C. W. N. 916. 
(5) 8C. W. N. 434. 
(6) 9 M. 142; 3 Ind. Dec. (x. s.) 498. 


MADRAS HIGH COURT, 
Cıvıl Revisiox Petition No. 204 or 1916, 
October 24, 1915. 

Present: — Mr. Justice Srinivasa Aiyangar. 
O. WUTHRIK, Etg.— PLAINTIF p — 
PETITIONER 
VETSUS 


DAVID— Deranvant— RESPONDENT., 

Cit Procedure Code (Act F of 1808), s. 83—Alien 
enemy, suit by—ZLease granted by alien enemy as 
agent of non-enemy subject, enforceability of —Contracis 
with alien enemies, principles affecting, validity of, 

The prohibition as regards intercourse between 
hostile aliens is confined only to commercial 
dealings and does not render illegal all contracts 
whatever be their nature. It extendsto contracts 
wbicb tend to increase the enemy’s resowrces and 


> 
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every kind of trading or commercial dealing, but 
does not prevent an agreement made im enemy 
territory to pay money there out of funds accruing 
there. 14 959, cols. 1 & 2.] 

A lease granted, after the commencement of 
hostilities, by an alien enemy in British India on 
behalf of one who is not shown to be an enemy 
subject, the rent whereof is intended to be used in 
this country and by persons who are not enemies, is 
enforceable. [p. 958, col 2; p. 959, col. 2.1 

‘Kershaw v. Kelsey, 100 Mass. 561, referred to.’ 

In any event, there is no objection to an action 
being laid on the lease when itis brought by an 
agent, who is not an enemy subject, [p. 958, col. 2; p. 
959, col. 2.] 

Enemy subjects resident in British Territory who 
are permitted to remain are not alien enemies and 
can contract like subjects, whether such permission 
is express or implied. The permission should be 
presumed in the case of aliens who were residing 
in British Territory before the outbreak of war and 
who continuc toremain after such outbreak, unless 
they are ordered to remove themselves within a 
certain time and they do not. p. 959, col. 1.] 

Wells v. Williams, 1 Salk. 46; 91 È R. 45; 1 Ld. 
Raym. 282; Daubigny v. Davallon, (1794) 2 Anst. 
462; 145 E. R., 986; 3 R. R 618; Janson v. Driefontein 
Consolidated Mines, Ltd., (1902) A. C. 484; 71 L. J. 
K. B. 857; 87 L. T. 372; 7 Com. Cas. 268; 18 T. L. R. 
190; Schaffenius v. Goldbery, (1916) 1 K. B. 284 at 
p. 292; 85 L. J. K B. 874, referred to, 

Principles relativo to intercourse between the 
subjects of belligerents after commencement of 
hostilities discussed. [p. 958, col. 2; p. 959,cols. 1 & 2.] 

Petition, under section 25 of Act IX of 
1837, praying the High Court to revise the 
decree of the Court of the District Munsif 
at Karkul, in Small Cause Suit No. 412 of 
1915. 

Dr. S. Swaminathan, for the Appellant, 

Mr. B. Seetharama Rao, for the Respond- 


ent. 

JUDGMENT.—This a suit to recover 
rent. The plea is that the lease was granted 
by, and the covenant to pay rent entered 
into with, an alien enemy and the covenant 
was, therefore, void and unenforceable. The 
Trial Judge accepted the plea and dismissed 
the suit and this application is to revise 
the decree. To make the plea intelli- 
gible it is only necessary to state the 
following facts. The land leased is in 
South Canara in British Territory and 
belongs to the Basel Evangelical Mission, 
The lease was granted by Mr. Bublhs, a 
German, the then Secular Agent of the 
Mission, on October 2, 1914, after war was 
declared, to the defendant, a British sub- 
ject. The suit to recover rent was instituted 
by the present Secular Agent of the Mission, 
one Mt, Wuathrik. Enefny character was 
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not attributed to the Basel “Mission; at 
any rate, uo point was raised about it in 
the lower Court and there are no materials 
on record to determine the nationality of 
the Mission. We know nothing about its 
constitution; whether it is a trading cor- 
poration, or a corporation at all, how and 
under what authority was if constituted, 
who are ita members, or what is its principal 
place of residence or business, if any, we 
do not know. 

Again, there was uo contention that the 
plaintiff Mr. Wuthrik is an alien enemy and 
was not entitled to sue in British Indian 
Courts by reason of the prohibition contained 
in section 83 of the Code. 

There was, further, no contention that 
Herr Bubus could not, after, the declaration 
of war, act or continue to act as the Agent 
of the Mission, č. e., that the Basel Mission 
could not, after war was declared, appoint 
a German as Agent or if there was a previous 
contract of agency, that agency was abrogat- 
ed by the war. 

The only question then is whether the 
covenant to pay rent is void as Herr Buhus 
was a (German. I am not familiar with 
this branch of law, but on the best investiga- 
tion that I could make of this matter, for the 
present purpose, I have arrived at the fol- 
lowing conclusions as best supported by 
authority: 


(1) On a declaration of war the citizens or 
subjects of the belligerents become enemies 
of each other and political status determines 
the question of enemy ownership. Vattel 
Droit des Gens, liv. 3, c. 5, section 70 (cited 
at pace 494 of 1902 Appeal Cases). [Janson 
vy. Driefontein Consolidated Mines Ltd. (1)]. 
The Beneto Hstenger (2) at page 571 per 
Faller, Chief Justice. 

(2) On adeclaration of war it appears the 
sovereign has in theory full right to take the 
persons and confiscate the tangible property 
of the enemy found within his territory; this 
right, howéver, is said to be a naked and im- 
politic right condemned by the enlightened 
conscience and judgment of modern times, 
Hang-r v. Abbott (3), and in practice is not 
likely to be resorted to exeept in case of 


public necessity or by way of reprisal; but a 
(1) (1902) A. ©. 484 at p. 499; 71 L. J. K. B. 857; 
87 L. T. 372: 7 Com. Cas. 268; 18 T. L. R. 796, 
(2; 176 U.S. 568; 44 Law. Ed. 592. * 
(3) 6 Wall. 582 at p. 586; 18 Law. Ed. 989, 


~ 
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declaration of war per se does not import a 
confiscation of enemy property found on land 
or on the high seas. Brown v. United States 


(4). 


(3) During war all commercial intercourse 
and trading between enemies is illegal unless 
sanctioned by the authority of the Govern- 
ment, Persons resident in enemy country, 
whatever their nationality, are treated as 
enemies as far as relates to their trade. 
Their commercial domicile during war or 
their war domicile determines their enemy 
character. Janson v. Driefontein Consolidated 
Mines Ltd. (1); at page 499 per Lord Davey, 
at pages 505 and £06 per Lord Lindley. From 
this it follows that enemy subjects resident-in 
British Territory who are permitted to remain 
are not alien enemies, and can contract like 
subjects Whether such permission should be 
express or may be implied by a person being 
allowed to remain is a point on which there 
appears to be some-diversity of opinion; but the 
weight of anthority appears to favour tie 
view, at any rate in the case of aliens who were 
residing in British Territory before the out- 
break of war and” who continue to remain 
after such outbreak, that permission should be 
presumed, unless they are ordered to remove 
themselves within a certain time and they do 
not. This, i think, is tbe effect of the 
decisions in Wells v. Williams (5), Daubigny 
v. Davallon (6), Janson v. Driefontein Con- 
solidated Mines Lid. (1), bottom of page, 505 


“and top of page 505, per Lord Lindley, 


Kershaw vy. Kelsey (7), Schoffenius v, Goldberg 
(8). . 


‘4, The prohibition as regards intercourse 
between hostile aliens ison the best authority 
confined only to commercial intercourse and 
does not render illegal all contracts whatever 
be their nature. The question was elaborate- 
ly disscussed in the leading case of Kershaw 
v. Kelsey (7) by Gray, J., and the conclusion 
reached that the prohibition extended only 
to in ercourse between citizens of the two 
belligerents which was inconsistent with 
the state of war between them, including any 


(4) 8 Cranch 110; 3 Law. Ed. 504. 

(6) 1 Salk. 46; 91 E. R. 45; 1 Ld. Raym. 282. 

(6) (1794) 2 Anst. 462; 145 E. R. 936; 3 R. R. 613. 
(7) 100 Mass. 561, 

(8) (1916) 1 K. B. 284 at p. 292; 85 L, J. K. B. 374, 
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act or contract which tends to increase his 
resources and every kind of trading or 
commercial dealing, but itdid not prevent an 
agreement made in enemy territory to pay 
money there out of funds accruing there. 
It was also said that when a creditor, 
although a subject of the enemy, remains in 
the country of the debtor or has a known 
agent there, authorised to receive the 
amount of the debt during war, payment 
there to such creditor or his agent can, in no 
respect, be construed as a violation of the 
duties imposed by the war. This appears 
to be the opinion of Lord Davey and Lord 
Lindley in Janson v. Driefontein Oonsolidated 
Mines, Ltd. (1) and of Lord Stowell in ‘The 
Heop(9). In Willison v. Patteson (10) it is said 
in general terms that all contracts with an 
alien enemy are void, but the drawing of the 
bill in that case appears to be a commercial 
transaction and involved inthe withdrawing 
of money from England to France. In The 
Julia (11) Story, J., took a diffirent view, 
but the observations appear to be obiter. In 
United States v. Lane (12) Davis, J., said: “By 
a universally recognized principle of public 
law commercial intercourse between states 
at war with each other is interdicted.” 

If either of the last two conclusions is 
correct, there cau be no doubt that the 
defendant’s plea is not an answer to the 
suit. It is not said that Mr. Buhus came 
into British India after the declaration of 
war. Again the lease cannot be said to be 
a comrercial transaction; the rent payable 
was intended apparently to be used in this 
country for the purpose of the Mission. The 
case of Kershaw v. Kelsey (7) appears to 
be on all fours with the present case and is 
precisely in point. x; 

I, therefore, reverse the decree of the lower 
Court and remand the suit for trial according 
to law. Costs will abide. 

Petition allowed ; Suit remanded. 


(9) (1799) 1 Ch. Rub, 196 at p. 199; 1 Engl. Pri. 
Cas. 104. ; 

(10) (1817) 7 Tount. 439; 1 Mooro 133; 129 E, R 
176; 19 B. R. 525. 

(11) 8 Cranch 181 at p. 193; 3 Law. Ed. 628, 

(12) 8 Wall. 185 at p. 195; 19 Law. Ed. 445, 
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PATNA HIGH COURT. 
Secoxp Civit APPEAL No. 8828 or 1912. 
December 21, 1916. 
Present:—Mr. Justice Sharfuddin and 

Mr. Justice Roe. 
PUNCHA THAKUR AND ANOTHER— 
PLAINTIFES— APPELLANTS 
TETSUS 


BINDESWARI THAKUR AND OTHERS— 


Derenvants— RESPONDENTS, 

Hindu Law—Custom, essentials of—Temple, ancient 
—Intention of founder— Presumption—Transfer of 
right to receive offerings made to temple, validity of 
—Public policy—Estoppel, whether can validate invalid 
transfer. Z 

Custom, in order to prevail against the general 
law, must be proved to be immemorial, reasonable, 
certain and costinued without interruption since 
its immemorial origin. [p. 962, col. 1.] Í 

Rajah Vurmah Valia v. Ravi Vurmah Kunhi Kutly, 
1 M. 235 (P. CO); 41. A. 76; LInd Jur. 134: 3 Sar. P. 
C. J. 687; 3 Suth. P. C. J. 382; 1 Ind. Deo. (xN. s) 166, 
and Mahamaya Debi v, Haridas Haldar, 27 Ind. Cas. 
400: 19 C. W. N. 508; 20 0. L.J. 283; 42 C. 465, 
referred to. WAN h | 

Where the origin of a foundation is lost in anti- 
quity, then unless a custom to the contrary is estab- 
lished, ib must be presumed that the original 
founder intended, in making his delegation of the 
powers of worship to certain persons, that those 
powers should remain in their hands for the good of the 
temple and the convenience of the public, and that 
itis against public policy that persons to whom 
those powers of worship have been delegated 
should of their own free will make a delegation of 
those powers to a third party. [p, 962, col. LJ 

In the case of such a foundation a custom per- 
mitting alienation is not established by six undisput- 
ed transfers. p. 962, col. 1.] : : 

A transfer of the right to receive offerings made 
toa temple is, therefore, void as against public 
policy. |p. 862, col. 1] h i 

Rajah Vurmah Valia v. Ravi Vurmah Kunhi Kutty, 
1 M. 235 (P. C.): 4 I. A. 76; 1 Ind. Jur. 134; 3 Sar. 
P, 0, J.687; 3 Suth. P. O, J. 382; 1 Ind. Dec. (xN. 8.) 
156, Ramasawmy Aiyar v. Venkata Achari, 9 M. I A. 
344; 2 W. R. 21 (P. CO); 1 Suth, P, C. J, 492; 2 Sar. 
P. C.J. 1; 19 E. R. 771, Srimati Mallika Dasi v. Ratan- 
mani Chakervarti, 1 C. W. N. 493 and Mahamaya Debi 
v. Haridas Haldar, 27 Ind. Cas. 400; 19 C. W. N. 208; 
20C. L. J. 183; 42 0. 455, referred to. 

Whore a transfer is contrary to publio policy, 
neither party can make ib legal by creating estoppel. 
[p. 962, col. 1.] j NA 

Appeal against the decree of the Officiating 
Additional Sub-Judge, Mozaffarpore, dated 
the 7th October 1912, confirmig hat of 
the Munsif, Mozaffarpore, dated ihe 29th 
June 1912. 

Messrs. Lachmi Narain Sinha and Baidya 
Nath Narain Sinha, for the Appellants. 

Mr. Gour Uhandra Pal, for the Respond- 


ents. , Fe 
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JUDGMENT, e 


Rog, J—The property in dispute in this 
case is a 38-annas share in the offer- 
ings made to the temple of Sri Bhairo- , 
nathjiin the District of Mezaffarpore. This 
three annas belonged to the plaintiffs’ 
family and was mortgaged by the plaint- 
ifs father, who is still alive, to the defend- 
ants second party. A suit was instituted 
upon the basis of this mortgage and the 
3-annas share was put up for sale and 
purchased by the defendants second 
party, who took out delivery of possession 
on the 18th January 1901 and a few 
days after transferred the property pur- 
chased to the defendant Ist party. On the 
llth April 1911, the plaintiff instituted 
the present suit for a declaration that 
the sale (transfer?) made by the father was 
void as against him and that, therefore, 
the whole share transferred from his 
father’s hands into the hands of the 
first defendant through the second defend- 
ant should be restored to the plaintiff. The 
ground taken for this suit was that the plaint- 
iff's father had no right to mortgage the 
plaintifi’s interest in this share cf the offer- 
ings and that the mortgage itself and the 
mortgage decree were illegal and void, for the 
reason that the offerings were not trans- 
ferable and the second party who was not 
either a panda or pujart could not acquire 
any right init. The lower Courts concurred 
in holding that the property transferred by 
the plaintiffs’ father was inalienable and 
that, therefore, the transfer was void. A 
plea of estoppel had been set up by the 
defendants, on the ground that the 
plaintiff's father having led the mortgagee 
to believe that the property was alienable 
his son cannot be heard to say that it 
was inalienable. On appeal to the High 
Court at Calcutta it was held by my 
Jearned brother sitting with Mr. Justice 
Coxe that the property transferred was 
without doubt inalienable and that statutory 
provisions being against the transfer, no 
question of estoppel would arise. An 
application for review was made against 
this judgment and admitted to hearing, 
on the ground that there was no statutory 
bar to the transfer of such a right as was 
transferred in this case and that „there 
had not been by the lower Courts a suffi. 
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ciently fugl enquiry into the origin of rights 
transferred by the plaintiff's father. 

The case again comes before this Court, 
the whole question having been laid open 
by the order admitting the petition for re- 
view. I have no hesitation in concurring in 
‘the conclusions arrived at in the previous 
judgment. I venture only, with respect, 
to suggest that in the last lines of that judg- 
ment for the words ‘statutory provisions” 
the words ‘public policy’ should be read. 

My reasons for this opinion are based large- 
ly upon the decision in the Privy Council.case 
of Rajah Vurmah Valia v. Ravi Vurma Kunhi 
Kutty (1). The actual facts surrounding the 
present endowment are lost in antiquity. No 
man can say who built the temple in 
which these offerings are made and no 
man cansay who were the original priests to 
whom the right to conduct worship ard 
receive offerings was delegated. All that 
we do know is that in the memory of man 
there have been six operative transfers of 
shares in the right to receive offerings and 
this is the seventh, and is the first in which 
the right of the pujaris to transfer their 
interest in future offerings has been con- 
tested. We are asked to remand the case 
that all these points might be gone into. 
But a remand for taking of fresh evidence 
should only be made in very special circum- 
stances, and it is clear that no further 
light can be thrown upon the origin 
of the temple and appointment of pujaris 
and it must be presumed that out of the 
seven instances of transfer only one, the 
one before us, has been disputed before 
the Court, The case is in many respects 
similar to the Madras caye upon which 
my opinion is based. There the original 
endowment had been lost in antiquity, the 
original founder was unknown, his original 
intentions in appointing a person to hold 
the office of the priest conld not be 
ascertained. Their Lordships of the Judici- 
al Committee made the following observa- 
tions upon a position of this nature:— 

“The unknown founder may be supposed 
to have established this species of corpora- 
tion with the distinct object of securing the 
due performance of the worship and the due 


(1) 1 M. 285 (P.C.); 4 I. A. 76; 1 Ind. Jur. 134;8 
Sar.P. C. J. 687; 3 Suth, P. ©. J. 382; 1 Ind. Dec, 
(x. s.) 156. 


61 


INDIAN CASES. 


961 


administration of the property by the instru- 
mentality and at the discretion of four persons 
capable of deliberating and bound to deliberate 
together he may also have considered 
it essential that those four persons should 
be the heads of particular families resident 
in a particular district, open to tbe public 
opinion of that district, and having that 
sort of family interest in the maintenance 
of this religious worship which would 
ensure its due performance. It seems very 
unreasonable to suppose that the founder of 
such a corporation ever intended to 
empower the four trustees of his creation at 
their mere will to transfer their 
office and its duties, with all the 
property of the trust, to a single 
individual who might act according to 
his sole discretion, and might have no 
connection with the families from which 
the trustees were to be taken.” 

Further they went on to say at page 
250: 

“Custom must prevail against the 
general law. That such would be the 
consequence of a well-proved and establish- 
ed custom their Lordships do not deny. 
In the present case, however, the Civil 
Judge has distinctly found against the 
existence of the custom.” 


That case and the case of Ramasawmy 
Aiyan v. Venkata Achari (2) are good 
authority for the proposition that where it 
is shown that a particular office has been 
by custom alienable, itis not against public 
policy that such transfers should take 
place, and as I read the decision in the 
latter case the alienation of the right of 
the pujari in that particular case was 
confined to persons of the same class as 
the transferor and equally capable with 
them of performing a due turn of worship. 
In the case of rimati Mallika Dasi v. 
Ratanmant Chakervarti (3) it was distinctly 
laid down that the right to perform a 
turn of worship and receive offerings 
during that turn was alienable. And in 
Mahamaya Debi v. Haridas Haldar(4) that pro- 


(2) 9 M. I. A. 344; 2 
J. 492; 2 Sar. P. O. J. 
(3) 1 0. W. N. 493. 
(4) 27 Ind. Cas. 

208; 42 O. 455. 


W. R. at C); 1 Suth, P, O, 
1; 19E. R.7 


400; 200. L. J. 183; 190, W. N 
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CHINTA HARARAN DAS V. RADHA CHARAN IODDAR, 


‘position was not denied. What was asserted 
in that case was that prima facie the 
transfer of such an office was opposed to 
public policy but yet upon proof of a custom 
extending beyond the memory of man and 
not in itself unreasonable, it might be said 
that considerations of public policy no 
longer oppose the trarsfer. In the particular 
case then considered that custom was 
proved to be immemorial, reasonable, 
certain and continued without interruption 
since its immemorial origin. The principle, 
therefore, upon which the present case 
should be decided is this, that the origin 
of the foundation being lost in antiquity 
it must .be presumed that the original 
‘founder intended, in making bis delegation 
of the powers of worship to the ancestors 
of the plaintiffs, that those powers of worship 
should remain in their 
good of the temple and for the conve- 
nience of the public, and that it is 
against public policy that persons to whoni 
these powers of worship have been delegat- 
ed, should of their own free will make a 
delegation of those powers to a third 
-party. Before that principle can be over- 
ridden it must be shown that there is a 
custom, immemorial, unbroken, reasonable, 
and certain. It is impossible for us to 
hold that by six undisputed transfers a 
custom, immemorial, unbroken, reasonable, 
and certain, has been proved. I would, 
‘therefore, hold that the mortgage made 
by the father of the present plaintiff in 
favour of the second defendant was void 
as against public policy and that the sale 
in execution of that mortgage was equally 
void, Where a transfer is contrary to 
public policy neither party can’ make it 
legal by creating estoppel. 
In my view the appeal ‘should be again 
‘dismissed with costs throughout. 
SHARFUDDIN, J.—I agree. 
. Appeal dismissed. 


ee. 


hands for the. 


CALCUTTA HIGH COURT. 
Arran FROM APPELLATE Decreu No. 1948 
oF 1913, 

December 6, 1916. 
Present:—Mr. Justice N. R, Chatterjea and 
Mr. Justice Newbould. 

CHINTA HARARAN DAS AND otaers— 
Derenpants—APPELLANTS 

versus s 
RADHA CHARAN PODDAR—Prasntivr— 
RESPONDENT. 

Civil Procedure Code (Act T of 1903), O. XX—Decree 
— Court, cognizance by, of events happening after insti- 
tution of suit or appeal—Jurisdiction, 

In exceptional cases Courts can take cognizance of 
events since the institution of a suitor appeal where 
the adoption of such a course tends to shorten ‘liti- 
gation and best subserve the ends of justice. [p. $63, 
col, 2.] i 

A. plaintiff, therefore, is entitled to a decree for khas 
possession of a land on declaration of title in a suit 
brought for the purpose, where it is found that the 
defendant was holding the land under an tiara lease 
subsisting at the time of the institution of the suit 
but which expired before the date of the decree. [p. 
963, col. 2.) : . t 

Appeal against the decree of the Subordi- 
nate Judge, lst Court, Dacca, dated the 9th 
October 1912, reversing that of the Registrar 
Munsif, Munshigunj, dated the 19th of July 


1910. 


FACTS of the case appear from the 
judgment, ; 


Babu Gunada Oharan Sen (with him Babu 
Dwarkanath Chakravarty), for the Appel- 
Jants.—Tbe plaint itself says that theré was 
an tjara lease of the land subsisting in 
favour of defendant No, 41 up to the year 
1316. This #jara lease in favour of defend- 
ant No. 41 was: still subsisting at the 
time of the institution of the suit, Plaintiffs 
suit ought to be dismissed under the above 
circumstances. - Refers to Ram Ratan Sahu 
v. Mohant Sahu (1) and Ramanadan Ohetti 
v. Pulikutti Servai (2). 

Plaintiffs ‘ought to have bronghta fresh 
suit when the lease had expired. Ramanadan 
Ohetit v. Pulikutti Servat (2) is quite on all 
fours with the present case. In Ramanadan 
Chetti v. Pulikutti Servai (2) reliance has been 
placed upon Davis v. Kazee Abdool Hamed 
(3). In Davis y.-Kazee Abdool Hamed (3) 


1) 6 C. L. J. 74 at p. 78; 11 0. W. N. 732. 
2) 21 M. 288; 8 M. L. J, 121; 7 Ind, Dec, (N, s) 559. 
(3) 8 W. R. 55 ab p. 58. | 
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also there was that sort of lease and the land- 
lord sued for’ khas possession before the 
termination of the lease, Vide also 
Molmal loth Krishnan Nambudri v. 
Secretary of State (4), which is like the 
present one. This class of cases has never 
been held to be covered by the exception to 
the general rule. Rat Charan Mandal v. 
Biswanath Mandal (5) is distinguishable. 
The point is whether upon the plaint as 
framed, the plaintiffs would be entitled to 
any relief. The general principle stated is 
in Ram Ratan Sahu v. Mohant Sahu (1). 
The exception has no application in this 
case. Your Lordships cannot alow a 
plaintiff change front as often as he likes. 
There will be no cause of action until the 
lease has terminated. In Duvis v. Kazee 
Abdul Hamed (3), as above cited, the 


lease had been subsisting and it expired. 


during the pendency of the suit. There 
was failure of cause of action of the plaint- 
iff, still he is going to succeed. 

. Babu Akhoy Kumar Banerji, for the 
Respoudents, referred to Rai Oharan 
Mandal v. Biswanath Mandal (5) and Nuri 
Miah v. Ambica Singh (6), as showing that 
the Courts can take notice of events since 
the institution of a suit. 

Babu Gunoda Oharan Sen, in reply.—In 
Rat Oharan Nondal v, Biswanath Mandal 
(5) and Nuri Miah v. Ambica Singh (6), relief 
could be given upon the plaint as framed 
and the facts in these two cases were 
quite different. Here the plaintiff could not 
get the relief asked for on the plaint as 
framed and his cause of action for khas 


possession had not arisen when the suit was, 


instituted. 

JUDGMENT.—The  plaintiff-respondent 
brought the suit out of which this appeal 
arises, for a declaration of his title to and 
recovery of khas possession of the land in 
suit. Defendants Nos. 1 and 41 contested 
the suit. The former claimed the land as 
appertaining to his estate. The latter sup- 
ported the former and pleaded that he had 
taken settlement from him (the defendant 
No. 1) and had been holding under such 


(4) 4 Ind. Cas. 30; 19 M. L. J. 347; 5 M. L. T. 218, 

(5) 26 Ind. Cas. 410; 20 O. L. J. 107. 

(6) 34 Ind, Cas. 869; 200. W. N. 1099 at p. 1110; 
440, 47., 
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The Court 
of first instance found the question of title 
in favour of the plaintiff. There was an 
allegation in the plaint that there was an 
ijara lease of the land in favour of defend- 
ant No. 41 up to 1316, but that it was 
surrendered by him (the defendant No. 41) 
after service of notice, before the institu- 
tion of the suit. The Court of first instance 
held that the relinquishment had not been 
proved, and passed a decree declaring the 
plaintiff’s title to the land and for possession 
through defendant No, 41 till 1316. That 
decree was set aside on appeal and the case 
was remanded. When the case was decid- 
ed after remand, the Court of first instance 
gave a decree to the plaintiff for khas pos- 
session as thelease had admittedly expired 


atthe date of such decree, and that decree 


has been affirmed on appeal by the lower 
Appellate Court with some variations. 

The main question argued before us is 
whether, having regard to the allegation in 
the plaint that the term of the jara was 
up to 1316, the case should not be remand- 
ed to the lower Appellate Court for a find- 
ing upon the point whether the zara lease 
determined before the institution of the 
suit. We do not think, however, that we 
ought to remand the case. The term of the 
ijara expired in 1316, 2.e., before the final 
decree of the Court of first instance. It, no 
doubt, expired after the institution of the 
suit, but in exceptional cases Courts have 
taken cognizance of events since the in- 
stitution ofa suit onappeal, where the adop- 
tion of such a course tends to “shorten litiga- 
tion and best subserve the ends of justice.” 
The decree, therefore, which was passed by 
the Court of first instance originally (before 
remand) namely, that the plaintiff do recover 
possession through the defendant No. 41 
up to 1316 should not be passed now, when 
more than seven years have elapsed from 
the date of the expiry of the ijara. 

Then again, the defendant No. 41 from 
before the institution of the suit repudiated 
the tenancy of the disputed land as being 
included “within the zara under the plaint- 
iff, and set up the title of the defendant No. 
1 and possession under him. He sided with 
the defendant No. 1 throughout in this liti- 
gation and even in this Court filed the 
appeal jointly with him, 
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Lastly, ib has been urged before us that 

the defendant No. 41 paid the zara rent 


up to 1316 although he held the disputed land 
under defendant No. 1, and that under these 


circumstances, there cught not to be any- 


decree for mesne profits in favour of the plaint- 
iff either against defendant No. 41 or against 
defendant No, 1. The question of mesne 
profits has been left for determination ata 
subsequent stage of the suit, and the ques- 
tion whether defendant No. 41 really paid 
the dara rent up to 1816 will, therefore, 
be determined in a subsequent proceeding; 
and, if that question is found in favour of 
the defendant, the plaintiff will not be 
entitled to any mesne profits for the period 
for which the zara rent might have been 
paid by the defendant No. 41. With these 


observations the appeal is dismissed with 


costs. : 
Appeal dismissed, 


MADRAS HIGH COURT. 
DLerrers Parent AppeaL No. 113 or 
October 2, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Krishnan. 
SIVAKOLUNDU PILLAI—Respronpent 
No, 1— APPELLANT 
versus 
GANAPATHY IYER AND orgers— 
PETITIONER AND Responpents Nos. 2 & 3— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s, 99, O. XXI, 
rr. 54 (g), 89, 90, 91, 92—Ewecution of decree— 
Sale, order for, without prior attachment—Irregula- 
rity-—Appeal, sale held during pendency of—Loss or 
prejudice to party, absence of ~Appellaie Court, duty 
of. 
Diba is only a step tobe taken by the 
executing Court in bringing to sale the property 
of a judgment-debtor. If euch a step is omitted and 
gale of the property is ordered, the sale can be 
set aside only if it has resulted in substantial loss 
to the party and once the sale is confirmed, the 
objection as to invalidity of attachment can no 
longer be’ urged. The absence of attaglement is a 
mere irregularity, which does not affect the jurisdic- 
tion of the executing ge to sell immoveable pro- 

ty. [p. 965, col. 1. 

PS dhan v. Bholanath, 21 A. 311; A. W. N. (189) 
84; 9'Ind. Dec. (x s.) 507, followed. 

Section 99, Civil Procedure Code, shows the 

principle to be adopted in appeals. An Appellate 


Court should not reverse fhe order of the first Court 


1915. 
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ona point which is of no importance and which 
does noi affect the merits of the case, [p. 965, col. 1.] 

Where a sale has actually taken place aud been 
confirmed during the pendency of an appeal agairst 
an order for sale without a subsisting attachment, 
the Appellate Court should not set aside the salo 
where no loss. or prejudice is shown to have resulted 
thereby to a party. [p. 966, col. 2.] f 

Nomuna Bibi v. Roshun Miah, 9 Ind, Cas, 558; 88 C. 
482, 15 C. W. N. 428; 13 C. L. J. 621, dissented from. 

Zain-ul-abdin Khan v. Muhammud Asghar Ali Khan, 
10 A. 166; 15 I. A. 12; 5 Sar, P. O. J. 129; 6 Ind. Dec, 
(x. s.) 112, distinguished. 

Appeal under clause 15 of the Letters 
Patentagainst the judgment of Mr. Justice 
Sadasiva Aiyar, in Appeal against Order No. 
preferred against the order 
of the Conrt of the Subordinate Judge, 
Kumbakonan, in Execution Petition Register 
No. 26 of 1915,in Original Suit No. 23 of 
1901. ‘ 

Mr. O. V. Ananthakrishna Adyar (with him 
Mr. K. R. Rangaswumi Atyangar), for the, 
Appellant. 

Mr. T. Narasimha Atyangar (with him 
Messrs. T. 8. Krishna Asar and K, S. Jaya- 
rama Atyar), for the Respondents. 


JUDGMENT, 

Krisanan, J.—This appeal arises from an 
application for execution of the decree in 
Original Suit No. 23 of 1901 in plaintiff’s 
favour, by sale of defendants’ immoveable 
properties. Among other objections which 
are not now material, defendants contended 
that the properties could be not sold without 
a fresh attachment as the attachment made 
in the previons execution application was 
no longer subsisting. Plaintiffs contended 
that it was, and the Subordinate Judge 
agreeing with that contention directed the 
sale of the properties without a fresh attach- 
ment. The defendants appealed to this 
Court against that order; the learned 
Judge who heard the appeal dismissed it, on 
the ground that the existence of a subsist- 
ing attachment was res judicata between 
the parties by reason of a previous order 
by the Subordinate Judge. The Letters 
Patent Appeal before us is against that 
judgment. 

The appellants contend that there was 
no subsisting attachment in fact and that 
the question is not ves judicata as the pre- 
vious order relied on by the learned Judge 
did not decide anything about it. Respond- 
ents have tried to support the vidw taken 
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on both these points and have urged in 
addition that even if we thought that these 
two points were wrongly decided and 
that there was no proper attachment, we 
should not interfere on that ground as the 
sale ordered has been carried out, and the 
Subordinate Court, rejecting the application 
by the first defendant to set it aside for 
irregularity, has ccnfrmed it under Order 
XXI, rule 92, and it has now become ab. 
solute, These facts have been proved be- 
fore us by affidavit and the defendants do 
not deny them but merely state that the 
decrce-holders themselves are the 
chasers, 

It is not denied that the sale can no 
longer be set aside for any irregularity in 
its conduct, however material it may be, but 
it is urged that the absence of attachment 
is not a mere irregularity but one that 
affects the jurisdiction of the executing 
Court to sell immoveable property. It has 
been held in Sheodhyan v, 
that it is only an irregularity; I entirely 
agree with the view expressed there and 
with the observations of the learned Judges 
as to the object of attachment. Attachment 
is only a step to be taken by the execut- 
ing Court in bringing to sale the properties of 
a judgment-debtor. If such a step is omit- 
ted the sale can be set aside only if it has 
resulted in substantial loss,and once the sale 
is confirmed the objection can no longer be 
urged, h 

It was next argued that we should take 
no notice of what happened after the date 
of the Subordinate Judge’s order uppealed 
against, but set it aside if we think it 
erroneous and leave the parties to take such 
further steps as they liked. I do not think 
it right to do so when we know that 
ihe. . proceedings in execution have 
stage where the objection 
regarding want of attachment is no longer 
material and will not affect the concluded 
sale. It seems to me that section 99, Civil 
Procedure Code, shows the principle to be 
adopted in appeals; and we should not 
reverse the order of the first Court on a 
point which is of no importance now and 
which does not affect the merits of the 
case. The learned Vakil for the appellants 


(1) 21 A. 31l; A, W. N. (1899) 84; 9 Ind, Dec. 


(N. s.) 907. 
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has cited the observations at the end of 
the judgment of Chitty, J., in Nomuna 
Bibi v. Roshun Meah (2) asin his favour. 
The question, however, does not seem to have 
been fully argued before the learned Judges 
as there is no reference to it in the judg- 
ment of Coxe, J,at all. With all respect 
to the learned Judge, I am unable to follow 
his view. The decision of the Privy Council 
in Zain-ul-abdin Khan v. Muhammad Asghar 
Ali Khan (8), also cited for the appellants, 
has no application, as that was a case where 
the decree itself in execution of which the 
sale took place had been subsequently modi- 
fied; the sale there was thus an incompe- 
tent sale and could be upheld only in favour 
of strangers purchasers not parties to the 
decree. In the case before us, the absence 
of attachment did not invalidate the sale 
without loss being proved; and that ques- 
tion has now been settled against the de- 
fendants by the rejection of their applica- 
tion under Order KAT, rule 90. The fact, 
therefore, that the plaintiffs-decree-holders 
were themselves the purchasers here, is of 
no importance; the sale in their favour has 
been confirmed and is valid. 

I am, therefore, of opinion that the de- 
fendants’ appeal fails on the last ground 
urged by the respondents’ Vakil and it is 
not necessary for us to consider the correct- 
ness. of the first two points argued. I will 
dismiss the appeal with costs of first re- 
spondent, 

OLDFIELD, J.—I agree. 

Appeal dismissed, 


V., R. P. 

(2) 9 Ind. Cas, 558; 3S 0, 482; 15 ©. W. N. 42%; 13 
C. L. J. 82L 4 

(3) 10 A, 166; 15 I. A. 12; 6 Sar, P. C, J. 129; 6 Ind, 
Dec. (N. 8.) 112. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 3653 
or 1914, 

November 22, 1916. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
NAGENDRA LAL CHOWDHURY—, 
PLAINTIFF— APPELLANT 
VETSUS 
HAMDOO MIA —Derenpant— 


RESPONDENT. 
Abwabs—Rent, consolidatetl, several items one of 
which is given as jama, totalled as, 
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Where, at the head of a kabuliyai, an amount of rent 
was written down as the consolidated rent or the 
total rent which the tenant undertook to pay for the 
land and in arriving atthe total several items were 
taken into consideration, one of which was given as 
the jama (rent): 


Held, that tho items, other than the one given as 
the jama, were not abwabs, as what was agreed to be 
paid by the tenant was the consolidated rent which 
included those items. [p. 966, col. 2.] 

Radha Charan Ray Chowdhry v. Golak Chandra 
Ghose, 31 O., 834; 8 C. W. N. 529, followed. 

Appeal against the decree of the District 
Judge, Chittagong, dated the 28th April 
1914, affirming that of the Munsif, 
Hathazari, dated the 7th April 1913. 


FACTS material tothis report are as 
follows. In a suit brought by the landlord 
against the tenants for recovery of arrears of 
vent, cesses, ete., the tenants pleaded inter liaa 
that certain items claimed by the landlord 
were abwabs. The kabuliyat on which the 
tenants relied for showing that those items 
were abwabs was tothe following effect:— 

“ Kabuliyat creating permanent tenure ( Bando- 
bustht kaimi taluka kabuliyat) under Taraf 
(Estate) Karfal Charia, owner thereof 
Abhaya Charan Choudhuri * * # 
Taluk Ali Muhammad son of * * kah 

Total land, 3 kanals, 16 gandas, 1 kara; 
Jama, Rs. 10-8; Cess, Re. 1-6; Dak cess, 
2 annas; Price of Bhet, Re. 1; Consolidated 
rent, Rs. 13 


Instalments, 
; Rs, 
Aswin ve pi ager 5 
Pous ssy A 4 
Falgoon 4] 
Total 13 


I of my own accord having fixed the afore- 
said rent for the above land execute this 
taluka kabuliyat. I to my sons, grand- 
sons and so on downwards shall pay 
in your office the aforesaid rent according 
to the instalments mentioned aboye. lf 
I.do not pay the rent according to the 
instalments then I shall pay the same 
along with interest at the rate of I anna 
per rupee for the default of the instal- 
„ment. If I do not so pay, then yon 
shall be competent to realise the same 
with .the helpi of laws thatareọr willbe ` 


INDIAN OASES. 


[1917 


in force and to sell the said taluka twice 
in the year in accordance with Regulation 
VIII of 1819 and realise the dues thereby * 
* * * ‘Whenever you demand any bhet and 
begar on the occasion of any festival or cere- 
mony at your house I shall pay the same at 
the rate of annas 4 per rupee on the rent 
fixed. At the time of the annual Autum- 
nal Puja I shall deliver one ari of fine 
Madhumalati rice for the price mentioned 
above * * *, To the above effect I execute this 
permanent taluka kabuliyat. Finis. 25th 


„Magh 1251 aghi.” 


The Munsif held that those items were 


not recoverable as they were abwabs. In 
appeal the decision of the Munsif was 
upheld by the District Judge. The plain- 


tiffs thereupon preferred this second appeal 
to the High Court. 


Babu Khitish Chunder Sen, for the Appel- 
lant. 


Babu Tarkeswar 
Respondent. 


Nati Mitter, for the 


JUDGMENT. 


Furstcuer, J.—This is an appeal from 
the decision of the learned District Judge 
of Chittagong, dated the 28th April 1914, 
affirming the decision of the Munsif of 
Hathazari. The suit was brought to re- 
cover arrears of rent due under a contract 
of tenancy. The exact nature of the 
tenancy it is not necessary for us to 
consider. Butthe defendant had executed 
in favour of the plaintiff a kabuliyat. Under 
„that kabuliyat, the defendant undertook 
to pay for the land certain rent which 
is mentioned in the body of the document 
as the aforesaid rent. The amount of 
the rent is written down at the head 
of the kabuliyat as the consolidated . 
rent or the total rent. The question is, 
“is the item before the total is arrived 
at given as the jama, the rent, and the 
other items in arriving at the total are 
abwabs or illegal exactions by the landlord?” 
I am of opinion that the view taken by 
the lower Courts in this ‘case cannot be 
supported. The rent is arrived at, it is 
trae, by taking into consideration certain 
items. But what was agreed to be paid 
was the consolidated rent of. Rs. 13,8 by 
three! anatplnents-—one of? Rs, 5, andil two 
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of Rs. 4, on the particular dates mentioned 
in the document and the tenant in con- 
sideration of having the grant of the 
land to him undertook to pay that Rs. 
13 by those particular instalments, The 
case is clearly covered by the decision of 
this Court in Radha Okaran Ray Ohcwdhry 
v. Guluk Chandra Ghose (1). There being 
no other dispute between the parties 
except as to what amount should be re- 
covered, we set aside the orders of the 
two lower Courts and decree the plaintiff's 
suit for the amount claimed by him in 
his plaint. The amount claimed will bear 
interest at the rate of six per cent. per annum 
from to-day until realization. The plaintiff 
must have his costs both in this appeal and in 
the two lower Courts, ` 
RICHARDSON, J. —I agree. 


Appeal allowed. 
(1) 310. 834; 8 CO. W. N. 529, 


PATNA HIGH COURT. 
APPEAL From ORIGINAL Dacres No. 412 
or 1913, 

December 11, 1926. 
Present:— Mr. Justice Mullick and 
Mr. Justice Atkinson. 

Babu BALDHARI SINGH—Putarntive— 
APPELLANT 

i versus 
Babu BASAR ALI KALAL AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Contract, verbal—Burden of proof—Evidence Act 
(I of 1872), 8. 114, ill. (g)-—Defendant, failure of, to 
produce account-books, effect of. : 

A plaintif suing upon a contract must establish 
it conclusively to the satisfaction of the Court. [p. 
968, col. 1.] , 

Where the plaintiff has failed to prove his case, the 
omission by the defendant to produce his account- 
books does not give rise to a presumption that, if 
produced, they would bave lent support to the plaint- 
iff’s case. [p 970, col. 2.] i ; 

Bilas Kunwar v. Desraj Rvnjit Singh, 80 
Ind. Cas. 299; 19 C. W N. 1207; 29 M. L. J. 335; 2 L. 
W. 830; 18 M. L. T. 248; 13 A. L. J. 991; 17 Bom. L. 
R. 1006; 87 A. 557; 22 0. L. J. 516; (1915) M. W. N. 
757; 42 I, A. 202 (P. C.), referred to. 

First appeal from a decision of the Ist 
Sahyrdinate Judge, Patna, dated the 15th 
August 1913. f 
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Messrs. P. R. Dass and Ganesh Dut Singh, 
for the Appellant. 


Messrs. Kulwanf Sahar and Fakhurud Din, 
for the Respondents. 

: JUDGMENT. 

Atkinson, J.—The plaintiff sues in this 
action to recover Rs. 11,927-9 from the 
defendants. This sum represents principal 
and interest calculated up to the Gth 
September 1912. The original contractual 
relationship arose between the parties on 
the 12th August 1903. Let us see for 
a moment what is the contract which the 
plaintiff relies upon to sue in this action. 


The contract alleged is that he, the 
plaintiff, was induced by the defendants, 
who are related one to the other and 


carry on a joint distillery business, to 
lend them from time to time money for 
the purpose of their business, and that at 
the time the contract was made ib was 
agreed that one open banking account 
should be kept between the plaintiff and 
the several defendants jointly, on the 
ground that it was money being raised 
or borrowed in the form of a banking 
transaction for the benefit of the joint 
business. That is the form in which the 
“ plaintiff sets forth his cause of action in 
his plaint. Let us see if he has estab- 
lished that contract by the evidence adduced 
on his behalf. 

In my opinion it is clear that the plaintiff 
has not established the contract which he 


pleads. No evidence is given to show 
that these defendants were joint; no evi- 
dence is given that they represented 


themselves as carrying on a joint business in 
a distillery concern. The only evidence 
that is given by the plaintiffis, that upon 
the 12th August 1906 at about 8 o’clock 
in the morning at the plaintiff’s house the 
several defendants were there with others; 
and that one Bakar Kalal, one of the 
defendants, opened negotidtions with the 
plaintiff as to the borrowing of money for 
the benefit of the business, Nothing is shown 
as to Now the defendants, or each of them, 
were jointly concerned so as to be liab!s for 
the joint debt, The plaintiff himself was 
the only witness who could have given 
evidence to prove the contract set forth in 
his plaint, but he has not been called and 
has given no evidence at all to establish what 
9 


. 
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was the true contract which he alleged 
existed between himself and the defendants. 

One thing that is decidedly noticeable in 
this case is, that the inception of the 
business relationship alleged to have been 
established between the plaintiff and the 
defendants is of a most unusual and peculiar 
character, having regard to the ordinary 
custom prevailing in such matters in this 
country as well as the plaintiffs own usual 
course of dealing. There is no document 
signed, there is no agreement made in 
writing, there is no evidence of any 
kind produced, ta show the terms on 
which this contract was made. It is 
pléaded only as a verbal contract and 
no more. And although the banking rela- 
tionship went on between the plaintiff and 
the defendants for over six years, and 
continued in all up to 1912, yet there is 
not one shred of writing of any kind or 
description by the defendants in support 
of the plaintiff's case. We have only to 
see if the contract has been made; and if 
it has been made, whether the evidence is 
so coercive and strong as to induce us to 


hold that we should be bound to give the. 


plaintiff judgment for the sam which he 
claims, 


Not a shred of writing or any docu- 
mentary evidence, save the baht, is produced, 
covering the whole period from the 12th 
August 1906 to the 15th April 1912. Tt 
is alleged that this business which was 
conducted by the plaintiff with the defend- 
ants was something outside an ordinary 
money-lending transaction, and was in the 
nature of a banking business. If it was 
a banking business, it appears to me that 
tha whole course of dealing between the 
parties, as proved by the plaintiff, is 
utterly inconsistent with barking business 
in its ordinary sense, Withdrawals were 
made from time to time, without cheque 
` without draft—merely upon verbal demand: 
lodgments were made from time to time 
by the deferdants, and no receipts. “were 
given; and note the peculiar method of 
lodging on the last day of each month a 
small sum, and on the succeeding day—the 
beginning of the next month—the withdrawal 
of a much larger sum. The fact that 
this was the course of dealing consecu- 
tively for years, six years in all, seems 
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to me a very peculiar and illogical and 
improbable transaction. No demand was 
made by the plaintiffupun the defendants 
prior to the action brought on foot of the 
alleged debt. The last loan obtained was 
on the 15th February 1910; no withdrawals 
were made after that date; interest has 
been calenlated up to thel5th April 1912; 
and during these two years no demand of any 
kind or description was made by the plaintiff 
upon the defendants to discharge and 
satisfy the debt which he alleged they owed 
him. That, to my mind, is most significant. 
The first demand for payment that was made 
by the plaintiff upon the defendants was. 
the issue and service of the plaint. All 
these matters have to be taken into 
consideration in testing the bona fides of 
this claim. The entire absence of inde- 
pendent evidence to corroborate the plaintiff’s 
case as proved by his three witnesses — whose 
evidence must, I think, be viewed with some 
suspicion—caunot bə lost sight of. The 
corroboration alleged to exist is alleged to 
exist because other persons were present 
besides the contracting parties at the time 
the contract was made and they have not 
been called. Interest is alleged to have 


” been reduced in May 1907 at the request of 


all the defendants, and a man called Golaman 
was present,.and yet he is not called; his 
presence is admitted by witness No. 2 for 
the plaintiff, he would have been a very 
material witness in support of the plaintiff's 
case if in May 3907 the defendants had 
come to the plaintiff and said: “Will you now 
please agree to relax the rate of interest 
which yon are charging us on foot of the 
several drafts with you in accordance with our 
original contract of 1906.” Here is an inde- 
pendent person who might bave clinched the 
case for the plaintiff and yet he was not called. 
There were six or seven persons present at 
the making of the original contract, and they 
have not been called. In no one particular 
has the plaintiff produced any corroborative 
evidence of his claim, save and except the pass- 
book. I may say this pass-book has a very 
suspicious appearance. It is noticeable in 
its regular uniformity of all entries; it is 
written up in copy-book style, and these 
entries in their uniformity seem to me to 
negative the idea of entries made from fime 
to time asthe transactions took place. Mr, 


. 


‘purports to deal with. 
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Das on Friday called this pass-book a 
ledger; to-day’ he has receded from that 
position and says it contains the original 
entries made from time to time as each 
transaction took place over the whole period 
of six years. Well, whether it bea ledger 
or be the book of original entries, it appears 
to me to bear upon its face suspicion and 
doubt; and this is so all the more because 
you find intermingled with the account of 
the defendants at the end of the year 1909 
the account of another person nota party 
to this suit, covering the period of one year 
if not more, and then we find the defendants’ 
account following on in the succeeding years 
1910, 1911 and 1912. The account book is 
inaccurate and it is also false in some of its 
calculations. I do think importance is to be 
attached to the two points made by Mr. 
Kulwant Sahai as to the interest charged 
for the month of February in the leap 
years 1908 and 1912, as well as the point 
he makes that interest is calculated on the 
money for the entire month, when admittedly 
it was only outstandisg for a part. It is 
all very fine for the plaintiff to throw this 
book on the table and say: “there itis: It is 
prima facie evidence of my claim; it must 
be accepted.” But where the plea of 
forgery is alleged, it is neceasary to scrutinise 
this aceount book with the greatest possible 
care; and viewing that book in its entirety 
and appealing to myself as a Judge of fact, 
I cannot bring myself to arrive at the con- 
clusion that this book is a book honestly 
made and kept bonestly day by day asa 
record of the entries of the transactions it 
Suspicion, in my 
opinion, is written broadcast upon its face, 
It isa book I think unreliable; and its value 


_-is not enbanced by the witnesses called to 


support it, videlicet, witnesses Nos. 1, 2 and 3 
for the plaintiff. They are the plaintiff’s 
servants, who have been in the plaintiff’s 
emplcyment for many years, and who no 
doubt are anxious to serve their master. 
The plaintiff fails to appear as a witness on 
his own behalf. His non-appearance is strik- 
ing. With him the alleged contract was sup- 
posed tohave been made. Suddenly when 
the case has been pending a year, and is 
on the point of being heard, a petition is 
filed claiming an adjournment on ihe ground 
that the plaintiff is ill; the petition is 
unverified by affidavit and no doctor's 
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evidence or certificate is forthcoming in 
corroboration to support it. It states that 
the plaintiff is unwell, that he is in ill 
health, and has been obstructed in attend- 
ing Court by the floods. There is not a 
tittle of evidence to support this, beyond 
the blank statement in the petition itself, 
The plaintiff was a vital witness on his 
own behalf to prove the making of the 
contract and its terms. He alone made 
the contract; he alone could prove it, 
Witnesses Nos. 1 and 2 who are called to 
prove the contract were only bystanders, and 
in my judgment these witnesses do not 
prove the contract pleaded. Inno part of 
their evidence can you show that the con- 
tract was made with the defendants jointly 
and for the purpose of carrying on a joint 


business. I think that this is the founda- 
tion of the plaintiff's claim. The onus is 
on the plaintiff to establish conclusively 


the contract he alleges. The factum of the 
contract has to be established to the satisfac- 
tion of the Court. If the plaintiff fails to 
discharge this onus he cannot succeed; and 
due weight must always be given to the 
finding of the Primary Court whosaw and 
heard the witnesses adduced for the plain- 
tiff and who could more fully and conclusive- 
ly arrive at a clear conclusion as to the 
value of their testimony and the degree of 
credit to be attashed toit. I hesitate to 
dissent from the opinion expressed by the 
Subordinate Judge as to the value to be 
attached to the evidence given by the plain- 
tiffs witnesses, more especially as I find 
the case in its inherent features and pro- 
babilities gravely suspicious and doubtful. 
The disappearance of the account-book al- 
leged to have been given to the defendants 
is remarkable, if it ever existed. But even 
the history of this book is peculiar. The 
object of this book, if any, was to keep a 
check on the entries in the plaintiff's led- 
ger, and yet we find this book kept and 
entered up by the plaintiff's dewan, wit- 
ness No. 2. The alleged physical custody 
of the book was with the defendants, yet 
the enjries were made by the plaintiff's 
clerk, when and where is not proved. And 
there seems an utter lack of genuine and 
convincing proof as to the reality and ex- 
istence of this second account-book. Why, 
if the book was for the protection of the 
defendants, should it be kept and entered 
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up by the plaintifi’s clerk? It is nota usual 
way certainly of doing business. And what 
is significant is that throughout the many 
years pending before the hearing of this 
suit no application was made by the plaint- 
iff ealling upon the defendants to produce 
the alleged account-book, which he says 
he gave them and which forms the basis 
of the contract referred to in paragraph 
No. 4 of the plaint. Never a petition, never a 
summons, never a demand is made to pro- 
duce the book, which he (the plaintiff) says 
he gave the defendants for the purpose of 
keeping a counter-record, and which was 
to be entered up by the plaintiff's servant. 
Tf his case was true he must have known 
that the book was in existence at the time 
and could kave been preserved as a record, 
in the action instituted by him. However, 
he did not trouble to do anything of the 
kind, nor did he attempt to prove the con- 
tract to the conviction of the Court’s mind. 
The evidence given by the defendants 
may be weak and false; this will not lessen 
the legal obligation the plaintiff is required 
to discharge. The defence is acategorical 
denial of the contract and of the fact of 
borrowing money from the plaintiff for 
a joint business or any business. The defend- 
ants, when the claim was put forward, 
asked for inspection of the plaintiff’s account 
book, and they allege in paragraph No. 7 of 
the written statement that that application 
was‘refused. Why, if this was an honest 
transaction, wasinspection refused? It ap- 
pears ‘now from the record that persistently 
from September 1912 to April 1913 every 
available excuse was put forward by the 
plaintiff to conceal this book. Why, 
if he was an honest man, preparing an honest 
ledger and an honest a3count-book, did he 
refrain from producing it? I think the non- 
production of this document when it was 
demanded throws a grave suspicion upon its 
genuineness. 


Then it is alleged that the defendants 
should have produced their account-books, 
which would have shown whether they were 
joint or not; whether they got *ravenue 
- licenses in their own names or jointly, and 
would otherwise have raised some degree 
of proof in support of the plaintiff’s case. 
i cannot see why the defendants should 
be called upon to produce their books when 
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no application was made upon them todo 
so. Their case is a denial, a ¢raverse, of the 
entire case for the plaintiff;and that plea did 
not throw upon them, in my opinion, the re- 
sponsibility of producing their books. They 
say:— Your cause is false from beginning to 
end. Your book isa forgery; your claim is 
false.” They were never served with notice to 
produce, never called upon to show their 
books; and now it is contended that because 
they did not produce their books, there 
is a presumption that, if produced, the books ` 
would have been against them. I cannot 
hold with that contention at all; it would 
be not only absurd but unjust, and in 
this case inequitable, to infer from the non- 
production by the defendants of their books, 
which were never called for, that the 
plaintiffs case was just and affirmatively 
proved. 

The sole question, therefore, is whether we 
believe that the contract sued on was made, 
We are of opinion that this contract, as 
pleaded, has not been proved. The only 
person ‘who conld prove it has not been 
called. "We think that the books and the 
other evidence in the case adduced on 
behalf of the plaintiff are so untrustworthy 
aud so unreliable that we would not be 
warranted, as Judges of fact, in reversing the 
decision of the Subordinate Judge and in giv- 
ing a decree in favour of the plaintiff for the 
amount of his claim. Accordingly we shall 
dismiss this appeal with costs, andthe action 
with costs in all Courts. 

Muttick, J.—I agree. I only desire to add 
a few remarks with reference to the argu- 
ment addressed to us by Mr. Das to the 
effect that the omission by the defendants to 
produce their account-books leads to the 
inference that the plaintiff's case was true. 
In this connection I desire merely to re- 
produce the words of their Lordships of 
the Privy Council in the case of Bilas 
Kunwar v. Desraj Ranjit Singh (1). The 
words are as follows :— 


“These books do not necessarily form any 
part of the plaintiff’s case; it is of course 
possible that some entries might have ap- 


(1) 80 Ind. Cas. 299; 19 CO, W. N. 1207; 29 M. L. 
J.335; 2 L. W. 8630:18 M. L T. 248;.138 ALL. J, 
991; 17 Bom. L. R., 1016; 87 A. 457; 22 ©. L.J. 516; 
(1915) M. W, N. 757; 42 J. A. 202 (P. O.) e 
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peared tberein relating to the bungalow. 
But it is open to a litigant to refrain from 
producing any documents that he considers 
irrelevant; if the other litigant is dissatisfied 
it is for him to apply for an affidavit of 
documents, and he can obtain inspection and 
production of all that appears to him in 
such affidavit to be relevant and proper. 
If he fails so to do, neither he nor the Court 
at his suggestion is entitled to draw any 
inference as to the contents of any such do- 
cuments, There is no ground for any in- 
` férence, such as is made in the High Court, 
that the books if produced would have shown 
rent credited to Jagmag or set off against 
some claim against her. They related to 
a different property, and the possibility of 
entries relating to the bungalow being therein 
is very remote, but even if it had been 
greater, the Court was not entitled to draw 
any such inferences. It is for the litigant 


who desires to rely on the contents of do-_ 


cuments to put them in evidence in the 
usual and proper way; if ke fails to do so, 
no inference in his favour can be drawn as 
to the contents thereof.” 

In my opinion no adverse inference could 
have been drawn in this case by ‘reason 
of the non-production of their account-books 
by the defendants. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 58 
or 1914, 

January 17, 1917. 
Fresent:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
NAKYMO DEWANI AND OTBERS— 
PGAINTIFFS— APPELLLNTS 
VETSUE 
JERANG DEWAN AND OTBERS— 
DEFENDANTS—- RESPONDENTS. 

Ciril Procedure Code (Act V of 1808), O. XXXII, r. 
4¥—Civil Procedure Code (Act XIV of 1882), s. 462— 
Compromise for minor by Court of Wards—Leave of 
Court, whether necessary—Court of Wards Act (1X 
B. C. of 1879), ss. 18, &7. 

Order XXXII, rule 7, Civil Procedure Code, 1908, 
or section 462, Civil Procedure Code, 18§2, does not 
apply when a suit is compromised by the Court of 
Wards on behalf of a minor ward. Such compromise 

“je binding without leave of the,Civil Court, [p, 974, 
col. 2.] 
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Appeal against the decree of the District 


Judge, Darjeeling, dated the 14th Novem- 
ber 1913. 
FACTS of the case are briefly as 


follows.—In 1662 the Government of Bengal 
in return for political services received 
during the Sikkim Campaign, made a grant 
of an extensive tract of forest lands, cover- 
ing all the hills, spurs and valleys below 
Phallut and right up to the Sikkim frontiers, 
to one Cheboo Lama, a member of the 
Court of the Maharaja of Independent 
Sikkim. On Cheboo’s death there was a 
partition (subsequently recognised by Gov- 
ernment) among his son Rechuck, who 
became a British subject and got 19,000 
acres in British territory, his nephew Parbhu, 
who got the Sikkim estate, and his adopt- 
ed son Raja Tenduk Pulger of Darjeeling. 


On Rechuck’s death disputes arose between 
his widows Nakymo and Gadenputty De- 
wani (since deceased) on the one hand, and 
Parbhu on the other, but on a reference 
by the Collector of Darjeeling to Mr. Pope, 
the then District Judge of Darjeeling, 
under the Bengal Land Registration Act, 
the latter, on March 31st, 1900, decided in 
favour of the widows, holding that they had 
a preferential right to succession and posses- 
sion according to the custom prevailing 
among the Buddhist Lepchas and Bhutias 
of Sikkim and Darjeeling. 


The estate was already encumberéd to 
the extent of Rs. 65,000 and Nakymo applied 
to the Court of Wards to take over charge 
from her as a disqualified proprietress. 
After some correspondence they did so, but 
subsequently informed her that they were 
holding on behalf of her minor daughters 
whom they considered to be the preferential 
heirs. Meanwhile on Parbhn’s death his 
son Jerang Dewan—one time a Prime 
Minister of Sikkim—who claimed to be the 
preferential heir, was willing to settle his 
claim on certain terms undertaking to pay 
off the debts and pay Nakymo an annuity 
of Rs. 100 and also make some other pro- 
vssion for her minor daughters. But the 
Bengal Government and the Board of 
Revenue refused to sanction this compromise, 
which fell through as the conveyance in 
pursuance of it could not be registered. 
In 1907 Jerang Dewan filed a suit for re- 
covery of possession on declaration of his 
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preferential title as nearest agnate, and made 
Nakymo and her two minor daughters de- 
fendants throngh Chubbilal, a Sub-Deputy 
Collector who was the manager of the 
Reilling Estate under the Court of Wards. 
Without taking any step to filea written 
statement, the latter, with the approval of 
the Legal Remembrancer obtained through 
the Court of Wards, compromised the suit 
on terms much less favourable to Nakymo 
and the minors than the earlier infructuous 
compromise, with the result that Nakymo 
who had walked into the Court of Wards 
with 19,000 acres walked out with only 
_ two thousand acres and an allowance of 
Rs. 25 per month so long as she did not 
re-marry. But the sanction of the Civil 
Court was not obtained as required by sec- 
tion 462 of the Code of Civil Procedure, 1382, 
and thereafter the Reilling Estate was re- 
leased by the Court of Wards to Jerang 
‘Dewan, who paid off the debt of Rs. 65,000. 
In 1916 Nakymo filed the present suit 
against Jerang and her minor daughters 
to set aside this compromise as invalid and 
as vitiated by fraud on the part of Chub- 
bilal. The minors were subsequently made 
plaintiffs, and when the suit came up for 
trial before Mr. Nicholl, the District Judge 
of Darjeeling, Mr. G. Sirear, Vakil, on 
behalf of the plaintiffs, confined his argu- 
ments to the vulnerability of the compro- 
mise decree, relying on the latest Privy 
Council decision reported as  Partab 
Singh v. Bhabuti Singh (1), as the District 
Judge would not allow him to go into the 
question of fraud, there being no specific 
allegation to that effect in the plaint. Mr. 
Sircar had also urged in the Court below 
that if the compromise were set aside the 
parties would be relegated to their original 
position and the suit that had been com- 
promised would then have to go on, The 
defendants thereupon agreed to compromise, 
offering to give the plaintiff unconditionally 
almost three-fifths of the lands in suit, but 
Nakymo refused to sign this new compromise 
petition and the suit was dismissed, the 
District Jadge holding that the Court of 


wo 21 Ind. Cas. 288; 17 C. W. N. 1165; (1913) M. 
N. 785; 14 M. L. T. 299; 25 M. L. J. 49?; 16 0. C. 

2a, 180. L. J 384 15 Bom. L, R, 1001; 35 A. 487; 
11 A. L. J, 201; 40 I, A. 182 (P. C.), 
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Wards had power to sanction the cpmpromise 
of the original suit without obtaining the 
leave of the Civil Court. 

Nakymo and the minors then preferred 
an appeal to the Calcutta High Court, 
which came up for hearing in July 1916 
before Justices N. R. Chatterjea “and 
Sheepshanks, who in August desired to have 
the appeal re argued as to the demand 
asked for by appellants, but as their’ Lord- 
ships appeared to differ in opinion at this 
re-hearing, in order to prevent the further 
costs of a Letters Patent Appeal, they 
ordered the whole appeal to be sent down 
for re-argument on the appellants paying 
the respondents Rs. 3800 as costs. After 
the long vacation an application was un- 
successfully made to the Chief Justice to 
transfer the appeal from the Bench pre- 
sided over by Justices Fletcher and Richard- 
son to that presided over by Mr. Justice 
N. R. Chatterjea, as it was really a partly 
Justice Sheepshanks 
had left the High Court. 

Babu Provas Chunder Mitter (with him 
Babu Tarakeswar Paul Chowdhury), for the 
Appellants.— Section 462 of the Civil Proce- 
dure Code, 1882, does apply to this case. An 
examination of the old Code will show 
that section 462 has application ina case 
compromisedby a Court of Wards on behalf 
of minor wards. 


Sections 4—18 of the Court of Wards 
Act refer to compromise out of Court. 
Section 51 of the Court of Wards Aot 
refers to suit when started, as the following 
sections show. 


Again this compromise was obtained by 
fraud practised on the Court of Wards. 
Therefore it cannot stand. The compromise 
failing, the parties must be relegated to 
their original position. 

Referred to Trevelyan on Minority and 
Partab Singh v. Bhabuti Singh (1). 


Mr. B. O. Miter (with him Mr. 8. N. 
Banerjee, Babus Sarat Kumar Mitter and Ram 
Charan Mitter), for the Respondents.—In con- 
struing a section of an Act you cannot go 
behind it and examine the history of the pre- 
vious state of the law. ‘This principle has 
been laid down by very eminent Judges. A 
comparison of the several sections of the 
with certain sections of the" 
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Court of Wards Act will show conclusively 
that section 462, Civil Procedure Code, has 
no application to a suit compromised by 
the Court of Wards. Of. Section 440, Civil 
Procedure Code, with section 51 of the 
Court of Wards Act. See sections 51 
and 18 of the Court of Wards Act. See sec- 
tions 441, 461, Civil Procedure Code, None 
of them could apply to a compromise of 
a suit effected by the Court of Wards. 


The Court of Wards Act sets up a 
concurrent jurisdiction for the benefit of 
the minor. Its scheme is altogether 
different and the Civil Court has nothing 
to do with it. When a Court of Wards 
takes charge of an estate, there js almost 
a devolution of interest. Vide Sourindra 
Mohun Tagore v. Siromont Debi (2). The 
Civil Court under the Civil Procedure Code 
has no control over the person who repre- 
sents the minor under the Court of Wards. 
Section 18 of the Court of Wards Act 
refers to compromise both in and out of 


Court. If section 462, Civil Procedure 
Code, applied, then the Civil Court 
would seriously affect or derogate from 


the provisions of the Court of Wards Act. 
Babu Provas Chunder Mitter replied. 


JUDGMENT. 


FoercaeER, J.— This is an appeal preferred 
by the plaintiffs against the decision of 
the learned District Judge of Darjeeling 
and Dinajpore, dated the Ist December 1913, 
dismissing the suit. The suit was brought for 
the purpose of setting aside a compromise 
that had been entered into in a former 
suit, which is said to have been in con- 
- travention of section 462 of the Code of Civil 
Procedure which was then in force. The 
facts out of which the case arises are as 
follows:—One Lochho Tunqui had two sons 
Chuboo and Dudock. The parties came 
from the State of Bhutan and the law 
applicable to the parties is the Buddhist 
or the Customary Law as is ‘ecognized 
and which is’ in force in the State of 
Bhutan. Chuboo, who seems to have rendered 
important political services to the British 
Government, was awarded for such services 
a grant of 74,016 acres of land in the 
District of Darjeeling. Chuboo died in 1866 


(2) 28 ©, 171; 50, W. N. 307. 
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having been predeceased by his brother 
Dudock. Chuboo left one son named Rechak 
Dewan and a daughter named Enden. 
Rechak died on the 20th August 1899 
having been married twice, his first wife 
being Nakymo Dewani, who is the first 
plaintiff in the present suit, and the other 
wife being one Gudenputty who died in 
1903 without issue. Nakimo has had two 
children both of whom are daughters, namely, 
Ishay Chhodon and Tashi Lhamoo, who 
are the other plaintiffs. Chuboo’s brother 
Dudock left an only son Phurboo. Phurboo 
had two sons, the eldest being Jerang Dewan. 
There seems to have been some contro- 
versy at the earlier stage of these pro- 
ceedings and in the former suis as to 
whether Jerang was, in fact, a son of 
Phurboo, but the fast is that he claimed 
to be so and, so far as the evidence goes, 
he was resognized as being the son of 
Phurboo. There was another younger son 


of Phurboo and that younger son was 
named Gulehhan. He died in May 1903. 
The dispute arose as follows:—On the 


10th August 1877, after Chuboo’s death, the 
Government made a lease of this property 
to Rechak, one Tendok Palgar who was 
then the manager of the property and 
Phurboo in three equal shares. The Forest 
Department acquired 44,000 acres out of 
this property in 1881 and, on the 17th 
July 1899, there was a partition between 
Rechak and Phurboo, Phurboo getting all the 
properties in the State of Sikkim and Rechak 
getting the properties in the District of 
Darjeeling. On the 10th March 1893, the 
Government granted a lease of 19,000 odd 
acres of land to Rechak. Then after the 
death of Rechak, there having been certain 
disputes in the Civil Court which arose 
out of certain Land Registration proceed- 
ings, Nakymo applied to the Court of 
Wards to take charge of the estate. The 
Court of Wards at first intimated that 


Jerang Dewan must also be a party 
to the petition. However, in the result 
on the 7th November 1905 the Court 


of Wards declared Nakimo to be a 
disqualified proprietorand took over charge 
ot the property. On the 17th ‘February 
1903, the Court of Wards declared the 
two daughters of Nakimo, namely, Ishay 
Chhodon and Tashi Lahmoo to be minors 
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and, on the 7th March of that year, the 
Court declared them also to be the heirs 
of Rechak Dewan. From the 17th Febru- 
ary 1906, the two minors Ishay Chhodon 
and Tashi Lahmoo were disqualified pro- 
pristors and wards under the Court of 
Wards. WNext,on the 5th February 1907, 
Jerang Dewan instituted a suit against 
Nakymo and the two minors Ishay Chhodon 
and Tashi Lahmoo. In the course of that 
proceeding, a compromise was arrived at, 
That compromise was, as it appears from 
the petition of compromise and the letter 
of the Board of Revenue annexed to that 
petition, approved of by the Court of 
Wards. 

The first point that has been argued both 
here and in the Court below and which 
apparently.is the only point argued in the 
case is this. That the approval of the Civil 
Court not having been taken to that com- 
promise under the provisions of section 462 
of the Code of Civil Procedure then in force, 
the compromise is voidable as against the 
two minors. That depends purely on an 
examination of the sections in the Civil 
Procedure Code and in the Court of Wards 
Act. The Court of Wards Act contains 
two sections that are material to the matter. 
The first is the 18th section, That provides 
that “the Court may sanction the giving of 
leases or farms of the whole or part of 
any property under its charge, and may 
direct the mortgage or sale of any part 
of such property, and may direct the doing 
of all such otber acts as it may judge to 
be most for the benefit of the property 
and the advantage of the ward.” The 
section by itself clearly authorises the Court 
of Wards to compromise a claim on behalf 
of the ward, whether a minor or an adult 
ward, if the Court judges it to be most 
for the benefit of the property or the ad- 
vantage of the ward. The other section is 
the 5lst section. That provides that, in all 
suits instituted by or agsinst a minor ward, 
the Collector of the District or the manager 
shall, as the case may be, be the nexé friend 
or the guardian cf the minor for the suit. 
That is how the matter stands under the 
Court of Wards Act. It is said that the 
Code of Civil Procedure has placed an 
additional restriction on the Court of Wards 
by further enacting under the terms of 
section 462 that any compromise enfered 
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into by the Court of Wards om behalf of 
a minor litigant requires also the approval 
of the Civil Court. That turns purely on 
a consideration of the various sections that 
are in the Civil Procedure Code. It is, 
however, a matter to be noticed that section 
464 of the Code as originally passed by 
the Legislature clearly did not require the 
sanction of the Civil Court toa compromise 
entered into by the Court of Wards. It 
is said, however, that the alteration in the 
wording of section 464 which was effected 
in the year 1888, altered that provision. 
Section 464, as it ran after the amendment 
of 1888, was in these terms :— ‘Nothing in 
this Chapter shall be construed to affect, 
or in any way derogate from, the provisions 
of any local law for the time being in 
force relating to suits by or against minors,” 
The view that the learned Judge took in 
the Court below was that to give the 
effect that was suggested by the plaintiffs 
to the provisions of section 462 would, in 
fact, derogate from the. provisions of the 
Court of Wards Act so far as suits 
relating to minors under their charge 
were concerned. The argument is as 
follows :—Section 51 of the Court of Wards 
Act takes away from the Civil Court the 
duty of appointing a next friend or guardian 
ad litem of a minor and appoints the 
manager under the Court of Wards as the 
statutory next friend or guardian. Clearly, 
therefore, the Civil Court has nothing to 
do with the appointment cfa next friend 
or guardian, Then section 18 of the same 
Act gives power to. the Court cf Wards 
to compromise generally, which includes 
both suits in and claims out of Court, and 
to cut down the provisions of section 18 
by stating that when the ward is a minor, 
no compromise in a suit should be binding 
on the minor ward unless the approval of 
the Civil Court has been obtained as 
mentioned in the Civil Procedure Code, 
would derogate from the provisions con- 
tained in section 18 of the Court of Wards 
Act. I am of opinion that that argument 
is well-founded to hold that the sanction 
of the Civil Court to every compromise 
that is entered into under the author- 
ity and by the direction of the Court of 
Wards on behalf of a minor under their 
charge would seriously affect, or derdgate 
from," the provisions contained in the Court 


| 
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of Wards Act. This point, as appears 
from the judgment of the Court below, 
was the only point argued before the 
learned Judge, because the learned gentleman 
who conducted the case in that Court on 
behalf of the plaintiffs stated that he rested 
his case solely on the issue concerning 
vulnerability of the decree of the 12th 
March 1908 and did not invite the Court 
to decide the issue-of title by succession. 


The case has also been attempted to be 
argued before us on the question of fraud, 
the fraud alleged being that the Court of 
Wards were deceived in giving their consent 
to the compromise by having been given 
false information relating to the course of 
succession under the Bhutan Law. Ib is 
almost sufficient to deal with that case 
by stating that no evidence was given in 
the case as to what the fraud practised 
on the Court of Wards was. The Court 
of Wards had before them, as appears from 
the record, a full statement from the Deputy 
Commissioner as to what was proposed to 
be done and, before acting on the information 
and authorizing the compromise, they took 
the precaution of sending all the papers 
that they had before them to the Legal 
Remembrancer, asking him as to what 
ought to be done with regard to the matter 
and it was only when the Legal Remem- 
brancer had dealt with the matter fully 
that the Court authorized the compromise. 
An allegation like this seems to be wholly 
insufficient to disturb the act of the Court 
regularly and properly entered into. More- 
over, the evidence that we have in this 
case raises a serious doubt as to whether 
the plaintiffs under the Bhutan Law had 
the right of succession to Rechak’s pro- 
perties. There is a considerable body of 
evidence, notwithstanding some statement 
more or less loose of His Highness the 
Maharaja of Sikkim, as to the course of 
descent, which would go to show that the 
course of succession was not through females 
but was confined to agnaticrelationship. In 
that view, it is not denied that Jerang Dewan 
would be wholly entitled to succeed to 
Rechak’s properties after his death. The 
statement of the Maharaja of Sikkim that has 
been read to us seems to be vague, and no- 
thing definite can be drawn from that. I 


_ think that the evidence does show that 
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clearly a case in which the 
Court could enter into the compromise so 
as to secure the best terms possible for 
the two minors and there is nothing to 
suggest that better terms could have been 
obtained. The alleged fraud is wholly 
unproyed and the gentleman conducting 
the case in the Court below stated that 
he did not intend to ask the Court for 
a decision upon the issoe of title by 
succession, If the Court of Wards acted 
to the best of their judgment to secure 
for the two minors, out of the property 
to which they had no right at all, 2,000 
acres of land and a property of some 
value in Darjeeling plus the payment of their 
father’s debts, which amounted to Rs. 64,000, 
I think the compromise was highly advantage- 
ous to the wards that the Court had under 
their charge. There is no evidence to sap- 
port the case of fraud as set up in the 
23rd paragraph of the plaint, namely, that a 
fraud of some sort was practised on the 
Court of Wards to get them to approve 
of that compromise. No evidence was given 
in support of such a case, nor do I think 


there was 


‘that there is any truth in the story. The 


Court recognized that these minors had, in 
fact, under the terms of the law ty 
which they were governed, no right to their 
father’s property and they entered into the 
compromise to secure the best terms they 
could, so that something might be got for 
these female wards. Whatever might be 
the state of affairs, I am quite clear that 
the evidence adduced is wholly insufficient 
to establish a case of fraud practised 
on the Court of ‘Wards in the manner 
suggested. I think the result arrived at 
by the learned District Judge is correct. 
The present appeal, therefore, fails and 
must be dismissed with costs. There will 
be two sets of costs to the two sets of 
respondents. 


RICHARDSON, J.—I agree. 
Appeal dismissed, 
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PATNA HIGH COURT. 

SECUND Orvin APPEAL No. 2254 or 1915. 
December 5, 1916. 
Present:—Mr. Justice Jwala Prasad. 
GOVIND KANDU AND anoraEr— 
PLAINTIFFS— APPELLANTS 
versus 
Sheikh WAJID ALI AND ANOTEER— 
DEFENDANTS— RESPONDENTS. 

Variance between pleading and proof—Mortgage— 
Redemption—Suit based on specific mortgage——Mortgage 
specified not proved—Plaintiff, whether can get decree 
on prior mortgages—Cause of action—Multijaricusness 
— Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Misjoinder, : , 

The plaintiff brought a suit for redemption against 
two persons on the basis of a particular mortgage. 
The specific mortgage set up in the plaint was not 
proved: 

Held, that the plaintiff was not entitled to a decree 
for redemption in that suit on the basis of prior 
mortgages in favour of the two defendants separate- 
ly. [p. 977, col. 2.] 

Appeal from the decision of the Sub-Judge, 
Chapra, dated the 9th July 1915. 

Mr. Rajendra Prasad, for the Appellants. 

Mr. Parmeshwar Dayal, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for redemption. The suit is based 
on a zarpeshgt-deed, dated the 
1910, execnted by plaintiff for Rs. 275 in 
respect of 2 bighas 4 cottahs 19 dhurs of 
land for the years 1319 and 1320 Faslis, 
The deed stands in the name of defendant 
No. 2, Sheikh Walayat Hussain, but it is 
alleged in the plaint that defendant No. 2 
was only a farzidar and benamidar of de- 
fendant No. 1 Sheikh Wajid Ali, who is 
‘alleged to be the real mortgagee. The 
defendants filed separate written statements. 
The defendant No. 1 disclaimed all con- 
nection with the bond in suit and denied 
that he had any interest in the bond in 
suit- He further stated that he was in 
possession of only 1 bigha 5 cottahs ont 
of the disputed land under zarpeshgi-bonds 
(1) dated 27th May 1895 and (2) dated 
7th June 1909. He also alleged that he 
holds a simple mortgage-bond dated 26th 
July 1603 from the plaintiff and that 
certain other sums are due to,shim on 
account of mahajint dealings with the plaint- 
iff. The defendant No. 2, Sheikh Walayat 
Hussain, alleged that the zarpeshgi-deed of 
1910, on the basis of which the suit for 
redemption has” been brought, was executed 
on account of fraud practised on him by 
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the plaintiff, that it was sfever acted upon 
and was inoperative. He further said that 
he was in possession of one bigha out of 
the disputed land under a zarpeshgi-bond of 
13th July 1899 for Rs. 100 and was not 
in possession of 2 bighas 4 cottahs 19. 
dhurs as alleged by the plaintiff and 
that he was not a farztdar of defendant 
No. 1. The first Court declined to give a 
decree for redemption on the basis of the 
bond in suit, but held that the plaintiffs were 
entitled to s decree for redemption on the 
basis of prior mortgage-bonds execut- 
ed in favour of either defendants as their 
due dates had expired. The Subordinate 
Judge in appeal held that the bond in suit 
was never given effect toand was inopera- 
tive and that the plaintiffs could not claim 
any benefit under it. He further held that 
the plaintiffs were not entitled to redeem 
the prior mortgages executed in favour of 
He accordingly 
dismissed the suit of the plaintiff. The 
plaintiffs have, therefore, appealed to this 
Court and contend that the lower Appel- 


late Court should have allowed them to 
redeem the prior mortgages held by the 
defendants. 


The only question for determination is, 
whether or not the plaintiffs are entitled 


-to redeem the property in this suit on the" 


basis of the prior mortgages in favour of 
the defendants. - 

It bas been distinctly held in this case 
by the lower Appellate Court that defend- 
ant No. 2 is not a farzídar of the de- 
fendant No. 1. The suit for redemption is 
in respect of 2 bighas 4 cottuhs 19 dhurs of 
land. The defendant No. | holds only 1 
bigha 5 cottahs out of this under separate 
zarpeshgi-bonds of 1895 and 1903 and has 
a simple mortgage-bond of 1903. The de- 
fendant No. 2 holds 1 bigha only under 
another zarpeshgi-bond of 1899. The bonds 
stand separately in name of the defendants 
and they have nothing to do with each 
other in respect of the bonds held by them. 
The plaintifis have not got the same cause 
of action against these defendants, nor are 
they jointly liable in respest of each and 
all of such causes of action. The causes 
of action in respect of the several mort- 
gage-bonds held by the defendants are 
distinct and independent of each other and 


. 
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do not arise out of the same transaction 
and cannot be joined in one suit against 
the two defendants in this case, who are 
not jointly liable in respect of each and all 
such causes of action—Order I, rule 3, 
and Order IJ, rale 3 (1), of the Code of 
Civil Procedure. Umabai v. Bhavu Balvant (1) 
and Mullick Kefazt Hossein v. Sheo Pershad 
Singh (2). The suit for redemption is based 
entirely upon the distinct cause of action, 
expressly stated to have arisen on the 
30th of Jeth 1321 Fasli in respect of the 
zarpeshgi-deed of 16th May 1910. The 
plaintiff, having failed to establish his right 
to redeem the bond on the basis of which 
the suit was brought, should not be allowed 
to fall back on some other mortgage-bonds 
held by the defendants on which the anit 
has not been based. Vide Krishna Pillai 
v. Rangasami Pillai (3), Sheo Prasad v. 
Lalit Ruar (4), Mullick Kefait Hossein v. Sheo 
Pershad (2), Govinirav Deshmukh v. Ragho 
Deshmukh (5). The earlier rulings of Madras 
Higb Court relied upon by the appellant. 
Unnian v. Rama (6) and Hinde & Oo. v. 
Ponnath Brayan (7), are distinguishable and 
have not been acted upon by the same 
-Court in Krishna Pillai v. Rangasami Pillai 
(8), already referred to. I, therefore, 
think that the learned Subordinate Judge 
is right in not allowing the plaintiff to 
redeem the prior mortgages held by the da- 
fendants in the suit. The appeal is, theré- 
fore, dismissed with costs. 


Appeal dismissed. 

(1) 3 Ind. Cas, 165; 24 B, 358; 11 Bom. L. R. 499. 

(2) 28 C. 821; 12 Ind. Deo. (N. 8.) 545. 

wa 18 M. 462: 5 M. L. J. 187; 6 Ind. Deo, (xN. s.) 
672. 

(9, 154. 408; A. W. N. (1896) 132; 8 Ind. Dec. 

975 

(5) 8 B 543; 4 Ind. Deo. (x. s.) 738. 

(6) 8 M. 415; 3 Ind. Dec. (xN. 8.) 284. 

(7) 4 M. 359; 1 Ind. Dec, (N. 8) 1085. 


MADRAS HIGH COURT. 
Sseonp Crvi Appar No. 2315 or 1914, 
October 3, 1916. 

Present:— Justice Sir William Ayling, Kr., 
and Mr. Justice Napier. 
SUBBAYA NADAN—P.saintrvr— 
APPELLANT 
versus 
AIYAVOO REDDI alias SANGA REDDI 


AND OTHERS-—- DeFenxnants— RESPONDENTS. 
Highways, public—Dedication to class, legality 
of—Right of user by any member of public—Pro- 
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cession, obstruction to—Cause of action—Burden of proof 
—Pleidings—Civil Procedure Code (Act V of 1908), O 
I,v. 8 Specific Relief Act (I of 1877), 8. 42. 

Public highways cannot be dedicated toa class 
or to a limited section of the public aud such 
dedication is no dedication at all. [p. 978, col. 2.] 

Farquhar v. Newburg Rural District Council, : 1909) 
1 Ch. D. 12; 78 L.J Ch. 170; 100 L. T.17;78 J. P. 


: 1; 7 L. G. R. 864, 26 T. L. R, 39, referred to. 


All other rights over other persons’ property are 
private, whether they belong to a class orto an in- 
dividual and whother they arise by grant, license, 
casement, customary right or any otber origin, 
[p. 978, col. 2.) 

Tt is settled law in India that every member or 
class of the public is entitled to use a public high- 
way for conducting a religious or ceremonial pro- 
cession without interference by any other member 
or class. [p. 97%, col. 2] 

Even if there is mo evidence of user for the 
particular purpose by the persons claiming the right, 
the right so to use them atany time is legally vested 
in them. {p. 979, col 1] 

Sadagopa Chaviar v. Krishnamoorthy Rao, 30 M. 
185; 4 A. L. J. 888; 11 ©. W. N. 588; 5 0. L. J. 666; 
17 M. L. J. 240: 9 Bom. L. R. 663; 2 M. L. T. 204; 
34 I. A. 93 (P. 0.) and Kandasawmy Mudaliv Subraya 
Mudali, 1 Ind. Cas. 716; 32 M. 478; 19 M. L. J. 617, 
followed. 

Brocklebank v. Thompson, (1908) 2 Ch. 844; 72 L. J. 
Ch. 626; 19 T. L. R. 285; 89 L T. 209; Poole v Huskin- 
son, (1843) 1F2E R 1039: 63R R 782: ILM. & W. 
827 and Vestry of Bermondsey v. Brown, ( 865) 1 Eq. 
204; 55 E. R. 82; 35 Beav. 226; 11 Jur. (N. s.) 1081; 
13 L. T. 574; 14 W. R. 213, referred to. 

Where the ownership of a road is unknown, dedi. 
cation of it to the public will be presumed from 
proof of its user by the public. [p. 9 9, col, 1.] 

Semble:—Mere obstruction to a procession without 
proof of loss of property or ore, injury may 
give rise to a cause of action. [p. 979, col. LI 

But the obstruction must be specifically alleged 


‘in the plaint, and where it is found against, ‘the 


suit is liable to be dismissed. A plaintiff cannot 
be allowed to prosecute his claim on the ground 
of a denial of his right by the defendant, which was 
not averredin the plaint [p. 979, cols. 1 & 2.] 
Kandasawmy Mudali v. Subraya Mudali, 1 Ind Cas, 
716; 82 M. 478 19 M.L.J.617; Andi Moopan v, 
Muthuvirama Reddu, 29 Ind. Cas. 24%; 29 M. L. J. 91; 
17 M. L. T. 453 and "Baslingappav. Dharmappa,-7 Ind, 
Cas, 663; 84 B. 57]; 12 Bom L. R. 586, referred to. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Tinnevelly, 
in Appeal Suit No. 232 of 1913, preferred 
against that of the District Munsif, 
Kovilpatti, in Original Suit No. 204 of 1914, 


The, Mon'ble Mr. S. Srinivasa Aiyangar 
(with him Mr. 8. Destkachariar), for the 
Appellant. . 

Dewan Bahadur Mr. L. A. Govindaraghava 
Atyor (with him Mr. X. Muthia Madan, for 
the Respondents. . 
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ÀYLING, J.—The sole cause of action alleg- 
ed in the plaint ja the obstruction by 
defendants of plaintift’s marriage procession 
on 6th December 1909. Both the lower 
Courts have fourd against the fact of 
obstruction. On this ground alone this 
second appeal must ke dismissed with costs, 
although I am in general agreement with 
the conclusions of my learned brother in the 
judgment which he is about to pronounce. 

Napier, J.—This second appeal arises out 
of a judgment of the Subordinate Judge of 
Tinnevelly reversing the decree of the 
District Munsif of Kovilpatti in a suit 
brought under Order I, rule €, of the Code 
of Civil Procedure by the plaintiff on behalf 
of himself and other Nadars, his fellow- 
castemen, for a declaration that he and they 
are entitled to take their marriage proces- 
sions along certain roads in the village of 
Mela Chaitalai and for an injunction to 
restrain the defendants, certain Reddis, 
Naickers and Asaris, from interfering with 
them. The District Munsif gave them a 
declaratory decree which has been set 
aside by the Subordinate Judge. 

The first point taken by the Advocate-Gen- 
eral for the appellant is that the Subordinate 
Judge has misunderstood the law applicable 
to the case. On this point I am clear that 
the appellant is entitled to succeed. The 
Subordinate Judge in paragraph 6 intro- 


duces a distinction between classes of public’ 


roads for which there is no authority to be 
found in the decisions of this Court or in 
English Law. He speaks of “public paths 
or highways in the largest sense.” He 


quotes the well-known decision in Sada- 
gopachariar v. Rama Rao (1) and 
reads the words “in the largest sense” 
into it. This manner of dealing with 
decisions of this Court is most improper. 
It is his duty to follow them without 
reservations. He relies on the judgment of 


the Full Bench of Calcutta High Court in 
the case of Chunilal v. Ram Kishen Sahu 


(2). If their Lordships in that case 


4 
_ (1) 26 M, 376. 
eo 16 C. 460; 12 Ind. Ju». 425; 7 Ind. Dec. (N. 8.) 
2. 
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intended to lay down that ethere werd 
public roads limited to a class, I can 
find no authority for such a classifica- 
tion, nor is any authority quoted for the 
proposition and with great respect, I think 
that the method of classification is unfortunate. 
Public highways stand in a class by them- 
selves. All other rights over other persons’ 
property are private, whether they belong 
to a class or to an individual and whether 
they arise by grant, license, easement, 
customary right or any other origin. To 
call them village rights and village ways. 
seems to me to use geographical and not 
legal terminology. There may doubtless be 
rights of user limited to the inhabitants of 
a village just as there may be rights limited 
to the members of a caste or the inhabitante 
of a street, but they are all private rights, 
This was clearly laid down in Brocklebank 
v. Thompson (3), where Joyce, J., speaking 
of a right of way to a church ora market 
vested in the inhabitants of a parish, describes 
it as in law a private, not a public, way 
baving its origin in custom. A later case, 
Farquhar v. Newburg Rural District Quunctl 
(4), decided by the Court of Appeal, re-states_ 
this proposition and adds that no public 
highway can be dedicated with such limited 
rights. “It is impossible to confer on 
this (public) road such rights and auch 
rights only as existed over the charchway.” 
This latter statement has reference to the 
well-established proposition that sn attempt 
to dedicate a highway to a limited portion 
of the public is no dedication at all. [ Vide 
Poole v. Huskinson (5) and Vestry of Ber- 
mondsey v. Brown (6)]. If, therefore, these 
are public roads as found by the District 
Munsif, there is -no question that the 
appellant and his castemen are entitled to 
use them for their religious and ceremonial 
processions. That is settled Jaw in this 
country [Vide Sadagopachariar v, Rama Rao 
(1}, upheld by the Privy Council in Sadagopa 


(3) (1908) 2 Ch. 344, 72 L. J. Ch. 626; 89 L. T. 
209; 19 T. L. R 28%, 

(4 (1909) 1 Ch. D.12;78 L. J. Ch. 170; 109 L. T. 
17; 73 J. P.1;7 L G. R. 864; 25 T. L. R. 39. : 

(5) (1843) .1 M. & W. 827; 152 E. R. 1089; 63 R. 
R. 782. 

(6) (1865) 85 Beay. 226; 11 Jur. (x. s.)° 1031; 18 
L.-T. 574; 14 W. R. 213; 1 Eq. 204; 55 E. R. 882. 
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Ohariar v. *RYiehnamoorthy Rao (7), Kanda: 
sawmy Mudali y. Subraya Mudal: (8) and other 
cases, | g , 

Mr, Govindaraghava Aiyar next contend- 
ed that the Subordinate Judge intended 
to find that these roads are private roads 
over which a limited class have a right to 
. pass by custom, The short answer is that 
he has not found anything of the sort 
and he could not. There is no evidence 
that the soil of the roads is vested in the 
adjacent owners. The ownership is unknown 
and in such a case dedication to the public 
will be presumed from user. Further, he 
has not considered the question whether 
such a customary right vested in the adjacent 
owners exists, he has only considered the 
question—whether the plaintiff has proved a 
custom, a matter that does not arise. Nor 
is this custom pleaded. What is pleaded 
is that the rcads belong to the adjacent 
owners and that the plaintiff and 
his castemen have no customary right to 
use them. The first contention has not 
been made out and this being so, the District 
“ Munsif on his finding-on the evidence has 
properly held that the roads are public 
dedicated as highways, with the further 
result that even if there is no evidence 
of user for religious or ceremonial processions 
by the plaintiff and his castemen, the right 
so to use them at any time is legally vested 
in them, bezause as laid down by the Privy 
Council in Sadagopa Chariar v, Krishna- 
moorthy Rao (7), “all members of the public 
have equal rights in them.” That disposes 
of the first question. The next objection 
taken by the respondents is that the suit 
must be dismissed, the cause of action not 
having been made out. It is conceded that 
if an order under section 145 or section 147 
of the Cod- of the Criminal Procedure had 
been pleaded as the cause of action, the 
suit would have lain subject to any question 
of limitation; but it is contended that the 
cause of action has been found to be” false 
by both Courts, and that even if true, there 
is no evidence of such special damages as is 
required bylaw. We are told that the mere 


obstrustion of a procession is not enough, that | 


loss of property or personal injury must be 
(7) 30 M. 185° 4 A, L. J. 383; 11 C. W. N. 585; 5 


0. L. J. 566; 17 M. L J. 240; 9 Bom. L. X. 663; 2 M. 


L. T. 204; 34 I. A. 93 (P:0.). . 
48) 1 Ind. Cas. 716; 32 M. 478; 19 M. L. J. 617 
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proved. There is certainly authority for 
this proposition, vide Kandasawmy Mudali v. 
Subraya Mudali (8), but there are observa- 
tions in a later case, Andi Muopan v. Muthuvi- 
rama Reddy (9), and in Baslingappa v. Dhar- 
mappa (30) which seem to be inconsistent with 
that view. It certainly seems to me strange 
that the offence of wrongful restraint should 
not give a cause of action and if the matter 
arose for decision, I should certainly desire 
to refer the question toa Full Bench. But 
in this case, both Courts have held that the 
story of the obstructed procession is false: 
Now this is the sole cause of action alleged. 
(Vide paragraph 12 of the plaint.) It is 
argued for the appellant that certain orders 
of the District Magistrate and the Head 
Assistant Magistrate, Exhibits II and III, 
are proved and that they are referred to in 
paragraph 7 of the plaint. That is partly 
true; but paragraph 7 does not refer 
to them specifically, but only alleges that 
some temporary orders are not binding on 
the plaintiff, and these orders were not put 
in ‘by the plaintiff but by the defendants. 
There is only one cause of action alleged, 
which has been found against. The last 
contention is that the defendants have 
denied or are interested to deny the plaintifi’s 
right within the meaning of section 42 of 
the Specific Relief Act. Nosuch denial is 
pleaded asa cause of action, and I think 
it would not be proper to allow the plaintiff 
to substitute at the last moment a rew 
cause of action for the one alleged and 
found to be false. The appeal must, there- 
fore, be dismissed with costs. i 


Appeal dismissed. 


V.R. P. 
(9) 29 Ind. Cas, 248; 29 M. L. J. 91; 17 M. L. T, 


453 : 
(10) 7 Ind. Cas. 663; 34 B. 671; 12 Bom. L, R. 586. 
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SADANAND TEWARI V. DEB NATH MANJHI, 
PATNA HIGH COURT. 

Seconp Civit, APPEALS Nos. 2549, 2763, 
to 2765 or 1915 ann 30 or 1916. 
December 7, 1916. 
Present:—My. Justice Mullick and 
Mr. Ju‘tice Atkinson, 
SADANAND TEWARI AND uTHERS— 
PLAINTIFES— APPELLANTS 
CETEUS 
DEB NATH MANJHI AND OTHERS— 
Daren pvants— RESPONDENTS. 
Provincial Small Cause Courts Act UX of 1887, s. 
15, Seh. I, el. (8}—Civil Procedure Code {Act V of 
1908 , s. 102—Rent, suit for, whether cognizable by 
Small Cause Court—Appeal, second—Bengal Rent 


Recovery Act (X B. O. of 1859), s. 10—Abwab, meaning 
of— Illegal cess, 

A suit to recover arrears of rent of a holding is 
not cognizable by a Court of Small Causes and a 
second appeal in such a suit would not, therefore, 
be barred under section 102, Civil Procedure Code. 
fp. 981, col. 1.] 

Soundaram Ayyar v Sennia Nacken, 23 M. 547; 
10 M. L. J 329; 8 Ind. Dec. (x. 8.) 785, distinguished. 

lf a tenant in consideration for tho use and occupa- 
tion of land agrees to pay a certain amount of rent 
in cash and tho price of certain quantities of 
produce, the total of the two items to constitute one 
whole rent or jama, the price of the produce would 
be recoverable as rent and would not bo an abwab. 
[p. 982, col. 1.] ; 

Kalanand Singh v. astern Mortguge Agency 
Co. Lid, 19 Ind. Cas. 701; 18 C L. J. 88; 
Radha Charan Ray Chowdhry v. Golak Chandra 
Ghose, 31 ©. 834; 8 C. W. N. 529, referred to. 


Second appeal from a decision of the 
Officiating District Judge, Manbhum, dated 
the 12th June 1915. 


Mr. Aiul Krishna Roy, for the Appellants. 


Mr, Abani Bhusan Mukerji, for the Re- 
spondents. 


JUDGMENT. 


Mouticx, J.—Appeal No. 2549 arises out 
of Suit No. 1672 before the Deputy Collector 
of Manbhum; the appeal before the 
Judicial Commissioner in that suit is No. 10. 
Second Appeal No, 30 of 1916 arises out 
of snit No. 1882, which corresponds to 
Appeal No. 45 before the Judicial Com- 
missioner. Second Appeal No. 2763 corre- 
sponds to Suit No. 1848 and First Appeal 
No. 33; Second Appeal No. 2764 corre- 
sponds to Suit No. 1870 and First Appeal 
No. 40; and Second Appeal No. 2765 vorre- 
sponds to Suit No. 1878 and First Appeal 
No. 42. All these dive suits were based 
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upon a registered kabuliyat exeented in Suits 
Nos. 1848 and 1872 by the defendants 
themselves, and in the remaining suits 
by the predecessors of the present defend- 
ants. 


The plaintiffs claim rent of five holdings 
amounting to various sums in cash, and 
including certain quantities either of paddy 
or ghee or both, the money-value of 
which is alleged to be part of the con- 
tract of tenancy executed at the time of 
the execution of the kabuliyats. The defend- 
ants pleaded, first of all, payment; secondly, 
that the rate of rent was incorrect; 
thirdly, that the lands had not been 
properly described, aod fourthly, that the 
suits were bad for misjoinder. _ 

The plea of payment has been found against 
the defendants. But on the substantial ques- 
tion of what is the rate of rent, the Court 
held that the plaintiffs had not been able 
to prove the contract alleged by them, and 
decreed the suits at the rents admitted by the 
tenants. There_was an appeal in all the suits 
except No. 1872 to the Deputy Commissioner, 
and in Suit No. 1872 there was an appeal 
to the Judicial Commissioner. The appeals 
to the Deputy Commissioner’s Court were 
transferred under section 225 of the Chota 
Nagpur Tenancy Act of 1908 to the Judicial 
Commissioner, with the result that all five 
appeals were heard by the last named 
officer and dismissed. The present second 
appeals have been. preferred to us by the 
plaintiffs. 


The first point taken before us by the learn- 
ed Vakil for the respondents is one as to’ 
jurisdiction. He urges that in the appeals in. 
respect of Suits Nos. 1878, 1882, 1848 and 
1870, which are below Rs. 100 in value, no 
appeal lay to the Judicial Commissioner at all 
and that ifthe first appeals had been heard 
by the Deputy Commissioner, the Deputy 
Commissioner’s order would haye been final. 


He ķerges that if the Judicial Com- 
missioner had no jurisdiction, then we 
in second appealhave no jurisdiction. But 


he disregards the fact that these suits were 
transferred to the file of the. Judicial 
Commissioner under the provisions of section 
225 oftke Chota Nagpur Tenancy Act, and 
that, therefore, the Judicial Commissioner 
had jurisdiction to deal with thé appeals, 


. e 
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although the subject-matter was less than 


Rs. 100 in'yales, Tha question then arises, 


- whether in these suits there is any sscond 
appsal to us against: the decision of the 
Jadisial Commissioner. The learned Vakil 
for the respondents falls barek upon clause 
2 of section 223 of the Chota Nagpur 
Tenancy Act, and contends that as the 
suits were of Small Cause Court nature and 
less than Rs. 500 in value, no second appeal 
lies to us by reason of the provisions of 
section 102 of the Civil Procedure Code. 

Now,if these suits had been saits of a 
Small Cause Court nature this contention 
would haye prevailed, but the suits being 
rent suits were not cognizable by a Court of 
Small Causes, and, therefore, they did not 
come within the provisions of section 102 
of the Civil Procedure Code. A second 
appeal clearly lies tous against the decree 
of the Judicial Commissioner in these four 
suits, 


With regard to Suit No. 1872, in which 
the subject-matter was over Rs. 100 in value, 
the only ground urged by the learned Vakil 
for the respondents is that it falls within 
the provisions of section 102 of the Civil 
Procedure Code, and that no second appeal 
lies. I have already decided that this is not a 
suit of a Small Cause Court nature, and, there- 
fore, this contention must also fail. There- 
fore, the plea of jurisdiction as regards all 
these five appeals has no substance. 

Coming now to the merits of the cases, 
the first argument addressed to us is, that 
the registered kabuliyats containing the con- 
tract are invalid, and the learned Vakil points 
to the finding of the learned Judicial Com- 
_ missioner which is to the effect that the 
kabuliyats were never acted upon. It is true 
that both the Court of first instance and the 
Court of frst appeal found various reasons 
for believing that the executants of the 
kabuliyats were not aware of their contents. 
But I am unable in second appeal to go into 
any of these matters, for the simple reason 
that I find that no issue as to these kabuliyats 
having been executed without the knowledge 
of the defendants was ever raised at the 
trial. The defendants never pleaded that 
there was fraud, coercion or undue influence; 
and execution being admitted, it was not 
open to the Courts, without a special issue 
upon the point, to find that the defendants 
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in executing the kabuliyats were not aware of 
their contents. 

The learned Vakil for the respondents 
relies upon a condition in the kabuliyat which 
is to the effect that the defendants are liable 
to ejectment on notice, and he contends 
that so hard a condition could never have 
been imported into the document with the 
knowledge of the executants. But as I 
have already said, there is nothing to show 
that the defendants challenged this docn- 
ment in the issnes, and if seems to me 
that-if they had done so the plaintiffs 
might quite possibly have adduced evidence 
to show that this term of the contract 
was made with their full knowledge and 
consent. In any event a complete answer 
to the learned Vakil’s contentions is, that 
ag no issue was raised on the point whether 
the defendants were or were not aware of 
the contents of the documents, the finding 
of the Judicial Commissioner cannot debar 
the plaintiffs from succeeding in this suit. 

Then the learned Vakil for the respondents 
goes further and urges that the kabuliyat 
was in itself altogether invalid, and he 
relies upon section 79 of the Chota Nagpur 
Tenancy Act for the purpose of showing 
that a contract which bars a tenant from 
acquiring occupancy rights is a totally 
invalid contract. Now, referring to the 
kabulcyat, L nowhere find that there is any 
agreement barring the tenant from acquiring 
occupancy rights. The contracts were 
executed in 1303 F. S., that is 1896, at a 
time when the present Chota Nagpur 
Tenancy Act was not in force in the 
District of Puralia, and for all I can 
see, the term as to ejectment wasa per- 
fectly valid contract under Act X of 1859, 
which was the Actapplicable to the contract 
at that time. There is not a word in the 
kabuliy,at to show that the defendants were 
at that time occupancy raiyats, and, in my 
opinion, section 79 of the Chota Nagpur 
Tenancy Act has no application to the case. 
Therefore the finding of thelearned Judicial 
Commissioner that the kabuleyat was 
not operative is, in my opinion, wholly 
erroneous, 

Then the learned Vakil for the respyndents 
contends that although the cash rents may be 
enforceable, the price of paddy and ghee is not 
enforceable, because these paymentsareabwabs, 


. 
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and he relies upon section 10. Act X of 1859, 
which directs that no illegal cesses are 
` recoverable froma tenant. Now, the test 
‘as to whether such payments are abwabs 
or ‘not has been laid down in many 
cases, of which one-of the latest is 
Kalanand Singh v. astern Mortgage 
Agency Qo., Lid. (1), and the learned 
Judges observed there, “that if a particular 
sum spécified in the lease or agreed to 
be paid is the lawful consideration for the 
‘use and occupation of. the land, that is 
to say, if it is really part’ of the rent 
although not described as such, the land- 


lord would be entitled to recover the 
‘same, and the whole question in the 
‘ease is, whether the items claimed are 
really part of the rent which was the 
‘consideration for the letting out of the 
land.” To like effect is the opinion of 
‘Maclean, C. J. in Radha Charan Ray 
‘Ohoudhry v. Golak Ohandra Ghose (2) 


and there the learned Chief Justice observes: 
“Tg my mind each of. these cases depends 
‘upon its own particular circumstances, and we 
must look-at the contract: to see whether the 
‘payment which the tenant agrees to make is 
‘in reality part of the rent as opposed.to what 
is known as an abwab.” Now, applying that 
test to the cases before us, it is quite clear that 
upon the contracts entered into by the defend- 
ants the consideration for the use and 
oceupation of the land was a certain amount 
of rent in cash and the price of certain 
quantities of paddy or ghee or both, as the 
‘ease may be, and that the total of these 
two items was to constitute one whole 
rent or jama, which was payable by the 
‘defendants, The total rental shown in 
the kabuliyats was clearly the consideration 
payable by the tenant for the settlement 
made with him by the landlord. There 
ig no indication whatever that the price 
of paddy or ghee was in any case intended 
to be an imposition independent of the rent 
of the land which the defendant was leasing 
from the landlord. 

In. this view the amounts claimed for 
ghee- and paddy were part of «he total 
~ rent payable for the land, and the objes- 
tion on the ground that the zemindar is 


s 


(1) 19 Ind. Cas. 701; 18 0. L. J 83. 
` (24 810, 884 8 O: W. Ñ 520. 
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claiming an abwab is not qtenable. This 
disposes of all the points raised before us 
in the argument. 

We threw ont a suggestion to the learn- 
ed Vakil for the appellants, that possibly 
he might see his way to allowing the 
decree of the lower Appellate Court to 
stand for the years in suit, provided he 
got a declaration from us that for future 
years he was entitled to claim rent at 
the full contract rate. But he has not 
been able to accept our suggestion. In 
these circumstances he will get a decree 
for the full amount. We will set aside 
the decree of the learned Judicial Commis- 
sioner and substitute therefor a decree in 
each suit allowing the plaintiffs the full 
amount of rent claimed in the plaint, together 
with interest ab }2 per cent. onthe arrears, 
But the question of costs is witk in our discre- 
tion and having regard to the dilatory conduct 
of the plaintiffs, we direct that they get no 
costs in either Court. 

ATKINSON, J.— With regard to the point 
taken by the Vakil for the respondents, 
namely that under the Provincial Small 
Cause Courts Act no second appeal lies in 
this case, the value of the appeal being 
under Rs. 500, section 15, sub section I 
defines the jurisdiction of a Courtof Small 
Causes. It expressly says that no Court 
of Small Causes shall take cognizance of the 
suits specified in the Second Schedule as sunits 
excepted from the cognizance of a Court of 
Small Causes. And in the Second Schedule 
under clause 8, one of the class of suits exempt- 
ed is a suit for recovery of rent other 
than bouse rent. This, being an action 
for the recovery of rent other than house | 
rent, would be prima facie excluded by the 
operation of section 15 and Schedule II of 
the Act, 


The learned Vakil for the respondents 
this morning, in the course of the deli- 
very of the judgment of this Court by 
my learned brother, referred for the first 
time to a case reported as Snundaram 
Ayyar v. Sennia Nnicken (3) and 
he endeavoured to insinuate that the 
gase had some application to the facts of 
the present case. A very cursory glance at 
the judgmént will completely satisfy any 
a 23 M. 547; 10 M. L, J. 829; 8 Ind. Dee. (xN. s.) 
8: s se 3 


| y 
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observer that that case has decided no- The grounds of that decision and its 


thing to“ controvert our decision and its ratio decidendi are obviously plain. The 
accuracy as delivered by the judgment of authority cited has no application to the 
my learned colleague. The head-note of present case. 


the case is somewhat misleading and is as Tconcur inthe judgment of my learned 
follows:— | z colleague. | 
“A suit for the recovery of rent other than - Appeals accepted, 


house rent is a suit of the nature 
cognizable in Courts of Small Causes, 
within the meaning of section 586 of the ` . mamenn 
-Code of Civil Procedure, and no second 
-appeal lies from a decision therein when 


the amonnt or value of the subject-matter CALCUTTA HIGH COURT. 
“of the original suit does not exceed © ÅPPEAL FROM APPELLATE Decree No, 2430 
“Rs, 500.” i or 1915. 

Té is well to observe that in that case - January 4, 1917. 
“power was given under section 15 of the  Present:—Mr. Justice N. R. Chatterjea and 
“Act to the Local Government Board to Mr, Justice Newbould. 
_extend to the Court of Small Causes juris- HARI MOHAN PAL AND ANOTHER— 
-diction in cases of rent other than | Derenpants —APPELLANTS 


“house rent, and it was upon that basis versus 

that the Court decided the case. In KAILASH CHNDRA DHUR—Puaintirr, 
the case under reference it would appear that Sheikh IMAMUDDIN anv OTHERS— 

all the Courts of Small Causes in Madras ` Derenpdints — RESPONDRNTS, 

-had power to grant decrees in respect of Evidence Act I of 1872), ss. oy BIS Adanisatona aa 
- < to non-existing right, value of Title. 

claims for rent other than house rent, and A mere admission cannot create a title which 
it is only, necessary to clear up the matter, 


yi was non-existent, though ib would have been bind- 
‘to refer to the judgment at page 555. It ing upon the person making it if the title admitted 
-was a Fall Banch decision presided over had really existed, [p. 984, col. 1.] 


“by Sir Arnold White, Chief Justice. The Appeal against the decree of the Sub- 


learned Judge deals with section 15 and Judge, Dacca, dated the 16ch August 1915, 
describes the jurisdiction it confers, and modifying that of the Munsif, Manshigunj, 


then says:— ~ dated the 30th November 1914, 
- The same section empowers the Local 


. : R f 
. Government, subject to the exceptions in aga of the case appear from the juig- 
.the Schedule-and the provisions of any ™en’ 


enactment for the time being in force, to Babu Trailokya Nath Ghose, for the Appel- 
direct that all suits of a civil nature of Jlants.—The defendants Nos. 3 and 5 are 
which the yalue does not exceed Rs. 1,000 assignees from the purchaser at revenue sale 
“shall be cognizable by the Court of Small of the taluk of which the plaintiff was a 
Causes. Amongst excepted suits specified -part-proprietor. He himself being a default- 
‘in the Schedule are suits for the recovery ing, proprietor, all right and title that he had 
-ofrent other than house rent, unless the in the estate was extinguished. The lower Ap- 
t Judge of the Court of Small Causes has pellate Court was wrong in holding that the 
| been expressly invested by the Local Govern- plaintiff had howladari right, merely rely- 
. ment with authority to exercise jurisdic- ing upon the admission made by the defend- 
-tion with respect thereto.” (H2re is the ant inthe road-cess return. He had no 
€ ground.) “By a notification, datéd 243:h  howladari right, as the kobala upon which he 
January 1883, the Madras Government has reliesas the basis of his title shows. Anad.nis- 
“invested all Subordinate Judges and gion madein the road ceas return cannot create 
“District Mnnsifs within the Presidency a howla rightin favour of the plaintif. Sae 
‘with jurisdiction to try on their Small Jadu Nath Poddar v. Rup Lal Poddar (1) and 


Cause side all suits for rent falling within the observation of Mookefji, J., at pages 983 

-the pecuniary limits of their special jurisdic- ; 7 4 

tion,” | eee (1) 33 0, 987; 10 0. W, N, 639, 40, UJ, 22, 
uo s š 7 
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and 984, Thecase of Dharam Chand Poid 
v. Mouji Shahu (2) also lays down that title 
cannot pass by admission or relinquishment 
wher the Statute requires a deed of transfer. 
Admission would have been good evidence, 
if there was pre-existing right. In this case 
there was no such assertion of howladar? right 
in the plaint. 

Babu Amarendra Nath Bose (for Babu 
Monmotha Nath Roy), for the Respondents.— 
The kobala shows that the right purchased 
by plaintiff was a subordinate rightand nota 
co-ordinate right. [Reads the kobalz. ] 

[N. R. Csarrersea, J.—Both Courts are 
against you on that point, holding that you 
purchased the proprietary right. You did not 
even claim a howla right. | 

JUDGMENT,—The _ plaintiff-respondent 
appears to have purchased the lands in dis- 
pute, which form part of a revenue-paying 
estate, from the proprietors of the estate. The 
estate was sold for arrears of revenue. The 
right, therefore, that the plaintiff had in the 
lands under his. purchase was extinguished by 
the sale. The learned Subordinate Judge was 
in error in holding that the plaintiff had some 
right even after the sale. It is true that the 
defendant, who represents the purchaser at 
the revenue sale, in certain cess-return ad- 
mitted that the plaintiff had a howla tenure. 
But a mere admission cannot create a title. 
The admission would have been bind- 
ing upon the defendant had the plaintiff 
really any howla tenure. Bat it is not 
alleged, nor is there any evidence to show, 
that the plaintiff had any right in the lands, 
apart from the right which was purchased 
by him from the proprietors under the kobala 
of 9th Assin 1275. That right, as we have 
said, passed by the revenue sale, and that 
being so we think that the plaintiff’s suit 
must fail, ° 

The judgment and decree of the lower 
Appellate Court are accordingly set aside 
and those of the Court of first instance 
restored with costs in this Court and in the 
Court of first appeal. 


Apreal aléowed, 
(2) 16 Ind, Cas. 440; 160 L, J. 436. 
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MADRAS HIGH COURT. 
ORIGINAL Sipe Arrear No. 51 of 1915. 

| August 17, 1916. 
Present:— Mr. Abdur Rahim, Officiating 
Chief Justice, and Mr. Justice Phillips. 

V. RAMASWAMI AIYAR— 

PLAINTIFF — APPELLANT 
versus 


GNANAMANI NACHIAR—Derenrpvant— 


RESPONDENT, 

Stamp dct (II of 1899), ss. 5, 6, Sch, T, Arts. 1, 55— 
Document, construction of—Priucipal and agent— 
Accounts settled, re-opening of Acknowledgment of . 
liability—Release of agent from liability to account— 
Entries unstamped, admissibility of ~Evidence— Settle- 
ment by compromise. 

Accounts between a principal and agent were 
settled and the agent signed an entry to the follow. 
ing effect: “Due to me Ks, .. .” It was followed by a 
statement by the principal to the following effect: 
(page 70). “The balance of the liability is made up of 
moneys advanced by my agent from time to time on 
my behalf. The above does not include interest due on 
tbem” On the next page (page 71) it continued: “I 
have examined the several items of account entered 
herein in detail and I find them to be correct. I hereby 
release my agent from allclaims to account against 
him by me... in respect of the said receipts and 
disbursements. I hereby acknowledge the correct- 
ness of every one of the items of expenditure”: 


Held, per Curiam, thatthe entries constituted some- 
thing more than a mere endorsement vouching 
simply for the correctness of the entries, that they 
contained an acknowledgment of a debt within the 
meaning of Article 1 of Schedule I of the Stamp Act 
and should have been stamped with a one-anna 
stamp. [p. 986, col. 2.] 


Sitaram v. Ram Prosad Ram, 22 Ind. Cas. 858; 19 C. 
L. 3. 87; 18 C. W. N. 697; Mulji Lala v. Lingu Makaji, 
21 B. 201; Chitty’s 8.0. ©. R. 482; 11 Ind. Dec. 
(N. s.) 186 and Galstaun v. Hutchison, '5 Ind. Cas. 
z79; 39 C. 789; 16 O. W. N. 945, referred to. 


Per Abdur Rahim, Ofg. C. J—The statement at 
page 71 is a release of the right ro claim an account 
from the agent and was, within the meaning of sec- 
tion 5 of the Stamp Act, a distinch matter from the 
acknowledgment of the principal’s liability to the 
agent for a certain amount, which is the effect of 
the preceding statement, and the entries are admis- 
sible in evidence as the agent paid into Court the 
penalty due under section 35, is 987, cols. 1 & 2.] 

In applying section 6 of the Indian Stamp Act, 
one is concerned with what the parties purported to 
provide fo» by an instrument, and not whether any 
particular provisions were necessary or might have 
been dispensed with. [p. 987, col. 1.] 


Limmer Asphalie Paving Co. v. Inland Revenue 
Commissioners, (1872) 7 Ex. 211; 4! L. J. Ex. 106; 26 
L. T. 63:; 20 W. R. 610, referred to. 

+ The statements do not amount to a settlement by 
compromise, [p. 988, col. 2.] 

A settlement by compromise is a casein which 

the parties agree not to ascertain the exact balance 


Vol. XXXVII] 
BAMASWAMI ALYAR U. GNANAMANI NACBIAR, 


but agree to take a gross sum as the balance, and 
not wheres parties having accounts between them 
meet and agree to settle those accounts by the 
ascertainment of the exact balance. [p. 988, col. 2.] 

Henry McKellar v. John Wallace, 5 M. L A. 872; 


8 Moore P. O. 378; 1 Eq. Rep 403; 1 Sar P. C. J. 458; ° 


18 E. R. 936; 14 E. R. 144; 97 R. R. 62, referred to. 

A settled account may be opened where substantial 
error is shown in the account or where fiduciary 
relations exist and a lessconsiderable number of errors 
are shown or where fiduciary relation exists and one 
or more fraudulent omissions or insertions in the 
account are shown. [p 989, col. 1.] 

Williamson v. Barbour, (1578) 9 Ch. D. 529 at p. 
533; 70 L. J. "Ch. 147; 37 L. T. 698 and Inve Webb 
Lambert v. Still, (1894) 1 Ch, 78; 63 L. J, Ch. 145; 70 
L. T. 318, referred to. 

Per Phillips, J.—The recital as to release relates 
only to the itemsin respect of whichan acknowledg- 
ment is given and the two matters are not ‘distinct’ 
matters within the meaning of section 5 of the Stamp 
Act, and the document is an acknowledgment and, 
Leing unstamped, is inadmissible in evidence. [p. 990, 
col. 2; p. 99:, col. 1..] 


In order to bring a document within the terms of 
section 6 it must be read as a whole, and if as a whole 
it comes within two definitions in the Schedule then 
it must be stamped with the stamp of highest value, 
kan the duties chargeable are different. [p. 990, 
col, 2. 


Appeal from the judgments of Mr. 
Justice Bakewell, dated the 26th and 29th 
March 1915in the Ordinary Original Civil 
Jurisdiction of this Court in Civil Suit No. 
214 of 1914. : 

Messrs. J. L. Rozario and V. V, Srinivasa 
Aiyangar, for the Appellant. 

Messrs. T. Narasimha Atyangar and. A. 
Suryanarayana Aiya, for the Respondent. 

This appeal coming on for hearing on 
the 7th and 9th respectively of August 
1916 and having been posted to bs spoken 
to on the llth August 1916 and having 
stood over for consideration till this day, 
the Court delivered the following 


JUDGMENT. 


Asper RAHIM, Orrea. ©. J.—This appeal is 
from the judgment of Bakewell, J., dismissing 
a suit instituted by one Mr. V. Ramaswami 
Aiyar against the zemindarni of Sivagiri 
to recover a sum of Ra. 43,116.12-4. The 
late zemindar, whose mother is the defend- 
ant, appointed the plaintiff, by powers of 
atiorney dated the 31st July 1911 and 
8lst October 1912, his agent to manage 
his affairs at Madras and elsewhere 
excepting the zemindari itself. The plaintiff 
founds bis claim to the extent of Rs. 
31,000-12-4 on the basis of accounts settled 
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between him and the late zemindar on the 
l4th October 1913, showing this amount 
to be due to him for remuneration for 
services renderd by him and for moneys 
advanced by him to the zemindar from 
time to time. Of the balance Rs. 12,741-10-0 
consists, he says, of various sums of money 
which he paid to certain creditors of the 
zemindar after his power-of-attorney was 
cancelled (that was on 15th October 1913) 
and which have not been reeouped to him. 
He paid those debts as be had incurred 
liability for them on behalf of the zemzndar, 
The rest of the amount claimed is on 
account of interest on these sums at the 
rate of 12 per cent. per annum, which he 
alleges the zemindar had agreed to pay. 


It is alleged in defence that when the 
Court of Wards handed over the zemindari 
of Sivagiri to the deceased zemendar in 
April 1910 there was a saving of about 
8 lakhs of rupees, but that about the 
middle of 1911 he came under the sinister 
inflaence of the plaintiff who acquired 
considerable ascendancy over him, with the 
result that the zemindar went on contract- 
ing large debts. The powers-of-attorney 
mentioned in the plaint were procured 
from the zemindar by means of fraud and 
undue influence, not for any lawful or 
legitimate purpose, but for contracting 
large and unnecessary debts so that the 
plaintiff might enrich himself at the 
expense of zemindar. The written state- 
ment gues on to state that about September 
1918 some friends and relations of the 
zemindar, finding that he was going from 
bad to worse under the influence of the 
plaintiff, prevailed upon himto dismiss the 
plaintiff from his service and to renounce 
his egmpany. As regards the settlement 
of account, the deed of release and the 
power-of-attorney executed by the zemindar 
on the 14th Ostober 1918, it is stated 
that his signatures to these documents 
were obtained in suspicious circumstances 
when the zemzndar had no proper and 
independent advice. The so-called settle- 


ment *of account is impeached as false 
and fraudulent. It is stated that the 
plaintiff never rendered account to the 


zemindar and the latter never looked into 
any accounts; that the *ccounts relied on 
contain fraaizlent omissions and false debits 
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amounting to a considerable sum, as set 
out in the schedule attached to the written 
statement, The defendant charges that if 
an account be directed by the Court the 
plaintiff will be found to be liable to the 
defendant for not less than a lakh of 
rupees. The entire accounts commencing 
from 31st July 1911 to 13th October 1913, 
that is more than two years, and relating 
to about six lakhs of rupees are contained 
in 73 pages of a small book marked as 
Exhibit E. Page 69 shows that the amount 
to the debit of the zemindar on the 13th 
October 1913 was Ra. 3,58,14)-12-4 and 
that to his credit Rs. 1,£3,290-0-0, so that 
the total indebtedness of the zemindar is 
stated at Rs. 2,14,850 12-4. At the top 
of the next page, 7. e, 70, is the entry 
“due to me (1. e, to the plaintitf himself) 
Rs. 24,850-12-4;" then underneath there 
appear ‘details’ consisting of four items 
of Rs. 40,00), 45,000, 25,000 and 83,000 as 
being due to other persons. At the foot 
there is a statement in these words; 
“The balance of the liability is made up 
‘of moneys advanced by my agent Mr. V. 
‘Ramaswami Atyar from time to time on 


my behalf. The above does not include 
interest due on them.” Ab page 71 it 
continues: I have examined the several 


items of account entered herein in detail 
and I -find them to be correct. I hereby 
release my agent Mr. V. Ramaswami 
Aiyar from all claims to account against 
him by me or any one claiming under or 
in trust for me and from all claims, actions 
and demands whatsoever in respect of the 
said receipts and disbursements, I here- 
by acknowledge the correctness of every 
one of the items of expenditure.” Underneath 
is the signature of the zemindar. At the 
next page Rs. 2,14,850-12-4 is carried 
forward, to which is added “salary from 
May to September 1913 Rs. 3,759” and 
“Interest on the loans advanced by me 
(i. e, plaintiff) from time to time 
Rs. 2,400"—totalling Rs. 2,21,000-12 4, 


Underneath are the zemiudar’s initials. 


The learned Trial Judge has r€jected 
these statements, as in his opinion’ they 
contain: an- acknowledgment of a debt 
within the meaning of Article 1 of Schedule 
I to the Indian eStamp Act and should, 
‘therefore, haye been etamped with a one- 
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‘anna stamp. Mr. C. P. Ramaswami Aiyar, 
the learned Vakil for the appell&nf, contends 
in the first place that this reading of the 
document is wrong. Bat there can bə no 
doubt whatsoever that the statement “Due 
to me” followed by the endorsement “the 
balance of liability, ete.,” sel out above 
does amount to an acknowledgment of a 
debt. It clearly purports to be more than 
a mere endorsement vouching simply for 
the correctness’ of the entries. We have 
been referred to a number of decided 
cases, but in each case one has tə look 
to the nature of the endorsement, ag 
‘showing what the parties intended. Here 
the intention of the plaintiff and the 
zemindur clearly was that the statement 
in question should furnish evidence of the 
latter’s liability. The cases which approach 
nearest to this are Sitaram v, Ram Prosad 
Ram (1), in which the words ‘balance due 
Rs... and Mulji Lala v. Lingu Makaji (2) 
where the words “all accounts being made up 
Rs. 102 in full up to..,...............” were held 
to amount to an acknowledgment, while 
in Gulstaun v, Hutchison (3) the statement 
which was held not to amount to an acknow- 
ledgment was “I accept as correct.” 

The next contention of Mr. C. P. Rama- 
swami Aiyar that the statement “The above 
does not include interest on them” is a sti- 
pulation tc pay interest within the meaning 
of Article L is also untenable. The care 
of Mulchand Lala v. Kashibullah Biswas (4) 
has no bearing, as the words there were 
‘this amount will bear interest at the rate 
of Rs. 1 8-0 per cent. per mensem.’ 


It is then argued on behalf of the 
appellant that the statement at page 71 
is a ‘release’ as defined in Article 55° of 


Schedule I to the Indian Stamp Act’ and, 
therefore, even if the writing at page 70 be 
held to be an acknowledgment of a debt, 
both should be read as one instrument 
to which either section 5 or section 6 of 
the Indian Stamp Act applies and that 
the document could not, therefore, be 


(1) 22 Ind. Cas. $58; 19C.L.J.87; 180. W. N. 


697. 
12) 21 B. 201; Chitty’s S. O. O. R. 482; 11 Ind. Dec. 


(N. s ) 186. 
(3) 15 Ind. Cas. 279; 39 C. 759; 16 C. W.N. 945, 
(4) 110. W. N, 1120; 35 ©, 111, nee 
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excluded from evidence but should bave 
been adnfitted, the plaintiff being allowed 
to pay the penalty prescribed by section 35 
of the Act. Section 5 says: “ Any instru- 
ment comprising or relating to several 
distinct matters shall be chargeable with the 
aggregate amount of the duties with which 
separate instruments, each comprising or 
relating to one of such matters, would be 
chargeable under this Act.’ And section 
6 provides, “Subject to the provisions of 
the last preceding section, an instrument 
so framed as to come within two or more 
of the descriptious in Schedule I shall, where 
the duties chargeable thereunder are dilfer- 
ent, be chargeable only with the highest of 
such duties.” in my opinion the state- 
ment at page 71 “I have examined ...... 
EEE expenditure ” was clearly intended 
to operate as a release of the zemindar’s 
right to claim an amount from the plaintiff, 
and this is within the meaning of section 
5a distinct matter from the arknowledg- 
ment by the zemindar of his liability to 
plaintiff for a certain amount, which is 
the effect of the preceding statement. Mr. 
Narasimha Aiyangar contended on behalf 
of the respondent that where the subject- 
matter is one even though the instrument 
embodies distinct contracts, section 5 does 
not apply. He says that since there was 
an acknowledgment by the zemindar that 
asa result of the settlement of accounts a 
certain amount was due by him to the 
plaintif, it followed that he himself could 
have noclaim against the plaintiff. But in 
applying section 5 of the Indian Stamp Act 
one is concerned with what the parties pur- 
ported to provide for by an instrument, and 
not whether any particular provisions were 
necessary or might have been dispensed 
with. Norcanit be said that acknowledg- 
ment bya principal upon a settlement of 
accounts that a certain amount is due by 
him tothe agent is in its legal effect the 
same aS a release by the former of his 
right to claim an account from’ the latter, 
which includes the right to open stated 
and settled accounts in certain circumstances, 
The English rulings cited by the respondent’s 
learned Vakil such as Lemmer Asphalte 
Pavirg Co. v. Inland Revenue Commissioners 


(5), the effect of which is stated in Hals- 
(5) (1872) 7 Exch. 211; 41 L, J. Ex. 106; 26 L.T. 
633; 20 W, R. 630, 
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bury’s Laws of England, Volume 24, at page 
707, throw no light on the present question 
and are based on the provisions of the Eng- 
lish Stamp Act which are different in this 
respect from those of the Indian Stamp Act. 
I hold, therefore, that the statements at pages 
69 to 71 of the account should be admitted 
into evidence as the plaintiff has paid into 
Court the penalty due under section 35, 

Mr, Justice Bakewell, having refused to 
admit these statements in evidence, went 
into the accounts and came to the conclusion 
that they were not properly keptand contained 
considerable errors. Of theamount claimed 
by the plaintiff Rs. 15,250 is on account of 
bis salary at the rate of Rs. 750 a month 
and the balance of Rəs. 9,250 on account 
of moneys actually advanced by him. As 
regards the latter item the learned Judge 
was not satisfied that the plaintiff lent any 
money at all to the late zemindar or had 
any money of his own to lend, As for 
the arrears of salary he finds that plaintiff 
has failed to account for more than that 
amount of the zemindar’s money in his 
hands. He selected three of the items men- 
tioned by the defendant for special examination 
and found that the plaintiff omitted to eredit 
to the late zemindar two items of Rs. 2,000-0 0 
and Rs, 15,00u-0-0 and wrongly charged 
him with a sum of Rs. 3,200. 


The learned Judge rightly points out that 
the account kept by the plaintiff, if it can 
be called account at all, is of a most 
remarkable character. According to the 
evidence of the plaintiff himself it was not 
kept from day to day. Notes of tke zemin- 
dar’s transactions used to be made by the 
plaintiff on slips of papers and at the 
intervals of 2or3 months he used to go 
with ,them to his relation Mr. Doraisami 
Aiyar, who used to write the entries in the 
book, Exhibit E, to the plaintiff’s dictation. 
These slips of paper have not been pro- 
duced. The entries are not in any chronolo- 
gical order and the information which 
they furnish is of the most meagre character, 
To give an instance, it is not possible to 
ascertain how the sum of Rs. 24,850-12-4 
said to be due to the plaintiff is made 
up, According to the statements quoted by 
the learned Judge from the plaintiff's own 
evidence, his method “was to debit the 
cemindar with all, the items on the debit 
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side, to debit him with all the sums 
expended by the plaintiff on his behalf and 
all the sums borrowed by the zemindar 
from other persons and to give credit 
for all the sums on the credit side and to 
treat the balance arrived at as the plain- 
tiffs money. It is pointed out that the 
plaintiff opened an account in Angust 
1911 in his own name in the Indian Bank 
with Rs. 1,000, which he alleges was his 
own money; but moneys belonging to the 
zemindar were paid into this account and 
large sums were drawn out resulting in a 
debit balance of about Rs. 77,000 in 
February 1912. Then that account was 
closed. In January or February 1912 two 
accounts were opened one in his own 
name and another in the zemindar’s name; 
the zemindar’s account was debited with 
the Rs. 77,000. In all the three accounts 
the zemindar’s moneys were paid and the 
plaintiff drew upon them for his own and 
the zemindar’s purposes indiscriminately. 
The plaintiff opened a fourth account in the 
National Bank in his own name for the 
purpose of transactions in connection with 
‘the Madras Times’ newspaper, in which 
the zemindar had acquired a large interest. 
Thus, as observed by Mr. Justice Bakewell, 
the plaintiff according to his own case 
inextricably mixed up the zemindar’s moneys 
with his own, and the burden is entirely 
upon him to show by as clear evidence 
as possible what moneys he had of his 
own and advanced to the zemindar or 
spent on his behalf. This he has failed 
entirely to prove and his learned Vakil, 
Mr. ©. P. Ramaswami Aiyar, has not in 
fact attempted to base his case on any 
such proof. The learned Trial Judge doubts 
if the Rs. 1,000 with which the first 
account was opened belonged to the plaintiff 
and, in my opinion, his doubts are fully 
justified by the circumstances. 

The late zemzndarlof Sivagiri, who inherit- 


ed a large and valuable zemindartd and 
started with considerable funds at his 
credit, must have been a most reckless 


spendthrift for we find that duringe “the 
four years that he lived after attathing 
majority he went through the several lakhs 
that were Saved for him by the Court of 
Wards and died igdebted to the extent 
of some lakhs. He had to start with the 
entire income of the zemindari “ab his dis- 
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posal but latterly received an allowance of 
Rs. 5,000 a month from the %ehendari, 
exclusive of what he required for any 
extraordinary expense such as a trip to 
Eagland. Then hə had the income of his 
other properties at Madras and elsewhere. 
All the zemindar’s moneys passed through 
the plaintiff's hands and it does not appear 
that the plaintiff had resources of his own out 
of whizh to make advangas to the zəmindar. 
The agent’s whole contention before us 
has been that, however badly he kept the 
accounts, his principal, the zemindar, was 
fully cognisant of the fact as evidenzed by 
his initials at three or four places in Bxhi- 
bit E, and we are asked to hold that the 
zemindar waived all enquiry and scrutiny. 
In fact it is argued that the acknowledg- 
ment and the release of the 14th Ostober 
were inthe nature of a settlement by way 
of compromise within the ruling in Henry 
McKellar v. John Wallace (5). Butthis is a new 
case which was not sought to be made in the 
plaint or at the trial. En fact the plaintifi’s 
case had hitherto been that the semindar 
used to examine the accounts with tbe aid 
of vouchers and put his initials to them on 
being satisfied as to their accuracy, and that 
the same process was gone through on the 
14th October 1913 when the accounts were 
finally settled between the parties. The suit 
is based on the footing of stated and settled 
accounts and not on any settlement by com- 
promise. To use the language of the Judicial 
Committee, “It is a case in which the 
parties having accounts between them may 
meet and agree to settle those accounts 
by the ascertainment of the exact balance”, 
and not “where persons meet and agree 
not to ascertain the exact balance but 
agree to take a gross sum as the balance.” 
They go on to observe “in either case it 
may be vitiated by fraud; in either case 
it is good for nothing if, either from the 
collusion of the parties upon the circum- 
stances under which the settlement takes 
place it is proved in a Court of Equity, that 
the transaction was not so fairly and so 
fally understood between the parties, either 
from the confusion in which it was involved 
or from misrepresentations made on the 
one side or the other, as it ought to have 
(6) 5 M. I. A. 872; 8 Moore P. C. 378; 1 Eq. Rep. 


809; 1 Sar. P. C. J. 453; 18 E. R. 936; 14 H. R, 144; 
97 R. R. 62, 


| = eis 


Vol. XXXVIT) 
RAMASWANI AIYAR ¥, GNANAMANI NAOHIAR. 


been and that injustice has been done to 
either side.” The very evidence so strongly 
relied upon by the appellant’s Vakil such 
as the statement in Exhibit F and. in 
Exhibit A shows not that there was any 
settlement by compromise bnt that the 
account was examined by the zemindar and 
acknowledged by him to be correct. 


Now regarding the law as to when 
settled accounts will be opened there is no 
room for doubt. It is perhaps best stated 
in the words of Jessel, M. R., in Williamson 
v. Barbour (7): “Where the accounts have 
been shown to be erroneous to a considerable 
extent both in amount and in the number of 
items, or where fiduciary relations exist and a 
less considerable number of errors are shown, 
or where the fiduciary relation exists and 
one or more fraudulent omissions or insertions 
in the acconnt are shown, there the Court 
opens the account and does not merely 
surcharge and falsify.” Nor would the fact 
of a release following upon a settled 
account otherwise liable to .be opened 
make any difference. In Inre Webb, Lambert 
v. Still (8) Lindley, L. J., says: “What is 
necessary in order to set aside a settled 
account or a release, or both together, 
when the release proceeds upon the footing 
of an account? It is essential to show 
that there has been some injustice done—to 
show that there has been some fraud, 
some pressure, some overcharge, something 
wrong to cloak up which the release has 
been obtained. Prove that, and the release 
cannot stand.” In the same case Davey, 
L. J., states the law inthis way: “I take 
it that a release in the eye of a Court 
of Equity is nothing more than a record 
by deed of a settled account, and, unless 
the settled account is unimpeachable, the 
fact of the parties having signed a release 
will not assist those who depend upon it 
for a defence.” In the circumstances of 
this case the Court will not hesitate to 
open the so-called settled account in spite of 
the release, if any substantial erroris shown 
in the account. The evidence leaves no 
doubt that the zemindar when he put his 
initials or signature did not at all under- 


(7) (1878) 9 Oh, D.629 ab p. 533; 50 L, J. Ch. 147; 
87 L. T. 698. 
(5) (1894) 1 Ch. 78; 63 L. J. Ch. 145; 70 L, T. 818, 


INDIAN OASES, 


989 


stand the account: I do not believe that 
he even examined any vouchers or that 
vouchers. were regularly submitted to him 
as alleged. In fact vouchers dating from 
1911 were in possession of the plaintiff 
in October 1913, when he handed them 
over to the zemindar's Solicitors Messrs. 
King and Partridge. The zemindar who 
was not a man of any business capacity 
appears to have been considerably under 
the influence of the plaintiff and was in 
fact afraid of him for some reason or 
other—it may be becanse he was living an 
unusually wild life. The facts lead to the 
only possible inference that the zemindar 
signed whatever the plaintiff asked him to 
sign without caring or venturing to enquire 
what it was. Even according to the plaint- 


iff himself it was only at considerable 
intervals that the account (Exhibit E) 
was shown to the zemindar and that 


account gives the least possible information 
both as to the receipts and disbursements 
and was so drawn up as to confuse rather 
than elucidate matters. The learned Trial 
Judge is in fact right in saying that 
Exbibit E can scarcely be called an account, 
and J doubt if there is any real question 
in this case of opening a stated and 
settled account. In any case the facts 
show that the plaintiff not only failed to 
perform the most elementary duty of an 
agent in keeping his principal fully informed 
of the state of his affairs but deliberately 
did everything to mislead him. 


I shall very briefly deal with the items 
dealt with by Mr. Justice Bakewell. The 
first is a sum of Rs, 2,000, which the 
plaintiff received from the Stable Company 
but did not enter to the credit of the 
zemigdar, The explanation is, as if it was 
any explanation at all, that be spent 
Rs. 1,150 for purchasing a jewel for the 
zemindar and the balance Rs. £850 was 
paid towards the price of a press. So far 
as the jewel is concerned the plaintiff 
has failed to prove that it was bonght 
for the zemindar and not for himself, 
Thg next item is Rs. 15,000 consisting of 
two sums of Rs, 5,000 and Rs. 10,00 
remitted from the zemindart qn ICth May 
19:3 and 28th May 1913, for which the 
plaintiff gave receipt® to the Dewan but 
whicb, it is charged, he has not entered 
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in the account. Mr. O. P. Ramaswami Aiyar 
on behalf of his client has tried in the 
first place to make out, on the strength 
of Exhibit XXI, that the Rs. 5,000 was 
remitted direct to the zemindar by a 
telegraphic money order. Butif that were 
so, the fact ought tc have been noted in 
the receipt given by the plaintiff as in 
the instance referred to by the learned 
Trial Judge. Then it is contended that the 
whole amount of Rs. 15,000 must be 
Included in the Rs. 1,20,000 received from 
29jth May 191% to August 1913. According 
to the particulars given by Mr. Chandra- 
sekhara Aiyar, Pleader for the plaintiff, 
in answer to the question put to the plain- 
tiff by the learned Judge during trial it 
is suggested that this is part of the 
Rs. 30,000 entered in Exhibit Funder 
date 6th December 1912 (page 33), “Estate 
Manager Rs. 30,000. lt is argued 
that this Rs. 15,000 must be taken to bave 
been accounted for, because while the 
defendant's case is that between the 
above-mentioned dates Rs. 1,06,1C0 in all 
were remitted from the zemindart (Schedule 
IL to the written statement), the plaintiff has 
given credit for Rs. 1,20,000. But the plain- 
tiff states (page 391) that the Rs. 30,090 
referred to above is the amount referred to 
in the zemindar’s pass book (Exhibit VI, page 
109) in entries dated 29th November “By 
drafts Rs. 29,500, Hundi through South Indian’ 
Bank, Tinnevelly, Rs. 
received Rs, 70-10 0.’ Mr. Narasimha Aiyan- 
gar, the learned Vakil for the defend- 
ant, is, tberefore, right when he says that 
the Rs. 80,C00 which is included in the 
Rs. 1,20,0CO is what the plaintiff received 
from the Tinnevelly Bank and is in 
addition to the Rs. 1,06,100 received by 
the plaintiff from the zemindart as shown 
by his own receipts. The plaintiff has 
not, therefore, accounted for the two sums 
of Rs. 10,000 and Rs. 5,000, and his own 
statements in his first cross-examination 
on this point quoted in the judgment of 
the Court of first instance make it amply 
clear that he had no explanation to five, 
The 3rd item is a sum of Rs. 3,200 paid 
to D’Angelig and Sons in March 1913 
with which the plaintiff has debited the 
late zemindar twicee over, first in the 
‘Madras ‘Times’ account (Exhibit XXX, 
page 1643 and again in Exhibif E (page 


429-¢.0 and ar ount 
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‘C. P. Ramaswami Aiyag points 
credit slip for this amount 
client’s initials and 
the ‘Madras Times’ 
have entered the 

But the evidence 


88). Mr. 
out that the 
does not bear - his 
therefore, he says, 
clerk ought not to 
amount in that account. 
of Mr. Salanson who audited the ‘Madras: 
Times’ account makes it clear that the: 
plaintiff did not take objection to the entry 
in question. The findings of the learned. 
Judge as to all these items arə correct.. 
They constitute serious errors in the 
accounts relied on by the plaintiff and 
fully justified the learned Judge in 
not treating them as closed by any. 
settlement. He gave an opportnnity to 
the plaintiff to apply for an account to be 
taken, bat he did not avail himself of 
that opportunity. In fact the plaintiff's 
suit is not for the taking of accounts but 
for the recovery of a definite sum on the, 
footing of settled accounts. The 3 items, 
which have been examined amount to, 
more than what might be due to the 
plaintif on account of arrears of salary, 
and it is not proved that he advanced. 
any moneys of his own to the zemindar, 
The appeal will be dismissed with costs. 
Purttures, J—I agree in the order 
proposed, but I have considerable doubt 
as to whether the interpretation put upon 
the endorsement in Exhibit E by the 
learned Chief Justice is correct. Inasmuch 
as the recital as to release relates only to 
the items in respect of which an acknowledg- 
ment is given, the two matters do not 
appear to me to be “distinct” matters 
within the meaning of section 5 of the 
Indian Stamp Act, for the two matters 
are very closely connected and are practically 
the same. In order to bring a document 
within the terms of section 6, ib seems to 
me that the document must be read as a 
whole, and if as a whole it comes within 
two definitions in the schedule then it must 
be stamped with the stamp of highest value, 
duties chargeable are different. 
In this case the whole document can be 
read as an acknowledgment, the, implied 
release in which is put into words, but the 
whole document cannot be read as a 
release to which the acknowledgment is 
subsidiary. The intention of the parties 
must also be looked to in construing the docu. 
ment and here they can hardly have intended 


y 
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the document to operate as a release, for a`. 


draft release deed was inex stence at the 
time when Exhibit E was signed and was 
signed and registered immediately afterwards, 
I would, therefore, agree with Bakawell, J., 
that the document is an acknowledgment 
and being unstamped is inadmissible 
in evidence. I have only dealt very briefly 
with this point, as the admission of or 
-rejection of the document does not affect 
the case on the merits, 


Appeal dismissed. 
V.RVP. 


PATNA HIGH COURT. 
Civit Reviston Case No. 133 or 1916. 
. December 13, 1916. 
Present: Mr Jus ice Jwala Prasad. 
_JADUNANDAN SAHAY —Derenpant— 
APPLICaNT 
versus | 
JUNG BAHADUR SAHAY— PLAINTIFF 
— RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 115— 


Jurisdiction—Small Cause suit tried ox Original 
Side— Defendant not objecting in Ji st instance— Revision 
—High Court, power of, to interfere. : 

Where a Small Cause suit is tried on the Original 
Side, the parties not raising apy question of 
jurisdiction in the Trial Court, and an appeal from 
the decree of the latter Court is heard and decided 
by the District Judge, itis open to the High Court 
to look into the merits of the case -and either 
to interfere or not to interfere with the decree of 
the lower Courts asthe justice of the case may 
require. [p 992, col. 2 ] : 

Suresh Chunder Madra v. Kristo Rangini Dasi, 21 
C. 249; 10 Ind. Dec. ‘N. 8) 793 Parameswari v. Jagat 
Chandra Das, 27 Ind. Cas. 972; 21 C.L J. 141; 190. 
W. N. 900 and Ram Lal v. Kabul Singh, 25 A. 135; 
A. W.N. (1902) 219, relied upon. 

Ramasamy Chettiar v R. G. Orr, 26 M. 176; 12 M. 
L. J. 264; Kollipara Seetapaty v. Kankipaty Suhaya, 
1 Ind. Cas. 543: 33 M. 323; 20 M. L. J; 718; Shankar- 
bhai v. Somabhai, 25 B. 417; 3 Bom. L. R. 129 and 
Maharana Shri Davlatsinghji v. Khachar Hamir Mon, 
4 Ind. Cas. 880; 34 B. 171; 11 Bom. L. R. 1330, not 
followed 

Civil revision against the judgment of 
the Sub-Judge, Chapra, dated the 26th April 
1916, modifying the decree of the Munsif, 


4th Court, Chapra, dated the lOth December 
1915. . i 
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Mr. 
cant. s 

Messrs. R. L. Dutta, Sivsaran Lal, Rajendra 
Prasad aod Rai Tribhuan Sahai, for the 
Respondent. 


JUDGMENT.—This is an application 
under section 115 of the Code of Civil Pro- 
cedure. The opposite party brought a suit 
for contribution against the petitioner in 
respect of Rs. 203, which the opposite party 
was obliged to pay to meet the cost for the 
preparation of paper books in certain 
appeals in the High Court in which both 
the petitioners and the opposite party’ were 
appellants. The petitioner was liable to 
pay to the plaintiff-opposite party half the 
costs for the preparation of the paper. 
books. The suit was instituted in the 
Court of the Munsif at Chapra and 
war valued at Rs. 135-6-0 principal with 
interest. The suit was cognizable by a 
Small Cause Court under Schedule II, rule 
41, of the Provincial Small Cause Courts Act, 
IX of 1887. Under section 16 of the Act, 
the trial of the suit was barred by any Court 
other than the Court of Small Causes in the 
district of Saran. The Munsif had no power 
to try a Small Cause suit. He had no 
jurisdiction to entertain the suit or to try 
it. The petitioner-defendant did not, how- 
ever, raise any objection to the suit being 
tried by the Munait. The suit was tried 
by the Munsif on the Original Side, who gave 
a decree to tbe plaintiff for Rs. 25 only, 
Cie.) fora smaller sum than that claimed 
by the plaintiff. Both parties appealed? 
The appeals were heard by the Subordinate 
Judge of Saran, who by his judgment dated 
April the 26, 1916, decreed tke appeal 
preferred by the plaintiff and gave a decree 
to hime for the entire sum claimed by him. 
He dismissed the appeal preferred by the 
applicant. ; 

The applicant does not challenge the 
finding of the lower Appellate Court on 
the merits of the case. _ He, however, urges 
that the trial of the case by both the Courts 
below en the Ordinary Civil Side was without 
jurisdiction and hence the decree passed 
by the Court below should be set aside by 
this Court under its revisional powers 


Harnavain Prasad, for the Appli- 


‘under section 115 of the Code of Civil Pro- 


cedure, 
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The only question is what order should 
the High Court make, assuming that the 
suit was of the nature cognizable by a Small 
Cause Court, 

There is a conflict of decisions of the 
different High Courts as to what should be 
done in a case of this kind. 


The Calcutta High Court, in Suresh 
Chunder Mattra v. Kristo Rangini Dasi (1), 
where a suit cognizable by a Small Cause 
Court was tried both in the Munsif and the 
District Judge’s Courts on the Ordinary Civil 
Side, without objection to the jurisdiction 
being made by the parties, held that section 
646B of the Code of Civil Procedure (1882) 
modified the effect of section 16 of the 
Provincial Small Cause Courts Act in such 
a manner as to make it incompetent for 
either party to plead want of jurisdiction of 
the Court which tried the suit. The Court 
further held that the High Court had full 
power to consider the matter of jurisdiction 
or to deal with the case on the merits, so 
as to do substantial justice without neces- 
sarily putting the parties to the expense of 
a fresh trial. 


This view was confirmed by the Calcutta 
High Court in Parameswari v. Jagat Chandra 
Das (2). 

The Allahabad High Court, in Ram Lal 
v. Kabul Singh (8), where a case tried as a 
Small Canse suit wasreferred by the District 
Judge under section 646B of the old Code 
of Civil Procedure to the High Court for 
setting aside the desree of the Munsif on 
the ground that the suit was not cognizable 
by the Small Cause Court and that the 
Munsif who tried the suit had exercised a 
jarisdiction which was not vested in that 
Court by law, declined to interfere on the 
ground that the party had not raised any 
objection to the jurisdiction of the first 
Court to try the suit and had raised it for 
the first time before the District Judge, and 
hence there was no erroneous holding as to 
jurisdiction by the 1st Court. 

There was 2 conflict of decisions in the 
Madras High Court. A Division Bench of the 


(1) 21 Cy 249: J0 Ind. Deo. (N. s.) 798. 

(2) 27 Ind. Cas. 972; 210. L. J. 141; 19 ©. W. N. 
g00. e 

(8) 25 A. 185; A. W. N. (1902) 219, 
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Madras High Court in Ramasamy Chettiar v. 
R. G. Orr, (4) declined to follov®the Calcutta 
ruling in Suresh Chunder Matra y. Kristo 
Rangini Dasi (1), whereas anotber Division 
Bench of the same Court adopted the prin- 
ciples of the Calcutta ruling and declined to 
interfere in second appeal ina Small Cause 
Court case tried by the first Court and the 
District Court of Appeal on their original 
side without any objection by the parties as 
to the jurisdiction of the Courts, The Full 
Bench of the same. Court in Kollipara 
Seetopaty v. Kankipaty Subbaya (5),. how- 
ever, set aside the Appellate Court decision 
in a Small Cause Court case tried by the 
first Court on its original side. The Full 
Bench declined to follow the Calentta ruling 
in Suresh Chunder Maitra v. Kristo Rangini 
Dasi (1) and the Madras ruling in Para- 
meshwaran Nambudri v., Vishnu Embrandri 
(6) and went back on the ruling in Rama- 
samy Chettiar v. R. G. Orr (4), 


The Bombay High Court in Shankarbhai 
v. Somabhat (7) and in Maharana Shri 
Davlatsinghyi v. Khachar Hamir Mon (8) res 
versed the decree of the Appellate Court on the 
ground that it had no jurisdiction to try 
an appeal of a case which was of a Small 
Cause Court nature, although it was tried by . 
the lst Court under its ordinary jurisdie- 
tion, 


Following the principles of the deci: 
sions in the Calentta and the Allahabad 
Courts, I hold that in a case like the 
present one, where the parties had not 
raised any question as to jurisdiction in 
the Court that tried the suit, it is open 
to the High Court to look into the merits 
of the case and either to interfere or not 
to interfere with the decree of the lower 
Coarts as the justice of the case requires, 
If the Court has this discretion vested in 
it by Order XLVI, rule 7 of the Code 
of Civil Procedure, corresponding to section 
€46 of tbe old Code, where the matter 
comes upto it in reference by the District, 
Court, the High Court has surely power 


(4) 26 M. 176; 12 M. D. J. 264. 

(5) 1 Ind. Cas. 543; 33 M. 323; 20 M. L. J. 718. 

(6) 27 M. 478. 

(7) 25 B. 417; 3 Bom D. R. 129. 

(8) 4 Ind, Cas. 830; 34 B. 17]; 11 Bom. I. R. 1330, 
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to exercise the same discretion to interfere 
or not to interfere, when the matter comes 
up to it under section 115 of the Code 
of Civil Procedure onthe application of 
any party. Under section 115 the Court’s 
power is discretionary, as the word “may” 
in that section indicates. In the present 
case the parties did not object in the 


first Court to the suit being tried as an | 


ordinary civil suit. The Munsif gave a 
partial decree, holding that the claim for 
the rest of the amount was barred by 
limitation, Both parties appealed to the 
District Judge. The learned Subordinate 
Judge who heard the appeals gave a 
decree for the entire sum claimed by the 
plaintiff. The Subordinate Judge had Small 
Cause Court powers up to the value of 
Rs. 500 and had, therefore, jurisdiction to 
try the suit if it had originally been 
instituted before him on the Small Cause 
Court side, He had, of course, no jurisdic- 
tion to hear appeals from the decision of 
a Small Cause Court Judge. He heard the 
appeal from the decision of the Munsif 
as an ordinary Appellate Court. From the 
judgment of the Subordinate Judge it is 
clear that he went thoroughly into the 
merits of the case and gave judgment 
after a careful consideration of the evidence 
on the record. The lower Appellate Court 
has held that the parties had submitted 
to the jurisdiction of the first Court to 
try the suit without any objection and 
the petitioner was not prejudiced by the 
trial and hence it was not proper to 
throw out the suit at that stage. If the 
suit is thrown ont at this stage by the 
- High Court, the plaintiff's claim will 
probably be barred by limitation and the 
plaintiff will be left without any remedy. 

Having regard to the circumstances of 
the case and to the fact that there has 
been a prolonged trial of the suit in 
both the Courts below and that the 
litigation has been a protracted one and 
lasted for a number of years, it is not 
at all desirable in the ends of justice to 
interfere with the decree of the lower 
` Appellate Court under section 115 of the 
Code of Civil Procedure and to drive the 
parties to a fresh trial involving heavy 
expenses and waste of time. I, therefore, 
decline “to interfere with the decree of 


63 


and dismiss 
hearing fee 


the lower Appellate Court 
the application with costs, 
one gold mohur, 


Application dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 547 
or 1915. 
January 9, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
KAILAS CHANDRA SARKAR—Creprior 
——APPELLANT 
versus 
KANTIRAM DAS BANIA—Insonvent—~ 


RESPONDENT. 

Provincial Insolvency Act (III of 1907), ss. 6, 16, 46 
—Creditor’s decree against insolvent, execution of— 
Jurisdiction. 

A creditor who has obtained a decree and who 
has proved his debt in the insolvency proceedings, 
is at liberty to execute his decree against the pro- 
perty which he alleges to be the property of the insol- 
vent upon his undertaking to hand over to the 
Receiver all moneys realised in execution for the 
benefit of the general body of creditors. [p. 994, 
cols, 1 & 2.] 

An insolvency Court has jurisdiction, and would 
exercise a wise discretion, in permitting an execut- 
ing creditor at his own risk and at his own costs 
to enforce his decroe against the property alleged 
to be the property of the insolvent that has been 
concealed by some benamidar or other porson on behalf 
of the insolvent, [p. 994, col. 2.] 


Appeal against the order of the District 
Judge, Rangpur, dated the 27th of May 
1915. 

FACTS material to the report will appear 
from the judgment. 

Babu Girija Prasanna Sanyal, (for Babu 
Atul Chunder Gupta), for the Appellant.— The 
debtor in this case has obtained an order of 
adjudication. The creditor avers that the 
debtor has excluded from his sworn assets 
property, both moveable and immoveable of 
which he isin possession and enjoyment in 
the pseudonym of other persons. The creditor 
intending to proceed against these properties 
presented” an application for leave under 
section 16 of the Provincial Insolvency Act 
to the insolvency Court at Rangpur. The 
learned Judge has rejected éhe application 
holding that he has no jurisdiction to 
entertain it under the said section. — : 
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[Fuercusr, J.—I think there he is right. ] 

E respectfully submit he is not. An adjudi- 
cation order follows upon a petition almost 
as a matter of course if the petition conforms 
to the conditions stated in section 6. There- 
after the debtor’s assets vest in the Court or 
the Receiver appointed by the Court. The 
Receiver is competent under section 20 to 
initiate proceedings for realising the property 
of the debtor. Butin a case like the pre- 
sent where theinsolvent puts his assets 
at Rs. 23 and his debts at more than 
Rs. 1,500, the Receiver cannot be reason- 
ably expected to makeamove. The provi- 
sion in section 16 under sub-clause (2), there- 
fore, enacts that there should be secured a 
remedy to the aggrieved creditor who would 
otherwise be left without any. The section, 
however, cautiously arms the Court with 
adequate discretion and enables it to put the 
creditor to terms. The enactment in ques- 
tion corresponds to section 9 (1) of 46 & 
47 Vie. C. 52 (The English Bank- 
ruptcy Act, 1883); but unfortunately the point 
is covered by no reported authority under 
either the English or the Indian Act. 


(Furicuer, J—Why dont you take pro- 
ceedings to discover the ingolvent’s property? | 

There is, I submit, no provision in the 
Provincial Insolvency Act like section 36 of 
the Presidency Act which enables the 
creditor to do so. 

[Ricaarpson, J.—Is there any appeal 
from the order complained of? | 

Yes, there is under section 46, clause (2). 

Nemo for the Respondent. 


JUDGMENT, 


Frercuer, J.—This is an appeal against an 
order passed by the learned District Judge 
of Rangpur, dated the 27th May 1915. The 
appeal arises outcf an application made in 
some insolvency proceedings. The appellant 
before us is a creditor who appears to have 
proved his debt in the insolvency proceedings. 
This creditor obtained a decree against the 
insolvent. He then applied to the „learned 
District Judge for leave to execute the 
decree that was held by him. The District 
Judge was of opinion that he had no jurisdic- 
tion to do so. I am not satisfied that that is 
right. Many ortlers have been made under 
the Provincial Insolvency Agt declaring that 
a oréditor is at liberty to execute his decree 
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against the property alleged t Be the pro- 
perty of the insolvent upon his undertaking 
to hand over to the Receiver of the estate of 
the insolvent for the benefit of the general 
body of the creditors the sum so realised in 
execution. It seems to me that, in that view, 
the learned District Judge would have exer- 
cised a wiser diseretion in permitting this 
executing creditor at his own risk and at his 
own costs toenforce his decree against the 
property alleged to be the property of the 
insolvent that has been concealed by some 
benamidar or other person on behalf of the 
insolvent. In tbat view, we ought to reverse 
the decision of the learned District Judge 
and, in lieu thereof, make an order that the 
ereditor, the appellant before us, be permitted 
to execute his decree against the property 
which he alleges is the property of the 
insolvent upon his undertaking to hand over 
to the Receiver all moneys realised in execu- 
tion for the bene4t of the general body of the 
creditors. The appellant is entitled to add 
his costs in this appeal to his claim. We 
assess the hearing-fee at one gold mohur. 


RICHARDSON, J —I agree. 
Appeal allowed, 


PATNA HIGH COURT. 
Seconp Civiu APPEAL No, 1622 or 1915. 
June 14, 1916. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

MADHUR SAH—P tatntIvF—APPELLANT 
versus 


THAG SAH—DEFENDANT— RESPONDENT. 

Specific Relief Act (I of 1877), $. 27—Sale by unre. 
gistered deed—Subsequent sale to another by registered 
deed—Suit to register deed and for declaration that sub- 
sequent sale is void, nature of— Specific performance 
—Registration Act (XVI of 1908), s<. 49—Evridence— 
Unregistered sale-deed, admissibility of. : | 

An unregistered sale-deed cannot be used in evi- 
dence of & contract which in itself affects property. 
[p. 996, col. 1.] 

. Plaintiff obtained an unregistered sale-deed of the 
property in dispute from the first defendant, who 
subsequently sold the same property to the second 
defendant under a registered sale-deed. Plaintiff 
thereupon instituted a suit against both defendants 
asking (1) that defendant No. 1 should be ordered 
either to register the unregistered sale-deed or to 
execute and register a second sale-deed, and (2) for 
a declaration that the transaction between the de 
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fondant No, ® ad defendant No.1 was null and 
void, and for possession of the property: 

Held, thatthe snit was one for specific perform- 


anco under section 27 of the Specific Relief Act. 
[p. 995, col. 2.] 


Surendra Nath Nag Chowdhury v. Gopal Chunder 


Ghee, 8 Ind. Cas. 794 12 0, L. J. 864, referred 
0. 


Second appeal from a decision of the 
Subordinate Judge, Chapra, dated the 30th 
April 1915, affirming that of the Munsif, 
Chapra, dated the 4th December 1914. 

Mr. Harihar Prasad Singh, for the Appel- 
lant. 

Mr, Nirsu Narayan Sinha, for the Respond- 
ent, 


JUDGMENT.—In this case the facts 
are, that the plaintiff obtained on the 23rd 
July 1912, a deed of sale executed by the 
defendant No. 1 and duly attested in respect 
of the property in suit. This document was 
not then and has not up to date been regis- 
tered. On the 13th August 1912, the 
first defendant sold the same property 
to the second defendant by a document 
duly registered. he plaintiff thereupon 
instituted a suit against both defendants, 
the relief asked for being, first, that the de- 
fendant No, 1 should be required either 
to register the existing unregistered sale- 
deed or to execute and register a second 
sale-deed and against defendant No. 2 he 
asked fora declaration that the transaction 
between the defendant No. 2 and defendant 
No. lwas null and void by reason of the 
previous transaction with the plaintiff and 
should be so declared null and void and 
possession of the property delivered to the 
plaintiff, : i 

During the pendency of the suit the 
defendant No, 1 compromised the case with 
the plaintiff and executed and registered a 
fresh document as desired by the plaint- 
iff. The defendant No. 2 continued to 
contest the suit. The lower Courts held 
that the suit as framed was not maintain- 
able ard concurred in dismissing the” plaint- 
iff’s suit, i 

Against these decisions a second appeal is 
laid in this Court. The judgment delivered 
by tbe lower Appellate Court begins: “This 
wss not a snit for the specific performance 
of a contract,”. Ido not see how a snit 
for spacific performance could have been 
| framed otherwise than in the frame of the 


m . 
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present suit. Under sections 27 (a) and 27 
(b) of the Specific Relief Act the plaintiff 
was entitled to a decree for specific per- 
formance as against the defendant No. 1, 
and for possession as against the defendant 
No. 2 if the defendant No. 2 could have 
been shown to have had knowledge of the 
plaintiff’s contract at the time when he 
entered into his own contract. Clearly it 
was a suit for specific performance. The 
lower Courts seem to have converted it into 
a suit for the registration of a document 
and to have discussed only cases in which 
suits for the registration of a document 
were either maintained or dismissed. “This 
case, in my opinion, is a perfectly simple 
one under the’ Specific Relief Act and 
must be remanded to the lower Courts for 
further consideration. There is now no 
question of any suit against the defendant 
No. 1 for registration, That part of the 
suit has been compromised between the 
plaintiff and defendant No 1. The original 
document remains unregistered, The regis- 
tered document is dated subsequent to the 
document of the defendant No. 2. 

The point in issueis very simple. Is the 
plaintiff’s second document void by reason 


of the title of the defendant No. 1 
having passed by his sale to the defend- 
ant No. 2? Or is the defendant No. 2’s 


title void by reason of an existing contract 
between the parties of which he was 
fully aware? The only point for considera- 
tion is, whether the unregistered document 
can be considered as evidence of this contract? 
Great stress has been laid upon the case of 
Surendra Nath Nag Chowdhury v. Gopal Chun- 
der Ghosh (1) and the long line of case-law 
quoted therein. That case was a clean case 
under s&ction 27 (a) of the Specific Relief 
Act, and inasmuch as in a case of this 
description the contract itself does not affect 
the property until it has been reduced to 
writing and registered, it may be said that 
an unregistered deed may be usedas evidence 
of that contract as between the contracting 
parties, but I cannot take that decision to 
be authbrity for the proposition that ina 
case against third parties under section 
27 (b) an unregistered deed can be used in 
evidence, for it is clear thas the existence 


of the previous contract is of vital 
(1) 8 Ind. Oas. 794; 12°C. L, J. 484, ° 


e 
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in the case. The contract 
itself is a transaction affecting pro- 
perty, and 1 bold that an unregistered 
sale-deed cannot .be used in evidence of 
a contract which in itself affects property. 

The appeal is, therefore, decreed and the 
suit remanded for enquiry upon two issues 
by the lower Appellaté Court upon the 
evidence recorded hy tha Court of first in- 
stance, The first of these issues is— was there 
a valid contract between the plaintiff and 
defendant No. 1 prior to the registered 
conveyance to the defendant No. 2? 
and was the. defendant No. 2 aware of 
this .prior contract P If either or both 
of these issues are decided in favour of 
the defendant the suit will be dismissed. Jf 
both issues are decided in favour of the plaint- 
iff his suit will be decreed. 

In the-decision of these issues the lower 
Appellate Court will take heed that the 
unregistered: deed is not to be used in 
evidence. If it appears that if is necessary 
to take further evidence on the question 
of the defendant’s knowledge of the previous 
contract, the lower Appellate Court is direct- 
ed to remand the suit for the taking of such 
evidence. 

Costs to follow the result. 


importance 


Appeal decreed. 


ALLAHABAD HIGH COURT. 
First Appeat FROM ORDER No. 105 or 1916. 
November 20, 1916. 

Present:—Mr. Justice Walsh and z 
Mr. Justice Stuart, ° 
LADU RAM AND ANOTHER — ÅPPELLANT3 
TETSUS 

MAHABIR PRASAD—Opposite PARTY. 

Provincial Insolvency Act (JIT of 1907), ss. 43 (2), 
46 (2)—Person aggrieved,” meaning of—Appeal— 
Offence, nature of. $ 

A creditor brought to the notice of the Court 
allegations against an insolvent said to cofstituto an 
offence under section 43, sub-section (28, of the 
Provincial Insolvency Act. The Gourt decided 
that there was no case. On the creditor's appeal: 

Held, that the creditor was not an “aggrieved 
person” within the meaning of the words as used 
in section 46 (2) of tho Acé and was not, thereforo, 
entitled to appeal, e . 
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Iyappa Nainar v, Manikka !Asari, 27 Jnd. Cas. 241, 
followed. 

The offences dealt with under section 43, 
sub-section (2), of the Provincial Insolvency Act are 
in the nature of disciplinary offences, that is to say, 
offences commitied by tho insolvent during the 


-insolyency in the nature of breaches of duty to 


the Court and not offences against the general 
criminal law. i 


First appeal from an orderof the District 
Judge, Ghazipur, dated the 19th April 1916. 

Mr, K. N. Laghate, for the Appellants. 

Mr. Haribans Sahar, for the Respondent, 


JUDGMENT,—In our opinion this pre- 
liminary objection must prevail. The re- 
spondent has been adjudicated an insolvent. 
No Receiver has been appointed. The rights 
of the Receiver must, therefore, under section 
23 be exercised by the Court. The present 
appellant by an application of the 22nd of 
November 1915, brought to the notice 
of the Court allegations said to constitute 
an offence under section 43, sub-section 
(2). It is tobe observed that the offences 
dealt with under that section are in the 
nature of disciplinary offences, that is 
to say offences committed by the insolvent 
during the insolyency in the nature of 
breaches of duty to the Court and not 
offences against the general criminal law. 
The Insolyency Court on the 19th of April 
1916, decided that there ‘was no case. 
The present appellant claims to have a 
right of appeal as being a person described 
by section 46, sub-section (2), as “a person 
aggrieved by anorder made by the District 
Court under section 43, sub-section (2).” 
He can only be aggrieved as a member 
of the public is aggrieved by a decision in 
a case of which he does not approve. 
He isnot “an aggrieved person” in the 
sense in which the words are used by the 
section. We, therefore, think he has no 
right of appeal. We agree with the head- 
note in the case of Iyappa Nainar v. Manikka 
Asari (1) decided by the Madras High 
Court. e We are not, however, prepared to 
go the length of the reasons given in the 
judgment. The question whether a right 
of appeal exists at all for example by a 
Receiver if there happens to be one, does 
not arise in this ease. We, therefore, leave 
that question open to be decided when it 


i 


(1) 27 Ind. Cas. 241. 3 
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arises. We dismiss the appeal with costs 
including fte? on the higher scale. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 243 
or 1915. 

January 9, 1917. 

Preseni:—Mr. Justice Fletcher and 

Mr. Justice Richardson. 
GANGA PRASAD DUTT—DECREE-HOLDER 
— APPELLANT 
versus 
Rant HEMANGINI DEBI, exécorrix TO 
THE ESTATE OF LATE Raja JOGHNDRA 

NATH ROY BAHADUR AND OTHERS — 

J ODUMENT- DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act F of 19053, O. XX, r. 12— 
Mesne profits, ascertainment of, 
— Decree directing ascertuinment in execution, 
legality of—Dismissal for default, effect of-—Sub- 
sequent applicution barred— Decree for possession and 
mesne profits, form of. 

Under the terms of Order XX, rule 12, Civil Pro- 
cedure Code, mesne profits are assessed by an enquiry 
in the suit itself and not in execution, and the mesne 
profits so assessed form part of the money recover- 
able under the decree. [p. 998, col. 1.] 

Puran Chand v, Roy Radha Kishen, 19 ©. 132; 9 Ind. 
Dec. (N. 8.) 584; Upendra Chandra Singh v. Sakhi 
Chand, 15 Ind. Cas, 7093; 16 O. L. J. 3, followed. 

Ram Kishore Ghose v. Gopi Kant Shaha, 28 ©. 242, 
Upendra Chandra v. Sakhi Chand, T ©. L. J. 801; 12, 
C. W. N. 3, not followed. | 


A Court, therefore, acts in excess ofits powers 
under the new Civil Procedure Code of 1908, if it 
passes a decree directing that mesne profits should 


. be ascertained in execution. [p. 998, col. 1.] 
“ The dismissal for default of an application for, 


ascertainment of mesne profits bars subsequent’ ap- 
plications even though the decree in terms directed 
its ascertainment in execution. [p. 997, col. 2.] 

Per Richardson, J—The proper way or ways of 
drawing up a decree formesne profits are indicated 
in Mulla’s Edition of the Civil Procedure Code in the 
notes to rule 12, Order XX. [p. 998, col. 1.] 


Appeal against the order of the *Subordi- 
nate Judge, Pabna, dated the 3lst May 
19138. 

“ Babu Purna Chandra Roy, for the Appel- 
lant. 

‘Babu Preo 
Reaspandents, 


Sanker Majumdar, for the 
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JUDGMENT, 

FLETOHER, J.—This is an appeal preferred 
by the decree-holder against an order of 
the learned Officiating Subordinate Judge 
of Pabna, dated the 31st May 1913. The 
appellant, the deeree-holder, brought a suit 
for recovery of possession of certain land 


aod also for mesne profits. The decree 
was made as long ago as 1909. The 
first, what is called in this country the 


execution case, was in 1909 in which posses- 
sion was given of the land. Then there 
was another execution case to realise the 
costs of the suit. Then came a series of 
applications to the Court for assessment 
and realisation of mesne profits, the last 
of which is the present application presented 
to the Court on the 25th March 1913. 
On this application coming on before the 
learned Officiating Subordinate Judge, he 
held that the application was not one made 
in execution of the decree but an appli- 
cation in the suit itself and that, the 
former applications having been dismissed 
for default of the desree-holder, the decree- 
holder had precluded himself from applying 
to the Court for assessment and realisation 
of the mesne profits. In the present appeal, 
various cases have been cited. On the one 
hand we have got the Full Bench decision 
in the case of Puran Ohand v. Roy Radha 
Kishen (1) which seems to me to be obviously 
On the same side 
we have got the decision in the case of 
Upendra Chandra Singh v. Sakhi Ohand (2) 
thatis alsoclearly against the view put forward 
by the appellant. On the other side, we 
have got the decision in the case of Ram 
Rithore Ghose v` Gopi Kant Shaha (8) which 
is opposed to the decision reported as 
Upendra Chandra Singh v. Sakhi Chand (2) 
That decision in Ram Kishore Ghose v. 
Gopi Kant Shaha (3), was followed in a case 
in Upendra Ohandra v. Sakhi Ohand (4). “But 
the learned Judge who presided over the 
Court in that case was the same Judge who 
presided over the Court that decided the 
case reported as Ram Kishore Ghose v. 
Gopi Kant Shaha(3). The casein Ram Kishore 
. 


(1) 190. 132; 9 Ind, Deo. (x. s.) 584, ° 
(2). 15 Ind. Cas. 709; 16 C. L, J. 3. 

(3) 28 C. 242, © 

(4) 1 0. L. J, 301; 12 0. W. N.3, 


+ 
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Ghose v. Gopt Kant Shaha (3) has received 
judicial notice on several occasions and, so 
far as I can see from the reports, it never re- 
ceived such notice with approval except 
in the case reported as Upendra Ohandra 


v. Sakhi Ohand (4). The case does not 
end there. The present Code is materially 
different from the old Code. Under 


the present Code, it cannot be suggested 
that mesne profits are assessed in what 
is called the execution department. Under 
the terms of Order XX, rule 12, it is 
quite clear that mesne profits are assessed 
by an enquiry in the suit itself and the 
mesne profits so assessed form portion of 
the money recoverable under the decree. 
Whatever might be argued under the former 
Code, it seems to me, under the terms 
of the present Code, that there are no 
grounds for suggesting that mesne profits are 
assessed in what is called the execution 
department. 


The last argumert that was placed 
“before us by the learned Vakil for the 
appellant was that the decree in this case 
stated that mesne profits would be ascer- 
tained in execution. It was in excess of 
the powers of the Court to suggest that 
mesne profits would be ascertained in any 
manner other than that prescribed by the 
law. The method in which mesne profits 
are ascertained under the present Code 
of the Civil Procedure is not by an enquiry 
in execution but by an application in the 
suit itself. Iam of opinion that the learned 
Judge in this case came to a correct con- 
clusion. The present appeal, therefore, fails 
and must be dismissed with costs. We 
assess the hearing fee at seventy five rupees. 


RICHARDSON, J.—I agree. The provisions 
of the present Code on the subject are 
clear, and the inaccurate language used in the 
decrees before us must be construed in a 
sense conformable with those provisions. 
It may be worthwhile to add that the 
proper way or ways of drawing up a decree 
for possession and mesne profits is indicated 
in Maulla’s Edition of Civil Rrocedure 
Code in the notes to rule 12 of* Order 
XX. 


Appeal dismissed, 
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PATNA HIGH COURT. 
Seconp Crvit Appear No. 2964 or 1914, 
June 28, 1916. 
Present:—-Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Kingsford. 

HARI PRASAD MISSER AND OTHERS— 

DerenDANts—A PPELLANTS 

VETSUS 
KODO MARYA AND OTBERS— 


PLAINTIFFS — RESPONDENTS. 

Transfer of Property Act (IV of 1852), s. 6 (e)— 
Mesne profits, decree directing ascertainment of, whe- 
ther can be transferred—Civil Procedure Code (Act Y 
of 1908), O. KALI, r. 10. 

Plaintiffs Nos. 1 and 2 obtained a decree (a) for 
possession of certain immoveable property, and (b) 
directing an enquiry as te mesne profits. They scld 
their right to recover mesne profits under the decree 
to plaintiffs Nos. 3 and 4, Subsequently all the 
four plaintiffs applied to the Court to ascertain the 
mesne profits. An objection was raised that the 
transfer of the right to recover mesne profits was 
invalid under section 6 (e) of the Transfer of Pro- 
perty Act: 

Held, that the transfer was valid, the right of 
the original deoree-holders being not a mere right 
to sue but a right to have the amount of 
mesne profits ascertained under the decree which 
had declared that they were entitled to mesne 
profits. [p. 999, col. 1] 

Held, further, that under the present Code of Civil 
Procedure proceedings taken to ascertain mesne 
profits are proceedings in the suit and not proceed. 
ings in execution, so that the assignees ought to 
have applied tothe Court for permission to con- 
tinue the suit under Order XXII, rule 10, of the Civil 
but their omission to do so, under 
the circumstances of the caso, could not be held 
fatal to their right to continuo the suit. [p. 999, 
col. 1.j 

Prasanna Kumar Panja v Asutosh Roy, 20 Ind, Cas, 


` 685; 18 C. W. N. 450, referred to. 


Second appeal from an order of the Dis- 
trict Judge, Bhagalpur, dated the 22nd 
August 1914, confirming that of the Munsif, 
Banka, dated the 9th March 1914. 


Mr. Lalmohan Ganguly, for the Appel- 
lants. f 
Messrs. Naresh Chandra Sinha and 


Baikuntha Nath Mitter, for the Respondents. 

É JUDGMENT. 

Cuamier, C. J.—Respondents Nos. 1 and 
2 obtaihed against the appellants a decree 
(a) for possession of vertain immoveable 
property, and (b) directing an enquiry as 
to mesne profits. Having executed their 
decree for possession of the property they 
sold to respondents Nos. 2 and 4 their 


right to recover mesne profits under the 
decree which they had obtained. The two 
: . wee 
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original decree-holders and their transferees 
then presented a petition to the Court of 
first instance praying thatthe amount of 
mesne profits due under the decree might 
be ascertained. [In that petition it was 


stated that the original decree-holders had ` 


transferred their rights to respondents Nos. 3 
and 4, Various defenses were put forward 
and amongst them was a plea that the 
transfer of the right to recover mesne 
profits was contrary to law. That plea was 
overruled by the Court of first instance 
and also by the lower Appellate Court. 
The only question which we ‘have to decide 
in this second appeal is whether the decree 
for mesne profits was capable of being 
transferred. It is contended that the right 
which the decree-holders had under their 
decree was a mere right to ,sue within 
the meaning of clause (e) of section 6 of 
the Transfer of Property Act. It seems 
to me that the right of the original decree- 
holders was not a mere right to sue but 
was a right to have the amountof mesne 
profits ascertained under the decree which 
had declared that they were entitled to 
mesne profits, The decree for- possession 
and mesne profits was passed under the 
present Code of Civil Procedure and it is 
quite clear that under the present Code 
proceedings taken to ascertain mesne profits 
are proceedings in the suit and not pro- 
ceedings in execution. The decree-holders 
transferred to respondents Nos. 3 and 4 their 
right to mesne profits. It.seems to me 
that if the respondents Nos. 3 and 4 had 
followed the procedure prescribed, they 
would have made an application to the 
Court under Order XXII, rule 10, praying 
for permission- to continue the suit, as as- 
signees of the original plaintiffs decree- 
holders. ,No such application was made but 
an application was made by all four persons 
as above explained. The first Court made 
an order in favour of respondents Nos. 3 and 
4 and must, I think, be taken to have 
allowed them to continue the guit as as- 
signees of the original decree-holders. As 
a matter of fact no objection has been 
taken before us on the ground that the 
procedure prescribed by Order XXII, rule 
10, was not followed. The omission to make 
-a formal application under rule 10 cannot 
be held to be fatal to the right of respond- 
ents Nos. 3. and 4 to carry on the pro- 


ceedings. In my opinion what they acquir- 
ed was something much more than a right 
to sue. It was a right to carry on the 
suit in whish a preliminary decree had 
been made and to obtain the mesne profits. 
I would confirm the decision of the Courts 
below. The view which I take is support- 
ed by the decision of the Calcntta High 
Court in the case of Prasanna Kumar 
Panja v. Asutosh Roy (1). 

I would dismiss this appeal with costs. 

. KINGSFORD, J.—I agree. 


Appeal. dismissed, 
(1) 20 Ind, Cas, 685; 18 ©, W. N. 450. 


CALCUTTA -HIGH COURT. 
ÅPPEAL FROM ApPPRLLATE Decree No, 653 
or 1915. 

December 13, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
NARAIN CHANDRA DALAL—Dzrenp- 
ANT—APPELLANT 
versus 
Maharaja MANINDRA CHANDRA 
NANDI AND oryers—PLatntivrs— 


RESPONDENTS. 

Bengal Tenancy Act (FIII B. O. of 1885), ss. 28, 76, 
(1), (2), cl. (£)—Gardening lease—Occupancy raiyat, 
right of, to erect dwelling-house on holding. 

An occupancy raiyat does not exceed his right iu 


. building a pucca dwelling-house on an insignificant 


portion of his holding taken for the purpose of 
gardening. [p. 1000, col. 2.] 

Such building need not be suitable to the holding, 
but it must be snitable under the circumstances of 
the raiyat who makes it, [p. 1000, col. 2.] 

Hari Kishore Barna Sarma vy, Baroda Kishore 
Acharjg Chowdhry, 8 O.W.N. 754, 31 C. 1041, followed, 

Appeal against the deeree of the Addi- 
tional District Judge, 24-Pergannas, dated 
the 22nd January 1915, reversing that 
of the Munsif, Basirhat, dated the 6th 
September 1913. 

FACTS of the case appear from the judg. 
Ment. e 

Babus Banku Behary Mullick and Satyendra 
Nath Mitter, for the Appellants.— The defend- 
ants-appellants are the tenants ofethe plaint- 
if. They say they are permanent tenants 
at fixed rates; the plafntiff says they were 


merely occupancy ratyats, 
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.The jama in question comprises 40 
bighas of garden land on 4 cottah `of 
which tbe tenant has erected a suitable 


dwelling-house for himself. 

The plaintiffs have sued for removal of 
the building. 

Two points arise in the case :—(1). 
The jama is held at a fixed rate since 
1871; hence the presumption under 
section 50, Bengal Tenancy Act, is that it 
is a permanent jama. No doubt there was a 
small variation of the rent but a small 
unexplained variation of !6 gandas in a 
rental of Rs. 3-3-4 gandas does.not matter at 
all, See Anundlall Chowdhry v. Mr. James 
Hills (1), Munsoor Ali v. Bunoo Singh (2) 
W. M. Grant v» Har Sahay Singh (8). 


(2). Even if it was not a permanent 
tenancy, the tenant by building the pacca 
house did not diminish the value of the 
land; on the other hand it was an improve- 
ment, see section 23 read with section 76 
(f) of the Bengal Tenancy Act. Hari 
Kishore Barna Sarma v. Baroda Kishore 
Acharja Choudhry (4), Hari Mohan Misser 
v. Surendra Narayan Singh (5). 


An occupancy ratyat is entitled to build a 
suitable dwelling-house for himself and his 
family on a portion of the holding. Merely 
becanse a pucca house has been-erected will 
not entitle the landlord to object. A 
raiyat has the right to make a pucca 
building, as his interest in the holding is 
not precarious and temporary. 


Babu Bhudeb Chandra Roy, for the Re- 
spondents.—The learned District Judge has 
found that the holding has not been held 
at an uniform rate of rent from the time 
of the Permanent Settlement; I submit this is 
a finding of fact and cannot be interfered 
with in second appeal. . 


I submit that on the second point the 
tenant having erected a pucca structure 
he has changed the nature of the tenancy 
from an agricultural to a residential one. 
Cases go to show that the tenant is permitted 


e? 
14 
(1) 4 W. R; Act X Rulings, 33. 
(2) 7 W. R. 282, 
(3) 20 itd. Cas. 53; 18 C. L. J. 76, 
(4) 8 OC. W. N. 754; 31 C. 1014. 
(5) 34 C. 718; 2 M. $. T. 399; 11 0. W. N. 794; 6 
0. L. J. 19; 9 Bom. L. R. 760; 17 M, I, J. 861 (P, C.). 


to erect only houses of a temporary uature. 
Besides in tbis case the tdéhahts were 
asked notto build when the construction 
was in progress. 

The appellants were not called upon to 
reply. 

JUDGMENT.—Two points have been 
argued in this case first, that the Judge 
was wrong in holding that the presum- 
ption of fixity under section 50 of the 
Bengal Tenancy Act has been rebutted by 
the fact that the rent was increased from 
Rs. 3-3-0 odd to Rs. 8-4-0 odd and 
secondly, that he was wrong in holding 
that the defendant in this case had exceeded 
his rights under the law in building a 
suitable house for himself on a . holding 
whatever its nature was. 


With regard to the first point, we do 
not think it necessary to go into the matter 
in this case, as it seems to us that the 
finding of the learned Judge that there has 
been a variation atthe time of the dakhil 
kharij, seems to be a finding of fact. 


With regard to the second point, we 
think that the learned Judge is clearly 
wrong. Upon the learned Judge’s own finding 
the defendant is .an occupancy raiyat; 
and if he is an occupancy raiyat, then 
under section 28 of the Bengal Tenancy 
Act be may use the land in any manner 
which does not materially impair the value 
of the land or render it unfit for the 
purposes of the tenancy. Now, the pur- 
pose of the tenancy was gardening. It is 
not found that the building of the house 
in question upon T cottah and a quarter out 
of 40 cottahs of land is in any way impair- 
ing the value of the land or rendering it 
unfit for the purposes of the ears that 
is gardening, 

In the next place, under KUN 76, clause 
(Ff), the raiyat is entitled to erect a suit- 
able dwelling-house for himself and his 
family fogether with all necessary out offices, 
It bas ben held in the case of Hari Kishore 
Barna Sarma vy. Baroda Kishore Acharja 
Chowdhry (4) that the building need not 
be ‘suitable to the holding; it must be suit- 
able under the circumstances of the raiyat 
who makes tke building. In the present 
case the building is not held to be unsuit- 
able to the person who built it, 6 
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In this connection we may refer to the 
remarks of their Lordships of the Privy 
Council in Hart Mohan Misser v. Surendra 
Narayan Singh(5). That was a case of land 
taken for agricultural purposes on which an 
indigo factory consisting of pucca houses was 
built. The High Court held that the raiyat had 
exceeded his rights in building the factory 
and that this was not within the purposes of 
the tenancy. The learned Judges said: 
“Where, as in this case, land has been let out 
for agricultural purposes generally, the erec- 
tion of an indigo factory ona part of such 
land must render it unfit for the purpose 
of the tenancy, because, the purpose of the 
tenancy being the 
that is agricultural purposes, the portion of 
the land built upon will evidently be unfit for 
such purposes.” With regard to this, tbeir 
Lordships of the Privy Council observed “the 
proposition of law is laid down broadly, with- 
out reference to the circumstances of in- 
dividual cases, without regard to the size of 
the holding, or of the area withdrawn from 
actual cultivation or to the effect of such with- 
drawal upon the fitness of the holding, taken 
as a whole, for profitable cultivation.” 

In the present case the learned Judge in 
the Court below has not taken all these 
matters into consideration and we think that 
he is clearly wrong. The house is built for 
dwelling purposes, upon his finding by an 
occupancy razyat; but he does not find that it 
has impaired in any way the value of the pro- 
perty or that the house is unsuitable to the 
circumstances of the raiyat. Under the oir- 
cumstances, he was not justified in ordering 
its demolition. h ` 

There is another matter which must 
be adverted to in this connection. The house 
had been alrnost finished when the zamindar 
tok notice of it. The house must have cost 
a good deal to the party who built if. This 
circumstance ought to have been taken 
into account before ordering a demolition. 
We think that the tenant in this case has 
not exceeded his right in building a pucca 
house on a very insignificant portion of his 
tenancy. 

We accordingly allow the appeal, set 
aside the judgment of the lower Appellate 
Court and restore that of the first Court 
with cosis throughont, 

Appeal al’circd, 
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‘ALLAHABAD HIGH COURT, 
Letrers Parent Appean No. 55 or 1916. 
January 5, 1917. 

Present:—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
BHAIRON PRASAD AND oTHERs— 
Derenpants——-APPELLANTS 
Yersus 
Mahant SOMVARPURI—PLAINTIFR— 
RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 41—U. P. Land 
Revenue Act (IIE of 1901), 8. 36—Ex-proprietary 
tenant—Agreement to enhance rent before 10 years of 
creation of tenancy, validity of. 

A. registered agreement executed by a tenant of 
an ex-proprietary holding, before the expiration of 
the period of 10 years from the creation of the 
ex-proprietary tenancy, to pay enhanced rent is a 
valid agreement and effect can be given to it. [p. 
1008, col. 1.] 

Appeal, under section 10 of the Letters 
Patent, against the decree of Mr. Justice 
Walsh, reported as 34 Ind. Cas. 441, dated 
the 7th April 1916, confirming that of the 
District Judge, Allahabad, dated the 29th 
August 1914, who upheld the deeree of the 
Assistant Collector, first class, Allahabad, 
dated the 25th April 1914. 


FACTS.—The appellants were the ex-pro- 
prietary tenants of the land in dispute. 
Under section 36 of the U. P. Land Revenus 
Act (III of 1901) the rent of the land was 
fixed at Rs. 50 on the 26th April 1908. On 
the 10th of July 1908 the appellants executed 
a registered instrument whereby they 
agreed to enhance the rentfrom Rs. 50 to 
Rs. 72-6-0. The respondents brought a 
suit for recovery of rent at the above rate 
out of which this appeal has arisen. 


The suit was contested on the ground 
that the agreement was not binding as it 
was against the provisions of section 36 
of the U. P. Land Revenue Act and section 41 
of the Agra Tenancy Act. 


Mr. Kanhiya Lal, for the Appellants.— 
Section 36 of the U. P. Land Revenue Act 
provides that the rent fixed under that section 
shall not be liable to enhansement for a period 
of ten years except by order of a Settlement 
Offitéer under section &7 of this Act and save 
as provided by section 41 of the Agra 
Tenancy Act 1901 or section 384 B of the 
Oudh Rent Act 1886. 

Section 41 of the Agre Tenancy Act 1901, 
clause 3, proyides thatthe term for which 
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the rent of an ex-proprietary tenant is fixed 
by decree or order of a Revenue Court shall 
not -be less than ten years. 


Sections 35A and 35B ofthe Oudh Rent 
Act, 1886 show that there conld be no 
enhancement within ten years except under 
extraordinary circumstances. Section 41 of 
the Agra Tenancy Act comprises the provi- 
sions of both the sections 35A and 35B of 
the Oudh Rent Act. Hence section 36 of the 
U. P. Land Revenue Act read in the light of 
section 41 of the Tenancy Act clearly shows 
that the intention of the Legislature was that 
when once rent has been fixed under section 
36 Act [LI of 1901 it cannot be enhanced 
within ten years except under extraordinary 
circumstances mentioned in sub-clauses (c) 
to (g) of clause 1 of section 41, Act IL of 
1901, or those mentioned in section 35B of 
the Oudh Rent Act, 1886. 


Mr. S. D. Sinha, for the Respondents.— ` 


Section 36, Act III of 1901, says: “save as 
provided. by section 41 of North Western 
Provinces Tenancy Act.” This clearly shows, 
that rent fixed under that section could 
be enhanced within ten years under section 
‘Al of.the Tenancy Act. One of the means 


by which it could be done was by a 
registered instrument. The agreement is 
binding inasmuch as the provisions of 


section 41, Tenancy Act have been complied 

with. The interpretation put by the appel- 

lant will make the provisions of section 36, 

U. P. Land Revente Act, absolutely useless. 
Mr. Kanhiya Lal was heard in reply. 


JUDGMENT.—The facts connected with 
this appeal may be very shortly stated. The 
defendants having sold their proprietary 
rights became ex-proprietary tenants of the 
sir Jands under the provisions of section 10 
of the Tenancy Act. An applicatioh was 
made to the Collector to fix the rent on 
the ex-proprietary holding under the provi- 
sions of section 386 of the Land Revenue 
Act. The rent was fixed at the sum of 
Rs. 50. Subsequently, by a registered 
agreement between the plaintiffs and the 
defendants, the rent was enhanced 40 the 
sum of Rs. 72-6-0. The plaintiff brought 
a suit in the Revenue Court to recover 
this rent. The defendants, amongst other 
. pleas, raised thee defence that no rent 
save the rent fixed by the Collector could 
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be recovered until after the expiration of 
10 years from the time of the ‘oréation of 
the ex-proprietary: tenancy. The Revenue 
Court held that the plaintiff was entitled 
to recover the enhanced rent. An appeal 
was taken to the District Judge who 
confirmed the decree of the Court of first | 
instance. The learned District Judge found 
that the agreement was entered into because 
the plaintiff was about to take steps to get rid 
of the order of the Collector by an application 
in revision or by an application for enhance- 
ment. We merely mention these matters 
to show that there was no frand on the 
part of the plaintiff. A second appeal 
was preferred to this Court and the learned 
Judge, who heard the appeal, affirmed the 
decree of the Courts below. The present 
appeal is under the letters patent against 
the decree of the learned Judge of this 
Court. 


The question argued before the District 
Judge was the short questiou whether or 
not a tenant of an ex-proprietary holding 
could enter into a valid agreement to pay 
enhanced rent, it being admitted that the 
agreement was carried out by means of a 
registered instrument but before the expira- 
tion of the period of 10 years from the 
creation of the ex-proprietary tenancy. We 
wish particularly to point oat that there 
was no suggestion that the enhanced rent 
was greater than the favourable beneficial 
rent at which ex-proprietary tenants are 
entitled to hold ander'the provisions of 
section 10 of the Tenancy Act. At the 
hearing before the learned Judge of this 
Court the discussion seems to have been 
somewhat wider than in the Court 
of the District Judge and there are’ 
certain remarks of the learned Judge of 
this Court as to the power of ex-proprietary 
tenants to contract themselves out of the 
provision of the Tenancy Act. Wedo not 
think that these questions arise in the 
present case and we do not wish to be 
taken as 6xpressing our concurrence with 
some of the remarks which fell from the 
learned Judge of this Court on that 
svbject. The only question whish we 
think properly arises in the present case 
is the question whether the register- 
ed agreement executed by the defend- 
ants to pay Rs, 72-6-0 as rent for, the 
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holding in lieu of Rs. 50 fixed by the 
Collest&r® is or is not a valid agreement 
and one to which effect can be given. 
Section 36 of the Land Revenue Act 
provides that “when a right of occupancy 
has been created under the provisions of 
section 10 of the North Western Provinces 
‘Tenancy Act of 1901...in favour of an 
ex-proprietary tenant, the Collector shall 
...pass an order specifying the land in which 
such occupancy right has been created, and 
fixing the rent payable therefor.” Sub- 
section (2) is as follows: “The rent, so 
fixed shall be payable from the date the 
ex-proprietary tenancy arose subject to the 
law of limitation as to arrears of rent, and 
‘save as provided by section 41 of the North 
Western Provinces Tenancy Act of 1901 or 
‘section 35B of the Ondh Rent Act of 
1886 shall not be liable to enhancement 
or abatement for a period of 10 years, 


except by order of a Settlement 
Officer under section 87 of this Act.” The 
clause that we have jast quoted seems 


by necessary implication to mean that the 
rent fixed by the Collector can be enhanced 
or abated in the manner provided by section 
41 of the Tenancy Act notwithstanding 
that the period of 10 years has not elapsed. 
Section 41 of the Tenancy Act is as 
follows: ‘“The rent of an ex-proprietary or 
occupancy tenant shall be liable to enhance- 
ment or abatement only (a) by registered 
agreement, or (b) by decree or order 
of a Revenue Court.” The section goes 
on to provide that “when so enhanced 
or abated, the rent shall not be again 
liable to enhancement or abatement until 
or unless as provided in the following 
clauses of the Act.” It will be seen that 
section 41, so far as we have quoted 
it, applies not to the “fixing” of a rent 
for the first time but to the “enhancement” 
or “abatement” of a rent which has already 
' been “fixed”. We now come to the part of 
the section which creates the difficulty. 
Sub-section 3 is as follows:2The term 
for which the rent of an ex-proprietary 
or occupancy tenant is fixed by decree or 
order of a Revenue Court shall not 
be less than 10 years, but no term in 
excess of 10 years shall be so fixed 
eycept upon agreement by the parties.” 
It is at once to be remarked that sub- 
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section 3- does not seem to properly 
belong to section 41. It is one more 
example of vunskilful drafting in this 


Act. The earlier part of the section as 
we have already remarked deals with the 
enhancement or abutemenét of the rent. Sub- 
section 3 refers to the fixing of the rent 
by a decree or order of the Revenue 


. Court and not (expressly at least ) to the 


enhancement of it. The contention on 
behalf of the appellant is that the only 
meaning which can be given to sub- 
section 3 is that the rent fixed by the 
Collector must be the rent for the period 
of 10 years at least, from the time when 
the ex-proprietary tenancy was created 
and that no enhancement or abatement can 
be made during that period of 10 years. 
It is contended that unless this meaning 
be attributed to the sub-section the words 
are quite superfluous. Reference is made to 
sections 35 (a) and 35 (b) of the Oudh 
Rent Act as showing what the intention 
of ths Legislature was. It is pointed 
out that there was no special reason why 
in this respect the Legislature should 
have intended that there should be any 
difference in the law in Agra and the 
law in Oudh and it iə said that the 
provision in the Ondh Rent Act shows 
clearly that the rent in Oudh could not 
be abated or enhanced during the period 
of 10 years. It is no doubt difficult to 
reconcile the provisions of sub-section 3 of 
section 4% of the Agra Tenancy Act, 
with the earlier part of the section. But 
the mere fact that we are unable to 
reconcile ( except by speculation ) the provi- 
sions of the two sub-sections is not itself 
sufficient reason why we should hold that 
the registered agreement executed by the 
defendants in the manner provided by the 
first sub-section of section 41 and also 
in accordance with section 36, sub section 
2, of the Land Revenne Act is invalid. 
We think that the Court should interpret 
the section in favour of the legality of the 
registered agreement rather than in favour 
of is illegality. We think that the view 
taken by the learned District Judge was 
correct and that the Jearngd Judge of 
this Court properly ‘upheld his decree, We 
accordingly dismiss theappeal with costs. 
Appeal dismissed, 
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KARTIC REWANI V, THE CENTRAL KARKEND COAL CO., LTD, 


PATNA HIGH COURT. 
Lerress Parent Appeat No. 18 or 1916. 
June 29, 1916. f 
Present:—Sir Edward Chamier, Krt., Chief 
Justice, and Mr. Justice Sharfuddin. 
KARTIC REWANI—PLAINTIFF—ÅPPELLANT 
VETSUS 
THE CENTRAL KARKEND COAL 
Co., Ltp.—-Dgerenpant— RESPONDENT. 


Trespasser—Ijectment, suit for, by tenant against 


trespasser—Landlord supporting trespasser, effect of. 

A tenant is entitled to eject a trespasser from 
property in possession of the former, and the mere 
fact thatthe latter is supported in his defence by 
the landlord does not give him any right to retain 
the property as against the tenant. [p. 1005, col. 1.] 

Letters Patent Appeal under section 10 of 
the Letters Patent. ; 

Messrs. Saroshi Charan Mitter, Baikuntha 
Nath Mitter and Sailendra Nath Palit, for the 
Appellant. 

Mr. Pugh (with him Messrs. Karunamoy 
Roy and Bankim Chandra Mukherji), for the 


Respondent. 
JUDGMENT. 


CHaAmMIER, C. J.—This is an appeal against 
a judgment of a learned Judge of this 
Court setting aside a decree passed by the 
Additicnal Subordinate Judge of Manbhum 
which affirmed a decree of the Munsif of 
Dhanbaid. The appellant before” us was 
the plaintiff in the suit. He claimed a 
decree for khas possession of a tank. He 
alleged that the tank had been excavated 
by his paternal grandfather, and had been 
held by his grandfather, his father and 
himself in niskar right, that is, in some 
kind of rent free tenure. He alleged that 
his grandfather, his father and he himself in 
succession had held possession, that while 
his father was in possession of the tank the 
defendant Company took water and earth 
from it and paid his father therefor, that 
in 1819 Fasli the defendant Company laid 
claim to the tank, that there was a case 
in the Criminal Court which was decided 
against the plaintiff, and hence the plaintiff 
‘was compelled to bring the present suit. 
The defendant Company denied that, «the 
plaintiff or his father or grandfather ehad 
ever been in possession of the tank. They 
denied tha? the tank had been excavated 
by the plaintiff's grandfather and they 
‘pleaded that in 1906 they took possession 
of the tank upon the verhal permission of 


the Manager of the Raja of Jharia who is 
said to be the owner of the landg and that 
after taking possession they had improved 
the tank in various ways by deepening it 
and raising banks round it. The Munsif 
found that the plaintiff had failed to prove 
his niskar right in the tank but that all 
his other allegations had been established. 
In particular, he found that the plaintiff 
had proved that the tank had been excavated 
by his grandfather, that it was the property 
of the plaintiff at the date of suit, and that 
it had been in his possession all along. 
The Munsif found also that the defendant 
Company had failed to prove that they 


had obtained permission from the Raja’s 
Manager to take possession of the tank, 
On. appeal the Additional Subordinate 


Judge confirmed the findings of the Munsif, 
He said that it was proved that the tank 
had been excavated by the grandfather of 
the plaintiff more than 30 years before 
the suit, and that the plaintiff, his father 
and grandfather had allalong been in 
possession. He definitely rejected the evi- 
dence adduced by the Company to prove 
that the Raja had given permission to the 
Company to take possession,and accordingly 
he confirmed the Munsif’s decree in favour 
of the plaintiff. On second appeal. to this 
Court the learned Judge before whom the 
case came observed that on the findings of 
the Courts below the plaintiff was 
entitled to succeed if at all on the strerigth 
of long continued possession, that a person 
suing merely on the strength of long 
continued possession was no doubt entitled 
toa decree for possession against a tres- 
passer by whom he had been ousted, but 
that the defendant Company was notin the 
position of a trespasser inasmuch as the 
company was being “ supported in the 
suit” by the Raja who was the landlord, 
and that the Company “must be considered 
a permissive occupant and its possession 
co-ordinate to that of the plaintiff.” Be- 
fore dealing, with the ground upon which 
the learned Judge of this Court dismissed 
the plaintiff’s suit I propose to deal with 
other contentions which have been advanced 
by learned Counsel for the Company. In 
the first place it was urged thas in ʻa 
suit for ejectment the plaintiff must recover 
secundum allegata et probata. Learned Coun- 
sel contended that inasmuch as the plaint- 
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iff had feiled to prove that he and his 
ancestors held the land in niskar right 
the suit should have been dismissed, that 
the plaintiff should not have been permit- 
ted to succeed on the strength of possession, 
however long continued, that the defendant 
Company had had no notice of such a 
ease and had had no opportunity of meet- 
ing it. There appears to me to be no 
foree in this contention. Every single 
allegation of -the plaintiff has been proved 
except the allegation that he held the 
tank in niskar right. The Court of first 
instance and the“ Subordinate Judge held 
that that allegation had not been proved 
beeause the plaintiff had not produced any 
document in support of it. Both Courts, 
however, as I read their judgments, went 
further and held that the plaintiff had 
proved that he was the owner of the tank. 
The plaint contains repeated allegations 
that the plaintiff and his ancestors had 
been in possession all along. These allega- 
tions were definitely denied by the defend- 
ant Company who alleged that the posses- 
sion had all along been with the Raja, 
Evidence on the question of possession was 
produced on both sides and there is no 
ground whatever for the suggestion that 
the defendant Company was taken by sur- 
prise in having to meet the allegations 
regarding possession. Next, it was con- 
tended that such possession as has been proved 
by the plaintiff was not possession of the kind 
which would entitle him to succeed even as 
against a trespasser. It was said that his 
possession was either secret or permissive 
or possibly that of a mere squatter, ibat at 
best he was a kind of tenant-at-will lable 
to be ejected by the Raja at any time and 
that, ‘inasmuch as it had been found that 
the Raja was supporting the defendant 
Company, the latter was in a better position 
than the plaintiff, therefore the plaintiff 
whether a tenant or a person who had 
encroached upon his landlord’s land was not 
entitled to succeed against the defendant 
Company which was claiming under the 
Raja. The answer to all this is that the 
findings of the Court below shew very 
clearly that the plaintiff’s and plaintiff’s 
ancestor’s possession was neither secret nor 
permissive nor that of a mere squatter. It 
was open and long continued to the know- 
ledge of the defeudant Company,. which 


actually dealt with the plaintiff’s fatheras 
the person in possession and the person 
entitled to dispose of the water. Nor is 
the defendant Company in the position of 
a person claiming under the landlord. Its 
attempt to prove that it obtained the permis- 
sion of the landlord to take possession of 
the property has failed. It may be, as con- 
tended by Counsel, that it is entitled to 
prove facts which occurred after the institu- 
tion of the suit at any time up to the filing 
of the written statement. But it has 
neither pleaded nor proved any claim under 
the Raja other than that set outin paragraph 
12 of the written statement which has 
been negatived by the findings of the Courts 
below. Next it was said that the suit is 
barred by the provisions of section 139 (3) 
of the Chota Nagpur Tenancy Act, which 
lays down that all applications to recover 
occupancy or possession of any land from 
which a tenant has been unlawfully ejected 
by the landlord or any person claiming under 
or through the landlord shall be instituted 
in the Court of the Deputy Commissioner 
and not in any other Court. This point 
was not taken either in the first Court, or 
in the Court of First Appeal, nor was it taken 
in the memorandum of appeal to this Court. 
The defendant Company served a notice on 
the plaintiff that it intended to raise the 
point at the hearing before the learned 
Judge who decided this case in this Court, 
but apparently did not put it forward. In 
my opinion there is no force in it. There 
is nothing to show that the plaintiff in this 
ease isa tenant within the meaning of the 
Act. He has certainly not been ejected 
by his landlord and on the findings it is 
impossible to hold that the defendant Com- 
pany,claims under or through the landlord. 
Next it was contended that the defendant 
Company is entitled to retain possession of 
this land under the lease of the colliery 
which was granted by the Raja. The 
defendant Company is by reason of various 
intermediate assignments in the position of 
a lessee of the colliery. Itis said that the 
lease’ contains a clause authorising the 
Company to take part? land required for the 
service of the Company at the rate of 4 
annas a bigha. It was neither pleaded nor 
proved thatthe tank fow in question was" 
required for {he service of the Company, and 
on the findings it is impossible to hold that 
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the tank is parti land within the meaning 
of the lease. And this brings me to the 
last point which has been urged by the 
learned Counsel for the Company, namely, 
that the Company is entitled to resist this 
‘suit because it is being “supported” by 
the Raja. This expression is used by the 
Court of First Appeal and it was relied upon 
by the learned Judge of tbis Court. Ido 
not know what the Court of First Appeal 
meant by saying that the defendant Com- 
pany was being “ supported” by the Raja. 
As far as I can ascertain it meant no more 
than that the Company was being assisted 
in its defence by the Raja. It appears to 
me that such support by the Raja gives 
the defendant Company no right whatever 
to retain the land against the plaintiff and, 
when the learned Judge of this Court held 
that the support of the Raja placed the 
Company in as good a position as that cf 
the plaintiff, I think he must have overlooked 
the important finding by the lower Appellate 
Court that the Company had failed to prove 
the permission of the Raja pleaded by 
them. The defendant company was in my 
opinion in the position of a trespasser at 
the date of this suit and the fact that the 
Raja “supported” the defence does not put 
the Company in any better position. For 
these reasons 1 am of opinion that this 
suit should not have been dismissed by this 
Court. I would allow this appeal and set 
aside the judgment of the learned Judge 
of this Court and dismiss the appeal to this 
Court with costs of both hearings. The 
result is that the suit will be decreed with 
costs throughout. 


8 


SHARFUDDIN, J.—I agree. 


Appeal allowed, 
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COURT OF THE FINANCIAR €OM- 
MISSIONER, PUNJAB. 
Revences Revision Petition No. 64 
oF 1915-16. 

August 5, 1916. 

Present:— Mr, P, J. Fagan, F. C. 
LAKHI AND OTHSRS—PLAINTIFES— 
PETITIONERS 
versus 
AMAR SINGH AND oruers - Devenpants— 
RESPONDENTS, 

Punjab Tenancy Act (XVI of 1887), s 6 (1) (e) 
—Setllement “along with the founder” and “by the 
founder,” distinction between—Presumption, 

Settloment along with the founder in section 5 (1) 
(c) of the Punjab Tenancy Act means settlement con- 
temporancously, or in association with the original 
founder during the initial stages of foundation and 
development of the village. [p. 1007, col. 2.] 

Atar Singh v. Diwan Singh, 94 P. R. 1880, referred 
to. 
Settlement by the founder might take place after 
those stages had passed. There is a fair presumption, 
though it is rebuttable by adequate proof, that where 
a cultivator is shown to have commenced to reside 
in and to cultivate shamilat land in a village during 
the lifetime of a founder thereof, such founder being 
at the time lambardar or otherwiso directly con- 
cerned with the management of the shamilat, the 
cultivator in question was settled in the village “by 
the founder thereof as a cultivator therein,” and 
so far fulfils the requirements of section 5 (1) (c^. 
{p. 1007, col. 2.3 

Revision from the decree of the Com- 
missioner, Ambala, dated the 9th Novem- 
ber 1915, 

Mr. Broadway, for the Petitioners. 

Mr. Duni Chand, for the Respondents. 

JUDGMENT.—1. I will deal with the 
three cases Nos. 64, 65 and 66 in one order as 
the facts with which the revision is con- 
cerned are the samein all of them. They 
are fully set out and discussed in the orders 
of the learned Commissioner, of the Collector 
and of the original Court. 

2. The learned Commissioner came to the 
conclusion that Hazari was not settled as 
a cultivator in the village of Bobwa, that 
is to say, as I understand, that he did 
not cultivate land there but was engaged 
solely in carrying out whatever at that 
period may have been the duties of a pat- 
wart. There is, of course, no direct proof 
that he did cultivate land. From an in- 
spection of the Settlement Record of 1840 (the 
first Regular Settlement) it appears that the 
cultivating’ body of the village consisted of 
proprietora (malcks), qadim kisans and toladars. 
The last two terms are explained at pages 
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218, 229¢and 230 of the Hissar District 
Gazetteer from which it will be seen that 
the kadim kisan was a proprietor of his 
holding without any share inthe shamzilat. 
The Settlement Record of 1840 contains 
no list nor register of cultivators, except 
one of kadim qisans andthe name of Hazari 
. does nct appear on this. He and his ap- 
pointment as patwart are expressly mentioned 
in the wajzb-ul-arz of 1840, but nothing is 
said as to his having been given land to 
cultivate, whereas had he been a cultivator 
it seems very unlikely that this fact would 
not have been alluded to. It is true that 
the word be-dakhi is 
to him but this is a somewhat slender found- 
ation on which to rest the conclusion that 
he was a cultivator in addition to being 
a patwart, A good ‘deal has been made of 
the fact that Hazari’s recorded emoluments 
only amounted to Rs. 2 per mensem, but 
it must be remembered that he was 
a banya by caste and as was customary 
with the patwaris of those days it is prob- 
able that he made money by trade and 
money-lending. It is true that in 1857 his 
son Nathu appears from the Settlement 
Record of 1863 to have been cultivating 
some 200 bighas or 150 acres as a tenant 
but this does no more than render it possi- 
ble that Hazari may have cultivated some 
or all of that area in his life-time and 
certainly does not amount to proof that he 
did so. On the whole I agree with the 
Commissioner as regards this part of the case, 
being of opinion that there is notsufficient 
material for a definite affirmative finding that 
Hazari was a cultivator in the village. 


3. There remains the question whether 
Nathu in virtue of his having cultivated 
land in the village from 1857 or there- 
abouts, can be regarded as having been cset- 
tled in the village by the founder thereof 
as a cultivator therein. Regarding this the 
facts ure that, as appears from the Settle- 
ment Records of 1840 and 18638 A. D, 
Basti, son of Piru, one of those who joined in 
the original foundation of the village and who 
was, therefore, one of the joint founders, was 
alive as late as 1863. He was not a lam- 
bardar. Basti who was one of the three 
persons who held that office was a son of 
Sham Das, one of the founders. The land 
“which Nathu, son of Hazari, cultivated in 
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1863 was village skamilat which according 
to an entry in the wajib-ul-arz of 1863 was 
managed by the lambardars in consultation 
with certainother proprietors who are men- 
tioned by name but do not include Basti, 
son of Piru. It would appear, therefore, that 
Basti, son of Piru had nothing to do with 
settling cultivators on the shamilat in 1863 
and we may assume that the same was the 
case in 1857, f 

4, There are no published rulings as to 
the facts or circumstances which would for 
the purposes of section 5 (1) (c) of the 
Tenancy Act constitute in the case of a 
tenant a settlement of him ina village by 
the founder thereof as acultivator therein. 
Settlement along with the founder, the other 
alternative allowed by the above clanse, doubt- 
less means settlement contemporaneously or 
in association with the original founder 
daring the initial stages of the foundation and 
development of the village—see Atar Singh 
v. Dewan Singh (1). Settlement by the 
founder, on the other hand, might take place 
after those stages had been passed. As to 
this it is, I think, a fair presumption, re- 
buttable of course by adequate proof of 
facts inconsistent with or contradicting it, that 
where a cultivator is shown to have com- 
menced to reside in and to cultivate shamdlat 
Jand ina village during the lifetime of a foun- 
der thereof, such founder being at the time a 
lambardar or otherwise directly concerned 
with the management of the shamilat, the 
cultivator in question was settled in the 
village “by the founder thereof as a cultivator 
therein” and so far fulfils the requirements of 
section 5 (1) (c), 


In the present case it appears that when 
Nathu, son of Hazari, began to cultivate’ 
shamilaé land, Basti, son of Piru, the then 
sole surviving founder, was not a lambardar 
nor did he share in the management of the 
shanilat, Under these circumstances the 
presumption which has been defined above 
is not applicable or rather would, if applied, 
be sufficiently rebutted. For these reasons 
I agrée with the learned Commissioner’s 
conclision that it is not satisfactorily es- 
tablished that Nathu was settled in the 
village of Bobwa by one of the founders. 
The plaintiffs have, thewefore, no claim to . 


(1) 94 P, R. 80. < e 
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‘occupancy rights under seetion 5 (1) (e). 
The petitions for revision are dismissed. Ap- 
' plicants will pay respondent’s costs in this 
Court. 


Reviston rejected, 





PATNA HIGH COURT. 
Second Givin Appean No. 2055 or 1915. 
July 11, 1916. 

Present:—Mr. Justice Roe and Mr. Justice 

; Jwala Prasad. 
KALIKA DUTT MANDAR—Ptarrtier— 

APPELLANT 
vETSUS 
TULSI MANDAR—Derenpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
27 (b), interpretation of—Appeal—Evidence, additional, 
when may be admitted—Court, disci etion of. 

Rule 27 (b) of Order XLI of the Civil Procedure 
Code, 1908, does not mean that in order to enable the 
Appellate Court to pronounce judgment in favour of 
a particular party additional evidence should be 
admitted in appeal; ib means only that where it is 
impossible to pronounce judgment at all on the evi- 
dence, the Court may call for a document. 


Second appeal from a decision of the 
District Judge, Bhagalpur, dated the 25th 
May 1915, confirming that of the Munsif, 
Madbupura, dated the 9th January 1915, 

Mr. Rajendra Prasad, for the Appellant. 

Mr. Krishna Sahay, for the Respondent. 

JUDGMENT.—The plaintiff in this suit 
sued upon a bond in which it was set forth 
that the consideration upon which this bond 
was given was av existing consideration under 
a previous bond and account. ‘The Court of 
first instance refused to accept the oral 
evidence given in support of this con- 
sideration and pointed oub that it “was 
impossible to give the plaintiff a decree 
without reliable accounts, the previous bond 
itself and a close inspection of these papers. 

Upon appeal from- the decree of the first 
Court dismissing the plaintiff's suit, the 
appellant offered to place before the District 
Judge the original bond whereby the oriytnal 
consideration might have been proved, “The 
learned District Judge refused to accept the 
bond and dismissed the plaintiff’s appeal. 
Against that decisiog an appeal is made tn 
this Court. The short point, therefore, is, 
what document should ane App&llate Court 
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accept under Order XLI, rule 27? eRule 27 
(a) bas nothing to do with the case before 
us, and the case comes under rule 27 (b), 
If the Appellate Court requires any 
document to be produced...to enable it to 
pronounce judgment, or for any other 
substantial cause, the Appellate Court may 
allow such evidence...to be produced.” This 
does not mean that in order to enable the’ 
Appellate Court to pronounce judgment in 
favour of a particular party additional 
evidence should be admitted in appeal; it 
means only that where it is impossible to 
pronounce judgment at all on the evidence 
the Court may call for a document. In 
this case the burden of proof was upon 
the plaintiff and in the absence of proof of 
the consideration the Court was in a position 
to pronounce judgment in favour of the 
defendant. The document was not required 
to enable the Court to pronounce judgment. 
The highest at which it can be put is that 
it might have beer required in order to 
enable the Court to pronounce judgment in 
favour of the plaintiff which is an entirely 
different thing. The question remains 
whéther sufficient cause was shown for 

admitting the document in the lower | 
Appellate Court. From the “record of 
the case as tried before the learned Munsif 
it is clear that the plaintiff was fully 
aware of the precise place, namely ‘the 
record-room at Bhagalpur, in which this 
document might have been found. He took 
no steps to search for it and produée 
it in time for use during the 
adjudication of his claim, and the learned 
District Judge exercised, in our view, a very 
sound discretion in refusing to regard the 
pure laziness of the plaintiff in the lower 
Court as sufficient cause for giving him a 
peculiar license in the Appellate Cours. 

The appeal is dismissed with costs. 


Appeal dismissed 
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ABANDOVME NT, what constitutes. 


Where ‘a holding has been split up, a sale by the 
tenant of an entire plot that has been separated 
oonatitutes ahandonment-which entitles the landlord 
to re-enter. PAT RAM LOCHAN KOER v, JAGERNATH 
Misser. I P. L J. 270 440 
AB WABS ~R:nt, consolidated. several items, one of 

whic: is guren as jama, tot Ied as, 

M here, at the head of a kabuliyat, an amount of rent 
was written down as the consolidated rent or the 
total rent which the tenant undertook to pay for the 
land and in arriving at tho total several items were 
taken into consideration, one of which was given as 
the jama rent: 

- Held, that the items, «ther than the one given as 
‘the jama, wera not abwabs, as what was agreed to be 
paid by the tenant was the consolidated rent which 
included those items. © NAGENDRA Lan v. HAMDOO 
Mia 965 


ACCOUNTS, suit on—Proof- Evidence, value of 
balance : s- Suit on advauces in are and grain 
Limitation , _-, 30 


G 


Account BOOKS, entries in, admissibility of, in 
evidence 877 


ACTS— GENERAL. 


See CASTE, DISABILITIES REMOVAL 
Acr 
18'0--XLV. -Jee PENAL CODE. 
163 — XX. See | RLIGIOUS #NDOWMENTS ACT, 
1864~1V. See Divorce Act. 
‘S7T1—I See CATTLE TRESPASS ACT. 
-187 —IX See LIMITATION Act, 
1872 J “See EVIDENCE Act. 
1872—IX. See CONTRACT Act. 
RIT ~I. See Specific RELIEF Act. 
1477 XV. See LIMITATION Act. 
1+79—XVIIL. See LEGAL PRACTITIONERS Act. 
1881-—V., See PROBATE AND ADMINISTR TION 
ACT. 
J8R1--XXVI. See NEGOTIABLE INSTRUMENTS ACT. 
i882— I}. See Trusts Act 
1882— IV. See TRANSFER or Property ACT. 
1882-—VI, See Companies Act. ° 
| “1862— XIV. See Civ PROCEDCRE CODE. 
ii VWS2—XV. See PRESIDENCY SMALL CAUSE 
Courts Act. 
“—— 188t-IV. See Exptosives ACT. 
=— 187—VIL See Suits VALUATION Act. 
va 1887-—-IX. See PROVINCIAL SMALL Cause Courts 
ACT, 
—— 1890~—VIII. See GUARDIANS AND WARDS-” ‘Act. 
—— .'894—I. See LAND Acqutstt.on Act. 
— [897—X. See GENERAL ÜLAUSES Act. 


ACT 18°0—XXI. 


7 ITA 


E | 


1917. 


ACTS—GENERAL—conceld. 


ACT 1898 V. See CRIMINAL PROCEDURE CODE. 
1699—II See STANP Act. 
1899 IX. See AkBITRATION Act. 
1902—II. See Cantonnent HOUSE AccomMopa- 
TION Act, 
1907— TII. See PROVINCIAL INSOLVENCY ACT. 
“1908—V. See CIviL PROCEDURE Cops, 
1908— IX. See LIMITATION Act. 
1908— XVI, See REGISTRATION ACT 
1909— 111, See PRESIDENCY TOWNS INSOLVENCY 
Act. 
19°0—I. See Press Act. 
1912—TV. See Lunacy Act. 
19183—VII. . See ( ompanins AcT. 
1915—I. See EMERGENCY LEGISLATION CONTI- 
NUANCE ACT. 


f ACTS—(LOCAL)— BENGAL. 


18F9-—-X. See BENGAL RENT ACT 
1659. - KI. See Beneat LAND REVENUE BALES 
ACT 
1x9 “IX See Covet or Warps ACT. 
1265 VIII See Bengan Rent RECOVERY Act. 
1869—V 111. See BENGAL LANDLORD AND TENANT 
PROCEDURE ACT. 


AOT 


1870—VI. See BENGAL VILLAGE CHAUKIDABI 
Act. 

1876—VIII. See Buncat ESTATES PARTITION 
ACT. 


18RO—IK See Benet CEss Act. 
18 4—JIiI. See BENG b MUNICIPAL Act, 

- 1885 VIII, See BENGAL 'I ENANCY ACT. 
1897—V_ See BENGAL ESTATES Partition Act. 
Jave—JII, See CALCUTTA MUNICIPAL Act. 
1406—IV. See SAMBALPUR Cryin: ourts Act. 
1908~VI See CHora NAGPUR TENANCY Act. 


ACTS—<LOCAL) ~- BOMBAY. 


PAT] aul | 


1879- V See Bompay LAND REVENUS CODE. 

1579—XVII. See DEKKHAN AGRICULTURISTS’ 
Reuter Act. - 

1887~-1V. See Bompay PREVENTION of GAMBL- 

ING Act, 

1>90—I See BomBay KHOTI SETTLEMENT Act. 

1-$O—IV. See Bompay Districr POLICE Act. 

«am «p351. See BUMBAY | OURT OF Wans ACT. 


ACT 


a b 


ACTS _(LOOAL)—BURMA. 
ACT See Bogema Laws Act, 


f ACTS (LOCAL) —CENTRAL PROVINCES. 


1893—X1IL 


ACT 1881—XVIII. See O. P. LAND REVENUS Act. 


1019 
ACTS—(LOCAL)—MADRAS. 
ACT 1892— VII. See MADRAS Ciry CIVIL COURTS Act. . 
waman 1895-—TII. See MADRAS HEREDITARY VILLAGE 
OFFICES ACT. 
wwe 1998~—I. See MADRAS Estates LAND Act. 
At TS—(LOCAL)—PUNJAB. 
ACT L87—XVI. See PUNJAB Tenancy Act. 
~- 1900—XILL See PUNJAB ALIENATION oF LAND 
Act. é 
wee 1912—ILI. See PUNJAB TENANCY AMENDMENT 
Act. 
mem 1918 —1, See PUNJAB PRE-EMPTION Act. 
— 1914 -~ III. See PUNJAB Courts Act. 
AOTS—(LOCAL)—T. P. 
ACT 1876 XVIII See Ovnu Laws Act. 


1886-—-XXI{f. See OUDH Kent Act. 
190111. See AGua Tenancy Act. 
‘1901~-1IT. See U. P. LAND REVENUE Act. 
1912—IV. See U. P. Court ot WARDS ACT. 


REGULATIONS. 


REG. 1819—-VIIL See BENGAL REGULATION. 
——~ 3886—I. See AssAM LAND AND REVENUS RGU- 
LATION. š 


ORDINANCES. 


1914—III. See FOREIGNERS ORDINANCE. 

J9l4—V. See INGRESS INTO INDIA ORDINANCE, 

1914—VI. See COMMERCIAL INTERCOURSE WITH 
ENEMIES ORDINANCE. 


STATUTES, 


5 & 6 Geo. V, C. G61. See GOVERNMENT oF ĪNDIA Act. 
24 & z5 Vict., ©. 67 See INDIAN UOUNCILS ACT. 
24 & 25 Vict, O. 104. See Hien Courts ACT. 


ADJOURNMENT—-Discretion of Cowrt—Process-fee to 
be filed within reasonuble time, 

‘Lhe question of granting time is always one of 
discretion and that discretion cannot be properly 
exercised until the general conduct of the party 
applying for time throughout the case has becn 
scrutinized 

When x date is fixed fur a case, it is the business of 
the htiguut to see that the processes for the 
attendance of witnesses are placed in .tho 
hands ot the Court within reasonable time for 
acer.ring thir attendance upon the date fixed, 
li he chooses to tle a piocess-fee only two cays 
befire the Gute fixed for leuring, any voraer passed 
by tbe Court forthe issue of thore processes must 
Le undesstoca 10 Lave Leen issted at the risk ot ihe 
party- in dault, and itis net dor the Court to grant 
8h agjournn cet, When the care cones on tor hearing, 
PAT .agaBa. DKU V GUhEY iat, IP. la J. 17% Zuo 


“ORD. 


— — 


AunJ-Sl Nas to1cn-existent ught, value of ¥td- 


ALVLbSE | OsrEssJON—- Hindu Law— Possession 
aaveise to caughier, whether adverse to rever- 
SiuLers 233 

~~ , nature and commencement of 107 

- Pleadings: burden of prooj. 
ln a suit ior ueclaiation of title upor the alfegation 

thut the defendant had repudiated it, the onus is 

on the dele,auut Loth to plead und to prove adverse 





postession for the etututury pened. A MUHAMMAD 
Kamin-v. HapiBULL. He 794 
Se a Se eS A Bn < ot ee oe 
6 
. . oa 
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ADVERSE POSSESSION— concld. 


Possession, non-adverse in ception, when 
becomes adverse—Landlerd and tenant—Non-pay- 
ment of rent after expiry of term, effect of—Kabuli- 
yat, contents of, when adinissible—Evidence. 

When possession is ‘non-adverse in its inception, it 
is necessary -to prove some overt act of adverse 
“possession before adverse possession ‘can be deemed 
to exist. 

Mere non-payment of rent by the tenant after the 
expiry of the stipulated term will not make his 
possession adverse as-from that date. The presump- 
tion is that the tenant continues. to retain physical 
possession as he retained it before. 

Where there is a kabuliyat but no learo, the execntant 
of the kabuliyat cannot utilise the contents of that 
document against the owner of the land for his own 
benefit. But the owner of the land can utilise the 
contents of the kabuliyat to prove what the executant 


of the kabuliyat has undertaken to do. A Bursar 
NARAIN SINGH v. PARBHU NARAIN SINGH 395 


Proprietor, defaulting, adverse possessor of part 
of estate sold for arrears of, revenue, when becomes. < 
A person whose adverse possession of part of an 

estate has not, at the time of the revenue sale af 
the estate, continued for the statutory period so as to 


-ripen into ownership, cannot be deemed a defaulting 


C JITENDRA 
MOHENDRA CHANDRA 


proprietor at the date of the sale. 





“Sarma, 24 C. L. J 62 239 
, title by, effect of, as against mortgagor 
and.mortgagee f 227 

- , title by, whether can be set up in bar of 
right to enforce mortgage 756 


AGRA TENANCY ACT (11 or 1961), S$. 41—U. P. 
Land Revenue Act (TII of 1901), s. 86—Ma-proprie- 
tary tenant— Agreement to enhance rent before 10 
years of creation of tenancy, validity of. 

A registered agreement executed by a tenant of 
an ex-proprietary holding, before the expiration of 
the period of !0 years from the creation of the 
ex-proprietary tenancy, to pay enhanced ‘rent is a 
valid agreement and effect can ‘be given to. it, A 
BHAIRON PRAS D v Somvarruul, .16 A. L.J. en : 
1001 
Ss. 150, 142, 158, 178, 177, 180-- Settlement 

Officer—Resum plin, suit for— Question of proprietary . 

title saised— Appeal to District Judge, mart. inability 

of—3 Ab, scope cf. 

An appeal lies from an order of .a Settlement 
Officer, exercising the powers of a Collector, to the 
Disnict Judge ina suit in which a -question of 
proprietary title is raised hy the defendant in the 
Court of first instance and is also involved in the 
appeal. 


Section JAR of the Agra Tenancy Act is not 
limited in its application to grants made sub- 
sequent to the passing of the Act. It confers ~ 
certain rights upon certain individuals who have 
been in occupation of lands for the periods mentioned 
in the section, irrespective of when that occupation 
commenced. A MARAPAT Rat v. hHARADDWAT Damo. 
DAR Das, 15 A, L. J. 200 818 


Ss. 152, 168, 173, 177,160, 818 
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Ss. 487P to 180—Appeal—Decree severuble— 
‘Question of proprietary title- Jurisdiction of Civil 
and Revenue Courts, 

Where the decree of a Revenue Court in a case in 
which the qnestion of proprietary title is raised is 
severable, an appeal as to that part which raises-the , 
question of proprietary title lies-to the Civil Court 
while the appeal as to the other portion which raises 





no such question lies to the ‘ ommissioner. A isa- 
BELLA Jackson V, SARJIT SINGH, 15 A. L. J. 6 771 
tne SE, 178, 179, 180 771 


nme § 197—Obdject of Act. 
A suit for a declaration that a certain lease is 
invalid does not lie in a Civil Conrt. 

_ The intention of United Provinces Act II of 1901, 
as wellasof the Acts before it, was that when a Rent 
Court could try the issue which lay between the 
parties, then the Rent Court and Rent Court alone 
had jurisdiction A Pooran SINGH v. Haipri 358 
AHMADEES, whether Muhammadans ; 

“Members of the Ahmadiya sect of Qadian are 
Muhammadans. PAT KHALIL AHMAD wv, IsRarin, 
2P.L. 4,108 1b. L. W. 284 302 
ALIEN ENEMY, meaning of. Z 

“The term “alien enemy.” includes not only the sub- 
jocts of a state at war with Great Britain but also ` 
British subjects and subjects of a neutral state who 
are voluntarily residing in a hostile country. LB 
’ GREENBERG v A. S. Pinto, 9 Bur L T. 176 88 
, suit by Lease granted by alien enemy as 

agent of non-enemy subject, enforceability of 
Contracts with alien enemies, principles affecting, 

validity of 637 
APPEAL (CIVIL) Application for adjudication 

_.disniissed— Parties, proper—Practice— Insolvency 

| Court, power of, to refuse application for adjudica- 

tion- Adjudication, order tor 391 
v, basis, fresh, for claim, whether can be 
adopted in - 862 











, dismissal of—Discussion of matters affecting 
vespondents, y ropriety of. 

In an appeal by a defendant in which he is fonnd 
to be a mere benamiday, it is not open to the Court 
to go into other matters that affect the rights of 
the respondents. C JAGABANDHU Durr wv. RAJANI 





Kanta PAL 790 
_ Lower Court’s decree, failure to comply with 
whother bars appeal 125 


wee Order rejecting application to set aside 
ex parte decree, whethor appealable 835 


mm pet of law, whether can be taken for first 
lime in— Law prohibiting institution of certain suits. 
Tf the law prohibits the institution of certain svits, 

effect must be given at any stage of a suit to the plea 

that the suit falls within such prcbibition® Tins, a 

plea to the effect that a suit is barred by the pro- 

visions of section 66, Civil Procedure Code, can be 

raised for the first time in appeal. O RaMaDHIN v. 

Bisu ESHAR DAYAL, 30. L, J. 608 1 

=> , proper presentation of, what ey z 

a 4 

mm, right of Acceptance of benefit under order 
‘appealed against—Estoppel $04. 
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Small Cause suit heard as a regular suit— 

— Jurisdiction—Revision, 

Where a Small Cause suit, instituted in the Court 
of a Munsif invested with Small Causo Court powers, 
is heard and decided by the Munsifas a regular suit 
and not summarily, his decree is not appealable. 
Enb if appealed from and reversed, the High Court 
is bound to set aside the appellate decree on revision 
as passed without jurisdiction, A ABDUL MAJD æ. . 
Broyapuar Saran Das, 14 A. L J. 954 92 


Suit for rent nat exceeding Rs. 100 in value— 

Order of District Judge in execution, wheth2r appeal. 

able, when not relating to questions of title. 

There is no appeal to the High Court against 
an order passed in execution of a decree in a 
ront suit not exceeding Rs 100 in value, the 
order not deciding any qnestion relating to title to 
land or some interest in land as between parties 
having conflicting claims thereto or to any of the 
matters specifically referred to in se-tion 143 of the 
Bengal Tenancy Act. C PRAFULLA KRISHNA DEB 


4. NOSIBANNESSA BIBI, 240 L J 831 -425 
— Suit undervalued Jurisdiction—A ppellant, 
dutv of —Objection, how taken #sl 





Withdrawal of suit, lenve for—Appellate 
Court, p wers of - Jurisdiction— Order giving leave 
“to withdraw appeal with liberty to bring a fresh 
suit,” effect of—Intention of Court— Res judicata 

414 

—~ —— (CRIMINAL , pendency of, against findings 
— Stay of criminal proceedings, expediency of 477 

, (SECOND) See Appran. 

Adverse possession, plea of, whether open in 
‘second appeal. 

The question of adverse possession is a mixed 
question of law and fact and cannot be allowed to 
be raised for the first time in second appeal € 
PRIYANATH MITTER v Anata Nati Dev 4 


Dreree, dismissing suit but granting permis- 
sion” to bring fresh suit, construction of— Appeal 
against granting permission to bring fresh suit, whe- 
ther maintainable —Civil Procedure «ode (Act V of 
is K), O. XXL, 7 1. 

A suit for redemption vas deliberately dismissed 
by the first Court. Plaintiffs appealed and the 
lower Appellate Court vpheld the decree by the 
following order: “However, in upholding the order 
of the lower Court, I order that the appellant 
horeby has permission to sue again when he haa 


ee 








collected „his evidence provided that this cause of 


action is still continuing” Defendants appealed 
against so. much of the decree, as purported to 
permit the plaintiff to bring a fresh suit. A single 
Judge of the High Court held that no appeal lay 
treating the appeal as one against an order under 
Order XXTII, rule 1,of the Civil Procedure Code, of 
1998. On an appeal under the Letters Patent: 


Held, that the decree of the lower Appellate Court 
could tos be treated as an order granting the 
plaintiff* permission to withdraw the suit with liberty 
to bring afresh suit and that, therefore, the appeal 
to the High Court was not an appeal from an order 
but an appeal against that portion of the decree 
of the lower Appellate í onrt which was in favour of 
the plaintiffs, A BHARAT SINGH v, JAWALI 940) 


1912. 
APPEAL (SECOND)—concld. 





Finding of fact—Circumstantial evidence. - 

. A finding of fact, although based merely nvon cir- 
cumstantial evidence, cannot be questioned in second 
appeal, unless it is vitiated by some illegality or 
irregularity. © BATIKISHEN v. Ras BAHADUR, 3 O. 
dad, 644 i 439 


Pindings of fact, whether can be questioned. 





‘Findings of fact can be questioned i in second appeal : 


if they are not clear, OQ SARABJIT SINGH v. RAMPUR 
Marsra ESTATE, 3 0. L J 468 27 


92 


Limitation, plea of, whether can be raised for 
first time in second aopeal 
Per Pigjzo't, J —lt wonld be contrary to sound 


—~ ——- Findings of mixed law and fact 





principles to allow a defendant to raise for the first - 


time in second appeal a plea, even one of limitation, 
which could not be determined withont the taking 
‘of fresh eviden-e upon a question of fact not at all 
raised in the Courts below A BABU Lat v JALAKIA, 
14 A. L. J. 1146 : 343 





197 


- = Notice, insufficiency or invalidity of, if can be 
pleaded for first time in second appeal. 

Tn an ejectmant suit where the defendants did not 
plead any want of notice in the first Court and there 
was no issue regarding it: 

Held, that the plea of insufficiency or invalidity 
of notice could not be allowed to be raised for the first 
time in second appeal. M MUTHU REeppiv MUTHU 
VENKATAPATHI REDDI, 4 L, W. 168; 81 M. L, J. 454; 
(1916) 2 m. W. N. 180 1 








tion of nocument—Sale or mortgage 

If a question decided by the lower Appellate Court 
ia a question to be decided onthe construction of a 
deed then tlic question is oue of law, bnt if it is to bo 
decided not on the construction of the deed but on 
the deed combined with surrounding circumstances 
thén it is a question of fact 


For instance, if the question a Court has to answer 


is, is this document, taken on its own wording, a sale - 


or a mortgage, then the question is one of law, if on 
the other hand the question to be answered hy the 
Court is, this document on the face of itis a mort- 
page, but was the contract actually entered into 
between the parties something different, namely a 
sale, and if in order to decide this question tħe Court 
has to consider the terms of the mortgage and the 
surrounding circumstances, then it is a question of 
fact. P AHMAD Kuan v, ALAM Kuan, 120 P. L. R. 
1916; L15 P. W. R. 1916 


ARBITRATION, reference to, soope of—Right of 
arbitrators to rely on custom— Award” decreeing 


allowan:e un reduction, legality of 271 
ARBITRATION anD AWABD—Award s&t" aside, 
effect of —Estoppel ° 198 





to be given chance of adducing proof —Court, duty 
of Civil PracedurePode Act) of s90.;, s. 1.5— 
-Material trregularity—Revision, 


. . 


INDIAN CASES, 


ARBITRATION anv AWARD—concld, | 2 


Misjoinder of parties, whether good ground ` 


Question of law~—Question of fact - Construc. | 


297 


Objections, ev'dence in support of—Objector 


en? 


Where a party to a suit referred etos arbitration. 
files objections to the award, he ought to be given a 
chance of calling evidence in support cf’ his 
objec.ions; and, if the Court refuses to give him such 
time, the refusal amounts to a material irregularity, 
O Berana v KEDAR Nath, 30. L. J. 683 > 400 


ARBITRATION- ACT (IX oF 1899', applicability’ of 


AS*AM LAND anp REVENUE REGULATION as or 
18861, 8 68 . _ 252 
S. 70 . 239 





-Ss 70, 7', 68—Sale, auction, for aivéar of 
revenue Per SON, having acquired title by ad. erge. 
ine an auction sale held under section” O “of the 

Assam Lard and t evenue Fegulation, 1886, what ‘is 

sold is the estate and the purchaser is entitled “to. 

take that estate as aguinst the defaulting proprietors, 
Whero, at the time a revenue sale takes place under 
section 70 of the Assam land Revenue régulation, ’ 
:886, a person has by adverse possession acquired s- 

good title to a portion of the estare sold, he is also. a 

defaulter by reason of section 63. of the Regulation 

and.cannot-assert a good title as against the purchd. 
ser as an unrecorded proprielor ¢. AFT-R ALLY., 

BROJENDRA KISHORE Roy, <4 C. L. J. 60 252 

5.711 ° - 282 


-— Ss. 79, $0, 95-~Date of confirmation nf sale 
—Sale certificate, whether conclusive as tu dete- of 
confirmation of sate. 

An ontry in a sale-certifiiate astothe date of 
confirmation of sale cannot possibly affect “the pro- 
visions of sub-section 12) of section A0 and sub- 
section (3) of rection 8% of tha Assum -Land and 
Revenue | egulation.- . Such entry - cannot, under 
section 85 of the Regulation, be couclusive - evidenice 
as to the date of confirmation of sale a d the Court. 
ir competent to look beyond the sale certificate to 
determine the date of confirmation of sale. 

Titio ` to ` property purchased at. a sale held 
under the Assam Land and Revenue Regulation vests 
in the purchaser from the date when the sale becomes 
‘nal under section 80, and the possession of a person 
who occupies portions of it hecames adverse to the 
purchaser from that date, and not from the date 
when possession is delivered to the purchaser hy the 
Revenue Authorities © Jitexpra Kumar Pan 
CHOWDHURY v. MOHENDRA CHANDRA Sarma, 24 ©. L. 
J. 62 

- - §s. £0, £5 239 


ATTORNEY AND CLIENT—Admission by attorney, 
effect of, 

An admission of an attorney, until salisfactorily 
explained away, is cogent evidence against his client. 
C Keroxgy Cuuran v. Sarat KUMARI DABEE, 20 0. 
W. N. 995 


BATWARA PAPERS, admissibility of, in evidence 
829, 805 


BENGAL CESS ACT TX B.C. oF RRM), Ss. 14, 20—~ 
Fuit for recovery of rent due under kahi liyat, athe» 
ther comer under the Act 
A snit brought by a landlord to recover certain 

tent, alleged to have been duc by the tenant under a 

. 
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kabuliyat, docs not come under section 14 of the Cess 
Act IX B.O, of (889), and, therefore, the Court 1s not 
precluded by reason of section YO of the Act from 
giving the pliintiff-lIsndlord a larger amount than tho 
amount mentioned in the cess return, C SRIMANTES 
Lat MAITY v. SIBU Racy 


. 8. 20 755 


BENGAL ESTATES PARTITION ACT (VIII B.C. oF f 


1876 -— Partition of holding—Consent of terant— 
Abandonment, what constitut:s 


There is nothing inthe E tates Partition Act of. 


1876 to prevent the partition of 9 tenancy into 
separate tenancies without the consent of the tenants 
and on general principle there is no reason why such 
a partition should not be made. 

There is in this r spect no differance between a 
partition under the Estates Vartition Act ann a 
partition made by a Civil «‘ourt 

Where a holding has been split up, a sale by the 
tenant of an entire plot that has been separated 
contitutes abandonment which entitles the landlord 
to re-enter PAT Ram Locaan KOKR v JAGERNATH 
Missaa, I P.L heo 440 


BENGAL ESTATES PARTITION AOT (Y or 1897), © 


‘Ch. VI $95 


BENGAL.LANDLORD AND TENANT PROCEDURE 
ACT ANITI BU. of 1-691, S. 53—Lean ‘lord and 
tenant — Tenant halding over without landlord's 
assent, riyht oj ~E}- votment ~ Notice to quit, necessity 
of. 

Under the Bengal Landlord and Tenant Procedure 
Act atenant, who is nota cultivator with a right of 
occupancy, remaining in possession, without the 
landlord’s assent after the expiration of his lease, 
does not acquire any interest in che land ant is 
liable to be eject d forthwith in the minner 
pres ribed in section 58 of the Act without auy 
previous notice to quit. 


-Semble —The positim might be different where 


the provisions of the Bangil Tenancy \et apply. - 


From the mere fact that the landlord tolerates 
the continuance in occupation of the tenant after 
the expiry of th term of his lease, the inference 
dors not follow as a matter of course that he 
accepts his former tenant as his tenant in fature. 


On the determination of the lease for a te m, the 
lessee is bound to surrender possession to the 
lessor; on di fault he may ba ejected without norive 
to qnit, unless he bas been allowed to hold over 
with the landlord’s assent, either express or im plied; 
but the mere continuance by a tenant of his possession 
after the expiration of his lease does not give him 
the status of a tenant. C PaRAMANANDA SINGH v. 
Sysou SINGA, 240, L. J, 80 201 


BENGAL LAND REVENUE SA’ E3 ACT IKIB C. 
oF 1859), 5 3 ; object of —Benami purchase, right of 
third party to raise quexizon of. 

The object, of section 34 of Act XI of 1859 is to 
prevent the true owner from disputing the title of 
his benamidar ‘certitied purchaser, and not to 
preclude athird party from enforcing his claim 
against the true owner in Tespoct ot the benumi 


property. : y . id 
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Therefore, ina suit bya third party to onforce 
his right in .respect of property so'd under Act XI 
of 1*54, the question whether the defendant purchased 
the property benamiis not excluded from tho con. 
sideration of the Court by reason of section 36 of the 
Act. C JAGABANDHU Durt v, RAJANI KANTA PAL 

790 
BENGAL MUNICIPAL ACT qir B. C. or 1894), Ss, 
44, 45 515 


Ss 23), 27', 353, 44, 45—Sanction for prose. 
cutim by public authority, whether to be under seal 
— Report of out-door inspector recommending prosecu 
tion signed by Charman, whether complaint--Notice 
against accused by Vice-Chairman how validated. 
In the absence of any legislative enactment a sanc. 
tion for prosecution by a public authority does, mot 
require to be un ‘er seal, 


Where a report of offences under sections 230 
and 271 of the Bengal Municipal Act was made by 
the out-door inspector of a Municipality in a printed 
form, the columus of which were duly filled up and 
in tha remarks column occurred the remark, “sub. 
mitted to the District Magistrate with recommenda. 
tion to ıroeecnto the party under sections 230, 271 of 
the Bengal Municipal Act,’ and it bore a stamp -of 
cight annas and was signed by the Chairman of the 
Municipality: 


Held, that the document was not a petition of com- 
plant by the Chairman but was an order or 
consent by the Chairman as representing the 
Commussioners for or to the prosecution as required 
under section 353 of the Bengal Municipal Act 
and was suficient under the law for the purpose 
of the prosecution. r 


Held, also, that the notice against the aceus. 
ed issued on the authority of the Vice-Chairman 
without any delegatiun of authority by the Chairman 
by a written order, was not invalid as the consent 
of he Uhairman was subsequently obtained to the 
act of the Vice-Uhairmau. © Kristo LALL ~v, 
( HAIRMAN OF HOOGHLY-UHINSURAH MUNICIPALITY, 0 
C M.N. 824; 24 C. L. J. 87 515 


Ss. 240, 241, 2424 (b\—-Construction of plat. 
form on open space between house and drain, whe- 
ther ‘erection’ of building- Giya Municipal Rules, 
xr 1, whether ultra vires—S‘atutory rules, object and 
construction of—Notice of removal or demolition 
under section 241 3 — Remedy of party aggriered—— 

. Omi&inn to appeal to Commissioners, effect of—Suit 
for declaration and injunction against Municipality, 
maintainability of. 

The erection of a platform on an open spaco 
between the ourer wall of a house and the street 
drain isan ‘erection’ within the meaning of section 
240 of the Rengal Municipal Act, for which the pre- 
vious sanction of the Municipality is necossary. 


Ruby! of the Rules framed by the Gaya Munici. 
palityeunder the powers vested in them by section 
24° .a of the Aot is not ultra vires or unreasonable, 

An order, therefore, issued by the Musicipality to 
a house owner to leave an open space Letween the 
external wall of his house and the drain adjvining | 
the road is not illegal, 

e 
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~- A person aggrieved by an order under section 241 
(3) must exhaust the statutory remedy provided in 
section 242A before going to the Civil Courts for 
redress, 


Section 241 (d) indicates tho lino or foundation 
upon whioh a Municipality should frame their 
rules. If they exceed their jurisdiction and the 
limitation imposed upon them by the section, then 
their rules will be ultra vires. Where the rules are 
framed in the interests of public health they should 
“not be construed in too strict and too limited a sense. 

Tho rules, after receiving the assent of the Lieu. 
tenant-Governor, should bo read as if they were 
incorporated in the Statute, unless there is something 
in them patently outside the jurisdiction conferred by 
it. PAT CHAIRMAN OF Gaya MUNICIPALITY v. SUKAN 





SINGH 854 
Bs, 241, 242A (b) 854 
= Ss. 271, 353 515 





BENGAL REGULATION VIII or 1819, Ss. 8, 18— 
. Qo-şharėr zemindars—Application for sale— Notice 
vy Place of service. 
7Wlien ‘co-sharer zemindars jointly making an 

application for the kale of a patni under Regulation 

VIII of 1819 have several kutcheries, the notice 

required by section 5 of the Regulation must be 

served upon each kutchery and the service of notice 
at the kutchery of any individual co-sharer would 
not be a sufficient compliance with the provisions of 
the Regulation. 

“The provisions of Regulation VIII of 1819 must be 
strictly complied with. © PANCHANON vt. RAMENDRA 

SUNDAR TRIBEDI 895 
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BENGAL RENT ACT (X B.O. of 1859, S. 10— 
Abwab, meaning of— Illegal cess, 





If a tenant in consideration for the use and ocenpa- 

* tion of land agrees to pay a certain amount of rent 
in cash and the price of certain quantities of 
produce, the total of the two items to constitute one 
whole rent or jama, the price-of the produce would 
be recoverable as rent and would not be an abwab. 
PAT SADANAND TEWARI v, Des Nati Mangana 980 


——— §, 82—Eviction of raiyat—Statua of under. 
raiyat after ejectment of occupancy tenant for non- 
payment of vent—Locus standi to object to decree 
against occupancy tenant, 


After an occupancy tenant has been ojected from 
a holding for non-payment of rent, bis under-raiyat 
is a mere trespasser, and’ is liablo to ejectment at 
the instance of the landlord. ` 


< An under:ratyat has’ no locus standi to questjon tho 
validity of. a decree of ejectment passed againgt tho 
occupancy tenant. PAT BisHen NARAIN Das «v. 
Quanxpra KANTA NAIK, 20 0. W. N. 1240; 1 P.L J. 


543 : 058 
* BENGAL RENT RECOVERY ACT (VII or 1863, 
Sa, 4, 11, 16 Pte T 955 
. . ia 
: 3 
. e . ° 
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BENGAL TENANCY ACT (VIII B.C. or 1885), Ss.” 
3 (4), 105 —Landlord and tenant—Holding declared 
kabil lagan—Rent assessed—Suit by dandlord for 
damages fur use and occupation previous to assess- 
ment of rent, nature of —~Small Cause Court, juris.- 
diction of. 

Where a holding was entered in the survey ag kabil 
lagan and a rent fixed for it under section 103 of the 


-Bengal Tenancy Act, and the landlord sued the 


tenant for damages for use and occupation of the 
land previous to the assessment of rent: 

Held, thatthe sum claimed was ‘rent’ within the 
meaning of section 3 5) of the Bengal Tonancy Act 
and, therefore, the suit was not cognisable by a Small 
Cause Court. PAT Manango Rat v, KESHO Persnap 
Sıxan, 1 P. L, W. 25; 2 P. L J. 9 909 
— Ss. 19, 20—Occupancy rights, acquisition of 

—Hindu Law — Widow's estate—Acquisition of occu- 

pancy rights during lifetime of widow—Hviction by 

reversioners, validity of: 

Occupancy rights are not the creation of a cemindar 
or of the manager or of the tomporary holder of an 
estate; any person cultivating lands in an estate 
acquires in time occupancy rights therein and the 
temporary holder can do nothing to prevent the 
acquisition of those rights save by evicting the ocou- 
pancy ryot by legal process Any person holding 
in good faith asa, cultivating ryot land under a tem- 
porary manager, proprietor ‘or even lease-holder 
would acquire occupancy rights thorein after twelve 
years’ cultivation. : 

Henco occupancy rights acquired during the time 
when an estate was in the hands of a Hindu widow 
cannot be questioned by tho reversioners after her 
death, PAT HARMANOGE NARAIN SINGIT 1, (TANOUR 





SINGH 360 
———— §. 20 360 
———— S, 23 999 


—— — S. 28—Occupancy holding, rendering unfit of, 
for tenancy—Holding market on portion of holding, 
ahether makes it unfit for tenancy—Injunction, grant 
of, 

Tho withdrawal of one-tenth portion of an ocen- 
pancy holding from actual cultivation for a purpose 
totally unconnected with agriculture, such as the 
establishment of a market, renders the holding unfit 
for the purpose of the tenancy. within the meaning of 
section <3 of the Bengal ‘Tenancy Act. 

Where some of the landlords of an occupancy 
holding, in whose favour a deed of release has been 
executed by the tenants and to whom possession of 
one-tenth portion of the holding. has been re- 
linquished.for the purpose of enabling them to hold 
a market thereon, attempt to erect structures and 
hold a market thereon, the other landlords are entitled 
to restrain them from executing their design, 

Section 23 of the Bengal Tenancy Act is applicable 
not only to cases where the land iof an occupancy 
holding) is made permanently unfit but also to casos. 
whore it is mado temporarily unfit for the 
purposes of the tenancy. C RAJKISHORE MONDAL v, 
Rasant Kant, 240, L. J. 85 249 
S. 25—Transfer of Property Act (1¥ of 

1882 , 3. 1 i-‘g)—Landlord and tenant—Ejectment 

angga a of landlord's title, what amounts 

O. 

The denidi of a lendlord’s title by a tenant, in order 
to involve forfeiture of the latter's interest, mugt be 
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expressed ande not implied and must precede the 
institution of the suit forejectment on the ground of 
denial of title, PAT SAMUNDAR SINGH v. MUKH Lab 
SINGH 935 


oo + ~— N. 29—Landlord and tenant—Amalgamation 
of tenancies, whether changes their incidents—En- 

_ hancement of rent—Pleadings—Appeal, fresh basis 
for claim, whether can be adopted in. 

Where two occupancy holdings are amalgamated 
without any registered docume»t, the lands remaining 
the same, and the consolidated jama is enhanced 
more than 2 annas in the rupee on the old juma, 
then unless it is proved that a new tenancy has 
been created or the parties intended to create a new 
tenancy, the incidents of the old tenancy remain 
unchanged, so that the landlord cannot get enhanced 
rent incont:avention of the provisions of soction 29 
of the Bengal Tenancy Act a 

Where the plaintiff’s case in the lower Court was 
not that a new tenancy had been created or that the 
parties had intenued to create a new tenancy by the 
amalgamation of the old tenancy, he cannot be 
allowed to contend in second appeal that a new ten- 
ancy was created by the amalgamation. © KRISTA- 
DHAN GHOSE v. GOLAM MANDAL 862 


8. 29, scope of—Compromise decree enhancing 
rent more than two annas in rupee, validity of. 
Section 29 .of the Bengal Tenancy Act applies 

ouly to the case of a money rent of an occupancy 

raiyat and not to that ofa tenant at fixed rate. 

There is nothing m that section or in any other 

provision of the Act to prevent a landlord or tenant 

from entering into any agreement whereby the 
status of the tenant is raised from an occupancy 
raiyat to that of a tenant at fixed rate, and 

as & consideration by the tenant for acquiring a 

higher status the rent is cnhanced more than two 

annas in the rupee. PAT Monamap Jay v. Cos- 

MISSIONER OF PATNA 797 


Ss. 52, 188— Co-sharer landlord, right of suit 
by, for his share of excess area —Kabuliyat, construc- 
tiun of i 
Where a kabuliyat described the land let out as 

50 biguas by guess, and provided that tho lessees 
should enjoy-the | nd rent-free for two years und tbere- 
after should pay rent atthe rate of Rs.2 per bigha 
fixed in perpetuity for as much land as was cleared 
and brought under cultivation, and that when the 
surrounding lands were all brought under cultivation, 
the lessees would be liabl to pay rent for the entire 
ares in their possession at the stipulated rate: 


Held, (1 that, after all the surrounding lands had 
been brought under cultivation, a co-rharer landlord 
could, under the'general law, maintain a suit upon the 
kabuliyat for his share of the rent for the entire area, 
(which was in exvess of the 50 bighas: Provided he 
made the other co-sharers pro jorma parties to the 
suit; 








(2) that such u suit was not a suit for the rent of 
additiunal area under section 5z of the Bengal l'enancy 
Act, and, theretore, section ISH would be no bar to it, 
C BHOSAI v, AMINJDDL 21 O. W. N. 571 847 


S. 78 Rent, suit for ~Parties, necessary— 
transferee of tenant, liability of. 


eee en 
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Under section 73 of the Bengal Tenancy Acta 
landlord has a right to make both the tenant and his 
transferees jointly liable for the rent. PAT NURAJ- 
NARAIN SINGH V, SUGRA 842 

S. 74—Illegal cess—Katihari, whether legal 
charge. 

Where katihuri is entered iu the Record of Rights 
as payable by a tenant, the presumption is in 
favour of the charge being legal. 

A katihari chargo payable by a tenant to tho 
zemindar in respect of looms worked by the latter 
in his house, is not an illegal cess within the 
meaning of section 74 of the Bengal Tenancy 
Act. PAT BHAGWATI PRASADU MAHBUB gate 
—— Ss. 76 (1), (2), cl. (£), 28—Gardening lease 

—Occupancy raiyat, right of, to erect dwelling-house 

on holding. 

An occupancy raiyat does not execed his right in 
building a pucca dwelling-house on an insigniticant 
portion of his holding taken for the purpose of 
gardening. 


Such building need not be suitable to the holding, ` 


but it must be suitable under the circumstances of 

the raiyat who makes it. C NARAIN CHANDRA 

DALAL v. MANINDRA CHANDRA NANDI 999 

8. 87—Abandonment— Forfeiture — Usufruc- 

twary mortgage with possession, whether amounts to 
abandonment. 

Mere execution of a usufructuary mortgage and 
delivery of possession to the mortgagee of his holding 
by a tenant who continues to reside in the village, 
does not entail forfeiture of the tenancy nor does it 
amount to an abandonment of the holding within 
the meaning of section 87 of the Bengal Tenancy 
Act, PAT AJODHYA Prasad SINGH v. JAGDEO SINGG 
-— S. 57 —Lundlord and tenant—Abandonment 

of holding— Waiver of abandonment, sit for rent, 

whether amounts to. 

Abandonment can be found without any reference 
to section 87 of the Bengal Tenancy Act, as the Act 
does neither lay down thab an abandonment by a 
tenant can only.be made according to the procedure 
prescribed by section 87 nor does it confine the tenant 
to that procedure 

A suit for rent against a tenant, after he has aban- 
doned the lease, without any knowledge of the 
abandonment on the part of the landlord, cannot 
operate as a waiver of the abandonment .G PRIYA- 
NATH MITER” ANATH Natu DEY 942 

CH. X Ss 106, 104, scope of— Withdrawal of 
suit under ¢. 108, when bars citil suit—Civil Pro- 

c dure Oude (Act V of 1998', O. XXHI, r. 1 (3). 

Order XXIL, rule ' (3) of the Civil Procedure 
Code, in-the absence of permission to bring a fresh 
suit. precludes the plaintiff from instituting any 
fresh suit in respect of such subject-matter or such 
purt. of the claim from which he has withdrawn; but 
the withdrawal of a suit without permission to bring 
a fresh suit under section 108, Bengal Tenancy Act, 
for a declaration that the entry of the defendant's 


“name in the Record of Rizhts as tho gwner of a 


share in a kowin was not correct, does not bar a 
suit in the Civil Court for declayation of the plaintiff’s 
title to and for recovery of possession of” the said 
share. è 


1016 
BENGAL TENANOY ACT—concld. 


The bar under section 109 of the Bengal Tenancy 
Actisa bar only in respect of matters «hich are 
legally the subject-matter of the investigation mado 
under Chapter X of the Bengal ‘Tenancy Act, 

Questions relating to declaration of title to 
and recovery of possession of immoveable property 
are entirely foreign to the jurisdiction of a 
Revenue Officer under section 104, Bengal l'enancy 
Act, hig work being contined toa decision of the 
point whether t.ea entry in a Record of Rights is 
correct or not. © ASWINI KUMAR AICH v. Sa#aDA 
Ouar. Basu, -40 L. J. 19 253 


Ss. 1038, 17B, 74—Record of Rights, pre- 
sumption as to correctness of entries in— Katihari, 
whether legal charge Illegal cess 813 

S. u B, scope of—Record of R ghts, entry in, 
history of proceed ngs as to, rele ancy of. 

The statutory provision in section 103, Bengal 
Tenancy Act, says nothing as to the value to be 
attavhed,fo0 an ontry in the Record of Rights; it 
only says that the entry must stand and be presumed 
‘to be correct until it is proved by evidence to bo 
invorrect. s : 

. It is open to a Court to consider the history of 
the proceedings which have resulted ina particulur 
entry in a Record of Rights. PAT MAHTAB KHAN 





V. SHEOBARAT IELI 354 

S. 105 i 909 
m wnt 6), 105A 641 
m Ss, 106, 09 253 


~——='Ss_ 109, 105, '05A—Record of Rights, suit for 

‘amendment ` of' ent-ies' in — Jurisdiction of Civil 
© Courth.. 0 E h . 

In proceedings under section 105 of the Rengal 
Tenancy Act, to which plaintiffs were parties, certain 
entries in the Record of Rights, describing plaintiffs 
as’ tenure-holders and defendants as ;utyats, were 
affirmed as correct. Plaintiffs brought a suit asking 
that the Record of Rights be ameuded aud their 
names entered as raryata instead of those of tho de- 
fendants, and that they should he put in possession: 

Held, that the statas of the plaintiffs having already 
been determined under section 03 of the Bengal 
Tenancy Act by a Revenue Court having jurisdiction, 
the suit was barred by section '09 of the Act. PAT 
Ram Darsi PANDEY v. Genpa Tewari, t P.L.d.49 





641 
5, 147B $13 
S. 58 ° 125 





8 153—Appeal in suit for recovery of rent 
where amount claimed does not execed Rs. 100 —Rent 
—Mafi allowed to jeth raiyat; whether amounts to 
rent. NAK 
A.mafi from the total rent allowed by the landlo:d 

toa jeth rva-yat in consideration of services to be per- 
formed by the latter is not rent, inasmuch as the 
amount is- payable by the landlord to the tenant and, 
therefore, a decision ascertaining the amount of such 
maf is nota decisionas to the a-nount of rent 2nnually 
payable by a tenant, within the meaning of section 
153 of the Bengal Tenancy Act. PAT Sarai? 
Hossain v, Warzeppin, 20 C. W. N. 1.07; 1 P.L J. 
504 f 670 
847 
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INDIAN OASES. 


I. R 
"fey 


BENGAL VILLAGE CHAUKIDARE ACT VIB. c, 
or 1870), 3. 43 —Uhoukidari ohakran land —Settle- 
` ment with one of several zemindars, ealidity of — 

Jurisdiction. 

The Collector has no jurisdiction to settle village 
chowkid.ri chakrun land with only one of several 
zemindars under section 43 of Act VI of 1870. PAT 
MUHA MAD ABU ZAFAR v. RAM PERSHAD Kumar 937 


BILL or EX HAN TH —Oonsign nent of goods— 
War, ueclaration of, effect of—Acceptance 258 


BILL or LADING, construction of-—“Or so near theres 
unto as a ship may go,” meaning .f—Restraint of 
Princes, what amounts to —Reasonuble app ehensian, 
The clause usually inserted in bills of lading to 

the effect that the gnods shipped are tə be delivered 

at acortain port “or as near thereunto as the ship 
may safely get”, must be token to refer not to the 
voyage or the carricgs of the gvods but to their 
unloading or delivery. It means that the ship 
should gt ithin the ambit of the port although 
sac may not be able to enter it. The clause would 

not jnstily a shipowner delivering the goods at a 

different destination owing to war or natural causes, 
Ihe exception as to ‘restraints of Princes’ will 

justify a shipowner refusing to ship goods, which he 

has agreed to carry to a certain port, if he has a 

reasonable appreheusion that the adventure will be 

frastrated by restraints of Princes. (tis not neces. 

sarv that the apprehension should be due to a 

restraint in operation at the-date of the refusal 
Defendants agreed on 2th July 1914 to carry 

1,250 tons of seeds for the plaintiffs to Antwerp by 

the ‘september shipment’ On August 4th war broke 

out between Englund and Germany, and by Septem- 
ber t.th ths latter had overran Belgium. On thie 
latter date the defendants refused to ship the goods: 

Held, that the defendants could avail themselves 
of the exception as to restraints of Princes contained 
in the bill of lading, as they had a reasonable 
apprehension: that Antwerp was no longer a safe 
port. 

Obiter dictum — The apprehension of restraint of 

Princes may be reasonable, though it is unfoundad, 
Occurrences subsequent tothe refusal of a shipowner 


. to ship goods may be taken as a text of what was 


the true state of things when the breach of agree- 
ment to ship occurred S Sanpay Patrick & Co. 
v. British INDIA STEAM NavicaTion Co, 108 L. R 
109 2-5 
BUMBAY COURT or WARDS AOT (Box. Acr I oy 

1.05 , Ss 31,3 , applicability of 186 
BOMBAY DisfalUr PUuulUH ACT (Bom Aor IV 

oF tov0., 8 13 $ GATI 


~ Ss. 42, 44, 13, scope of —Public street — V yasan- 
tol of procession, prohibition of, for all time and 
throughout a district -—G vernment Resolution of th 
May t4 4, if ultra viras —pubtic, reght of, to wae 
public roads, 
the Government of Bombay Resolut’on dated the 
Gih of May 191t prohibiting Vyasantol processions 
in the Nistcict of “elgaum for all time is illegal and 
ultra vires and is not covered either by section 43 or 
by section ++ of the Bombay. District Police Act, 
Section 42 of the Bombiy District Poiica Act 
expressly limits the powers of prohibition conferred 
upon the Magistrate both in timeand in place, the 
- A 4 . 


. 


v 
kal s 


. 4 i 
* Vol. XXXVI] 


BOMBAY DISTRICT POLICE ACT—concld. 


limitatione ob place being toa particular town or 
village or the vicinity thereof. Section 44 (1) of the 
District Police Act deals not with the prohibition of 
religious ceremonials, but with the maintaining of 
public order at religious ceremonials which are not 
prohibited. 

Section 18 (2) of the District Police Act does not 
confer any unlimited power on the Government to 
prohibit processions. 

All members of the public havea right to use the 
public streets in a lawful manner, and it lies on them 
who would restrain them to show some law or custom 
abrogating the privilege. 

Therefore, the Lingayats of the District of Belgaum 
have a right to exhibit Vyasantol, their religious 
symbol, in procession in any public street, subject to 
the lawful orders that may be passed under any pro- 
visions of law such as section 144 of the Code of 
Criminal Procedure or sections 42 and 44 of the 
Bombay District Police Act. B DUNDAPPA MALAPPA 
SIGANDHI V. SECRETARY OF Srare, 18 Box. L. R. 260 5 

6 
BOMBAY KHOTI SETTLEMENT ACT (Box. Act 
I or 1890), 8. 9 22 


BOMBAY LAND REVENUE CODE (Bom. Act V 
or 1879), Ss. 66, 153 295 


BOMBAY PREVENTION or GAMBLING ACT (Bom. 

Act IV oF 1887),8.6—Criminal Procedure Code(Act 

F of 1898), s. 103 —Search of gaming house by Police 

without mashirs, legality of—Evidence discovered in 

illegal search, admissibility of. 

A search conducted under section 6 of the Bombay 
Prevention of Gambling Act, is not rendered illegal 
by the mere non-presence of mashirs as required 
by section 108 of the Criminal Procedure Code. 

But such an omission in case of searches con- 
ducted under the provisions of the Oriminal Pro- 
cedure Code would render them illegal, although the 
illegality would be no bar to the consideration of 
the evidence discovered by the scarch, S KADIR 
MOHAMED v. EMPEROR, 18 Cr, L. J. 49; 10 S. L. R. oe 





S. 6—Bridence Act (I of 1872), ss. 128, 125— 
Warrant issued under 8. 6, containing direction for 
seizure of all money found on people in gaming house, 
legality of— Complaint on oath forming basis of war- 
rant issued under s. 6, right of acqused to inspection 
A warrant issued under section 6 of the Bombay 

Prevention of Gambling Act ‘is uot rendered 

wholly bad or illegal by reason of its containing a 

direction for seizure of all money found on people in 

the gaming house; such a direction should be regard- 
ed as mere surplusage mot affecting the main 
purpose of the warrant, 

Non-production by a Court of the complaint on oath 
which forms the foundation of a wêrrant issued 
under section 6, is not improper, if the object of the 
production is to ascertain merely the name of the 
informer. 

Per Fawcett, A. J. C.— The Court should decline to 
sanction any step which would in practice almost 
necessarily result in the disclosure of the name of 
the informer, contrary to the provisions of section 
123 of the Evidence Act. S Bagnuman WapuomaL 
v, HMPEROR, 18 Or, L. J. 70; 10 8. L. R. 184 54 
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“ BOMBAY PREVENTION or GAMBLING ACT— 


concld, 





S. 12—Playing cards for very insignificant 
stakes near a masjid—Offence, trifling—Senience. 
Accused, who were peons and will-hands, were 

convicted by a Magistrate for gambling in that 

they played cards for very insignificant stakes on a 

hot afternoon under the cool shades of a masjid and 

were sentenced to fifteen days’ imprisonment each: 
Held, that the offence “was very trivial and tho 
sentence inflicted grossly disproportionate and that 

a warning or a small fine would have answered the 

ends of justice. B MAHAMAD NATHU v. EMPEROR, 18 

OR. L, J. 97; 18 Bom. L. R. 940 305 


BURDEN or PROOF—Consideration, non-receipt of, 
plea as to—Bond, recital in, as to receipt of con- 
sideration, whether evidence of such receipt 31 

Corporations and individuals, position of. 

So far as the rule of burden of proof goes no 
difference can be made between corporations and 
individuals, PAT LACHMI NARAIN MARWARI v. 
CHAIRMAN OF THE Rancour MUNICIPALITY, 1 P. L.J. 


197 209 
—— — Ejectment suit 924 


Ex parte case— Evidence, otherwise unreliable, 
not to be relied upon—Court, duty of. 

A Court ought not to rely in an es parte case on 
evidence otherwise unreliable, simply because the 
case is ew parte. O BARABJIT SINGH V, RAMPUR 
MATHRA Estare, 3 0. L. J. 468 27 








Landlord and tenant-——Ejectment—Assigneo 
from tenant, resistance by, to landlord’s entry— 
Right to resist, proof of, by defendant 


, objection as to, in appeal after evidence fully 
recorded; 
The question of the burden of proof is only a 

question of procedure and where the evidence has 

been fully recorded on both sides and the Court has 
only to adjudicate upon it, no such question arises. 





PAT Mantas Kuan v. Suroparat TEDI 353 
Order-sheet, correctness of entrios in— Pre- 
sumption 66 





- Registration— Consideration, receipt of—Pre- 
sumption. 

Where a vendor admits receipt of consideration 
in respect of a transfer at the time of registration, 
the onus is on him to show that he did not in fact 
receive it, and the presumption arising from his 
admisgion is not rebutted by his mere denial of such 
receipt. P RAHMAT v. ZABITA 874 


BURMA LAWS AOT (XIII or 1898), S. 183—‘Hindu,’ 
meaning of—Hindu Law, applicability of—Kalais, 
law applicable to—Caste regulations, force of— 
Court, duty of 780 


CALCUTTA MUNICIPAL ACT (IIL B, 0, or 1899), 
Ss. 152, 158, 160—Notice for re-valuation—Fresh 
notige, necessity of, when altering valuation from one 
bagis to another. 

Section 158 of the Calcutta Municipal Act provides 
only for the issue of a notico for revaluation ond 
there is no provision in the Act for the issue of a 
fresh notice when, after hearing objections under 
section 160, the Chairman alters the valuation already” 
made by him., 


iois INDIAN 


CALCUTTA MUNICIPAL ACT—contd. 


Where, therefore, the Chairman of the Calontta 
Municipal Corporation, after issuing a notice under 
section 158 of the Caloutta Municipal Act for the 
re-valuation of a holding on the basis of the cost of 
construction and value of land instead of on the 
rental value, made a certain valuation, and then 
after hearing objections of the owner, taken under 
section 160..of the Act, altered the valuation on the 
rental basis: 


Held, that the notice given under section 158 was 
sufficient and not defective. © CORPORATION oF 
CALCUTTA v. NRITYA KALI Dassyy 932 


Ss. 158, 160 932 


S. 286— Highway or drain, vesting of, in Muni- 
cipality, effect of—DMunicipality, powers of— Owner 
of land covered by drain, rights of —Injunction—De- 
claration. 

A house-drain alongside a public street made by 
the owner ofthe adjoining premises, to whioh the 
land covered by the drain appertains, for the outlet 
of . water therefrom is excluded from the operation 
of section 286 of the Calcutta Municipal Act. 

The legal effect of the statutory vesting of a 
street or a drain ina Municipality is not to transfer 
tothe Municipality the ownership in the site or soil 
over which the street or tho drain exists; but 
only the surface and so much of the air-space above 
and so much of the soil below the surface vest in 
and belong to the Municipality as may reasonably be 
required for its control, protection oud maintenance 
asa highway or drain for the use of the public; 
and to this extent only, the owner of the land 
covered by the street or drain is divested’ of his 
property. . 

In construing an Act like the Calcutta Municipal 
Act, Courts will not presume that the intention of 
the Legislature was to confiscate private property 
and vest it ma publio Corporation without com- 
pensation granted to the proprietor, but the reason- 
able inference should be that the right of the 
owner was intended to be abridged only to the 
extent necessary for the discharge of the statutory 
duties imposed on the Corporation for the benefit of 
the public, 

When a highway ‘vests ander a Statute in a local 
authority, the property of tho local authority con- 
cerned does not extend further than is necessary for 
the maintenance and user ofthe highway as a high- 
way and subject to this qualification the griginal 
owner’s rights and property remain, and it the 
highway ceases to be a highway, the owner becomes 
entitled to full and unabridged rights of ownership 
in the property. 

English, American and Indian Case-Law considered. 

The plaintiffs’ land, covered by a drain that had 
vested in the Calcutta Corporation under section 
. 286 of the Calcutta municipal Act, having been 
included within the boundaries of the Mpaicipal 
land, they brought a snit fora perpetual injynction 
against the Corporation and for a deolaration of their 
title to the land: 

Held, thaf the plaintiffs were entitled not only to 
a declaration of title but also to a perpetual injunc- 
* tion restraining the Corporation and its officials and 








e . 


t. : 
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CALCUTTA MUNICIPAL ACT -—conold. - . 


CASES. 


servants, from interfering with the exerdise by the 
plaintiffs of their right of ownership in the dis- 
puted land, except in so far as such interference might 
reasonably be required for the control, protection and 
maintenance of the drain thereon for the use of the 
public. C Ksuetra MOHAN GHOSH v. Corporation 
OF CALCUTTA, 24 O. L. J. 358; 21 0. W. N. 234 96 


CANTONMENT HOUSE ACCOMMODATION ACT 
(I oF 1902), S. 6, orders passed under—Appeal— 
Civil Courts, whether can interfere 267 


~~e Ss. 35, 37, 6—Orders passed under s. 6— 
aAppeal—Civil Courts, whether can interfere, 

A Civil Court has no jurisdiction to interfere 
with, or question the propriety of, orders passed on 
proceedings before special tribunals created by 
special legislative enactments for that purpose, and 
whose orders have been declared by the Legislature 
to be final. 

Section 35 of the Cantonment House Accommoda- 
tion Act constitutes the Officer Commanding the 
Division the legal tribunal to which any person 
aggrieved by a notice issued under section 6 of the 
Act may have recourse, and under section #7 of the 
Act his decision is final, S DE VERTEUIG v, Oanton- 
MENT COMMITTEE, KARACHI, 108. L, R. 118 267 
S. 87 267 


CASTE DISABILITIES REMOVAL ACT (XXI or 
1850), S. 1—Apostacy, effect of, on descendants of 
conrert—Claim, reversionary, by descendant of con- 
vert to estate of deceased Hindu, maintainability of — 
‘Renowncing,’ ‘excluded, ‘deprived,’ meaning of. 

The removal of disabilities on rights of inheritance 
by an apostate provided for by Act XXI of »5u 
applies only to the convert himself and not to his 
descendants. A 

The descendants of a convert to Christianity, there- 
fore, cannot maintain a reversionary suit to the estate 
of a deceased Hindu, 

Per Oldfield, J. -The ‘renunciation’ and ‘deprivation’ 
referred to in section | of the Act apply only to 
rights which have accrued and not to persons who 
were born in another religion before the succession 
opened. Under the section protection is, in terms, 
given only to one person, the one who has renounced 
or been excluded or deprived, and it cannot be ex- 
tended by constructior. to others. 

Per Bakewell, J. The words “having been” 
excluded and being deprived of caste” connote an 
act directed against a particular person, and do not 
apply to an individual whois not a member of a 
particular community because by reason of his birth 





he is included within another community. M 
VAITHILINGA ODAYAR V. AYYATHORAI ODAYAR 753 
CATTLE TRESPASS AOT (I or 1871), S. 20 374 


C. P. LAND°REVENUE ‘ACT (XVIII or 1881), 8. 
63A—‘Protected’ gaontia, whether can surrender 
tenure—Gaontia, power of, to confer permanent 
rights—Adverse possession, nature and commence- 
ment of. 

Plaintiff's ancestor, who was zemindar of the village 
in disputo, granted a lease of it in gaontia tenure 
to oue D, and fresh leases were in succession granted 
to his son And grandson, the last named becoming & 

s * 


I; 
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‘protected’ g&ontia under section 654 of the Central 
Provinces Land Revenue Act, 188 . On his death in 
1900, his second son K was recorded as gaontiv, and 
in 1907 the latter surrendered the tenure to the plaint- 
iff. In 1911 plaintiff sued defendants for possession 
of the lands, and the latter, all of whom belonged to the 
family of the gaontia, resisted the zemindar’s claim on 
the grounds that K had no power to surrender the 
tenure to the plaintiff, that they had been in adverse 
possession of the lands both as againat the gaontia and 
as against the zemindar and that the suit was barred 
by limitation: 

Held, (1) that there was nothing in the incidents 
of the tenure of a “protected” gaontia, as set out in 
section 65A of the Central Provinces Land Revenue 
Act, 1881, which in any way suggested that a gaontia 
was not entitled to relinquish his rights; 


(2) that the suit was not barred by limitation as 
possession could not be adverse to a person who was 
not himself entitled to claim present possession, and 
so long as the gaontiu tenure subsisted, the zemindar 
was not entitled to actual possession of any portion 
of the village and the possession of the defendants did 
not become adverse to the plaintiff until the tenure 
was relinquished in 1907. ; 


A gaontia cannot confer rights of a permanent 
character in the village which would be binding upon 
the zemindav after the gaontia tenure ceases to exist. 
PAT Lat NARUPRAJA SINGH v, BHABANI TETI, J P. 
L. J. 298 107 


— S. 196G—Partition ordered bu Deputy Com- 
missioner—Appeal—Jurisdiction—Sambalpur Civil 
Courts Act (IV B. C. of 1908)—Deputy Commis. 
sioner and District Judge, positions of  . 

In the Sambalpur District, the District Judge 
under the Bengal, N-W. P. and Assam Civil Courts 
Act (XII of 1887 has succeeded to the position 
of the Deputy Commissioner under the Central 
Provinces Civil Courts Act (XVI of .885). Therefore, 
an order passed by the Deputy Commissioner under. 
section 136D of the Central Provinces Land Revenue 
Act (XVIII of 1881 must be deemed to be an order 
of the District Judge and an appeal against it lies to 
the High Court and not to the District Court. 
PAT PADMAN LOCHAN MISRA ~. KRISHNA CHANDRA 
Misra, 1 P. L. J. 290 ` 115 


§..188—Lambardar Gaontia in Sambalpore 
District, settlement of raiyati lands by, validity of. 








~- A lambardar Gaontia of a village in the District of 


Sambalpore has authority, according to custom, to 
make settlement of raiyati lands without the consent 
of his co-sharer Gaontias. 7 

Quære.— Whether he can grant a permanent lease 


of such lands. C BIDHESWAR PANDA ~, PITBAS 
GAONTIA, 24 O. L. J. 83 . 261 
CHOTA NAGPUR TENANCY ACT (VI B.C. or 

1608) 658 
——-~— §. 208 . 955 


— Es 212, 215—Sale in execution of decree— 
Right to deposit purchase-money— ‘Claims’, meaning 
of-—Jurisdiction of Court to determine whether person 

~ depositing money is interested in the [Holding sold— 
Appeal, whether lies—Jurisdiction, 5 
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CHOTA NAGPUR TENANCY ACT -concld, 


A person cannot get a sale set aside under section 
212 of the Chota Nagpur Tenancy Act merely upon 
his putting before the Court a series of statements 
which may be totally untrue. The Court is bound 
to enquire into the truth of the allegations made in 
the application. 

The word “claims” used in section 212 of the 
Chota Nagpur Tenancy Actis usedin the sense of 
asserting that a thing is one’s own or affirming ono’a 
possession of a thing. $ 


In oxccution of a deerce for ront a tonuro was sold. 
A person claiming to hold dar-mokarari interest in 
the tenure claimed to be entitled to deposit in the 
Court the sum indicated by section 212 of the Chota 
Nagpur Tenaucy Act to get the sale seb aside. The 
first Court rejected the application but on appeal 
the Judicial Commissioner held that he was entitled 
to deposit the sum in Court: 


Heid, that an appeal lay to the Judicial Commis. 
sioner from the order of the first Court. PAT Pax. 
CHANAN Manro v. Kunat Mauro, 2 P. L J.153 891 
S. 215 891 


S 231—HEwecution—Sale —Judgment-debtor, 
application bu, to set aside sale— Limitation. 
Respondent obtained a decree on a mortgage-bond 

executed by the appellant, and in execution of that 

decree the latter’s holding was sold and purchased 
by the former. Appellant applied to set aside the 
sale more than one year after its date: 

Held, that under the provisions of section 231 of 
the Chota Nagpur Tenancy Act, the application 
should have been made within one year of the date 
of the sale, and that, consequently, it was barred by 
limitation, PAT NILMANI Goswami v. Ronan Magu, 
200. W. N. 1243; 1 P. L. J. 483 683 


CHOWKIDARI CHAKRAN LANDS ~ Right of zemin- 
. dar —Burden of proving that land is chowkidari 
chakran land—Kabuliyat executed> at Permanent 
Settlement, construction of - Undertaking to continue 
sardars and paiks in Pergunnah, meuning of — 
Right to determine employment of paik on service 
tenure -Resumption of land. 

Chowkidari chakran lands are lands which at or 
before the Permanent Settlement had been appropriat- 
ed or assigned for the maintenance of the Police force 
and by reason of such appropriation excluded from 
the zemindari assessment. The zemindar ig pre- 
cluded by Bengal Regulations 1 of 1798 and XIII of 
1805 from utilising chowkidari chakran lands for 
remunerating persons who are his personal servants 
and perform uo Police duties, but the onus of 
proving that the lands in dispute are so appropriated 
or assigned is on the Government. 

Where in January 1801, the zemindar of Per. 
gunnah Nayabasan, which was settled with him in 
that year, executed a kabuliyat in favour of the 
Government under which he was bound to main- 
taie gnd keep the same “sardars and paiks” that 
had,all along existed in the Pergunnah, and to carry 
out whatever orders might be passed by the Magistrate 
on the paiks: 


Heid, that the sardars and paiks referred to in the 
kabuligat were sardars and, paiks employed on Police 
duty; that tho document had no reference to paika 

. 
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who held jagirs within the Pergunnah on tenure 
services personal to the zemindar himself and having no 
connection with the local Police; and that the 
zemindar was entitled to determine the employment 
ofa paik who was in his personal service and held 
a jagir on service tenure determinable when his 
employment ceased, and to recover possession of his 
jagir. P C Ram CHANDRA Buans DEO v. SECRETARY 
or Stare, 20 O. W, N. 1245; 20 M. L. T. 235; (1916) 2 
M. W. N. 175; 4L, W. 251; 14 A. L. J. 1009; 18 Box. 
L. R. 888; 24 O. L.J. 256; 3l M, L.J. 745; 43 0. 
1104 223 
OIVIL OOURTS, whether can determine questions of 

orthodoxy, 

Por Twomey, J—It is not within the province of 
Civil Courts to determine questions of orthodoxy. 
LB Mause Curr Mauna v. Ma Yair 780 


CIVIL PROCEDURE CODE (ACT XIV or 1882), 








B. 244 836 
Ss. 282, 283 78 

S. 288 767 

ee S, 287 872 





S. 815—Ciwil Procedure Code (Act V of 
1908), O. XXI, r. 98—Sale under old Code—Sale, 
setting aside of, after passing of new Code— Refund of 
purchase-money, claim for—Procedure—Emecution— 
Suit. 

The last clause of section 316 of the old Civil Proce- 
dure Code (Act XIV of 1882) prescribing that tho right 
to recover the purchase-money on cancellation of a 
sale can be enforced in execution, has been repealed 
by O. XXI, r. 98, of the new Code { Act V of1908). The 
latter rule provides for the refund of purchase-money 
where a sale is set aside in execution proceedings, 
But even where the sale was held under the old 
Code, if it is set aside ina separate suit after the 
passing of the Act V of 1908, the purchaser must 
enforce his claim only by a separate snit. WMI INTI 
Tanini v. KOMOLO Brsoyi 763 
S. 375-—-Compromise decree—Decree creating 

mortgage and directing sale of property—Lawwful 

| agreement-——Decree, whether in excess of what ‘relates 
to the suit’—-Registration, whether necessary—lInterest, 
provision for, penal whether relievable—Registration 

Act (XVT of'1908), 3.17, Eucep.cl. VI—Tranafer of 

Property Act (IV of 1882), s. 99. 

. A decree based on the terms of a compromise 
between the parties to a suit for money and creating 

a mortgage of properties for the amount that isepay- 

able and directing sale of the properties in default of 

payment within a certain time, isa mortgage decree 
and is executable as such. Anagreement in 
pursuance of which such a decree is passed is a lawful 
agreement within the meaning of section 375 of Act 

XIV of 1882. Section 99 of the Transfer of Property 

Act has no application to sucha decree nor. is it 

repugnant to public policy. 

Such a decree is not beyond the seope of sectiow375, 
Civil Procedure Code (Act XIV of 1882), as not 
relating to the suit which was one for money and, 
therefore, is npt one passed without jurisdiction, 

Such a decree falls under section 17, exception 
glause VI, of the Regisgration Act and does not 
require to be registered, 
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An agreement to pay an enhanced rate of interest, 
not from the date of default but from that of the 
original obligation, isin the nature of a penalty and 
is unenforceable. 

A penalty will be relieved against even where 
it is embodied in .a decree passed by consent of 
parties. M KANDULA Pepa Linga REDDI v. KAKUMANU 
HANUMAYYA 764 


S. 462—Compromise for minor by Court of 
Wards —Leave of Court, whether necessary—-Court 
of Wards Act \IX B. ©. of 1879), Ss. 18,57 971 


CIVIL PROCEDURE CODE (ACT V or 1908), aan ; 
9 





S. 2, O. XXI, R. 66—Proclamation of sale-~ 

Order fixing upset price—Decree—Appeal. 

An order of a Court tentatively fixing, for the pur- 
pose of an auction-sale, the market value of the 
property and deciding the figure at which the 
bidding should commence, cannot be regarded as a 
conclusive determination of any right of parties 
and is not a decree within the meaning of section 2 
of the Code of Civil Procedure. No appeal lies 
against such an order. WI RAMANATHAN CuErTy v. 
SoMASUNDARAM CHETTIAR, (1917) M. W.N 141 897 
S. 10—Stay of suit Jurisdiction—Principal 

and agent—Accounts, agent, whether can demand, 

One of the essential conditions which have to be 
fulfilled before an order staying a suit under section 
10 of the Civil Procedure Code can be passed, is that 
both the Courts before whom the suits are pending 
must be of “concurrent jurisdiction”, in the sense that 
the suit to be stayed could be tried in the Court in 
which the first suit was instituted. 

Obiter dictum.—An agent cannot bring a suit for 
accounts against his principal, but only for the 
balance due upon an account. The agent alono is 
liable to render accounts, the principal is not. N 
GOPIKISAN v. PADAMRAJ, 12 N. L. R. 174 


Ss. 11, 107, O. XXII, R. 11, O, XXIII, R. 1— 
Appeal — Withdrawal of suit, leave for—Appellate 
Court, powers of—Jurisdiction—Orđer giving leave 
‘to withdraw appeal with liberty to bring a fresh suit’, 
effect of—Intention of Court—Res judicata — Decree, 
construction of—Order tncorrect—Party, duty of. 

By the Full Bench.—It is open to an Appellate 
Court in proper cases when reversing the decree of 
the lower Court to give the plaintiff leave to with- 
draw the suit with liberty to file a fresh suit. 

Per Spencer, J~—Where, in an appeal by a plaintiff 
against a decree dismissing his suit, the Appellate 
Court permits him to withdraw his appeal with 
liberty to bring a fresh suit, the decree of the lower 
Court is wiped out and in effect set aside though 
nothing else is substituted for it and the institution 
of a fresh suit, pursuant to the order, is not barred 
as res judicata, 

A decree should be given an effect which is 
intelligible and it should be presumed to be: legally 
effective for obtaining the relicf sought and granted. 

Per Phillips, J., contra——An order of a Court of 
Appeal allowing a plaintiff appellant to withdraw 
the appeal with liberty to bringa fresh suit does 
not operate per se as a reversal of the lower Court’s 
decree, or as wiping it out. The order amounts, 
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in substance, fo a striking off of the appeal, the 
decree of the Trial Court being left unaffected, and 
a fresh suit on the same cause of action is barred 
as ves judicata. The order cannot be read in the 
light of what the Court might have intended. 


Where an order of Court is drafted in such a way 
-as to fail to give effect to the Court’s intention, 
it isthe duty of the party to apply to have it set 
corrected. M BALIDE KAMAYYA v. PRAGADA Papayya, 
21 M. L. T. 82; (1917) M. W. N. 217; (1917) M. W. N, 
246 414 


8.,11, O. XXI, Rr. 60 to 63—Claim petition, 
order on—Res judicata. 


An order in a claim'case deciding the question of 
the validity of a wakf is not conclusive as res judicata 
in a suit between the same parties in which the 
property in dispute is not that which was the subject 
of the claim case ‘though both were included in the 
wakf. 


An order in a claim case is conclusive as between 
the parties only as regards the particular property 
in dispute. © Asna BIBI v. JAIGUNNISSA BIBI, 21 
0. W. N. 222 887 


8. 1l—Ezecution proceedings— Connected 
suits for partition, decrees in—Identity of subject- 
matter and parties—Erecution application, dismissal 
of, on ground that relief was granted on previous 
application in conmected suit—Subsequent application 
for division of specific omitted properties—Patent 
mistake of Court, effect of —~Roes judicata. 

Two suits were filed for partition (Original Suit 
No. 1 of 1889 and Original Suit No.1 of 1899) in 
which the parties were the same, though differently 
arrayed, and the properties in dispute were identical. 
The Court decreed in Original Suit No. 1 of 1899 that 
the properties be divided into equal paris and that the 
plaintiffs should be put in possession of one of them, 
Plaintiffs in the said suit made an application for 
execution of the decree, but it was dismissed on the 
ground that the properties had already been divided 
in a prior execution of the decree in the other 
suit, Original Suit No. 1 of 1889, and that the 
matter could not be re-opened. It was pointed out 
that 8 acres and 72-cents were left undivided in 
the previous execution proceedings, but the Subor- 
dinate Judge took no notice of it and his order of 
dismissal was affirmed on appeal by the High Court. 
The plaintiffs put in the present application for 
division of the 8 acres and 72 cents. The records 
disclosed that the Subordinate Judge made a patent 
mistake when he said that all the properties includ- 
ing the said 3 and odd acres were divided. It was 
contended that the application was barred as 
res judicata: 


J 

Held, that the real question in the previous 
application and in the appeal to the High Court 
was whether the previous partition was liable to be 
re-opened at all,and not as to the particular items 
of property which had or had not been divided and 
that the present petition was nos affected by the 
rule of res judicata. M PODURU LAKSHMI NARAYANA 
v. Ponnada PALLANMRAJU, 4 L, W, 101; (1916) 2 M. 
W. N,.1i8 i: "354 
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8. 11—Res judicata—‘Alleenus contraris 
non-audiendus,” applicability of—Widow, alienations 
by —Reversioners, suit by—Suit, subsequent, by ro- 
uersioners to redeem mortgage by widow, whether 
barred —Cause of action, 

A claim for possession by way of denunciation of 
alienations made by a previous holder of land is 
based on a different cause of action from a claim for 
redemption. 

Therefore, a suit for redemption of a mortgage 
by the representatives of the mortgagor is not 
barred, either by the rule of ves judicata or by the 
maxim “Allegus contraris non audiendus”, simply be- 
cause the plaintiffs in a previous suit, as reversioners 
of the mortgagor, denounced alienations made by 
the latter. P Suam SINGH v. GAMAN, 172 P. W. R. 
1916 447 

S. 11—Res judicata—Compromise decree dis- 
allowing interest—Exeoution — Interest, claim for, 

legality of 674 
S. Li—Res judicata—HFweculion proceedings, 

order at one stage of—Right to question in another 

stage—Order-sheet, correctness of entries in — Pre. 
sumption— Burden of proof. 

An order made at one stage of execution pro- 
ceedings cannot be questioned at a later stago, 
unless the party sought to be bound by such order 
had no notice of the proceedings. 

A first application for the execution of a decree 
was not made in accordance with law within three 
years of the passing of the decree. Ona second 
application for execution made within three years of 
the first, the Court directed a writ of attachment to 
issuc. The-order-sheet showed that the ordor for 
attachment was made after service of notice upon 
the judgment-debtor, but the execution case was 
dismissed for default. Ou a third application for 
execution made within three years of the second, the 
judgment-debtors appeared and contended that the 
execution was barred: 

Held, that so long as the order for attachment 
passed on the second application for execution stood, 
the judgment-debtors could not contend that the 
execution of the decree was barred unless they 
established that the order was made without notice 
to them. 
ti Held, also, thatin view of the entry of service of 
notice in the order-sheet the onus lay upon the judg- 
ment-debtors to establish that the notice was not 
served upon them. 


e 

Ex parte entries made in the order-sheet of a Court 
are not conclusive evidence of their correctness, but 
there is no presumption that the entries are false. 

A party, therefore, who contends that they do not 
correctly state the events that have taken place must 
start his case. But the position is different where 
the entry affects 2 person who is nota party to the 
proceedings and he questions its correctness. C 
BINDU BASHINI DASYA v, KESHAB Lat BASU 66 


= S. 11—Res judicata—Ewecution—Sale of 
khoti lands—Suit by judgment-debtor to recover 
possession of lands sold on ground of mwon-transfer- 
ability, whether barred. 
. Certain khoti lands belonging to plaintiff were sold 
in execution of a decree obtained by defendant 
è 3 
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against plaintiff and were purchased by the former. 
Plaintiff subsequently sued to recover possession of 
the lands on the ground that they were occupancy 
lands and were not transferable under section 2 of 
the Khoti Settlement Act: 

Held, that, as the sale in exeoution decided as 
between the plaintiff and defendant that the lands sold 
were not occupancy lands, tho plaintiff could not 
be allowed to re-open that question, B KASIHNATH 
KRISHNA JOSHI v. DHONDSHET BuAWANsoxt, 18 Bom. 


L. R. 186; 40 B. 676 22: 


5. 11—Res judicata— Jurisdiction, ouster of, 
by plea of res judicata - ‘Competency of Court — 
Decision as to jurisdiction, affirmance of, by common 
Court of Appeal. or Revision, effect of—Rent, suit for 
—Jurisdiction, finding on, whether res judicata in 
vent suits for later years—Civil or Revenue Court— 
Madras states Land Act (Mad. I of 1908), as. 8, (2°, 
189- Provincial Small Cause ~Courts Act (IX of 
1887), s. 25. - 


The doctrine of res judicata does not apply to 
questions of jurisdiction, in other words, tLo plea of 
reg judicata to oust or confer jurisdiction is an incom- 
petent plea, ~ 

Tho findiug of a Court on an issue joined by the 
parties that a particular Court or a particular class of 
Courts has jurisdiction to try a case or a case of a 
particular nature, is not res judicata in a subsequent 
suit, whether the decision was given purely as a 
question of law or on the facts found in the partien- 
lar case. A Court cannot he compelled to try a case 
which it has in reality no jurisdiction to try by pre- 
venting the parties from proving the facts which 
show it. The finding cannot comply with the 
requirements of section 11, Civil Procedure Code, 
unless it is that of a competent Court, and the com- 
petency of that Court to record the finding has to be 
determined by the facts and considerations put forth 
in the later suit. 

Plaintiffs sued defendants forrent for Fasli 1322 
ina Small Cause Court. Defendants pleaded that 
the'suit was cognizable by the Revenue Court, as the 
land for which rent was claimed was an estate under 
section 3 (2) ofthe Estates Land Act. ‘The plaintiffs 
urged that the plea was res judicata by virtue of the 
finding of the same Court in a prior suit for rent 
for Fasli 1321, which the High Court refused to disturb 
in revision under section 25 of Act IX of 1887: 

Held, that neither the finding in the former suit 
nor the mere refusal of the High Court to fhterfere 
with it operated as ves judicata. ` 

Per Oldfield, J.—The refusal of the High Court to 
interfere with the Munsif’s decision under section 25, 
Act IX of 1687, did not supersede that decision or 
substitute any new decision for it. Although the 
High Court, as the appellate authority from both 
Civil and Revenue Courts, might have been a ‘com- 
petent Court’ and its confirming decision might have 
been res judicata between the parties if the question 
had been raised in an appeal, the decision relied on 
by the plaintiffs is useless for that purpose. 

Per Krishnan, J.— The jurisdiction of a Court creat- 
ed by a Statute is determined by the Statute itself; 
it can neither be add@d to nor determined by any 
neb of the litigant parties; and such Jrrisdiction can- 

» e ai 
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e 
not be conferred on a Court by any estoppel operating 
between the parties. The plea of res judicata is really 
a plea of a species of estoppel, i.e., estoppel by 
jadgment or verdict, and such a plea to oust or 
confer jurisdiction is an incompetent plea. 

A Court of Appeal or Revision, when it onmes to n 
finding of its own, really finds only what the Trial 
Court should have found if it was acting correctly ` 
and legally, and for purposes of res judicata, that 
finding can be treated as the correct finding of tho 
first Court and not as a finding of the Appellate or 
Revisional Court as the Original Court. M Surni 
Rao v. Peruman Reppy, & L. W. 467 906 


5. l1l—Res judicata— Litigating under the 
same title, meaning of—Decree against person as heir 
of another wrongly described as dead, whether bind- 
ing wpon him when he becomes such heir. 

Defendant No. 1 got a decree for khas possession 
of certain property in a contested suit brought against 
defendant No. 5 as the son and hejr of the plaintiff 
who was wrongly described agdead. Snbsequently the 
plaintiff, on return home from pilgrimage, instituted 
a suit against defendant No. 1 and defendant No. 5 
for recovering possession of the property on declara- 
tion of his title, and got a decree. Defendant 
No. l thereupon preferred an appeal, during the 
pendency of which the plaintiff having died, defend- 
ant No. 5 was substitutedin his place as his legal 
reprosentative: 

Held, that the decree obtained by defendant 
No, l against defendant No. 5in the previous suit 
was not binding as vres judicata upon defend- 
ant No. 5 in the subsequent litigation as he was 
not litigating under the same title in the two 
cases © Ramani Monay Roy v. JAGUBANDHU Kar- 
MAKAR 881 


S. 11, O. XIV, R. 1—Res judicata— Matter” 
ins. 11, meaning of —Question of law, decision on, 
when ves judicata —Miveđd questions of law and fact, 
treatment of —Landlord and tenant—Ghattuthamuln, 
levy of, finding as to, whether res judicata in sub- 
sequent suit between same parties. 

A decision on an abstract question of law is nt 
res judicata. 

Where a decision on a point of law, whether it bo 
on the construction of a document or of a Statute or 
on Common Law or on Customary Law settles a ques- 
tion that arises directly out of the conflicting views 
as to the rights of the parties, it is res judivata. 

Though it is a convenient treatment to say that a 
particular case is a mixed question of law and fact 
and that the doctrine of res judicata does not, there- 
fore, apply to it, it must be seen what exactly are 
the issues involved and decided. The question 
whether an issue arising in a case is of law or of 
mixed facteand Jaw, must depend on the way in 
which the issues are framed, quite apart from the 
question which is really decided in the case. Any 
issue which, as framed, contains questions of fact and 
law must bo split up in such a manner that a pure 
issue of law can be framed on the hypothesis of the 
finding of fact one way or the other. 

A defence or claim based on a questiun of law is a 
‘matter’ Within the meaning of Explanation TI tu sec- 
tion 11, Civil Procedure Code. A ‘matter’ must some- 
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times include Sn issue of law and where the point of 
law directly affects the rights in litigation between 
the parties to the suit, it is a ‘matter’ within the 
meaning of the section. 
Plaintiff, a zemindar, sued his tenants to recover 
a cess known as ghattuthumulu in 1902. The Munsif 
held that the plaintiff was not entitled by sheer 
force of custom to a perpetual payment of the cess 
by the inamdars without any obligation on his part 
to maintain any of the old irrigation works in the 
villages concerned. Plaintiff preferred a similar suit 
against the defendants in .905 when a similar 
decision was given. The District Judge, on appeal, 
“ reversed the Munsif’s decree. In second appeal, the 
High Court called for findings as to whether the 
_ parties and the subject-matter were the same as in 
the suit of 1902 and, on receipt of findings in the 
affirmative, pronounced judgment in 1912 stating, 
‘we accept the fioding and set aside the decree’: 
Held, thatthe Munsif’s judgment of 1992 was res 
judicata and the decision of the High Court in 1912 
that that decision was res judicata was also res 
judicata, M BOUMMEDEVARA VENKATA V. ANDAVOLU 
VENKATARATNAM, 32 M. L. J. 63 857 


5, 11 —Res judicata —Mortgage-decree—Sale 
of mortgaged property —Exacution for balance due 
after appropriation of sale-proceeds 741 


waa S. 11—Suit to vacate order in claim proceed- 
ings—Res judicata. 

Where the object of a snit is to vacate an order 
passed in claim proceedings, the latter cannot operate 
as res Judicata,. M PARTHASARATHY Cirerry v. Y E&L- 
CHOORI NARAYANA Curry, 5 L. W. 161 401 
S. Ll, expt. IV, O. IL R. 2—Res judicata— 

Matters which oughé to have been made grounds of 

attack in previous suit—“Intentionally relinquishes a 

portion of his claim,” meaning of—Jgnorantia juris 

haud excusat,” applicubility of, 

A right which a litigant possesses without know- 
ing or ever having known that he possesses it, can 
hardly be regarded as “a portion of his claim” which 
can be “intentionally relinquished” within the mean- 
ing of Order II, rule 2, Civil Procedure Code. 

The word jus used inthe maxim “ignorantia juris 
haud eacusat” denocses general law and not a privat 
right. ‘ 

Where plaintiff sued as oue of several joint plaintiffs 
seeking a declaration of their ulleged reversionary 
rights and not claiming possession, and on the 
dismissal of that suit, he claimed possession on an 
alleged exclusive title which would have been incon- 
sistent with the claim preferred by him and his co- 
plaintiffs in the previous suit and of which he had no 
knowledge until the decision in the former suit: 

Held, that the subsequent claim was not barred 
under explanation IV of section 1 , Civil Procedure 
Code, as it could not have been brought” forward by 
the plaintiff as a ground of attack in the former suit. 

Held, also, that the subsequent suit was not barred 
ander rule 2, Order IL. 

Quare.— Whether in a suit to recover possession of 
property u plaintiff is bound tə support the claim 
made by him by bringing forward every title which 
he has, or claims to have, in respect of suck property. 
P AISHAN V. MUHAMMAD Din, 24 P. R. 1ylg | 119 
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——~——— Ss. 20 (c), 21—Jurisdiction—Breach of be- 
trothal contract, suit for damages for—Court, juris- 
diction of. 

A Court has jurisdiction to entertain a suit if the 
cause of action arose, wholly or in part, within the 
local limits of its jurisdiction. Therefore, a suit for 
the breach of a contract of betrothal can be tried 
bya Court within the local limits of whose juris- 
-diction the breach took place, even though the defend- 
ants reside elsewhere. 

A judgment of a Court which kad no jurisdiction 
to try a sut should not be set aside, unless there 
has been a failure of justice ‘bv reason of the suit 
having been instituted at the wrong place. P Buace 
SINGH v. LABH Sineu, 93 P. R. 1916 li4 


S. 20 (c)—Promissory note, assignment of— 
Place of assignment, institution of suit at~Jurisdic- 
tion of Court— Cause of action wholly or in part,’ 
meaning of, 

The assignment of a promissory note by the payee 
is a part of the “cause of action” within the meaning 
of section 20 (c), Civil Procedure Code, and the 
assignee can sue on it in the Court having juris- 
diction where the assignment took place. 

On the principle of stare decisis, the said rule is 
applicable to India. M AMANEPALUI MANGAMMA v. 
MANEPAULI SATHIRAIU, 42 M. L, J. 816; 5 L. W. 246 

681 

S. 24 484 


S. 24—“Court of Small Cuuses” interpreta- 
lion of—Suit of Small Causes Court naturz, transfer 
of, to Court not invested with Small Cause powers— 
Decision—Appeul, ` 
The expression “a Court of Small Causes” in 
section 24 (4) of the Code of Civil Procedure, 1908 
includes Courts invested with Small Cause Court 
Jurisdiction as well as Courts constituted under 
Act IX of 1887, l 

Therefore, where a suit of Small Cause Court 
nature instituted ina Court lawfully empowered 
to try it as sach is transferred by a District Judge 
under section 24 (4) of the Civil Procedure Code, 
1908, to a Court not invested with the jurisdiction 
of a Court of Small Causes, the latter Court must, 
for the purposes of the suit, be deemed to be a 
Court of Small Causes and as such no appeal lies 
from its decision in such a case A SURITA v, RAGHU- 
natH Das, 15 A. L. J. 69 809 


a 8.47 825, 836 

S. 47, O. XXI, R.2, O. XX, R. 11—Oivil 
Procedure Code (Act XIV of 188z), s. 244- Agree- 
ment for stay of execution beforo decree, whether 


adjustment of decree— Execution—Agreement, plea 
of, in bar 836 


5. 47, O. XXI, r. 90—Limitation Act (IX oy 
1908), Sch. I, Art. 166—Ewecution—Sale, application 
to selaside—Odjections— Limitation. 

Whee objections in a petition to set aside an execu- 
tion sale relate not only to material irregularity in 
publishing or conducting the sale but go further and 
include objections to the whole procedure starting 
with illegal attachment, the petition is admussible 
‘under section 47, Civil Proc&dure Code, and is not 
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time-barred though filed beyond the 30 days allowed 
for an application under Order XXI, rule 90, Civil 
Procedure Code. L B Ramaswamy Cuerry v. MAUNG 
Tau 827 


Ss. 47, 115, O. XXI, Rr. 68, 63, O. XLIII— 
Mudras Civil Rules of Practice, rr. 184, 179-—Ap- 
plication under r. 179 for payment of moneys stand- 
ang to credit of different suits—Objection by decree- 
holder in latter suit— Order upholding objection, 
nature of--Remedy of party aggrieved —Appeal— 
Revision. 

C filed a suit on a mortgage against A and obtained 
a decree for sale of the mortgaged property. B, who 
held a decree against Ain another suit, attached the 
profits of the mortgaged property deposited in Court 
to the credit of C’s suit by a Receiver, and applied 
under rule 179 of the Civil Rules of Practice, Madras, 
for the issue of a cheque for a sufficient part of the 
attached money. C objected claiming a charge on 
the amount for any balance that might be due to him 
after sale of the property. C’s objection was upheld by 
Court and -B’s petition dismissed. B filed a petition in 
the High Court to revise the said order: 

Held, (1) that B’s petition should have been for the 
transfer of moneys to the credit of Bs suit; 

(2) that the dispute was not covered by section 47, 
Civil Procedure Code, and the order was not appeal- 
able as one passed under scction 47, Civil Procedure 
Code; 

(8) that the order should be treated as one falling 
under Order XXI, rule 58, Civil Procedure Code, on 
C’s claim and was not subject to appeal or 





. revision, whether it was passed under rule 179 of 


the Civil Rules of Practice in C’s suit or under rule 
187 of the Civil Rules of Practice in B’s suit or under 
Order XXI, rule 60, in Bs suit; 

(4) that B’s remedy was to proceed by way of a 
suit under the provisions of Order XXI, rule 68, 
Civil Procedure Code. 


Per Oldfield, J.—The words “proceed as if the 
attaching deoree-holder was the assignee of tho 
judgment-debtor to the extent of the amount due to 
the latter” in rule 179 of the Madras Civil Rules of 
Practice are intended merely tomake provision for the 
method by which the attaching creditor is to obtain 
the benefit of his attachment; it invests him with no 
legal character and does not expressly or impliedly 
justify the application of section 47 of the Code of 
Civil Procedure to the determination of his rights. 

Attachment no, more creates or transfers & right of 
ownership in a fundin Court than in any other 
description of property. ; 


It may not be safe to hold generally that where 
the remedy by suit is open, interference by way of 
revision is unjustifiable, but where the Court’s order 
is based on the merits of the case, though in tho 
uxercise of a jurisdiction wrongly assumed, and 
where it is not shown how the party aggrigved will 
be unfairly prejudiced by beiug made to resort toa 
suit, the High Court will refuse to intorfero in 
revision, „M PONNURANGAM PILLAI v. Lan KHAN 


SAHIB 348 
e- S 47—Mortgage —Mortgaged property 
whether can be sold in execution 397 
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Ss. 47, 78, 115, 2- Rateable Wistribution ap- 
plications, order on—Appeal—Revision. 

Respondent, judgment-debtor, applied for payment 
to him of a certain sum of money lying in Court 
deposit and realised by the sale of his partition 
decree by the Court. Certain creditors who had 
applied for rateable distribution of the same objected 
to the application. The Court decided that the money 
was not attachable by the decrec-holders -as their 
decrees were against the respondent’s family pro- 
perty, whereas the money in Court was his separate 
property. The decree-holders appealed against the 
said order. The Appellate Court held that no appeal 
lay anddismissed the appeals. They then preferred 
appeals and revision petitions separately to the High 
Court against the order in appeal: 





Held, that the order was virtually one under sec- 
tion 47, Civil Procedure Code, and was appealable, and 
that no revision petition lay. 


Per Oldfield, J—An order obtained by an attach- 
ing creditor under section 78, Civil Procedure Code, 
ordinarily embodies expressly or impliedly three 
distinct decisions (1) that his application for execu- 
tion is generally valid; (2) that the fund in Court is 
available towards satisfying his claim; and (8) that 
he is entitled to a particular portion of it. When 
an objection to the order is based on the invalidity 
of the execution application or the character of 
the fund in Court, the question is between the 
judgment-debtor and individual creditors, not the 
creditors as a body, and the decision on it is really 
given under section 47, though it may be contained 
in an order passed ostensibly under section 73, Civil 
Procedure Code. 


Per Krishnan, J.—The order, so far as it affected 
each decree-holder separately, was an order between 
him and the judgment-debtor and related to the 
execution of his decree, as it refused his prayer to 
pay towards his decree a certain sum of money of his 
judgment-debtor representing his rateable share in 
the whole amount, which he claimed was attach. 
able. It is thus an order falling under section 47, 
Civil Procedure Code, and is clearly appealable. 

In so far as an order under section 73 of the Code 
of Civil Procedure can be treated as an order under 
section 47 between the parties to a suit, an appeal 
lies at the instance of either party, where such an 
appeal does not affect orders in favour of third parties 
such as other decree-holders, Bl VENKATAKRISHNA 
PATTAR V. VENKATAKRISHNA PATTAR, 31 M. L. J, 820; 
20 M. L. T. 538; 6 L. W. 354 900 


Ss. 47, 102, 115-—-Small Cause decree—Exe- 
cution proceedings—Claim by cuonerated defendant, 
allowed by first Court, but dismissed on appeal— 
Appeal or revision to High Court, whether lies. 

A defendant who is exonerated from liability to the 
plaintiff under a Small Cause decree, does not cease 
to be a party io the suit unless his name is actually 
removed. ` 


An cnquiry, therefore, into a claim presented by u 
defendant, thus exonerated, to property attached in 
execution against a co-defendant, against whom the 
suit was decreed, isa proceeding under section 47, 
Civit Procedure Code, and an appeal lies against the 
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. 
order passod therein, Thereis nofurther appeal io 
the High-Ceuré under section 102, Civil Procedure 
Code, against the order of the Appellate Coart, nor 
does a petition lie in revision under section 115, Civil 
Procedure Code, inasmuch as the Appellate Court 
does not act without jurisdiction in entertaining tho 
appeal. M ABDUL Kasia v. THAMBUSAMI PILGAL 
(1917) M. W. N. 93 673 


Ss. 48 (1) fa), (b`, 1l—Mortgaye decree— 
Composite decree for sale of mortgaged property with 
provision for recovery of balance outstanding from 
other properties of mortgagor—Eaccution for balance 
due after appropriation of sale-proceeds—Limitation 
—Question of law—Res judicaia—‘Certain date’, 
meaning of. i 
A combined decree in a mortgage suit for sale of 

the mortgaged properties and, if the sale-proceeds 

are insufficient to satisfy the decree, for recovery 
of the balance from the other properties of the mort- 
gagor, though irregular, is not illegal. 

The proper procedure in such a'case is to pass a 
decree for sale of the mortgaged properties in the 
first instance, and if the mortgaged properties are 
found, on sale, insufficient to satisfy the decree, a 
separate decree or order should then be made for 
realization of the balance from the personand other 
properties of the judgment-debtor. 


Per Abdur Rahim, Offg. C. J., and Seshagiri diyar, J. 
(Phillips, J , dissenting.) Thestarting point of limita- 
_ tion for execution of the portion of the decree relat- 
ing to the unsatisfied balance under section 48, 
Civil Procedure Code, is the date when, after tho 
remedy against the mortgaged property has been 
exhausted, it is ascertained that there is a balance 
due to be recovered from the defendant and his 
“other properties. 


Per Abdur Rahim, Off. C. J., and Phillips, J—Such 
an application is not covered by clause (b) of section 
48, Civil Procedure Code, for the decree does not 
direct payment on a ‘certain date’. For that clause to 
apply, the date should be fixed in the decree or at least 
should beascertainablefrom its terms. The expression 
‘certain date’ cannot be construed to mean a date 
which can be made certain, and there is no authority 
for applying the maxim ‘whatever can be made 
certain is to be treated as certain’ to the construction 

.of a Statute of Limitation. 


Per Abdur Rahim, Offg. C. J.—The application 
however, falls under clause (a) of the section. ‘Ihe 
date of the decree sought to be executed need not 
necessarily be the date put down at the timeit was 
drawn up. The words ‘sought to be executed’ in the 
clause indicate that the date isto be ascertained with 
reference tothe time when the decree becomes 
capable of andripe for execution according to its 
terms, and not always tho date which it bears on its 
face. 





Per Seshagiri Aiyar, J.—The essence of the law of 
limitation is to provide against dilatoriness and 
negligence in the enforcement of a man’s rights. 
But where the party is unable to seek his remedies, 
it cannot bè said that hé has failed io avail himself 
of the cause of action that has accrned to hip. 


. 
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‘Per Phillips, J—Such an application falls neither 
under clauso (a) nor under clause (b) of section 
48, Civil Procedure Code. The Legislature has laid 
down a period of twelve years as the maximum period 
within which a decree can be executed save in the 
case of frand) and presumably this period has been 
fixed to avoid a prolonged harassing of the judg- 
ment-debtor, and consequently the section must be 
construed strictly. 

It is open to the decree-holder in the case of such 
a composite decree, to apply for amendment by 
omission of the personal decrece, in which case, if a 
personal decree is subsequently given, twelve years’ 
time will run from the date of the latter decree. The 
words of section 48 should bs interpretod as they 
stand, viz., the date of the decree must be one dato 
alone and from that date twelve years must be calcu- 
lated. 


Per Sadasiva Aiyar, J. (in the referring order):— 
The decision on a question of law in one proceeding 
is not resjudicatain any later proceeding except to 
this extent, namely, that the right which was the 
object-matter of the former proceeding and was 
established in favour of one party cannot be ques- 
tioned in the subsequent proceeding, MI AIYASAMIER 
v. VENEATACHELA MUDALI, 31 M. L. J. 518; (1916) 2 
M. W. N. 296; 20 M. L. T. 891; 4 L. W. 507 74l 


S. 51, O. XXT, R. 10—Ewecution of decree— 
Stranger benefited under compromise filed in suit, 
position of ~Compromise, from what time enforceable 
—Presumption—Court, duty of —Court-fee to be 
charged. 

Section 61 and Order XXI, rule 10, of tho Code of 
Civil Procedure contemplate that an application for - 
execution can only be made by the holder of a 
decree. 





A decree was passed in the terms of a compromise 
which granted cartain monthly allowances to some 
of the parties to the suit as well as to'a stranger, 
and provided that if its terms were not complied 
with in favour of the parties tothe suit to whom 
the allowances were granted, they would be entitled 
to take proper proceedings as regards such non- 
compliance. Subsequently, these persons, including 
the stranger, applied to the Court in which the suit 
had been instituted to recover their monthly allow- 
ances from the date of the compromise by execution 
of the compromise-decree. The Court allowed 
execution to proceed in favour of each of tho 
applicanfs for the allowances claimed from the 
date of the decree, on the finding that they were 
not cutitled to claim the same from the date of the 
compromise: 


Held, (1) that tle stranger applicant, who was no 
party to the suit or the deoree, had no right to apply 
for execution, though he was entitled to bring a 
separate suit based on the portion of the compro- 
mise rglating to him; 


(2). that, in the absence of anything to the 
contrary appearing in the compromise, the presump- 
tion was that such of the applicants as were 
parties to the suit, wera entitled to laim thoir 
allowances from the date of the compromise, b 


1026 


CIVIL PROCEDURE CODE-—1908— contd. 


No Court can sanction an irregalarity the effect of 
which is to perpetrate a fraud on the Government 
revenue and to deprive the State of the Court-fee 
that is legitimately its due. © Dit AFza BEGAN +. 
DEPUTY UOMMISSIUNER, BAURAICH, 8 O. L. J. 570 133 





Ss. 64, 47—duction-sale, invalidity of—Es- 
toppel, plea of, available to decree-holder, whether 
enures to` auction-purchaser—Evidence Act (I of 
1872), s. 115, 


A judgment-debtor or any one deriving title from 
him, who is estopped from questioning the validity of 
an auction-sale as against the decree-holder, is equally 
estoppedfrom contesting it as against the auction- 
purchaser at the execution sale, for the decre2-holder 
has a legal right to bring the property to sale and 
that right would enure for the benefit of the pur- 
chaser so far as tho judgment-debtor and his repre- 
sentatives are concerned. 


The principle that the auction-purchaser is not the 
representative of the decree-holder is restricted to 
cases under section 47, Civil Procedure Code, and 
does not apply to the plea of estoppel under section 
115 of the Evidence Act.’ M SwaminatHa VELLALA 
v, DaRMALINGA CHETTIAR, (1517) M. W.N.ES 825 


S, 66, O. KAJI, Rr. 98 ro 108—Fxecution 
zale, purchase at, benami—Resistance to certified 
purchaser by person deriving title from judgment- 
debtor—Siit for possession by benamidar purchaser, 
whether lies. 

A certified benami purchaser at an execution sale 
who has been obstructed in securing possession by a 
person deriving title from the judgment-debtor 
cannot maintgin an action in ejectment against the 

` latter. There is no distinction between ordinary suits 

for ejectment and suits by benami purchasers at 

Court sales. 


There is nothing in section 66 of the Civil Pro- 
cedure Code which confers such a right. That 
section is designed to protect the person who has 
obtained a sale-certificate and has acquired possession 
under it. It has no application toa purchaser who 
seeks to oust another from possession. M GULLA- 
PALLI VENEATRAMAYYA v. KOONAPARJU VENKATRAJU, 
4 L. W. 609; 31 M. L. J. 577 : 497 


8. 66 — Hindu Law—Joint Hindu family, 
separated members of, suit between Applicability of 
s. 66— Appeal, plea of law, whether can be taken for 
first time in—Law prohibiting institution of certain 
suits, 


e 

The terms of section 66, Civil Procedure Code, do 
not apply to the case of a suit brought by one mem- 
ber of a joint Hindu family against another, inasmuch 
as such members are entitled, by operation of law 
and not by virtue of any private agreement or under- 
standing, to treat as part of common property an 
acquisition made out of joint family funds. 


But the section applies to a suit betwegn the 
separated members of a joint Hindu familf, irres- 
pective of the fact that when separation took” place, 
certain property belonging tothe joint family was 
not actually divided. O RAMADHIN Vv. BISHESHER 
Payar, 80, L.-J. 508 lii 








e 
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~~ S.70—Rules framed by U, P. Governmns 
under section 70, r. 3 78 
8. 73 ` 900 


8. 88—Alien enemy, suit by—Lease granted 
by alien enemy as agent of non-enemy subject, enforce- 
ability of—Contracts with alien enemies, principles 
affecting, validity of. 

The prohibition as regards intercourse between 
hostile aliens is confined only to commercial 
dealings and does not render illegal all contracts 
whatever be their nature. It extendsto contracts 
whicb tend to increase the enemy’s resources and 
evory kind of trading or commercial dealing, but 
does not prevent an agreement made in enemy 
territory to pay money thero out of funds accruing 
there. 5 


.. è 








A lease granted, after the commencement of 
hostilities, by an alien enemy in British India on 
behalf of one who is not shown to be an enemy 
subject, the rent whereof is intended to be used in 
this country and by persons who are not enemies, is 
enforceable. 


In any event, there is no objection to an action 
being laid on the lease when itis brought by an 
agent, who is not an enemy subject, 


Enemy subjects resident in British Territory who 
are permitted to remain are not alien enemies and 
‘can contract like subjects, whether such’ permission 
is express or implied. The permission should be 
presumed in the case of aliens who were residing 
in British Territory before the outbreak of war and 
who continue toremain after such outbreak, unless 
thoy are ordered to remove themselves within a 
certain time and they do not. 


Principles rolative to intercourse between the 
subjects of belligcrents after commencement of 
hostilities discussed. ` M Wurarik v. Davin, 81M. 
L. J. 860; (1917) M. W. N, 73; 5 L. W. 275 957 


8. 89, O. XXIIT, R. 3, Sen, H—-drbitration 
without intervention of Court—Award, filing of— 
Procedure — Arbitration Act (IX of 1899). 

Under section 89 of the Civil Procedure Code, 
1908, the provisions of the Second Schedule govern 
all arbitrations ina suit or otherwise except such 
arbitrations as are specially excluded. An arbitra- 
tion between the parties to a suit without an order 
of the Court is not excluded and, therefore, 
comes under tho provisions which deal with 
arbitration without the intervention of tho Court. 


A pariy applying to a Court for a decree on an 
award is bound, if the case does not come within the 
provisions of the Indian Arbitration Act, 1899, to 
upply under the Second Schedule of the Civil Proce- 
dure Code. There is no other law in force under 
which such an application can be made. 


. 

O:der XXIL, rule 3, of the Civil Procedure Code, 
1908, only refers to the adjustment of suits 
wholly or in part by any lawful agreement or com- 
promise and no application can be made to obtain a 
decree on an award under that Order. 8 SHAVAKSHA 
Diwsua Dayar v. Tyas HAJI Ayun, 18 Bom, L. R. 559; 
49 B. 386 140 
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—~—~— S, 82,0 object of-—Suit for private purposes— 
Abuse of process of Court~ Legal Remembrancer, duty 
of —-Good faith—Permission, when to be granted. 

The institution of a suit, under section 92 of the 
Civil Procedure Code, 1608, for the private purposes 
of some individual or individuals isan abuse of the 
process.of the Court. The section is intended to 
enable. suits to be brought for the benefit of persons 
interested ina trust, and is not intended to enable 
persons to gain private ends by putting forward 
mon of straw to institute suits to put their 
adversaries or the trust funds to wholly unnecessary 
and improper costs. 


When an application is made to the Legal Remem- 
brancer for permission to bring a suit under section 
92, the applicants onght with the utmost good faith 
to set forth and specify in their petition the reason 
for and the object of the intended snuit, and before 
granting permission the Legal Remembrancer should 
satisfy himself that the proposed suit is prima facie 
bona fide and that the applicants are interested in the 
trust. A Narayan Das v, KHUNNI Lan 897 


S. 92 and Religious Endowments Act (XX of 
1863), a. 14, scope of- Public Trusts—Sui! for re- 
moval of trustee of temple—Sanction under latter Act, 
if necessary—Alienees from trustees, joinder of — 
Alignations, decision as to nature of, whether neces- 
sary in scheme suit—Decree, form of—Public or pri- 
vate temple, question as to—Onus of proof—Decision 
that temple public, whether binding on alienees. 





Sub-clause (2) of section 92, Civil Procedure Code 
(Act V of 1908), is intended to set at rest the doubts 
that were entertained in the construction of the old 
Code of 1882, whether a trustee could be removed and 
whether.persons who had any special interest in the 
trust of a public charity could institute suits and 
ask for the reliefs specified in the section without 
sanction or whether persons interested in charities 
could bring representative suits under section 30 of 
the old Code.in the ordinary Courts, 


Sub-clause (2) of section 92is added to make it 
clear that the terms of the section are mandatory 
and that no snit could bo brought for any of the 
reliefs specified in the section except under the con- 
ditions laid down therein; at the same time the special 
jurisdiction of tho District Courts under the Religions 
Endowments. Act was saved, so that a person desirous 
of suing for.the removal of a trustesor for such 
other specific relief as can be given to him under 
that Act is at liberty to do so, and is not bound to 
comply. with the:provisions of section 92, Civil Pro. 
cedure Code, 


No sanction, therefore, is required under section 14 
of the Religions Endowments Act for the institution 
of a suit to removo a trustee or for any other relief 
comprised under section 92, Civil Procedure Code. 


The joinder of alienees from the trustees of a 
temple ina suit to remove the latter from office 
under section 92, Civil Procedure Code, will not entail 
the dismissal of the whole suit because, in the suit 
as framed, no relief could be given against the 
alienees. The jurisdiction of a Court does not depend 
on its decision whether it can or willallow some of thee 
reliefs asked for. S 
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Ina suit under section 92, Civil Procedure Code, 
the Courts cannot decide the question whether 
alienations by the trustee sought to be removed are 
binding on the institution and give appropriate reliefs 
against the alienecs. 

A decree, however, declaring the temple, whose 
trustee it is sought to remove, to be a puhlie one is 
binding on the alienees, who will not be permitted to 
agitate that question in future proceedings where the 
binding nature of the alienations on the institution 
may be in question. The decree should make it 
clear that this declaration is binding on them also, 


The onus of proving that a temple is a public one, 
in respect of which the reliefs are claimable under 
section 92, Civil Procedure Code, is on the plaintiffs. 
The fact that a predecessor of the trustee defendant 
made a statement that it was a public temple is not 
enough to shift the burden on to the defendant. 


Where a temple is proved te be an ancient one 
with hereditary offices and emoluments fixed for 
services therein and the wfsavams and wbayams 
are performed by public subscriptions and oaths 
are taken there under the Oaths Act and the 
public have a right to worship the temple deity, the 
temple must be regarded as a public ocne. M Sus- 
RAMANIA AIYAR V. VANKATACHALA VADHYAR, (1916) 2 
M. W. N 351; 4 L. W. 444 688 


S. 92—Suit against minor — Guardian not 
named, effect of—Bombay Court of Wards Act (Bom, 
Act I of 1905), ss. 31, 82, applicabitity of. 

A suit under section 92 of the Civil Procedure 
Code, 1908, properly instituted in relation to a public 
churitable or religious trust against a Government 
ward is not one directly affecting, at all events, 
the property of the ward and, therefore, is not 
bad on the ground that the statutory notice pro- 
vided for by section 31 of the Bombay Court of 
Wards Act has not been given, nor is it bad under 
section 32 on the ground that the Conrt of Wards 
was not named as guardian from the commencoment 
of the suit. 


‘Where an omission to name the guardian of a 
ward in no way affects the merits of the case, ib 
should be treated as a mero defect or irregularity in 





procedure. B AMIN SAHEB v. MASLECDIN, 18 Bom, 
L. R. 663; 40 B. 541 186 
S. 99 964 





= s S. 99—Misjoinder of parties--Second appeal, 
whether competent. 
A second appeal is not competent on the ground 
of misjoinder of parties if it has not affected the merits 
of the case or the jurisdiction of the Court. P BHAR 


Nawaz v. Suau Nawaz, 118 P, L. R. 1916 197 
———— 5, 100 666 


- S. 100-—A4ppeal, second—Decision on issue by 
what law parties governed, whether decision on ‘usage 
having the force of law’, 

A Yecision on an issuein a suit that the parties 
are governed by one system of law and not by 
another, is not a decision on a ‘usage having the 
force of law’ within the meaning of section 100 (a), 
Civil Procedure Code, whigh the High Court can 
interfere with in second appeal, 

e 
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The expression ‘usage having the force of Jaw’ 
in the section means an usage set up in derogation of 
the ordinary law, and the decision which can be taken 
up in second appeal under clause (a) of the section 
is not only on the existence of the usage but also on 
ifsthaving tho force of law. WI MAHAMAD MEBRAN 
Brot v. MAHAMAD Rowruer, (1917) M. W. N. 98 879 


S. 102 673 


5. 102—Rent, snit for—Appeal, second, whe- 
ther lios 980 








a- S, 105 844 
S. 107 414 


5. 109— Appeal to Privy Council—Final order 
passed in appeal—Order rejecting application for res- 
toration of appeal dismissed for default—Decree. 

An order of a High Court rejecting an application 
for restoration of an appeal dismissed for default is 
not appealable to His Majesty in Council, inasmuch as 
it is not a decree or final order passed in appeal nor 
an order passed in the exercise of the original civil 
jurisdiction of the High Court. A BISMILTAR BEGAM 
v, Hird Lan 832 


S.110—Appeal to Privy Council—Claim for 
legacy under Rs, 10,000—Interest decreed, addition 
of, for purposes of appeal—Decision affecting future 
claims of other legatees, uhether within clause (2) of 
the section, 











Where the subject-matter of a claim is less than 
Rs. 10,009, there is no right of appeal to the Privy 
Council merely by reason of the decree amount 
exceeding the said sum at the date of application 
for leave to appeal by the addition of subsequent 
interest allowed by the decree. 


Where, in a claim based ona legacy ander a Will, 
the value whereof is below Rs. 10,C00, a decision 
is given asta the source from which the legacy 

“is payable, the aggrieved party has no right of 
appeal to the Privy Council under section 110 (2), 
Civil Procedure Code, on the ground that the decision 
would affect, though not conelnde, future claims by 
other legatees which may exceed that amount, 


The second vlause of the section refers to a decree 
involving a larger claim, če., there must be something 
in the decree which affects the larger subject-matter. 
In effect, the smaller decree must have the effect 
of estopping either by the rule of res judicata or 
otherwise a party from claiming rights under a larger 
claim. M CHINNAM RAJAMANNARU v, LINGAMALLU 
RADHAEKRISHNIAH, 32 M. L, J, 400 502 


S, 110—Appeal to Privy Council—Subject- 
matter of suit, value of—Suit for injunction and de- 
claration—Fiscal vuluation—Real value, if can be 
shown. 





In the Bombay Presidency it is open to a plaintiff 
to sue ina second class Subordinate Judge’s Court 
for a declaration and injunction, even though the 
imimoveable property referred to or affected by tho 
injunction excegds the pecuniary limit of that Judge, 
4. e, Rs. 5,000; 
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Therefore, a plaintif by suing for a deglaration and 
injunction in a second class Subordinate Judge’s Court 
makes neither directly nor indirectly any sort of 
representation to the defendant as to the real or 
market value of the property to be affected, as dis 
Linguished from tho fiscal value which, as the law 
allows him todo, he places upon the relief which ho 
is seeking, B MOHANLAL NAGJI v. Bat Kasni, 18 
Box. L. R. 469; 40 B, 477 371 
~———— 5, 118, 0. XLVI, Rk. 1—Reference to High 

Court, when competent. 

Section 118, Civil Procedure Code, should be read 
in conjunction with Order XLVI, rule 1, and only 
those cases should be referred to the High Court 
under the*section which are not open to further 


appeal. P Niaz ALI ~. MUHAMMAD RAMZAN, 130 
P. R. 1916 227 
— 5. 115 900, 872, 673, 348 





— — 5, 115~-Government of India Act, 1915 (6 & 
6 Geo. V, C. 61), s 107—Provincial Small Cause 
Courts Act (IX of 1887), 3. 25— High Court, power 
of, to interfere in revision or in superintendence— 
Jurisdiction —Discretion of lower Court, when to be in- 
terfered with, 4 
Under section 115 of the Civil Procedure Code, a 

High Court can only interfere ifthe question be 
one of jurisdiction. A High Court’s powers nnder the 
Charter Act are ordinarily exercised only in gases 
where jurisdiction has been exceeded or a Judge has 
ignorantly or perversely refused to exercise or made 
only a colourable pretence at exercising a jurisdiction 
vested in him by law, and this power should be 
exercised only when irreparable injury would bo 
caused to one of the litigants if matters were not seb 
right. 

Where a discretion is vested ina Court, it is not 
open to interference by the High Court unless it has 
been exercised ignorantly or perversely. PAT 
Ganca Prasan v. Nannu Ram, 20 O, W.N. 1080; 1 
P. L, J. 465 . 129 

S. 115—Jurisdiction—Small Cause suit tried 
on Original Side—Defendant not objecting in first 
instance— Revision—High Court, power of, to inter. 

Jere. 4 

Where a Small Cause: suit is tried on the Original 
Side, the parties not raising any question of 
jurisdiction in the Trial Court, and an appeal from 
tho decree of the latter Court is heard and decided 
by the District Judge, itis open to the High Court 
to look into the merits of the case and either 
to interfere or not to interfere with the decree of 
the lower Courts as the justice of the case may 
require. PAT JaDUNANDAN SAHAY ~. JUNG BANA- 
DUR BAHAY, 1 P. L. W. 232 991 
—— — S. 115 — Material irregularity—Revision 400 


131 


—-— S. 116 —Revision 


S. 11§—Revision—Ervror of law. 

Anerror of law committed by the lower Court 
does not furnish any ground for interference in 
revision under section 115, Civil Procedure Code. O 
Diwan SINGH v, BALDKEO SINGH, 3 0. L J. 459 19 


S. 144—Restitution, principles governing— 
Property, sale of, not covered by proclamation-—Sale 
certificate, cancellation of, in appeal—Application for 

. restitution—Auction-purchaser, rights of. 








. 
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On an application for restitution under section 144, 
Civil Procedure Code, the Courts should not only 
restore parties to the positions which they held 
before the erroneous order was made, but should also 
make restitution from party to party, as nearly as 
possible, simultaneous. 

Whore a sale of property not covered by tho pro- 
clamation is afterwards set aside, the judgment- 
debtor can claim restitution only on payment to the 
purchaser of the purchase-money. The purchaser 
cannot be forced to seek his remedy against the 
decree-holder or required to vacate, till restitution is 
made of the sum paid by him for the property 
erroneously offered for sale. 

Courts acting under section 144, Civil Procedure 
Code, will only re-place parties in the position 
which they actually occupied at the time of the order 
reversed and will not consider all tho various sub- 
sequent positions voluntarily taken np by. the 
parties as the remote consequences of that order. 
PAT KEDAR NATH v. Jat BeERHMA : 863 


8. 149—Plainé insufficiently stamped—Court- 
fee, deficiency in, made up after expiry of period of 
limitation—Suit, date of institution of—Limitation, 
The plaint in a suit was filed within limitation but 

was insufficiently stamped. The deficiency in the 

Court-$ee was made up after the expiry of the period 

of limitation, but was accepted by the Court: 

Held, that the suit must, under section 149 of the 
Civil Procedure Code, be taken to have been institut- 
ed onthe date on which the plaint was originally 
filed. PAT Gaya Loan OFFICE, LTD. v., AWADH 
BEHARI Lat, 1. P. L. J. 420 507 


Ss. 151, 152—Amendment of judyment and 
decree—Error in judgment, 

When by some oversight or otherwise a Judge in 
writing his judgment commits a mistake which 
injuriously affects either party to the case he can, 
and should, exercise his power under sections 151 and 
162 of the Civil Procedure Code, 1908, to correct 
the mistake and amend the decree accordingly P 
JHANDA Mar v. Sarpar Becam, 169 P. W. R. 1916 a 
37 


S. 151—Deerce, amendment of--Power of 











Court, 

In a partition snit a preliminary decree was made 
and a commissioner was appointed to make an allot- 
ment. While the case was before the commissioner 
one K, whose name was not in the decree, applied 
for amendment of the decree so as to include his 
name init and also asked for the allotment ofa 
separate share tohim. The Court made the amend- 
ment and ordered tke case to proceed de novo: 

Held, that the Court had no power under section 
151 of ‘the Civil Procedure Code to make suth order. 
Under that section it had power only to amend the 
decree so as to bring it into conformity with the 
pleadings and should have acted accordingly. PAT 
Nanoo THAKUR v. KULDIP THAKUR 352 

8. 151—Order passed without notice—Remedy 
of party aggrieved. 

Every litigant is entitled to be heard befgre an 
order is made to his prejudice, and the proper 
remedy of a party against whom an order has been 
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made without hearing him is to apply to the same 
authority for a re-hearing. 

Apart from the provisions of section 151 of the 
Code of Civil Procedure, a Court has an inherent 
power to rectify any inadvertent mistakes made 
by it and when n party can kave a mistake corrected 
by the Court which made the mistake, he should 
adopt that course rather than resort to the Appellate 
Court. M RAGHUNADA Doss ~. MAHARAJA OF 
Jeypore, 31 M. L, J. 319; (1916) 2 M. W. N. 203; 
4L. W. 240 385 
Ss. 151, 152—Reductio ad absurdum- - De- 

fective judgment and decree. 

Section 152 of tho Civil Procedure Code is wide 
enough to enable a Judge to avoid a reductio ad absur- 








dum. P SARDAR BEGAM v, JHANDA Man, 129 P. R. 
1916 382 

0.1, R.3 976 
—— — 0 ], R.8 977 


- 0. I, R. 8—Ejectment, suit for—Necessary 
parties— Co-owner, maintainability of suit by, 

Where a number of persons hold a joint interest 
in a cause of action and where the extent of the 
interest of each is an unspecified interest, it is 
open to any one of those persons to maintain on 
behalf of the whole body of interested persons a 
suit to establish the cause of action set forth and 
in the event of success of that one person all persons 
interested will enjoy the fruits of the litigation, unless 
there is somo specific law forbidding such a procedure, 

Therefore, one of several co-owners can, on behalf 
of the whole body, maintain a suit for the recovery of 
the land against trespassers, PAT RAGHURAY SINGH 


vt. BISHEN TEWARY 384 
— II, RR 1, 2 (1) 642 
— ~- 0.11, BR. 2—-Cause of action, meaning of- - 


Suit for possession, after suit for declaration dismissed, 

whether barred, 

A cause of action consists of the circumstances 
and facts which are alleged by the plaintiff to 
exist and which, if proved, will ontitle him to the 
relief or some part of the relief prayed for, and is 
to be sought for within the four corners of the 
plaint 

A plaintiff whose suit for a declaration of title to 
land has been dismissed on the ground that ho was 
not in possession atthe time of filing the suit, is 
not debarred by Order II, rule 2 (3), Civil Procedare 
Code, fron? bringing a subsequent suit on the same 
title for recovery of possession of the same land. 
LB Mavcne Ba THAUNG v. Ma SHIN MIN 15 


———— 0. II, R. 2—“Intentionally relinquishes a por- 
tion of his claim,” meaning of. 

A right which a litigant possesses without know- 
ing or ever having known that he possess it, can 
hardly be regarded « as “a portion of his claim” which 
can be “intentionally relinquished” within the mean- 
ing of Onder II, rule 2, Civil Procedure Code. P 
AISHAN v. MUHAMMAD DIN, 94 P. R. 1916 119 


O. II, R. 17—Plaint, amendment of, grounds 
for —Alteration necessitated by regent decisiin—Limi« 
.tafien——Discretion of Court. 

The sanctioning of leave to amend a plaint is & 
matter within the discretion of the Court, 


e a 
6 . 
: s 
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In certain circumstances, where no substantial A set-off can be claimed on the basis of a 
change is made in the plaint averments and the contractual relation between the parties. 
claim was not barred on the day when the plaint In the absence of such a contract, there is a. 


was filed, leave to amend should not necessarily be right toan equitable set-off when the set-off arises 
refused on the ground that the plaint as amended out of the same transaction out of which the claim 


would be barred by limitation. springs. Ifitis found that the set-off is foreign to 
Ordinarily, however, delay in asking for leave to the original claim, the set-off will not be allowed. 
amend and the resulting argument from limitation In a claim for rent due by a tenant under a lease, e 


are not to be disregarded, when the Court is called it is not open tothe latter to plead a set-off of 
on to exercise its discretion inthe matter. Each amounts dne to him by the plaintiff on accounts in 
case must be dealt with on its merits. respect of payments made on the plaintiff's behalf 

Leave to: amend a plaint on the ground that an in respect of other properties which are not the 
alteration is necessitated in consequence ofa recent subject-matter of the suit. The defendant can, 
judicial decision and that there wasa pardonable however, claim a set-off in respect of payments 
mistake regarding it in the plaint, will not bo made on the plaintiff's behalf qua the property which 
granted after.a long delay ond where the decision he holds under him. PAT “DILTOR KOER v. HARKHOO 
has effected no change in tho existing Jaw. Wi Gati- Sinan 367° 
GANTI SUBBARAYULU t. ARUMILLI SURAYYA 914. ———— 0. IX, R. 9 229 - 


O. Ill, R. 4—Pleader, delegation of duty by, 0. Ix, R. 18—D gore; Ox parte, application 
texanborn ‘Appearance by AA not a appoint: to set aside—Minor— Guardian ad litem, father, whe- 
ed, effect of—-Appeal, proper presentation of, what er proper Mino shaw—Joint family. ‘ 
constitutes—Power-of-attorney, nan.e of Pleader omit- , A fat er is fully competent to be the guardian ad 
ted from body of, effect of—Objection taken at late litem of his minor son and to protect his interests. 
stage, effect of. aE ot _ Amortgagee sued his mortgagers, members of a 
The provisions of Order ITI, rule 4, of the Civil Pro- joint Hindu family one of whom was a minor, on 

cedure Code, 1908, are clear and imperative, and the the mortgage. Tho minor's father, who was himself 

Courts have no power to relax them. a defendant, was appointed guardian ad litem gf his 
A Pleader whose name is omitted from the body SON; but he failed to putir any defence and an ea 

of avakalatnamah is not a duly appointed Pleader, Pte decree was passed against the minor. The 

emg latter applied to set aside the decree: 

and an appeal presented by him is not properly : , 

prosented, even though tho omission might be oniy Held, that the minor was fully represented in the 

due to an oversight. > caso by his father, and that the decree was, therefore, 
The fact that no objection is taken tilla very late pinding on him. 5 PAT Inpra Dro NARAYAN Bizon 
stage, does not validate the appointment of a Pleader =" ATUKUHARI SINGH REES Ngee 

Which was not duly made. - 0. IX, R. 18—Order rejecting application to 
‘An act or appearance by any Pleader, not duly set aside ex parte decree, whether appealable—Ap- 


l . 44 peal. 
a Ta NA. erg a kah An appeal lies from an order rejecting an applica- 


tion to set aside an ew parte decree made under 
Where a Pleader, expressly empowered to employ Order IN, rule 12, Civil Procedure Code, for default > 

a colleague to act for or with him, makes such ofthe applicant to appear in support of the applica- 

appointment,he must strictly comply.with the pro- tion. C.DPAKARI PARAMANIK v, Sarat SUNDARI Denys 

















visions of Order TJ, rale 4 (1), Civil Procedure Code, 835° 
unless exempted by..clanse (3) of the same rule, N+. ———— Q. XIII, R.1 84 
DHANOOLAL v, Rayi, 12 N. L. R. 189 103 O. XIV, R. 1 857 
0. VII, R. 7- Futther relief 161 — — 0, XX—Decree — Court, cognizance by, of 
— oom, O. VIT, Re. 14, 18, O. XT, r. 1—Docu- events happening after institution of suit or appeal— ‘ 
Jurisdiction. 


mentary evidence, permission to file at late stage, 

application for—Court, duty of. E 

Where a party to a suit applies on the first hearing 
for permission to file certain documentary evidence 
at a subsequent stage, the Court ought to decide the 
application at once. © PIYARI v. JAGANNATIV KUAR, 


In exceptional cases Courts can take cognizance of 
events since the institution of a suit or appeal where 
the adoption of such a course tends to shorten liti- 
gation and best subserve the ends of justice. 

A plaintiff, therefore, is entitled to a decree for khas 





. L. J. 588; 19 O. C, 314 84 possession cf a land on declaration of titlein a suit 
SO le A brought foy the purpose, where it is found that the 
m= O, VIT, R18 - 84 : defondant was holding the land under an tiara lease 


0. R. 6 (1)—8Set-of, legal and egui subsisting at the time of the institution of the suit 
RPE NS ea pel Rent suit for Bag fo but which expired before the date of the decree. C7 
defendunt on accounts—‘ Ascertained sum’, meaning of Crinta HARARAN Das v Rapua Caran Poppar 962 3 


—Set-off right to, in claims arising in respect of same ~ 0. XX, Rr. 4,5 a 

matter, ——— 0. XX, Rr. 5, 6, 7, S. 11—Deevee, construc. 

The expression ‘asgertained sum’ in Order VIII, tion of, principles applicable to-—Order contingent on 
rule 6 (1), Civil Procedure Code, means an amount certain information called for, whether fimal—Review 


which is :beyond challenge P and „peyond dispute, of order, dismissal of, effect of —Appeal, dismissal. of, 
concinded and conclusive. as premature—Enunciation of principles dbiter—- 


` e Vol XXXVII] 


CIVIL PROCEDURE CODE—1908—contd. 


Appeal, subsequent, against final order—Res judicata 
—Compramise decree disallowing interest—Execution 
Interest, claim for, legality of. 

Where a compromise decree for mesne profits, 
which reserved the determination of the amount in 
execution, expressly disallowed interest thereon, an 
order passed in execution on the application of the 
decree-holder allowing interest, on the ground that 
under the Code of Civil Procedure the term ‘mesne 
profits’ includes interest on mesne profits, is illegal. 

Where a decree is ambiguous or not clear it 
should be read in the light of the judgment, as the 
decree states only the final relief granted or other 
. determination of the suit and does not afford any 
information as to the matters which were in issue 
‘or have been decided. 


An order passed by a Court contingent on certain 
information which the parties are directed to furnish 
is not a final decision, and the dismissal of an appeal 
against such order on the ground of its being pre- 
mature, is not an aflirmance of that order so as to 
operate as res judicata in a subsequent appeal against 
the final order passed after the information was 
furnished in respect of the matters in controversy. 
Tho’ decision in the earlier appeal is only 
an affrmance of the order directing the parties to 
‘furnish further information, and the discussion of 
some principles’ of law by the Appellate Court 
-whiga were intended to help the parties and the 
Court below to arrivo at the final order and to save 
the necessity of a further appeal, is only to be 
understood as obiter dicta and is not res judicata in 
an appeal against the final order. When no appeal 
lies, the Appellate Court has no jurisdiction to 

, affirm, reverse or modify the decree or order of the 
Court below. 


The rojection of an application for review of 
a preliminary order does not give it uny finality 
or make it res judicata ina subsequent proceeding. 


Per Walsh, J——No Court should construe a decree 
withont looking at the issues and ascertaining what 
was ‘really determined with the help of the judg- 
ment. Similarly, no satisfactory conclusion can be 
arrived abas to what was determined by an appel- 
lato decree without looking at the grounds raised 
in appeal and in some way or another ascertaining 
what issues were actually discussed and decided. 
An executing Court caunot go behind a decree in 
the sense that it cannot alter, modify or amend its 
terms, But it can go behind it to ascertain what tho 
decree operates npon. 


A compromise decree was passod in favour of 9 for 
possession of certain property and mesno profits, the 
amount of the latter being left to be determined in exo- 
cution. The decree specilically disallowed interest on 
the mesne profits. ‘fhe mesne profits having been de- 
termined, 8 applied for execution and clafined interest 
on the amount, The Subordinate Judge con- 
sidered that, though the decree was silent as to 
interest, the same was legally awardablo and he con- 
cluded his order by saying that S. was entitled to 
recover frou T and others “Rs. 7,460-4-0 mesno 
profits up io date of plaint, ‘This set of defendants 
are liable to pay the amount of mesne profits with 
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interest and proportionate costs.” No final orders 
were, however, passed but the decrec-holders were 
required to state what amounts were due by euch 
party of judgment-deblors and what sum was re- 
alized from Z’s share and what amount T was liablo 
to pay. The defendants applied for a review of 
this order, which was rejected. Without furnishing 
the information and awaiting final decision, the de- 
fendants appealed to the High Court against tho 
said order which was dismissed as premature. The 
High Court proceeded, however, to discuss some 
principles of law. The final order having been 
pessed allowing interest on the mesne profits, the 
defendants again appealed against it. 1t was con- 
tended forthe plaintiffs that the dismissal of the 
earlier appeal operated as res judicata: 

Held, (1) that the first order of the lower Court 
was nota final order; 

(2) that the rejection of the application for its 
review did not place it on a better footing; 

(8) that the dismissal of the appeal preferred 
against that order did not operate as res judicata in 
the present appeal; 

(3) that it was competent to the High Court to 
construe the decree unaffected by its earlier order 
in appeal and to regard the watter as now open to 
appeal for the first time; 

(4) that, on the construction of the decree, interest 
could not be awarded on the mesne profits, “A “Tas 





Beregan v., SARVI BEGAN, 14 A. L. J. TI71 674 
— 0. XX, Rr. 6, 7 671 
—— 0. XX, R. 1l 836 


———— 0. XX, R. 12—Mesne profits, ascertainment 
of, application for — Decree directing ascertainment in 
execution, legality of —Dismissal for default, effect of 
—Subsequent application barred— Decree for posses- 
sion and mesne profits, form of. 

Under the terms of Order XX, rule 12, Civil Pro- 
cedure Code, mesne profits are assessed by an enquiry 
in the suit itself and not in execution, and the mesne 
profits so assessed form part of the money recover- 
able under the decree, 

A Court, therefore, acts in excess of its powers 
under the new Civil Procedure Code of 1908, if it 
passes a decree directing that mesne profits should 
be ascertained in execution. 

The dismissal for default of an application for 
ascertainment of mesne profits bars subsequent ap- 
plications even though the decreo in terms directed 
its ascertainmont in execution, 

Per Richardson, J—The proper way or ways of 
drawing up a decree formesne profits are indicated 
in Mulla’s’ Edition of the Civil Procedure Code in the 
notes to rule 12, Order XX. C GANGA PRASAD DUTT 
v, HEMANGINI DEBI -997 


O. XX, R. 14—P:e-emption —Decree based on 
compromise, compliance with, 

Plaintiff in a pre-emption suit was given a decree 
in terms of a compromise, according to which he 
was iater alia to separate off and give to defendant 
a certgin area of land within one month from the 
date of the decree. Before the expiration of that 
period plaintiff ceased to cultivate the area montion- 
ed in the decree, with the intentiou to let the defend. 





ant have possession of the land; 
es 
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Held, (1) that inasmuch as the decree was based 
upon a compromise, it was not a decree in a pre-emp- 
tion snit to which the provisions of rule 14, Order 
XX, of tho Civil Procedure Code could apply; 

(2) that even if it was a decree in a pre-emption 
suit, plaintiff had substantially complied with its 
terms. P Jam HAMID Arı v. Karim Din 806 
—--—— 0. XXI, R.2, O. XX, R. 11, S 47— Ciril 

Procedure Code (Act XIV of 1882), s. 244—Agree- 

ment for stay of execution before decree, whether ad- 

justment of dècree—Esecution—Agreement, plea of, 
in bar. 

Per Curiam.—Order XX], rule 2, Civil Procedure 
Code, which speaks of a decree being adjusted in 
whole or in part, assumes the existence of the decree 
at the time of adjustment. It has no application 
to cases in which the alleged adjustment was by 
virtue of an agreement entered into between the 
parties before the passing of the decree. 


Per Abdur Rahim, Offg. O. J. (Seshagiri Aiyar, J., 
dubitanteand Phillips, J., dissenting)—An agreement 
between the parties to a suit made before the 
passing of a decree, by which thé decree is not to 
be executed for a certain time, isa matter to be 
enquired into and decided by the executing Court 
within the meaning of section 47, Civil Procedure 
Code. 

Authorities reviewed. 

Per Abdur Rahim, Offg. C. J.—The Court which can 
postpone execution of a decree under Order XX, 
rule 1}, Civil Procedure Code, is the Court which 
passed the decree and the section does not define the 
powers of the executing Court. The power of the 
executing Court to grant postponement is derived 
from the language of section 47, which is very 
wide. ` 

The omission of the words ‘stay of execution’ in 
section 47 of the Code of 1908, which were embodied 
in section 244 of the Code of 1882, was not intended 
to exclude’ qtestions relating to stay of execution 
from the powersof the executing Court, Thelanguage 
of section 47 is comprehensive enough to include such 
questions. Under this section, questions relating to 
execution are not necessarily confined to those 
arising subsequent to the decree. 

Per Seshagiri Aiyar, J.— In matters of procedure, 
the principle of consistency and adherence to estab- 
lished practice will conduce to justice more than a 
strict adherence to logic. On a question of sub- 
stantive law, the existence of a course of decisions 
may not be as effective an answer as in the casc 
of procedural law. In the lattor class of cases, 
litigants should be enabled to rely on a settled 
practice. h 

Per Phillips, J.—It is very doubtful whother a 
question relating to the stay of execution of a decree 
can be said to be a question relating to its execution. 
The omission of-the words ‘stay of execution’ in 
section 47, of the Civil Proceduro Code of 1908, 
must have been deliberate and consequently gimport- 
anco should be attached to it. A 
An agreement for stay of execution made before the 


passing of axiccree which was not brought to the notice 
of the Court when it passed the decree, isnot a ques- 


* tjop which can be gole into by the executing Cour, 
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. 
for it impeaches the validity of the decree. The 
decree must be executed as it stands and the execut- 
ing Court cannot go bebind its terms. A further 
ground for excluding such an agreement from con- 
sideration is that the conduct of the parties amounts 
toan abuse of process of the Court, for they have 
collusively induced the Court to pass a decree which, 
according to their agreement, was never to have 
effect. M CHIDAMBARAM CHETTIAR V. KRISHNA 
Vaturyar, 21 M. DL. T. 24; 5 L. W. 182; (1917) M. W. 
N 44; 32 M. L. J. 18 836 


—— — 0. XXI, R. 10 133 


——— 0. XXI, R. 17, sus-r. (1)—Execution, appli- 
cation for, rejected as not in accordance with law, 
whether saves limitation 916 

O. XXI, Rr. 54 (g), 89, 90, 91, 92, S. 99— 

Execution of decree—Sale, order for, without prior 

attachment—Irregularity-—Appeal, sale held during 

pendency of -- Loss or prejudice to party, absence of -~a 

Appellate Court, duty of. 

Attachment is only a step tobe taken by the 
executing Court in bringing to sale the property 
of a judgment-debtor. If such a step is omitted and 
sale of the property is ordered, the sale can be 
set aside only if it has resulted in substantial loss 
to the party and once the sale is confirmed, the 
objection as toinvalidity of attachment can no 
longer be urged. The absence of attachment is a 
mere irregularity, which does not affect the jurisdio- 
tion of the executing Court to sell immoveable pro- 
perty. 

Section 99, Civil Precedure Code, shows the 
principle to be adopted in appeals. An Appellate 
Court should not reverse the order of the first Court 
ona point which is of no importance and which 
does not affect the merits of the case. 

Where a sale hag actually taken place and beén 
confirmed during the pendency of an appeal against 
an order for sale without a subsisting attachment, 
the Appellate Court should not set aside the sale 
where no loss or prejudice is shown to have resulted 
thereby to a party. WI SrivakoLunpu PILLAI v. 
Ganapatuy Iver, (1917) M. W. N. 89° 964 


——-— QO, XXI, R. 58 348 

O. KAT, Rr. 58 to 62—Operative order—In- 

vestigation, however little, sufficient—Second appeal 
Findings of mized law and fact. 

The findings that thero was no proper investiga- 
tion of a claim preferred under Order XXI, rule 58, 
Civil Procedure Code, and that, therefore, no operative 
order could be passed against the claimant under 
Order XXI, rule 61, 1 ivil Procedure Code, are find- 
ings of mixed law and fact, which can be questioned 
in second appeal. 

An order passed under Order KAJI, rules 60 to 62, 
Civil Procedure Code, is not an operative order only 
if there hasebeen no investigation whatever under 
Order XXT, rule 58, Civil Procedure Code, but it is 
an operative order if there has been some investiga- 
tion, whether perfunctory or satisfactory. For 
oxample, an order passed to the effect that a decd 
produced by a claimant or objector is not genuine, 
although it may be open to criticism on the ground 
that it is based upon tho mere examination of the 
deed, withwub a fair opportunity of proving it having 

4 4 
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ee, a 
been given to the claimant, is nevertheless an 
operative order. O Bat MAKAND v., MAQSUD ALI 
3 0, L. J. 519; 19 O. C. 357 92 


_——— 0. XXI, Rr. 60, 61, 62, 63 887 


ma ome O. XXI, Rr. 62, 63, S. 70—Rules framed 
under s. 10, r. 8 —Execution—Objections to sale of 
property—Court, power of, to amend application— 

Date of application—Construction of document— 
Decree, interpretation of—Res judicata—Burden of 
proof-—Costs—Mortgagor and mortgagee. 

Objections were taken tothe sale of proprietary 
rights in certain plots in execution of a decree, on the 
ground that the judgment-debtor had no proprietary 
title to the plots but simply aright to collect and 
appropriate their revenne. The Court took action 
under rule 8 framed by the U. P, Government under 
section 70, Civil Procedure Code, and notified in 
Notification No. +} Br, 
and referred to in paragraph 181 of the Oudh Civil 
Digest, Volume I. It considered the objections, with- 
out waiting for the result of a petition taking certain 
_ objections tothe sale that appeared to have in the 

meantime been sent by one of the objectors to the 
Local Government, and found thatthe objections 
were, sound and amended the decree-holder’s 
application so as to confine it to the sale of the right 
to receive revenue and to omit all reference to full 
proprietary title: 

Held, (1) that the Court was right in not waiting 
for the result of the petition ‘sent to the Local 
Government; f 

(2) that the Court had authority to amend tho 
application under the provisions of the above- 
mentioned rule 3; 

(8) that the date of the application must be taken 
to be the one on whichit had been originally 
presented tothe Court, and not the one on which 
the Court subsequently amended it, inasmuch as 
there was no new application, but simply an applica- 
tion made for the whole was reduced to an application 
for a part. 

A mortgagee got a decree on the basis of a 
mortgage-deed which described the mortgaged 
“property as a “rent-free jagi in a villago, It 
appeared that the mortgagor held a settlement 
decree in his favour, which did not clearly describo 
his rights in the village. But the entries in the 
revenue papers showed that theso rights were 
confined to the assignment of land revenue, so that 
he obtained no land in the village except the 
right to collect a portion of the land revenue from 
the zemindars:, 


Held, that the mortgagor must be taken to have 
‘mortgaged all the rights that he possessgd urder the 
settlement decree, and that, therefore, the right to 
receive land revenue, although not mentioned jn the 
deed as having been mortgaged, was affected by 
the decree obtained by the mortgagee. 


The subsequent mortgagees got a decree for sale 
of the mortgaged property against the mortgagor 
alone, Later on the -prior mortgagee obtained a 
similar decree against both the mortgagor and the 
subsoquent "mortgagee. Li execution of the former 
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decree the prior mortgagee applied under section 
282, Civil Procedure Code, (1882), [-= Order XXI, 
rule 62, Civil Procedure Code (1908)] for a declaration 
The Court dismissed 
the application, holding that the prior mortgage and 
the decree obtained on its basis did not relate 
tothe same property as was covered by the sub- 
sequent mortgage: , 

Held, that the above finding thatthe prior and 
the subsequent mortgages did not include one and 
the same property, did not operate as res judicata 
between the prior andthe subsequent mortgagees, 
inasmuch asthe point was nof one that could be 
decided under the provisions of section 282, Civil 
Procedure Code (1882) [-~=Order XXI, rule 62, Civil 
Procedure Code (1908); and that, therefore, the prior 
mortgagee was under no disability under tho 
-provisions of section 283, Civil Procedure Code, 
(1882), [= Order XXT, rule 68, Civil Procedure Code, 
(1908) ]. 

The burden of proving that a purchase of the 
subsequent mortgagee’s rights under a decree obtained 
by him against the mortgagor alone, was made prior 
toa later decree obtained by the prior mortgageo 
against both the mortgagor and the subsequent 
mortgagees, lies on the purchaser asserting that he 
is not bound by the latter decree. ‘ 

An objector who impugns the decree-holder’s 
title to the whole property cannot, in case his 
objections are disallowed, avoid payment of full costs 
incurred by the decree-holder, on the ground that 
he claimed only half the property. © SARFARAZ 
Flusarn v. AMAR OHAND Pat, 3 O. Ta. J. 529 78 
—— — O, XXI, R. 63 78, 348 
-- 0. XXI, R. 68—Evidence Act (I of 1872), 

ss. 102, 110——Suit, regular, to set aside attachment 

—Burden of proof—Possession, proof of—OQOrder— 

Appeal. 

The initial burden of proof in a reguler suit under 
- Order KAT, rule 63, Civil Procedure Code, lies on the 
-person who fails to get the attachment removed. 
On proving possession, however, the burden is shifted 
on to the person out of possession under section 110 of 
the Evidence Act and the finding that he has failed 
to discharge it is not open to appeal. LB Maune 
Po Hnix v. Ma HNYEIN 767 


O. XXI, R. 66, S. 115—Civil Procedure Code 
(Act XIV of 1882), s. 287—Government of India Act, 
1915, (a & 6 Geo. F, C. 61), s. 107—Execution—Sale 
proclgmation—Value of property to be sold, ascertain 
ment of—-Court, duty of— High Court, interference by 
—Jurisdiction—Administrative act. 4 
Order KAT, rule 66, of the Civil Procedure Code, 

1908, differs from section 287 of the Code of 1882, in 
thatit requires a Court to draw up a proclamation 
of sale, after. notice to the decree-holder and the 
judgment-debtor. 

The action of a Courtin settling the terms of a 
procl@uystion ander Order XXI, fule 66, is a judicial 
act. e 

It is the duty of a Court in preparing a proclama. 
tion of sale to state as fairly and agcurately as 
possible in the proclamation the value of the pro- 
perty. Itis absurd to enter gna proclamation two 
“greatly varying ostimates‘of the value of the 
property. . 
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Obiter dictum.—The jurisdiction of a High Court 
to interfere under section 107 of the Government of 
India Act, 1915, extends not only to judicial but also 
to administrative acts of the lower Courts. PAT 
Racuonats SINGH v. Hazari Sanu, 1 P. L. W. lilk 
2 P. L, J. 130 872 


=— O. XXI, R. 66, S. 2—Proclamation of sale— 
Order fixing upset price — Decree— Appeal 897 


Tam 0. XXI, R. 71, applicability of—Insolvent’s 
estate, sale of, by Keceiver—Purchaser failing to 


deposit one-fourth of purchase-money, liability of 
— Proceeding, meaning of 830 
comm O, XXT, R. 79 666 
m O, XXI, R. 89 964 


w =m O. XXI, R. 89, object of—Auction-sale, appli- 
cation to set aside, by judgment-debtor after transfer- 
ring property, if maintainable—Transferee of property, 
right of, to apply to set aside sale. 

_ A judgment-debtor who has transferred his interest 

in the property to a third person after the Court- 

` sale has still a right to make an application to have 
the sale set aside under Order XXI, rule 89, of the 

Civil Procedure Code, 1908; being in the oyo of 

the law the person owning the property. j 


! 

The object of rule 89 of Order XXI of the Civil 
Procedure Code, 1908, is not merely or not specifically 
to preserve the immoveable property in the hands 
of the judgment-debtor, but to ensure, so far as may 
be possible, that immoveable property shall not at 
Court-sales be sold at inadequate prices. 


Per Batchelor, J—The change brought about by 
rule 89 of Order XXI of the Civil Procedure Code, 
1908, may be understood as embodying the desire 
of the Legislature to make it clear that a purchaser 
acquiring title before the auction-sale is competent 
to apply under this provision of the law. B PANDU- 
RANG LAXMAN UPHADE v. Govinna DADA UPHADE, 18 
Bom. L. R. 571; 40 B. 557 211 


—— —— 0., XXI, R. 90 964, 827 


= O. XXI, R. 90—Sale without notice to judg- 
ment-debtor, validity of-—Auction-purchaser, estent of 
protection to, under irregular sale—Notice, absence of 

—Burden of proof. : 

A Court auction-sale held without notice to the 
judgment-debtor, whose interests are to be directly 
affected by the sale, is vitiated by such a gtave and 
material irregularity that it is liable to be set aside on 
that sole ground, unless it is proved that the judg- 
ment-debtor hud knowledge of the execution proceed- 
ings or wilfully kept himself in the background or 
there are other valid defences to his claim, 


A bona fide auction-purchaser is protected as 
against an irregular sale where the decree in execu- 
tion of which the sale is held, was passg@ by a 
Court having jurisdiction, though the decrge was 
vitiated by ilegality or was afterwards set aside. 
But irregularity in the conduct of the sale itself 
which vitfated it can be urged against the Court 
augtion-purchaser also in proper proceedings by way 
of application or of sit within the time prescribefl 
by law, 

. 
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Where a sale is sought to be set aside for want of 
notice to the judgment-debtor and that the same was 
not in fact issued through Court, it is for the Court 
auction-purchaser to prove that the judgment-debtox- 
was otherwise aware of the sale and to set up 
appropriate defences. M TANGUTURI JAGANNADHAM 


v. SESHAGIRI Rao, 20 M. L. T. 479 387 
—- — 0. XXI, Rr. 91, 92 964 
—— — 0. XXI, R. 93 763 





— O. XXI, R, 983—Auction sale—Return of pur- 
chase-money when allowed. 

Under the provisions of the Civil Procedure Code, 
1908, it is only when an execution sale has been set 
aside that the purchase-money can be returned to 


the purchaser. A Nanno Lat v. Buaawan Das, 14 
A. L, J. 1216 


——- — 0. KAT, Rr. 98 To 103 Execution sale, pir- 
chase at, benami- Resistance to certified purchaser 
by person deriving title from judgment-debtor — 
Suit for possession by benamidar purchaser, whether 


lies . 497 . 
— O. KAT, Rr. 99 ro 103 497 


——— 0. XXII, R, 8—Suit tor ejectment and arrears 
of rent-—Death of co-plaintiff—Legal represe®tative, 
failure to bring, on record—Abatement of suit, 

Two brothers, B and N, who were not members 
of a joint Hindu family, sued for ejectment of 
defendant from a house and for arrears of rent due 
from him. During the pendency of the suit B. died 
and his legal representatives were not brought on 
record within the statutory period: i 

Held, that inasmuch as the suit could proceed in 
the absence of B’s legal representatives, it abated 
only in respect of his share, and not in respect of the 
share of N. P NIRANJAN Nava v. AFZAL Hussain 





2 777 
—-— 0. XXTI, R. 10 998 
— — 0. XXIL, R. 1 . 414 . 
—— — 0. XXIII, R. 1 414, 940 


—~ — O. XXIII, R. 1—Appeal, withdrawal of, withe 
out express permission to bring fresh suit —Subsequent 
suit, whether barred. 

In order to satisfy the provisions of Order XXIII, 

rule 1, the permission given by the Court to bring a 
fresh suit must be in express terms and cannot be 
implied. 
- Plaintiff sued for a declaration that a mortgage 
executed by the widow ofa collateral of his should 
not affect his reversionary rights. His suit was 
dismissed, and he appealed to the Divisional Judge. 
During the pendency of the appeal the widow died, 
und tho platntiff prayed to be allowed to withdraw 
the appeal, as he was now entitled to sue for posses- 
sion. The Divisional Judge granted his request and 
dismissed the appeal. He brought a suit for posses- 
sion based on the same allegations asthe previous 
suit: 

Held, that the suit was barred by Order KALI, 
rule -1, as express permission to bring a fresh snit had 
not keen given in the order dismissing plaintiff's 
appeal and the claim was based on the same cause of 
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action as in the prior suit. P Jita SINGH ~v. Harr 
Sineu, 27”. R. 1916 128 


0. XXIII, Rr. 1, 3, difference between pro- 
ceedings under— Withdrawal of suit on compromise 
- Duty of Court. 

The difference between proceedings under rules | 
and 8, of Order XXIII, of the Civil Procedure Code, 
lies in the fact that under rule 1 a Court is dealing 
with the plaintiff only and under rule 3 a Court is 
dealing with the plaintiff and defendant together, 
and is considering whether there has been any agree- 
ment made between the plaintiff and defendant foran 
adjustment of the claim. As goon as a suitis instituted 
and a summons served upon the defendant, the .de- 
fendant is entitled to claim any costs that he inours 
by entering appearance. If by any agreement outside 
the Court a concession is made by the plaintiff on 
the one hand with regard to his claim and a conces- 
sion made by the defendant on the other with regard 
to his costs, then there are present all the elements of 
a compromise. PAT MUHAMMAD ABDUL GHANI v. 
BALMOKUND SUKUL 421 


———— 0. XXIII, R. 1 (2), S. 115—Court, whether 
can order withdrawal of suit without permission to 
institute fresh suit—Revision. 

Where the plaintiff makes an application to with- 
draw from a suit with liberty to bring a fresh suit 
and dhe Court considers that such liberty ought not 
to be granted, the proper course is simply to dismiss 
the application and then proceed with the trial of 
the suit. In such a case it is not competent to the 
Court to make an order allowing the application for 
withdrawal without permission to institute a fresh 
suit on the same cause of action. C SURADHANI 
DEBYA v. CHANoRA Naru, 20 C, W. N. 1011 131 


O. XXIII, R. 1 (3) 


O. XXIII, R. 3 
0. XXIII, R. 3. 


Order XXIII, rule 3, of the Civil Procedure Code 
read with section 83 of the Probate and Adminis- 
tration Aot, do not say that it is competent to the 
Courts to allow the parties to divide the testator’s 
property without proving the Will, PAT JANAK- 
BATI THAKURAIN v. GAJANAND THAKUR, 260. W. N. 
986;-1 P. L. J. 377; 1 P. L. W. 41 12 


0. XXIV, R. 3—Deposit and tender, dis- 
tinction between 444 


———-- 0, XXXII, R. 7—Civil Procedure Code (Act 
XIV of 1862), s. 462- -Compromise for minor by 
Court of Wards—-Leave of Court, whether necessary 
— Court of Wards Act \1X B. C of 1879), ss. 18, 57. 
Order XXXII, rule 7, Civil Procedure Code, 1908, 

or section 462, Civil Procedure Code, 1882, does not 

apply when a suit is compromised by {he Court of 

Wards on behalf of a minor ward. Such compromise 

is binding without leave of the Civil Court. C 

Naxymo DEWANI V. JERANG Dewan 971 


O. XXXIII, R. 5 (e)—Application for leave 
to sue as pauper Discretion of Court—“Agreement” 
and “proposed suit,” meaning of. 

An application for leave to sue as a pauper is within 

the discretion of the Court to grant or reject, | z 





140, 421 
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An agreement, in order to bar an application under 
Order XXXIIT, rule 5 (e), must be one with refer- 
ence to the subject-matter of the propesed suit, and 
the word “proposed” indicates that it must have 
reference to the suit which has been instituted and 
that the agreoment referred to must be a champertous 
agreement. A Mansa PURI ~. HARBHAGAT ee 

2 
———~ 0. XXXIV, R. 1-Joint Hindu family— 

Manager, whether represents other members 833 
———— 0. XXXIV, Rr. 2, 3 —Mortgage—Decree for 

foreclosure—Computation of time for payment— 

Appellate decree, effect of. 

In a deoree for foreclosure the period of time 
allowed to the mortgagor to redeem runs from the 
date of the decree of the Court of first instance, 
unless in an appeal from the decree the Appellate 
Court enlarges the time. 

The Trial Court cannot in the exercise of its dis- 
cretion under Order XXXIV, rule 3 (2), accept pay- 
ment after the final decree has been passed. C 





ALI MAMUD v. MIARISH 779 
0. XXXIV, R. 6 (2) 255 
—— 0. XXXIV, Re. 11, 12 343 


~~ — 0. XXXIV, R. 14, S. 47—Compromise decree 

— Mortgage—Execution —Mortgaged property, whether 

can be sold in execution. 

In a suit for recovery of money due ona hand- 
note a compromise was effected in the following 
terms:— 

“Till the realization of the entire decretal amount 
with costs and interest, the defendants have given 
as security the under-mentioned property for which 
a separate registered bond has been executed. In 
default of one instalment the petitioner shall be 
bound topay the entire amount of the decree with 
costs and interest, etc. The plaintiffs shall be entitled 
to realize their dues on all the instalments, firstly, 
from property given insecurity and afterwards...from 
the petitioners’ persons and other properties. ” 

A decree was passed in terms of the compromise: 

Held, that by virtue of Order XXXIY, rule 1, 
Civil Procedure Code, the property given in seourity 
could not be sold in execution of the consent decree. 
PAT Goxut Narta Jaa v., Prax Mat Marwari, 1 P. 
L. W. 69 397 


O. XXXVIII, Rr. 5 (b), 6 (b)—Surety, 
withdrawal of—Order permitting withdrawal without 
notice to parties, effect of —Recission of order, legality 
of—Continwing guarantor, position of, 

A person who stands surety for a judgment- 
debtor*under Order XXXVIII, rule & (b), Code of 
Civil Procedure, cannot withdraw from the guarantee 
atany time by simply giving notice of his intention 
not to be a surety any longer. 

An order of a Court discharging a surety without 
notice to the parties can be rescinded on the applica- 
tion of any of the parties. 

Obiter.—Where the guarantee is a continuing one 
the gurety may withdraw as to any future trans- 
action” but where a surety has given a guarantee to 
cover a definite case he cannot simply by a notice to 
the creditor withdraw the guarantee soas to nullify 
altogether the effect of the security. C ABDUL Bary 
v, BELAYAT ALI x 919 

© er — 0, XXXTIII, R, 6 6b) 





1035 


919. 


1036 


CIVIL PROCEDURE CODE—1908—contd. ' 


wer —— O, XLI, R. J, O. XLII, R. 1—Appeal, right 
of—Acceptance of benefit under order appealed 

against—Hstoppel — Evidence Act (I of 1872), s. 115. 

When a party has unconditionally accepted and 
taken advantage of an order, -which directs the 
payment to him of a certain sumof money by the 
other party, he is precluded from appealing against 
‘that order. 

A party who has adopted an order of the Court 
and acted under it cannot, after he has enjoyed a 
benefit under the order, contend that itis valid for 
one purpose and invalid for another. 

A suit was dismissed for want of prosecution and 
on the application of the plaintiff was ordered to 
be restored to its file, on the plaintiff's paying to the 
defendants a sum of money towards their costs of 
and incidental to the application. The defendants 
accepted the said sum paid by the plaintiff without 

_ recording their intention to appeal against the order: 
Held, that the defendants, after having accepted 
the money without protest, were precluded from 
appealing against the order. © BANKU CHANDRA 
Bose v. Marium Bream, 21 O. W., N. 232 804 
0. XLI, R. 5, applicability of—Erecution— 
Appeal—Application to stay execution, maintain- 

ability of, uae 

The provisions of Order XLI, rule 6, are applicable 
mutatis mutandis to applications on the execution side. 

An application made by an appellant to an appeal 
pending on the execution side in the High Court, 
asking foran order to restrain the Court of first 
instance from taking any steps in execution pend- 
ing the disposal of the appeal, is entertainable under 
Order XLI, rule 5, of the Civil Procedure Code, 1908. 
A BALBIR PRASAD v. Karan SINGH 752 


0. XLI, R. 23—Preliminary point—Decision 
on one tssue—Remand. 

Inacase four issues were framed and the first 
Court decided an issue and finally disposed of the 
suit. The lower Appellate Court remanded the suit 
under Order XLI, rule 28: 

Held, that the decision was on a preliminary point 
within the meaning of Order XLI, rule 23, and the 

` guit was properly remanded. A KAMTA v, PARBHU 
Dayar, 15 A. L. J. 30 383 


O. XLI, R. 28 -—Remanad, order of—Prelimi- 
nary point 844 


——-—— 0. ALI, R. 25—High Court, 
remit case for trial of fresh issue. 
Even if it be competent to the High Cpurt in 

second appeal to remit a case for re-hearing on an 

issue not raised in the pleadings or even suggested 
in the Courts below, it ought only to be done in 
exceptional cases for good cause shown and on 
payment of ‘all costs thrown away. PC RAM 

CHANDRA Buans'Deo v. SECRETARY OF State, 20 

0. W. N. 1245; 20 M. L. T. 235; (1916) 2 M. W.N. 

175; 4 L. W. 251; 14 A. L, J. 1009: 18 Bom, L. R. R38: 

24 C. L, J. 296; 81 M. L. J. 745; 48 O. 1104 | e223 


O. XLI, R. 27 (b), interpretation of ~Appeal 
—Evidence, additional, when may be admitted— 
Court, discretion of. 

Rule 27 (b) of Order XLI of the Civil Procedure 











power of, to 


e Code, 1908, dees not men that in order to enable the s 
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Appellate Court to pronounce judgment in favonr of 
a particular party additional evidente “should be 
admitted in appeal; it means only that where it is 
impossible to pronounce judgment at all on the evi- 
dence, the Court may call for a document. PAT 
KALIKA Derr MANDAR v. Tursi MANDAR, 1 P. LJ. 
435 1008 
0, XLI, R. 81—Judgment of Appellate Court, 

contents of —Evidence, appreciation of. 

In writing a judgment a Court should not quote 
the judgment of some other Court nor refer to the 
opinion of that other Court as its own, but ought to 
give its own reasons for its finding and to set out in 
its judgment its appreciation of the evidence 
which it is bound to consider. O JAGAN NATH v, 
BINDESHWARI PRASAD, 3 O. L. J. 620 435 
O. XLI, R. 838—Appellate Court, power of, to 

pass decree against co-defendant against whom no 

appeal has been preferred. 

Under rule 33 of Order XLI of the Civil Procedure 
Code an Appellate Court has power, in an appeal 
from a decree passed against one or more co-defend- 
ants, to pass a decree against any or all of them. 
PAT SURAJNARAIN SINGH v. SUGRA 842 
O, XLII, R. 1 804 


——— 0. XLIII 348 


0. XLIII —Appeal against order refusing 
documentary evidence, whether lies. . 
Qbiter dictum.—Order XLIII, Civil Procedure 

Code, does not contemplate the filing of any appeal 

against an order refusing or accepting dooumentary 

evidence which has been tendered. © PIYARI v, 

JAGANNATH KUAR, 8 O. L. J. 538; 19 O. C. 314 84 


0. XLIII, R. 1 (w), O. XLVII, R. 7, O, IX, 
R. 9—F'xecution application, dismissal of, for default 
—Restoration—Review of restoration order and its 
cancellation—Subsequent review of order for dismissal 
for default, whether lies, 4 
An application for execution of a decree having 

been dismissed for default, it was, on thé application 

of the decree-holder- nuder Order IX, rule 9, Civil 

Procedure Code, restored in Execution Petition 

No. 36 of 1913. In Execution Petition No 49 

of 1913 the judgment-debtors applied for a review 

of the restoration order on the gronnd that it was 
passed without notice to them. ‘The Court granted 
the review and set aside the order of restoration.’ The 
deeree-holder then applied in Execution Petition 

No. 52 of 1913 for review of the original order 

dismissing the execution petition for default, which 

was granted: : 

Held, that Execution Petition No. 52 of 1913 
was not in effect for a review of the order in 
Execution Petition No. 39 of 19'3, whose scope could 
not be enlarged by implicatiouw so as to affect the 
order of dismissal of the original execntion petition, 
which was diable to be reviewed independently, 
M Kani SHETTATHI v. SHAMA Rat, 9 L. W. 124; 
2LM. L. T. 297 229 


0. XLVI, R. l 227 
—- — QO. KUNTI, R. 4—Review—Production of new 
document—Proof, necessity of. 


A party applying for review of judgment on the 
ground cf **discovery of a document not produced at 
e 
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the trial ig required, mider rule 4 of Order KIWA, 
to furnish strict proof of tlie norl-availdbility of the 
document at the tine of the tridl or to satisfy the 
Gourt that its tior-production was not due to any 
jack of diligence on his part. A Kariya MANTO 
Kuri v. Ram SARUP 399 


—— — O, KUVII, B. 7 229 


—— — Son. TI—Arbitration, reference to, scope of 
— Right of arbitrators to rely on custom—Award 
decreeing allowance on reduction, validity of 271 


— — Bag, II- Arbitration and award—Award, 
filing of 140 
-—-—~-- Scu. II, PARA. 3, §. 105, O. XLI, R. 23—Arbi- 
tration and award—Award made within time fixed by 
Court but filed beyond it, validity of—‘Decision on 
merits’, supersession of award, whether affects — Re- 

mand, order of—Preliminary point. 7 

The acceptance or supersession of an award affects 
the deoision on the merits of the case. 

There is nothing in the rules in Schedule II of the 
Civil Procedure Code on arbitration to show that 
an award would be invalid if not filed on or before 
the time fixed for the filing of it in Court. All 
that is required by rule 3 of Schedule II is that the 
Court must fix a time forthe making of the award 
and an award would be valid if made within the time 
fixe®, though not filed in Court on the date fixed for 
submitting the award to Conrt. 

A case was referred to arbitration and 19th 
December was fixed for submitting the award to the 
Court. On that date the award was not filed, and 
the Court superseded the reference, and proceeded 
to hear the case on the merits. The arbitrator signed 
the award at 7 Pp. M.on the same day and filed it in 
Court on 21st December. The Court, nevertheless, 
decided the case on the evidence. On appeal, the 

` District Judge set aside the decree of the first 
Court and remanded the case under Order XLI, 
rule 23, to ba tried in accordance with the award: 

Held, (1) that the order of supersession of the 
award was one affecting the merits of the case 
within the meaning of section 106 of the Civil Pro- 
cedure Code; 

(2) that inasmuch as no particular hour was fixed 
by the Court for making the award, it must be taken 
tohave been made within the time fixed by the 
Court, notwithstanding that it was made after the 
rising of the Court; 


(3) that the action of the Court in superseding 
the award amounted to a decision on a preliminary 
point within the meaning of rule 23 of Order XLI of 
the Civil Procedure Code and the order of remand 
by the District Judge was, therefore, correctly made, 
PAT RADHA KANTA MISSER V. JALADHAR Jaa 844 


vn —— Bonm, IT, PARA. 15—ArbitrationAward—Ar- 
bitrators, authority of—Evidence, insufficiency of, 
whether ground for refusing to enforce award. 

Unless otherwise restricted by the order of 
reference, arbitrators are the final judges of matters 
of fact and so long as they act within the authority 
conferred on them, with fairness, the parties are 
bound by their decision and it is not for a Court 


to say thar in its opinion the evjdenee was not | 
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Bilficierit to e&tablish tlie conclusion dt which the 
Brbitrators ‘arrived. The mere fact that the Judge 
thought that the arbitrators had not given sufficient 
weight tothe provisions of section 110, Evidence Act, 
is no ground for refusing to enforce an award, 

In order to make out æ case for impeaching an 
award on the ground that witnesses were not 
examined by the arbitrators, there must be evidence 
to shew that witnesses were distinctly tendered to 
them. LB Ma Ssin Mya v. SWAMI 807 


COMMERCIAL INTERCOURSE with ENEMIES 
ORDINANCE 644 


COMPANIES ACT (VI oF 1882), S. 213 250 


COMPANIES ACT (VIL or 1913), S. 388— Rectification 
of register—Appeal, conditions precedent to—Pur- 
chaser of shares at Court sale, rights of-—Transfer of 
shares— Articles of association—Discretion of Directors 
— Civil Procedure Code (Act V of 198), s 100, 
O. XXT, r. 79. 

The proviso to section 38 of the Indian Companies 
Act, 1913, should not be confined to the last clause, 
but .must be read asa general reservation imposed 
on all the clauses of the section, 

The conditions precedent to the existence of a right 
of appeal under section 38 are that the lower Court 
should have directed an issue to be tried in which 
some question of law was raised, and that that Court 
should have come to a decision on such issue, 

An appeal can lie from the decision of an issue 
directed to be tried on the grounds mentioned in 
section 100, Civil Procedure Code. 

The purchaser of certain shares of a limited Com- 
pany at a Court sale in execution of a decree against 
the share-holder is not entitled as of right to have 
the shares transferred by the Company to his name. 
The position of a purchaser at a Court sale is neither 
better nor worse than that of a private pur- 
chaser. 

Per Batchelor, J.—Whether the sale*is made by a 
private individual or by a Court, it is clear that the 
thing sold and transferred from the seller to the 
buyer is merely the property in the shares plus a 
limited, not an absolute, right to have the transfer 
registered. The Gourt never has to sell the absolute 


` right of forcing the Directors to register the pur- 


chager’s name, 


Per Shah, J.—It does not follow from the provisions 
of Orčer XXI, rule 79, Civil Procedure Code, that 
the Directors are compellable to accept the purchaser 
as tle transferee for otherwise the Company 
would have the benefit of the shares to itself, B 
MANILAL BRIJLAL SHAH v. GORDON SPINNING AND 
MANUFACTURING Co., Lrp.,'}8 Bom. L. R. 982; 41 B. 76 

666 
—~--——— S. 17l—Jurisdiction—Suit, maintainability 
of. 

Where, after a Bank had been ordered by a Court 
to bg wound-up, a person sued both the voluntary and 
the offfcial liquidators of the Bank for recovery of 
his pay forhis employment by the voluntary liquidators 
for the period prior to the winding up order: 

Held, that section 17! of the Companiés Act applied 
to the case and that the snit could not be entertained 


. 
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without the leave of the Court conducting the liqui- 
dation proceedings. O JIWAN Lan ~. RADHA NATH 
Dass, 30. L. J. 641 427 
— Ss. 171, 225 —Suit against company after 
order of winding-wp— Permission— Appellate Court, 
power of—Suit for declaration of non-liability— 

Jurisdiction, 

An Appellate Court does not ordinarily interfere 
with the discretion of a Court in the matter of 
granting leave to continue an action against a 
company which is being wound up, but where 
the order of the lower Conrt is wholly wrong it 
will not be sustained. 

Persons alleged to be contributories of a company 
which is being wound up cannot, after. the order 
of winding up, be allowed to have recourse to an 
action for the purpose of having an adjudication 
upon their liability to pay calls on their shares. 
Such a matter is peculiarly within the jurisdiction 
of the Court conducting the liquidation and cannot 
be decided by any other Court. 

Sembdle.—An order granting permission to proceed 
with an action against a company, after the 
winding-up order hasbeen made, does not amount 
to a permission to institute the suit, P AMRITSAR 
Natronat BANKING Co, Lro. v. Monax Lan, 13 P. R. 
J917; 29 P. L. R. 1917 791 
— S. 225 791 


CONSIDERATION, non-receipt of, plea as to—Bond, 
recital in, as to receipt of consideration, whether 
evidence of such receipt. f 
Ordinarily where a plaintiff sues for the recovery of 

money due ona bond and proves the execution of 

that bond, the onus lies on the exeoutant to ostablish 
that he executed the bond without receipt of the con- 
sideration money. < 

The recital in a bond as to receipt of the considera- 
tion money is admissible in evidence to prove such 
receipt. O LACHHMAN PRASAD v. HARDEO BAKusH, 

30. L. J. 473 č i 31 

—, receipt of - Registration, admission at time 











of—-Presum ption + Burden of proof 874 
CONSTRUCTION or DOCUMENT — Ambiguity 870 
en — Charge or mortgage— Redemption 166 





gage—Test, : < ; 

The test for determining whether a document is a 
mortgage or a sale is, whether the relation of 
creditor and debtor subsists between the parties after 
execution of the document. If it does, the document 
is a mortgage. LB ‘Ma Suwe U v., Mavune’Po Lu, 
9 Bor. L. T. 177 9i 


ma —— Intention of parties—Deed fifty years f old, in- 

lerpretation of. ` i h 

In interpreting a document the intention of the 
parties must be gathered from the document or from 
the language of the document viewed in the light of 
the surrounding circumstances. 

A Court after a lapse of thirty years omfht to 
require cogent evidence to induce it to hold thatean in- 
strument is not what it purports tobe. A KALPU 


Rar v. Bent Mapuo SAHU 835 
v = -—— Kabuliyat 847 
T e 
s 
e 
. . 5 
° 6 
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— Conditional sale-—Option to repurchase—Mort- . 


v 


e hi an = 
[19176 


CONSTRUCTION or DOCUMENT—conid. 
. 
+= — Mortgage-deed, interpretation of—Interest, 
. covenant to pay, on default of payfheftt of instal- 


ment . 442 
~~~ -— Sale or mortgage - Question of fact or of law 
297 


».———— Trust, deed of —Property divided into three lots 
- — Limitation. as to one, whether applicable to others 
—ZIntention — Addition of words, whether permissible. 
“In construing a deed of trust, whereby certain 
property belonging-jointly to three brothers is divided 
into three lots and one lot is allotted to each of the 
brothers and a limitation ia provided as to the share 
of the first deceased brother but not as to the others, 
the-limitation regarding cach scheduled share should 
be read alike and if such a reading necessitates-the 
addition of some words to the deed, it is permissible. 
B PRANJIWANDAS KALIDAS v, SHAMKORERAI, 18 Bom. 
L. R. 616 263 


~- — Vested interest, transfer of--Witl and gifft, 
deeds of, ewecuted simultanecously—Statement in Wilt 
as to revocability of gift, effect of —Estoppel. 

Where a document, executed on account of 
natural love and affection and registered as a non- 
testamentary document relating to immoveable pro- 
perty, stated that, as the executant was “giving” the 
property to the person named therein to be enjoyed 
by the latter as owner after the death of the former 
and his widow, he agreed not to transfer the pro- 
perty by gift, sale, ‘or mortgage, or encumber or 
hypothecate it: 

Held, that the document transferred’a vested 
interest by gift and was not a devise that could be 
revoked. ` 

Where a deed of gift and a. deed of Will are 
executed simultaneously, the fact that the executant ` 
states in the .latter deed that he shall have the 
power to revoke the former on the occurrence of 

“a certain specified contingency, does not detract” 
from the former deed operating as a deed of- gift. 

Obiter dictum.—Where in consideration of A’s 
withdrawing all claims to properties transferred- to 
B, A is given some property under a deed executed in 
his- favour, B is estopped from questioning the 
validity of the deed. © Dip Narain SINGH v. HAR- 
GOBIND SINGH, 8 O. L. J. 526 69 


CONTRACT—Contract O. I. F. D./A.—Vendor and 
purchaser—Shipment of goods—-Outbreak of hosti- 
lities between. Governments of shipper and consignee 
while goods and shipping documents in transitu— 
King’s ‘Proclamation forbidding commercial inter- 
course with enennes, effect of—Commercial Inter- 
course with Enemies Ordinance (VI of 1914)—Tender 
of bill of lading — Liability of buyer —Vessel seized 
as prize— Acceptance of bill of eachange . after 
announcement of hostilities—Non-payment at maturity 
—Subsequent delivery of goods—Liability of buyer to 
pay bill with interest Seller negotiating with shipper 
for passing goods on to buyer— Priority of contract— 
Effect of War Proelamation—Negotiable Instruments 
Act (XXVI of 1881), ss. 82 483—Contract Act (IX of 
1872), s &6 2 
Ordinarily C. I. F. contracts, under which one of 

- the parties is bound to supply the other with shipping 
documents, before the latter can be compelled to 
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repay him his outlay, are regulated by the pro- 
visions of sections 82 and 43 of the Negotiable 
Instruments Act. The consideration for the accep- 
tance of the bill of exchange under C. I. F. contracts 
D/A, i e, acceptance against documents, is, according 


to law and mercantile usage, no more than the . 


tender of good and valid shipping documents to the 
buyer, and if the buyer accepts the seller’s bill, the 
matter is finally concluded between the seller and 

the buyer. Anyrisk thereafter is the buyer’s and 
` he is not entitled to refuse payment on maturity, 
and if he does, he is liable for overdue interest after 
that date. 

Exceptions have, however, been grafted on this 
rulo by war conditions, 

A contract of affreightment entered into in time of 
peace between the subjects of countries which go 
to war, while part at least of that contract is 
executory, is thereby immediately and finally 
avoided. 

Where the bill of exchange and shipping docu- 
ments are presented to. and are accepted by the 
buyer before the commencement of hostilities, the 
buyer is bound to pay for them at maturity even 
though the goods were for a time detained in transitu 
as prize if they are subsequently delivered to him 
and, df he refuses to pay on maturity, he is liable 
for overdue interest after that date. 

Dubitante. —W here the buyer accepts a bill of Jad- 
ing, but neither the goods nor the shipping documents 
ure delivered to the buyer owing to outbreak of war 
between the Governments of the parties, it must bo 
held, following Arnhold Karberg § Co. v. Blythe, Green, 
Jourdain §* Co., Theodor Schneider §' Co, v, Burgett 
and Newsam, (1915) 2 K. B. 379; 84 L. J. K. B. 
1672, that, inasmuch as the bill of lading had 
become void before it was tendered to the buyer, 
there was at the time a failure of consideration for 
the acceptance of the bill and the buyer was not 
bound to pay at maturity. : 

Semble.—If the matter were res integra, it is difficult 
to see how, if the shipping documents came into the 
possession of the buyer as good contracts before the 
declaration of hostilities, the fact that war broke 
almost immediately afterwards, would absolve the 
buyer from his obligation to pay the bill which he 
had accepted against the shipping Jocuments. 


Contracts entered into between subjects of countries 
which were at peace when the contracts were made, 
are not necessarily abrogated by the breaking out 
of hostilities between those countries. The general 
rule appears to be that unless the contracts are of 
a very special kind, the effect of war is not to 
avoid them totally but merely to suspend the re- 
medies of one or other of the parties to them. Such 
contracts would doubtless remain in abeyance during 
the continuance of hostilities but upon their ceasing 
no good reason can be shown why the rights still 
enforceable should not be duly enforced, the Gov- 
ernments of the parties to such contracts having 
now re-established all peaceful and normal rela- 
tions. 


There are, however, exceptions to be engrafted 
upon these general rules. Ifthe contract ist of a 
kind” requiring continuous performance of mutual 
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duties by the parties to 
cannot be so mutually performed during the 
continuance of a war, and farther suspension 
of such mutual rights and obligations for an 
indefinite period going much beyond merely placing 
the contract in abeyance, the result in the cye of 
the law would be that the original contract is void, 
inasmuch .as taking it up upon cessation of hostili- 
ties would be something more than renewing it, 
would, in fact, be substituting for it an entirely new 
contract. A like rule would doubtless be applied 
to the case of partnerships between subjects of 
belligerent States. 


it and such duties 


Looking to the spirit of the King’s Proclamation and 
the Commercial Intercourse with Enemies Ordinance, 
VL of 1914, the words ‘forbidding commercial inter- 
course with enemy subjects’ would mean purchasing 
goods, wares or merchandise of and from the 
enemy's country. It does not prohibit every kind of 
intercourse between the King’s subjects and the 
enemy. The scheme of the Proclamation, especially 
tho preamble, rests on the old Common Law and is 
intended to prohibit actual trading or the institution 
‘and maintenance of commercial relations with the 
enemy on and after the date of the cxistence of a 
state of war. It is doubtful, however, whether 
merely taking over a suspended contract, the com- 
pletion of which, if it ever could be completed, could 
not by any means augment the enemy’s wealth or 
increase his eftiviency, would be any contravention of 
the spirit of the Proclamation. It would be other- 
wise if, in order to effect the completion of such 
a contract, ib were necessary to do anything to the 
detriment or diminution of His Britannic Majesty's 
resources and the corresponding increase of those of 
the enemy. 


In cases where the seller gets the skipping docu- 
ments from the shipper and the insurance company 
and has completed all that he is bouud todo under 
a C. I. F. contract by forwarding to the buyer valid 
and legal bilis of lading and a valid and legal insur- 
ance, he has done all that he is required to do 
under the contract and is entitled to claim immediate 
payment, though he cannot have the documents owing to 
intervening conditions of space and time which pre- 
vent their instant transference to the buyer. The 
contract between the shipper, the insurance company 
and the buyer cannot be treated in the first instance, 
as hasbeen done by the Courts in England, as a 
contract between/the shipper, the insurance company 
and the seller, so that in the event of its becoming 
void before the goods reach the seller, the’ resultant 
loss would fall on the seller and not on the buyer. 

Defendants, a Bombay firm, ordered of the plaint- 
iffs, merchants in Glasgow, certain goods to be 
delivered at Madras O. I. F. terms, The plaintiffs 
shipped the goods from a German port through two 
German ships, Barcnfels and Kybfels on 15th July 
1914 and 25th July 1914 respectively. The bill of 
exchange for the first shipment and other shipping 
documents were presented to defendanit#and accept- 
ed by them on 31st July 1914. The bill of exchange 

efor the second shipmont was resented to and accept- 
ed by defendants on 10th November 1914. Both 
bills were not ‘honowed at maturity, War having 
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broken out between England and Germany the 
Barenfels was seized as a prize during voyage, but 
was allowed later to continue her voyage and the 
goods were delivered to defendants at Madras on 
: payment of the first bill. The cargo by the Kybfels 
was never delivered to defendants. 
-for interest on the first bill from the date of maturity 
to date of payment and for the amount due on the 
second bill with interest: 
Held, (1) that defendants ‘were liable on the rst 
bill for ‘the overdue interest after maturity; 

(21 that as the bill of lading for the second ship- 
ment-had become a void contract before it -was ten- 
dered to the defendants, defendants were not liable 
for the amount of the bill or interest. B MARSHALL 
Å Co. v. NAGINCHAND PHULCHAND, 18 Box. L. R. 915 


644 
= Mercantile custom, plea of, in variation of 
contract, whether sustainable Cogs 271 


— —, verbal— Bur den of proof. 

A plaintiff suing upon a contract must establish 
it conclusively to the satisfaction of the Court. PAT 
BALDHARI SINGH v, BASAR ALI KALAL 967 


CONTRACT cau (IX of 1872), S. 1 241; 271 
7 (2), 3, 119— Proposal - - Counter pro- 
panini when amounts to acceptance — Binding 
contract, when made— Order for goods-— Consignment 
of larger quantity — Refusal to take delivery — 

“Dam ges. 

Where acceptance of a proposal is not absolute and 
unqualified, but is subject to reservations, it amounts 
to a counter-proposal. 

Under sections 3 and 7 (2) of the Contract Act 
read together, a mere failure to reply to a counter- 
proposal would not per se amount to an acceptance 
of it. 


Quexre.— Whether the omission to reply to 8 


counter-proposal which conveyed an intimation that 
Silence would be regarded as an acceptance of it, 
would amount to an acceptance. 

The consignment of a larger quantity of goods 
than that ordered will not entitle the person ordering 
to refuse to take delivery of the consignment 
altogether, when the goods ordered can be easily sepa- 
rated from the quantity consigned. 

. Defendant wrote to plaintiff on 17th October 
1909 to send 35 or 20 bags of arecanuts “at once.’ 
Plaintiff replied on 28th October 1909 that he 
would send the goods “within 35 or 20 daps.” On 
lst December 1909 plaintiff, without waiting fora 
reply, sent 26 bags of areca nuts, which the defendant 
refused to accept. Ina suit for damages for breach 
of contract: 

Held, that under section 119 of the Contract Act, 
deferidant was not justified in refusing to take 


delivery as the separation of 5 bags from the’ 


main consignment; was not attended with gisk or 
trouble, .° F 

Held, also, that the plaintiff’s letter datel 2Cth 
October 1909 was in effect a counter-proposal, the 
defendant’s omission to reply to it did not amount to 
its-acceptance and there was_no binding contract 
“between the partiese M “PERALA KRISUNAYYAN 
CHETTIAR v. PADMANATHAN CHETTIAR, 5 L. W. 149; 
(1917) M. w. N. i . d 792 
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=— — 5, 45 — Co-contractees— Suit by one co-con- 
tractee for his share of the obligation, maintainability 
of. i 

Asa general rule all co-contractees ought to be 

joined as plaintiffs, but a suit by one co-contractee 


_to enforce his share of the obligation would not be 


bad if the others are joined ras defendants and if 
there is good reason for not Joining i them as plaintiffs. 
4 


C BHOsAI v. AMINUDDI, 21 ©. W. N. 371 

mn aan S, 65 j 776. 

—— — S. 56 644 

= S. 56 (2) 761 
Ss. 62, 63 693 





S: 65— Contract, void, when becomes. 

In- India a contract becomes void when its per- 
formance becomes impossible. $ SANDAY Patrick 
& Co. v. BRITISH INDIA Steam Navieation Co., 10 8. 
L. R. 100 285 
S. 69 664 
Ss. 73,- 44—Contract,’ breach wW Remedy of 

party wionged—Non-reservation of right to damages, 

effect of —Deposit, forfeiture of, effect of, on claiin; for 
damages. 

In cases of breach of contract, -parties have their 
right to damages under section 73 of the Indian 
Contract: Act, and unless they expressly contract out 
of that right, under section 74, they are entitled to 
such compensation as flows from the breach. 

The forfeiture of a deposit for failure to perform 
a contract is not affected by section 74 of the Act, 
though in estimating the damages, the amount forfeited 
may be taken into account and may go towards miti- 
gating the claim. M SuprawaniaM OBETTIAR v. 
ARJUNA PERUMAL |, 377 
—— ae Ss. 73, 07—--Damages for breach of contract" 

Travelling ex penses—Remoteness, 

Travelling expenses of the seller to the place where 
a breach of ¢ contract occurs, to have the goods re-sold 
under section 107 of the Contract Act, are too 
remote and cannot be recovered as damages under 
section 78 of the Contract Act. S KARACHI Steam 
ROLLER Frour MILLS v. INDO- CONTINENTAL AGENCY, 
10 S. L. R. 118 eed 
— S. 74 377 
8. 74—Compund interest, stipulation for— 

Penalty—Compensation im lieu of penalty, award 
of. * i 
The addition of the words “or if the contract 
contains any other stipulation by way of penalty” 
to section 74 of the Contract Act by the Indian Oon- 
tract (Amendment) Act of 1899 has considerably 








‘enlarged the scope of that section and has the effect 


of getting, rid of all subtle technicalities on the. 
application of the equitable principle regulating the 
duty of the Court to -relieve against penalties. 

In contracts stipulating for payment of compound 


“interest in default of payment of interest, there are 


generally two contracts, one primary and the other- 
subsidiary, and wherever the intention of the parties 
appears to be that the object of the subsidiary stipula- 


< tion is tọ enforce or secure the performance of the . 


primary contract, that subsidiary stipulation’ wul be 
regarded asa penalty. , 
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A provision for payment of interest on interest 
overdue may bea penalty within’ the meaning of 
section 74 of the Contract Act. And it makes no 
difference in principle whether the interest payable 
on default is a higher rate of interest or the same 
rate of interest. 

Where the parties stipulated for payment of 
compound interest at 18 per cent. per annum in 
default of payment of interest each month, the rate 
on loans secured by an equitable mortgage of proper- 
ties being also the same: 

Held, that the provision for compound interest 
was penal and should be relieved against. 

Per Seshagiri Atyar, J—There may be cases where 
enhanced interest is secured in contemplation of 
a possible loss or damage; in such cases it would not 
be penal; but where the object of the stipulation 
is to secure punctual payment the provision would 
ordinarily be regarded as penal. RI VENKATARAMIAH 
PILLAI v."SURAMANIA PILLAK 799 


— m Ss. 76, 178—Certificates of shares, whether 

‘goods’ or ‘documents of title’ to goods. 

Certificates of shares are neither ‘goods’ nor ‘docu- 
ments of title’ to goods within the meaning of section 
178 of the Contract Act. 

The definition of ‘goods’ in section 76 of the 
Contract Act should not be extended tothe term as 
used in section 178 © Lair Momus NUNDY vw. 
HARIDAS MUKHERJEER, 24 O. L. J. 335 707 


-— $8.79, 82, 83, 84— Contract for sale of goods 
on O.I, F. terms, passing of property to buyer under. 
Where goods are sold on C. I. F. terms, the property 

in them passes to the buyer upon their shipment 

by the seller, and any subsequent damage to them 
must be borne by the former. S$ KARACHI STEAM 

ROLLER FLOUR MILLS v. Inpo-ContinentaL AGENCY, 

108, L, R. 118 7 


Ss. 82, 83, 84, 107 7 


Ss. 108, 178, scope of —Estoppel—Holding out 

— Bona fide purchaser for value. 

Sections 108 and 178 of the Contract Act are 
enacted for the protection of bona fide purchasers 
and pledgees and are grounded upon principles of 
estoppel. . 











If the true owner of property puts another in 
ostensible possession of it and holds him out to the 
world as being fully capable of disposing of and 
conferring a good title to it, and such a person 
does dispose of it, the true owner has no good 
ground of complaint against the bona fide purchaser 
for value. B TEHILRAM GiRDHARIDAS V, LONGIN 
D'usbto, 18 Bom, L, R. 587 231 


Ss. 118, !—Conéract for sale of goods —Varia- 
ii tion in contract—Goods not accordwg to sample— 
Recission for breach—Mercantile custom, plea of, in 
variation of contract, whether sustainable -Evidence 
Act (I of 1872), s. 92 proviso 5—Arbitration, refer- 
ence to, scope of —Right of arbitrators to rely on 
custom —Award decreeing allowance on reduction, 
: legality of —Delivery,’ physical and constructive — 
Civil Procedure Code (Act V of 1903), Sch. 11. 
In a suit to rasover goods contrasted*to b3 sold, 2e 
marcantile caston contratiching the written voutract, 
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which will have the effect of entitling the vendor to 
require the purchaser to accept that which was not in 
accordance with the description stipulated for, 
cannot be pleaded. 

Evidence as to custom is, however, admissible pro- 
vided it is not repuguant to the written contract or 
inconsistent with its expressed terms. 

It is permissible for arbitrators, who are experts in 
the trade in which the question referred to them has 
arisen, to act upon their own knowledge of the usages. 
of that trade, and, if it is within the scope of their 
reference, to award that the buyer should take the 
goods found not to be according to sample with a 
reduction of price. 

Where, under the terms of a contract for sale of 
goods, the buyer is to clear the goods on receipt of a 
delivery order by the seller, the vendor ceases to be 
liable after the transmission of the said delivery order 
and is entitled to interest and godown rent from that 
date. When the seller in possession holds the goods 
on account of the buyer, this has the same effect as 
physical delivery. 


Per Heaton, J.—Variation from the written contract 
is inevitable where a custom has to be relied on. 
But variation need not be contradiction or 
repugnance. B RUTTONSEY ROWJI v. BOMBAY UNITED 
SPINNING AND MANUFACTURING Co., LTD., 18 Bow. L. 
R, 632 271 


S. 119—Order jor govds -Uonsignment of 
larger quantity—Refusal to take delivery —Damages, 
The consignment of a larger quantity of goods 

than that ordered will not entitle the person 

ordering to refuse to take delivery of the consignment 
altogether, when the goods ordered can be easily 
separated from the quantity consigned. MI Prrarna 

KRISHNAYYAN CHETTIAR v. PADMANATHAN OHETTIAR, 

5 L. W. 149; (1917) M. W. N. 91 792 


Ss. 128, 137, 140—Surety, liability of— 
Rights of creditor—Postponement of surety’s liability, 
Sections 128, 137 and 140 of the Indian Contract 

Act make ib clear that a creditor has the right to 

proceed against a surety without exhausting his 

remedies, against the principal debtor. The last 
section pre-supposes that the surety can be compelled 
to pay without the creditor resorting to the priacipal 

debtor for payment. M PARTHASARATHY CHETTY v. 








YRLCHOORI Narayana Cuerty, 5 L. W. 161 401 
—i— S. 180 919 
—— —- Bs. 137, 140 491 
———'8. 178 231, 707 





Ss. 211, 215, 216—Principal and agent— 
Agent, right of, to trade on his own account in busi- 
ness of agency without knowledge and consent of his 
principul—Trade usage inconsistent with Contract 
Act, validity of —Principal, right of, to repudiute 
Prensactions made by agent with himself in contra- 
tention of instructions of principsl—Proof, quantum 
of. 

In matters touching the agency, au agent must 
never place himself ina position where it would be 
possible that his owa igtorosts might stand in 
oppasibisa to his duty towards his princip wd: 

e 
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Where a commission agent, instructed to sell goods 
for future delivery ‘in the market’, purchased them 
himself under a fictitious name, and on the 
approach of the duc date, being asked to fulfil the 
contract of sale by purchasing like goods of equal 
quantity ‘from the market’, purchased the same 
from himself under the same fictitious name, and 
concealed on both occasions the fact of himself 
being the purchaser and the seller respectively, but 
on the contrary misrepresented to his principal that 
the transactions were made with outsiders: 


Held, that the concealment being dishonest was 
clearly disadvantageous to the prinsipal, as the 
contracts being for future delivery, the agent had 
still several duties to perform for the principal, 
which almost necessarily came into conflict with 
the“ agent’s interests, and thatthe principal was, 
therefore, entitled to repudiate the transactions 
under sections 211 and 215 of the Contract Act. 


Where, however, a commission agent having pur- 
chased goods for future delivery from an outsider, 
closed the transaction on the due date by selling 
the same to himself on the market rate, the latter 
transaction was held binding on the principal, as 
the transaction was not disadvantageous to the 
principal and brought about no conflict of interests 
between the agent’s duty to his principal and his 
own interests as a purchaser. The agent, however, 
was held not entitled to any commission on 
such a transaction, i 


Obiter dictum.—In India, a trade usage inconsist- 
ent with the terms of the Contract Act, e.g, per- 
mitting anagent to trade on his own account in 
the business of the agency without the knowledge 
aud consent of the principal, may be valid bat it 
should be specifically plended and strictly proved. 

According to the law in England such a usage, 
even if proved, being both illegal and unreasonable, 
would not be binding on ẹ& principal not proved to 
have known it and agreed to be bound by it. S 
JANKIDaS-BANARSIDAS ~. DBUMANMAN, 10 S. L. B. 86 


241 
-——— Ss, 215, 216 241 
wwe — S, 24l 728 


COSTS—Land acquisition cases, 

Costs in matters under the Land Acquisition Act 
should be calculated in the same way as in ordinary 
suits. P D. A.-V. COLLEGE MANAGEMENT AND 
TRUST SOCIETY v SECRETARY oF STATE, 126 P. R. 
19 6 : 760 


COURT or WARDS ACT (IX B. O. oF 1879), Ss. 18, 
57 971 


CRIMINAL PROCEDURE CODE (AOT V or 1898), 
Ss. 54, 491—Directions of the nature of habeas 
corpus—Application to be made to Judge on Original 
Side of High Court~-8. 54, scope of Circumstantes 
justifying arrest “Credible information” undi 
“reasonable suspicion”, meaning of —Discretion to be 
exercised by police officer, delegation of. 

An application under section 491, < riminal Pro- 
cedure Code, is to be madegto the High Court in 
jts Ordinary Original Criminal Jurisdiction, 
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The petitioner, who was the managing ‘agent ofa 
certain Provident Company of Calcutta, was arrested 
by the Caleutts, Police under section 54, Criminal 
Procedure Code, on receipt of a letter written by 
an Inspector of Police in a certain district in the 
Bombay Presidency to the Commissioner of Police, 
Calcutta, in which it was stated that on enquiries 
into complaints against the Company and their 
local agent in Bombay it appeared, there being 
prima facie evidence to that effect, that the manag- 
ing agent and the local agent had committed offences 
under sections 409 and 420, Indian Penal Code. The 
letter contained a request to cause the arrest of 
the petitioner and was forwarded by the District 
Magistrate with a note that the petitioner might 
be arrested under section 54, Criminal Procedure 
Code, and sent to thé Magistrate, lst class, of the 
District, to be tried by him. It was admitted that 
the officer effecting the arrest in Calcutta relied 
solely on the aforesaid letter and had no personal 
knowledge of the facts of the case: 

Held, that the arrest of the petitioner under 
section 64, Criminal Procedure Code, was not proper. 

That section 64, Criminal Procedure Code, gives 
wide powers toa Police Officer to make an arrest 
without an order from a Magistrate and without a 
warrant only in certain circumstances limited by 
the provisions contained in the section and it ès 
necessary in exercising such large powers to bo 
cautious and circumspect. g 

The section gives a Police Officer personal author- 
ity and involves personal responsibility, and the 
“reasonable suspicion” and “credible information” 
must be based upon definite facts which the Police 
Officer must consider for himself ‘before he acts 
under the section. He cannot delegate his discretion 
or take shelter under the belief or judgment of 
another Police officer. 

Jn the circumstances of the case the High Court 
under section 491, Criminal Procedure Code, dirccted 
the release of the petitioner. C In the matter of 
CHARU CHANDRA MAJUMDAR, £00. W. N. 1238; 44 O. 
76; 18 Cr. L. J, 73 57 


oncom §,108—Search of gaming house by Police 
without mashirx, legality of ~lvidence discovered 
in illegal search, admissibility of 33 


—— —- §. 106—Appellate Court, power of, to order 
security in affiaming conviction—-Jurisdiction. 

An Appellate Court has power, in affirming a 
conviction and sentence passed on an accused, to 
pass an order binding down the accused under section 
1(6 of the Criminal Procedure Code, even though the 
Court convicting in the first instance was not com- 
petent to doso. PAT BRUCHAN SINGH t. EMPEROR, 
2 P. L. T. 21; 18 OR. L. J. 116 470 


— — S. 106—*Breach of peace 145 


Ss. 107, 145— Concurrent proceedings—Order 
under s. 146 after passing order under s. 107—Juris- 
diction. 

Proceedings under sections 167 and 145, Criminal 
Trocedure Code, may go on concurrently between the - 
sume parties, 

A Magistrate by reason of having passed an order 
under section 107, Crimiual Procedure Code, does not. 
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lose his*juisdiction to make an order under section 
145 in proceedings pending before him, though the 
order may be defective on other grounds. C 
NASIRUDDIN SIRCAR v. Gororcpptn MOHAMED, 21 O. 
W. N. 160; 18 Org. L. J. 129 481 


worm nome K, 109 482 


S. 110, cl. (f)—Evidence of general repute, 
whether admissible—Proof. 

In order to bring a case within clause (f) of section 
110 of the Criminal Procedure Code, it is necessary 
to prove by definite evidence that the accused is so 
desperate and dangerous a person as to render his 
being at large without security hazardous to the com- 

- munity. 

Evidencə of general repute is nob admissible in 
proceedings taken under that clause, P Nor Mo- 
WAMMAD V. EMPEROR, 8 P. W. R. 1917 CR; 18 Cr. L. 
J. 119 471 
—— — Ss. 145, 107 — Concurrent proceedings 481 

Ss. 145,146 — Disputed land under water— 
Recent possession, determination of, invpossible—Pro- 
cedure, 








Where in a proceeding under section 145, Criminal . 


Procedure Code, the Magistrate finds that none of the 

. parties was in undisturbed possession of the land in 
dispute within two months preceding the date of 
the proceeding owing to the land remaining under 
water, the proper order for him to make is one under 
section 146, Criminal Procedure Code, and not to 
make an order in favour of the party who was in 
possession during the previous year. C SATYENDRA 

- NATH v. KRISHNADHAN ADHIKARI, 2) 0. W, N, 1014; 
18 Cr. ©. J. 80 64 
wt e SS, 145, 435, 439 - Jurisdiction of Magistrate 
acting under section 145—Preliminary order - 
Grounds not recorded, effect of Revision—High 
Court, non-chartered, revisional powers of 308 
—'§. 145, possessory order under, recital of 
claim in—Admissibility in proof of title 911 


neon S, 145, proceedings under—Arbitration, refera 
ence to—Magistrate, delegation of duties by—Jurisdic- 
tion, excess of, effect of. 

Section 145 of the Criminal Procedure Code does 
not give the Magistrate charged with holding the 
enquiry under that section the right or power to 
delegate the duties which have been vested in him to 
any other person. The procedure laid down by the 
section does not contemplate that the question as 
to who was in actual possession shauld be delegated, 
even by consent of parties, to arbitrators. 

Where there has been excess of jurisdiction, the 
whole proceeding and the result following from that 
oxcess of jurisdiction is a nollity. PAT HAMIDUL 
Hag v. ATAET Hossain, 1 P. L, W, 81; 2 P. L J. 86; 
18 Or. L. J. 145 513 


m — $, 145—Rent of land, dispitte as to—Dispute, 
whether should be beteen rival claimants—Jurisdic- 
tion. A 
A dispute as fo the right to collect rent is a right 

concerning “tangible immoveable property or land” 

. within the meaning of section 145 of the Code of 

Criminal Procedure. 

To take action under the section it,is not necessary 
that the apprehended breach of the peace shold 

*be between the rival claimants. i 
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The grounds of a Magistrato’s belief need not be set 
out seriafim in the notice issued to parties under 
the section. It is enough if the Magistrate states in 
his order that he believes the statement of the peti- 
tioner which contains such grounds. M In re MEDAN 
DHALAYOY TIRUMALAYAPPA Mrorriiir, ISOR. L J. a. 

524 
— 5, 147-- Dispute concerning right to collect 
tolas from hat, whether falls within the section. 

The words “concerning the right of use of any 
land or water” in section 147, Criminal Procedure 
Code, are wide enough to include the right to go 
upon a hat forthe purpose of collecting gratuitics; 
therefore, a dispute concerning the right to collect 
tolas (gratuities) from a hat falls within the purview 
of the section. C SARAT CHANDRA MADAK v. MOBARAK 
MALLIK, 24 C. L, J. 47; 21 0. W. N. 439; 18 Cr. L. 








J. 113 465 
— 5, 162 314 
ie aoe 197, 487 


— Ss 185, 527—Construction and scope of sec- 
tions—Jurisdiction-—Form of order—Penal Code (Act 
XLV of 1860), ss. 409, 420. 

Per Curiam ( Woodroffe, J, dissenting).— Section 185, 
Criminal Procedure Code, is not restricted to cases 
in which there is doubt as to whether one Court or 
another has jurisdiction, but includes cases in which 
the doubt arises as to the suitability of one Court as 
compared with another (by which the offence shall 
be enquired into or tried), from the point of view of — 
convenience or expediency. 

Per Sanderson, C. J. and Newbould, J.—The juris- 
diction under section 185 should be exercised 
sparingly by a High Court, when proceedings 
against an accused residing within the local limits 
of the Criminal Appellate jurisdiction of that Court 
have been instituted in a Court of competent juris- 
diction subordinate to another High Court. 

Per Woodroffe, J.—The “doubt” referred to in 
section 185 is a doubt as to the competency or 
jurisdiction of a Court and does uot include a doubt 
whether one or another Court should enquire into 
ortry a case. on the ground of convenience or 
expediency. 

Section 185 is not designed to cut down admitted 
jurisdiction, but to determine cases -where the facts 
said to constitute jarisdiction are doubtful. 

The doubt as to what are the acts which aro said 
to constitute the offence and where they were 
committed is not the “doubt” which is referred to in 
section 185. Criminal Procedure Code. 

er Mookerjee, J. -Jurisdiction cannot be conferred 
by consent of parties where there is an entire 
absence of jurisdiction. 

Scopes of sections 185 and 527 explained, 

A narrow constrnetizn should not be placed upon 
section 185, 


The High Court has jurisdiction to make an order 
under section 185 in respect of an enquiry instituted 
cretrial commenced in a Court not subordinate to 
iiself. 


Where proceedings against the accused residing 
within the criminal appellate jurisdittion of the High 
Court of Calcutta were instituted in respect of 
alleged offences under sBctions 109 and 420, Indian 
Penal Codg, in a, Court within the Presidency o 

2 . 
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Bombay, on an application by the accused a Full 
Beuch of the Calcutta High Court (Woodroffe 
and Newbould, JJ., dissenting), in consideration 
of the circumstances of the caso and tho con- 
venience of the parties, made an order under section 
185 declaring that the case against the accused 
should be enquired into or tried by the Court of the 
Chief Presidency Magistrate in Calcutta 

The form of tho order under section 185, Criminal 
Procedure Code, in such m case laid down. GC 
CHARO CHANDRA MAJUMDAR v. Exprror, 21 0, W.N. 
820; 25 C. L. J. 165; 18 Cr, L, J. 81 145 


———— Ss. 185, 526, 527— Scope of s. 185—Transjfer, ` 


powers of, of High Lourt—Conflict of jurisdiction of 

different High Courts—Transfer from Court subordi- 

nate to another High Court Opinion, expression of, 
competency of-—Practice—Procedure. 

Section 185 of the Criminal Procedure Code gives 
no powers of transfer to the High Court even 
inferentially. The power to transfer vested in the 
High Court under the Code is dealt with solely by 
section 526, 

A High Court has no jurisdiction, under section 
185, to transfer a case pending in a Court outside its 
jurisdiction and subject to the superintendence of a 
different High Court, though it has the power to 
prevent a Court subordinate to itself from grasping 
at jurisdiction or trying a case which had better be 
tried by another Court, whether subordinate to that 
High Court or not. 

The only person who has any jurisdiction to pass 
orders binding on different High Courts is the 
Governor-General acting under section 527. 

Section 185 cannot be availed of by any High Court 
even to express a pious opinion that a case pending 
outside its jurisdiction shonld be inquired into and 
tried by a Court subordinate to it. 

Per Sadasiva Aiyar, J—Section 185 was intended 
only to apply to and provide for the following two 
sets of circumstances: (1) Where two cases ‘are 
pending’ in two Courts within the jurisdiction res- 
pectively of two separate High Courts on the same 
set of facts, the High Court within which the offender 
is found has the deciding voice ‘whether the Court 
within its own jurisdiction’ shall or shall not proceed 
against the accused. If it decides in the affirmative, 
the outside Court cannot proceed further, as the High 
Court has full powers to prevent a person who is 
within its jurisdiction from being taken out of that 
jurisdiction till the case in its subordinate Court is 
concluded; (2) Where only one case has been fnsti- 
tuted ina Court subordinate to the High Court in 
whose jurisdiction the offender is, that High Court can 
decide whether the case should be enquired into and 
tried by its own subordinate Court or should be tried 
ing Court within the jurisdiction of some other 
High Court. M Manowep GHOUSE v. NATHU VAL- 
LABHJI, 5 Ta. W, 849; 18 OR. 1. J. 148 516 
mn §. 195 487 494 


4 
Ss. 195, 439, 587—Chief Court, power of, to 
examine record and pass orders—Sanction, applica 
tion for—Notice to accused, whether necessary— Sane 
tion grunte® by successor of Munsif before whom 
alleged offence committed, whether valid—Misdescrip- 








. tion of officer granting sakction effect of. 
° 2 
. 2 
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Under section 439, Criminal Procedu Code, the 
Chief Court has full powers to examine the record 
of a case and pass such orders as may be neces- 
sary. 

Before granting sanction under section. 195. it is 


: advisable to give notice to the accused, although the 


issue of such a notico is nob provided for in the 
Code. 

There is no Court of a Munsif of tho Ist class 
asa permanent Court with a perpetual succession 
of Judges, and on the transfer of a Munsif from ao 
District, the Court of the Munsif who takes over 
the pending work is not identical with the Court 
of the Munsif who has been transferred. Therefore, 
a Munsif before whom an offence has not been 
committed cannot grant sanction to prosecute under 
section 195, merely because he has succeeded a Munsif 
in that particular place or district. 

A mnisdescription in the order of sanction of the 
officer granting sanction to prosecnte a person does not 
vitiate the sanction accorded, and section 537, Criminal 
Procedure Code, covers the irregularity. 

Where the officer who granted sanction had a 
dual capacity, being both a Ist class Munsif and a 
lst class Magistrate, and he erroneously described 
himself as ‘Magistrate’ when he should have written 
‘Munsif’: 5 

Held, that it was only an irregularity whieh was 
cured by section 587, Criminal Procednre Code. P 
Maura BAKHSH v. LAL HAND, 23 P. R, 1916 Cr; 18 
Cr. L. J. 121 473 
—— Ss. 195, 109, 439— Sanction— Magistrate exer- 

cising jurisdiction in one district, whether can dele- 

gate powers to Magistrate in another district—False 
statements made in ultra vires proceedings— Penal 

Code (Act XLV of 1860), s. 193. 

A Magistrate exercising jurisdiction in one district 
has no jurisdiction to make an enquiry into the suffi- 
ciency of security required ander section ‘109, Crimi. 
nal Procedure Code, by a Magistrate of another 
district. Therefore, persons making false statements 
in the course of such enquiry cannot be prosecuted 
for perjury under section 195, Criminal Procedure 
Code. 

Obiter—The inquiry by the former Magistrate 
would be illegal even ifthe latter were to authorise 
it. P Kuvpa BAKHSH v. EMPEROR, 62 P. W. R. 1916 
CR.; 18 Cr. L. J. 130 482 
—— — 8, 195— Penal Code (Act XLV of 1860), s. 198 

—Sanction—Order granting sanction, form of. 

An order granting sanction to prosecute for giving 
false evidence ought to specify the statement alleged 
to be false. L B NGA Po Yin v. EMPEROR, 9 BUR, 
L. T. 203; 18 Cr. L. J. 98 306 
m raman S, 195—Sanction, proper Court to apply to 

for —Notice—Order granting sanction. 

Ordinarily an application for sanction to prosecute 
for giving false evidence should be made to the 
Court in which the alleged false evidence was given. 
When application is made to another Court, it is 
incumbent on such Court to send notice to the 
opposite party to show cause. 

An order granting sanction to prosecute should 
show reasons why the sanction is granted. L B Noa 
AUNG GYI v. EMPEROR, 9 Bur. L. T. 202; 18 Cr. L. J. 
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——— 58, 195, 476—Penal Code (Act XLV of 1880), 


5. 225B—Seniling persons to Magistrate for abetting 
escape from custody—Omission to make preliminary 
enquiry — Jurisdiction. 

A Court has no power to accord sanction for 
prosecution of a person under section 2255, Indian 
Penal Code, for snatching away a judgment-debtor 
from the custody of one of its process peong, as 
section 226B, Indian Penal Codo, is not mentioned 
in section 195, Criminal Procedure Code. 

A Court acts without jurisdiction under section 476, 
Criminal Procedure Code, in sending a person to take 
his trial, for an alleged offence, without making a pre- 
liminary enquiry as to the circumstances constituting 
the alleged offence. The enquiry may be unnecessary 
when the Court is already in possession of the 
material facts from the evidence recorded at the trial, 
but where the incident constituting the alleged 
offence took place outside the Court as to which the 
Judge himself has no knowledge, it is incumbent on 
the Court to make an enquiry preliminary to passing 
orders under the section. © TARU BABU v. EMPEROR, 
21 0. W. N. 125; 18 Cr. L, J. 117 469 


— — Ns. 1£5 (6), 489— Sanction to prosecute—Re- 
vision—Delay in applying to High Court, effect of. 


The revisional jurisdiction of the High Court is 
discrettonary and it will not interfere in revision at 
the instance of applicants who do not shew reasonable 
diligence in prosecuting their cases. PAT AYADH 
BEHARI Mista v. Dwarka Prasad SINGH, 1 P. L. J. 
165; 18 Cr. L. J, 271 639 


—~-—— S, 195, cls. (b), (c) — Sanction, grant of —Case 
committed to Sessions Vourt—Statement before Com- 
mitting Magistrate, sanction by Sessions Judge in 
respect of, legality of —‘In relation to any proceeding 
in any Court,’ meaning of—Penal Code (Act XLV of 
1860), s. 198—Perjury—Contradictory statements, 
when indictable. 

A Sessions Judge has power to grant sanction 
for perjury in respect of statements made by a wit- 
ness before a Committing . Magistrate, though 
appeals do not lie to him from the latter’s Court 
within the meaning of clauses (6) and (7) of section 
195, Criminal Procedure Code. 

Such statements which are brought to the notice 
of the Sessions Court trying the case sre made 
in relation to the proceedings of the latter Court 
within the meaning of section 195 (1) b), Criminal 
Procedure Code. 

Sanction should not be accorded for prosecution 
on the ground of contradictory statements, unless 
there is a direct contradiction, especially when 
they are immediately corrected and explained. M 
Narayana NADAN v Pananrappa Napan, (1917) M. 
W. N. 141; 18 CR. L J. 148 495 


8. 197—Sanction to prosecute—Public ser- 
vant, member of notified area Committee, whether is 
—Penal Code (Act XLV of 1860), ss. 328, 504. 


All members of notified area Committees are not 
publie servants within the meaning of section 197 of 
the Criminal Procedure Code. P NATHU KHAN v. 
MuHAsMAD Baxs, 48 P. W. R. 1916 Cr 18*Cr. L. J, 
106 814 
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were — Ss. 202, 203—~Compluint, delay in passing 
orders on—Magistrate, duty of. 

Orders should be passed expeditiously by Magistrates 
on complaints presente! to them. ft is, in the 
highest degree, improper to delay orders for months, 
A SALIMULLAH v. BIRIHAN SINGH, 18 OR. L. J. 271 
- , 639 
—-— 5, 203 639 
— Ss, 221 (7), 587---Charye, omission to set forth 

previous conviction in—Trregularity, whether curable 

— Form to be used. 

Magistrates should be careful to comply with 
the provisions of section 221 (7), Criminal Proceduro 
Code. An omission to do so is an irregalarity curable 
by rection 537, if it has not actually prejudiced the 
accused. 

Where itis intended to prove a previous con- 
viction against an accused for the purpose of 
affecting the punishment which a Court is competent 
to award, Criminal Form 79 should invariably be 
used. LB Nea Hus v. EMPEROR, 8 L, B, R. 461; 18 
Or. L. J. 79 63 
— S, 283—Penal Cede (Act XLF of 1860), 

ss. 457, 411—-Joint trial—Conviction of some accused 

under ss. 457 and of others under 411, legality of. 

In one and the same trial there cannot be con- 
victions against some accused under section 457 
and against others under section 411 of the Penal 
Code. P MUHAMMAD v. EMPEROR, 49 P, W. R. 1916 
Cr; 18 CR. L. J. 112 320 


— S. 247, whether applies, when complainant is 
absent from Court to which his vase is transferred. 
Section 247 of the Criminal Procedure Code does 

notapply where the complainant is present in Court 

with his witnesses on the date fixed for trial, but 
being unaware that his case has been transferred 
to another Court fails to appear in that Court when 
the case is called on for hearing later, on in the 
dey. © Etim Han v, Hamin, 240, L, J, 444; 18 Cr, 
L, J,104 312 


- Ss. 247, 438— Death of complainant in course 
of trial— Application by son to continue the case— 
Acquittal, legality of -High Court—Revision—Prac- 
tice—Case affecting public tranquillity. 

The complainant having died in the courso of the 
trial, his son applied for permission to continue the 
proceedings. The Magistrate declined to do so and 
acquitted the accused, holding that under section 
247, Criminal Procedure Code, he had no option but 
to acquit? Ona reference by the District Magistrate, 
who stated that the matter was one which affected 
the tranquillity of the district: 

Held, (1) that section 247, Criminal Procedure 
Code, applies primarily to the case of a complainant 
who is alive but does not appear, and not to the case 
of a complainant dying before trial, and that the order 
of acquittal was wrong in law; 

(2) that, though it is the settled practice of the 














: High Cort not to interfere in revision with acquit. 


tals, thé order of acquittal in this case which involved 
the peace of the district should be set aside, 
especially as the Magistrate had not exércised his 
discretion but acted on an erroneous vie of the law. 
RAT Jiran Dusana v. Domoo®anoo, 1 P. L. J. 264; 
20 0. W. N. 862; 18 Cr. L. J, 151 519 
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m Ss, 248, 845—Withdrawal of complaint, peti- 
tion of—Compromise—Warrant case - Penal Code 
(det XLV of 1860), s.342—Wrongful confinement. 
The Police. submitted a charge-sheet against the 

accused under section 842, Indian Penal Code. On 

tho day fixed for the hearing of the caso the com- 
plainant filed a petition in the following terms: 


“This case......by the intervention of arbitrators 
has been compromised. Hence the petitioner does not 
‘want to proceed with the case and to get his 
witnesses examined, so this petition is filed and it 
is prayed that the case may be struck off without 
hearing.” The Magistrate examined the complainant 
and found that there had been no compromise: 


Held, (1) that it was the duty of the Magistrato 
to examine the complainant in order to satisfy him- 
self that the petition was really one of compromise; 

(2) that the petition was one of withdrawal under 
section 248, and not one of compromise under section 
345, ‘Criminal Procedure Code, and, therefore, 
the trial did not come to an end on its presontation, 
PAT BAYAN ALI v. Emprror, 20 C. W. N. 1208; 1 P. 
L. W. 21; 18 Or, L. J. 107 315 


— §, 266, applicability of, to inquiries into cases 
triable by Sessions Court-—Accused, right of, to cross- 
examine prosecution witnesses after framing of charge. 
Section 256 of the Criminal Procedure Code 

provides, in the trinl of warrant cases, for tho 

re-call of witnesses for the prosecution for cross- 
examination, after the charge has been framed. The 
section does not apply to enquiries into cases 
triable by the Sessions Court. In such cases the 
evidence of cach witness will ordinarily be concluded 
ag each witnoss is examined and the accused has no 
right to have his cross-examination conducted after 
the charge has been framed. O BALDEO PRASADA 
v, Experor, 19 O O; 239; 18 Cr. L. J. 105 313 


wan — Ss, 269, 526—“Trial...shail be by Jury in 
any district”, meaning of—High Court, power cj, to 

tranafer a Sessions case from a Jury district to a 

non-Jury district, : 

In section 269, Criminal Procedure Code, the words 
“trial... shall be by Jury in any district” mean that 
the trial shall be by Jury in any district when so 
ordered by a Notification and not that the trial shall 
be by Jury of offences ‘committed’ in any district. 

There being no legal prohibition against the trial 
being otherwise than by Jury if held in any other 
district not affected by a Notification ufider section 
269, the High Court has power under section 526 to 
transfer a Sessions case froma Jury district to a non- 
Jury district. S EMPEROR v. Jumo, 10 8. D. R. 154; 
18 Or. L. J. 5L 35 
— 5, 341— Deaf and dumb accused, trial of— 

Procedure—Conviction. 

The law in England as well as in India with regard 
to the trial of a deaf and dumb person is that though 
great caution and diligence are necessary in the trial 
of such a person, yet if it be shown that such person 
had sufficient intelligence to understand the charactor 
of hig dviminal act he is liable to punishment. B 
EMPERoR v. A Dear & Down Accrsep, 18 Bom. L. R. 
553; 40 B. 698; 18 Ba. L, J. 148 0495 


nger — B 345 a da 315 
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—— — S. 350—Magistrates, Bench of, case tried by 

—Decision after hearing cart of evidence, legality of. 

Section 350, Criminal Procedure Code, does not 
apply to cases tried by Benches of Magistrates. 

There is no provision of law which provides for 
a change in the constitution of Benches of Magis- 
trates, and, therefore, only those Magistrates who 
have heard the whole of the evidence ina case can 
decide the case. L B ITALA v. EMPEROR, 9 Bor. L, 
T. 203; 8 L. B. R. 463; 18 Cr, L. J. 96 160 


———— Ss. 413, 435, 438, construction of—Appeal, 
right of, when appealable and non-appealable sen 
tences passed in one judgment— Remedy where convic- 
tion set aside on appeal—Reference to High Court. 
Section 418 of the Criminal Procedure. Code 

declares in quite unambiguous terms that in those 
cases in which a Court passes only a light sentence 
the convicted person shall have no right of appeal. 
The words used in the section cannot bear the con- 
struction that no appeal lies at the instance of a 
convicted person, against a judgmentin which no 
other sentence than one not exceeding cne month 
has been passed. à 


Consequently, where at a joint trial some accused 
persons are sentenced to appealable sentences and 
some to non-appealable sentences, the former alone 
can appeal. This strict interpretation might on 
occasions lead to apparent injustice, e. gẹ, where on 
appeal by those haying right of appeal, the conviction 
is set aside. Under the existing practice such 
injustice can be removed by the procedure of a 
reference for revision tothe High Court under 
section 485 or 488, Criminal Procedure Code, S UNAR 
Goor 1. EMPEROR, 105, L. R. 156; 18 Cr. L J. 72 56 


~ §. 485 d 56, 607 


awan — Ss. 435, 489, 145, scope of—Revision—High 

Court, non-chartered, revisional powers of —Jurisdic- 

tion of Magistrate acting under s. 145— Preliminary 

order-—Grounds not recorded, effect of. 

Section 439, Criminal Procedure Code, simply sets 
out the revisional powers of a High Court. It does 
not purport to qualify, add to, or detract from, any 
of the provisions of section 435, Criminal Procedure 
Code, and has tobe read along with that section in 
order to find whether certain proceedings are open 
to revision by the High Court. The words in 
section 439, Criminal Procedure Code, “the record of 
which has been called for by itself”, are not used in 
contradistinction to “which otherwise comes to its 
knowledge”, and these latter words cannot be read 
so as to have reference to a petition. 





The essential requisite to give a Magistrate juris- 
diction under section 145 of the Code of Criminal 
Procedere is that he must be satisfied from informa- 
tion of some sort that a dispute exists likely to canse 
n breach of the peace concerning land or water, or 
the boundaries thereof, within his jurisdiction. 


There is nothing in section 435 (8), Crimizal Pro- 
cedure Code, to prevent a non-chartered High Court. 
interfering in proceedings which purport to" be pro- 
ccediņgs under Chapter XII, in a case where the 
Magistrate has initiated those proceedings withont 
jurisdiction to do so, 
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The mere mention of an order as being made under 
section 145, Criminal Procedure Code, will not of 
itself make that order an order under Ohapter XIJ, 
Criminal Procedure Code. 

But itis to be presumed that the work of a Court 
is done decently and in order, and ifa Magistrate 
has jurisdiction he can enter the ring-fence of 

eChapter XII, Criminal Procedure Code, and he 
cannot be followed nor his procedure examined. 

Hence, a non-chartered High Court (which cannot 
avail of the general powers of superintendence con- 
ferred by section 15 of the Indian High Courts Act) 
cannot entertain an application for revision of pro- 
ceedings purporting to be under Chapter XII, 
Criminal Procedure Code, unless such High Court 
can ascertain without calling for the record of the 
lower Court, e. g., by copies of the proceedings or by 
the affidavit of the applicant, that the lower Court 
initiated those proceedings without jurisdiction to do 
so, that is to say, that the Magistrate in question was 
not such as could have exercised jurisdiction in the 
matter or that there was no information npon which 

„the proceedings could be started. 
. An omission to record grounds in the preliminary 





order made by a Magistrate under section 145, 
Criminal Procedure Code, does not affect his 
jurisdiction. O Upar Baan PARTAB Sinen +. RAM 
Sasan, 80. L. J. 546; 19 O. O. 136; 18 Cr. L. J, 05 
— 6. 488 56, 519 

_ oe — 8. 489 34, 473, 482, 639 


—— — Ss. 489, 476—Order by Civil Court under 

s. 476—Revision. 

Section 439 of the Criminal Proceduro Code does 
not confer jurisdiction on the High Court exercising 
criminal jurisdiction to revise an order made by a 
District Court under section 476. L B Ko MAUNG 
Gui v. Ma Ma, 10 Bor. L. T. 13;-18 CR. L. J. 121 473 
— Bs, 489—Revision, grounds for—Inferences 

not warranted by evidence. 

. Inferences not warranted by the evidence, drawn 
to the prejudice of the accused, are good grounds 
for a criminal revision LB Nea Suwe Kyaw v. 
EMPEROR, 18 OR. L. J. 116 468 
5. 449 Revision—High Court, non-charter- 

ed, revisional powers of 30 








——— S, 476 469, 473 


Ss. 476, 177, 195—“Brouyht to ite notice in 
the course of a judicial preceeding,” meaning of— 
8. 476, scope of—Offence committed in another pro- 
vince— Jurisdiction—Penal Code (Act XLV of 1&60), 
“es. 209, 210. 

Per Chamier, C. J.—Section +476 of the Code of 
Criminal Procedure does not appear to restzict the 
action of the Court to offences committed within its 
own jurisdiction or even within the province in 
which the Court is situated. x ` 

‘Per Sharfuddin, J. Section 476, Criminal Pro- 
cedure Code, is a self-contained section and the 
‘reference made to section 195 of the Code is only 
for the purpose of avoiding the enumeration of the 
sections mentioned in section 195. The most import- 
ant element in section 476 is that the offences 

ig e 
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CRIMINAL PROCEDURE CODE—contd. 


referred to in seotion 195 should either be committed 
before the prosecuting Court or brought under its 
notice in the course of a judicial proceeding, when 
that Court may proceed as provided by section 476. 

Ifan offence has been committed, no matter 
where, and if in the course of a judicial proceeding it 
is brought to the noticeof a Court that such an 
offence has been committed, that Court has juris- 
diction to procecd under section 476. 

Petitioner instituted a suit at Bilaspur against » 
resident of Arrah and obtaining a decrece, soug bt 
to execute it at Arrah by means ofa transfer, Tho 
judgment-debtor then instituted a suit at Arrah to 
have the decree of the Bilaspur Court set aside, on 
the ground that it had been obtained by fraud. 
The suit was decreed, and petitioner's appeal to 
the District Judge, Arrah, was dismissed. ‘I'he 
District Judge, finding that the petitioner Lad 
brought a false suit aud had obtained a decree by 
fraud and by tampering with the service of 
summonses, etc., directed his prosecution under 
sections 209, 210, Indian Penal Code: 


Held, that the District Judge had jurisdiction to 
take action against petitioner under section 476, 
Criminal Procedure C ode, as the offences alleged to 
have been committed by him were brought to the 
notice of the District Judge in the course of a judicial 
proceeding. PAT RAJKUMAR SINGH v. EMPEROR, 1 
P. L, J. 298; 18 CR. L. J. 186 487 


Ss. 476, 687—Enquiry, order directing—Delay 
— Jurisdiction— Procedure — Irregularity, efect of— 
Penal Code (Act XLV of 1860), ss. 182, 211. 

Accused lodged a complaint against certain Police 
Officers before a Magistrate who, after examining 
the accused, recorded that the complaint was false 
and ordered the latter to show cause why he should 
not be prosecuted under section 182, Indian Penal 
Code, The Magistrate was then transferred ond 
his successor sent the case to another Magistrate 
for enquiry. Subsequently, on 6th December, the 
complaint was dismissed under section 208, Crimi- 
nal Procedure Code. On the 4thof February fol- 
lowing, the Magistrate, on the application of a 
Police Officer, ordered the prosecution of the accused 
under section 211, Indian Penal Code: 


Held, (1) that the delay which occurred in making 
an order under section 476 did not deprive the Magis- 
trate of jurisdiction to proceed under the section; 


(2) that Sei the procedure adopted by the Magis- 
trate in sending the case to another Magis- 
trete for enquiry and report was irregular, the 
irregularity was cured under section 687, Criminal 
Procedure Code. 





Per Atkinson, J—If ‘in a criminal procceding an 
irregularity takes place and is allowed to pass 
unheeded and unnoticed, and fresh prosecution 
follows foteded upon the irregularity and convic- 
tion follow’, then after conviction the accused party 
cannot raise the intermediate irregularity in an 
antecedent proceeding asa ground for challenging the 
validity of the subsequent conviction. PAT Baw 
Narg SINGH v. EMPEROR, 1 P. L. de 568; 18 Cx. L. J. 
52. - ' 36° 
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S. 476—Order directing prosecution on result 
of findings in civil proceeding—Appeul, pendency of, 
against findings—Stay of criminal proceedings, ex- 
pediency of. 

Proceedings ina Criminal Court initiated as the 
result of an order by a Court under section 476, 
Criminal Procedare Code, should be stayed pending 
the disposal of an appeal against the order or decree 
in respect of which the order was passed under the 
section. 


The Court to which the application for stay of 
proceedings is presented, should not prejudge the 
appeal by making any declaration as tothe correct- 
ness or otherwise of the order appealed against to 
determine whether the prosecution should be post- 
poned or not, but should leave it to the Court which 
has cognizance of the appeal, staying proceedings 
meantime. PAT Desi Mauro v. Emperor, 20 C. 
W. N. 1116; 18 Cr. L, J. 125 477 


Ss. 476, 195— Prosecution under s. 476, order 
for—Jurisdiction—Offence ‘brought to notice in the 
cowrse of a judicial proceeding,’ 

L. instituted a suit in the Small Cause Court in the 
District of Darbhanga for recovery of a sum 
of money against B. aud obtained an ex parte decree. 
He got the decree transferred for execution to the 
Chapra District. B broughtasuit in the Munsif’s Court 
at Chapra to set aside the decree, on the ground of 
fraud. The Munsif decreed the suit. B. then applied 
to the Munsif for sanction to prosecute L. The 
Munsif refused sanction. On appeal the District 
Judge at Chapra directed the prosecution of L. under 
section 476 of the Criminal Procedure Code: 
| Held, thot as offences in respect of which sanction 
was sought under section 195 were brought to the 
notice of the District Judge at Chapra in the course 
of a judicial proceeding, he had jurisdiction to direct 
the prosecution. PAT LACHMI SINGH v. Bai MOHAN 
Lat, 1 P. L. J, 586; 18 Cr. L. J. 142 494 


Ss. 488, 489-~Maintenance—Arrears, execu- 
tion of order for —Alteration of amount. 

In an application for execution of an order for main- 
tenance for wife and son, a Magistrate can under 
section 489, Criminal Procedure Code, go into the 
question whether the son has become able to main- 
tain himself subsequently to the order under section 
488 and whether the son was infact able to main- 
tain himself during the period for which arrears of 
maintenance are applied for. ian 

Where the original order made uo specific allot- 
ment for the wife separately, it is not competent for 
a Magistrate to do so in enforcement of an order under 
section 489. L B THUmBUSWANY {PILLAY v. Ma LONE, 
18 Or. L, J. 103 : 311 
S, 489 311 
S, 49!—Directions of the nature of habeas 

corpus—A pplication to be made to Judge on Original 

Side of High Court. KA 

An application under section 491, Crimimal Pro- 
. edure Code, is to bə made to the High Court in 

its Ordifiary Original Criminal Jurisdiction. GC 

CHARU CHANDRA MAJUMDAR, In the matter of, 20 O. 
W. N, 1288; 18 OR. 5. J, 73 57 


gg §. 526 er 516 
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8. 526—High Court, power of, to transfer 
Sessions case from Jury district to non-Jury dis- 

trict , 35 
wom S, 526—Transfer of criminal case, grounds for 

—Opinion of Judge on evidence in prior counter-case, 

It ig not a sufficient ground for the transfer of a 
criminal case that the Judge, in a former proceeding 
arising out of a counter-case; expressed certain 
views upon the evidence as to which of two versions 
was correct. Judges must be presumed tobe up- 
right men, who will approach a case from tho point 
of view of that case alone and not permit their 
minds to be affected in any way by anything that has 
gone before that case. PAT AMBIT MONDAL v. 


Empsror, LP, L, J. 899; 18 Cr. L. J. 95 159 
m — S, 527 516 
——-—— §. 527, construction and scope of 145 


————— S. 528 — Transfer of case by Magistrates of 
co-ordinate jurisdiction—Procedure. 

Where a Magistrate acts on his own initiative in 
transferring a case, bis order is not vitiated by the 
fact that another Magistrate of co-ordinate authority 
had refused it; but if he examines the reasons given by 
the co-ordinate authority and finds that that authority 
is wrong, his interference must be deemed to be by 
way of appeal which he has no jurisdittion to 
entertain, and the order of transfer must be set 


aside. Wi NARAYANASAMY Aryan uv, KUPPUSAMY 
Atyar, 6 L. W. 372; 18 CR. L. J 67 41 
—— — S. 537 473 





— §.537—Chargo, omission to set forth pre. 
vious conviction in—Irregularity, whether curable 
—Horm to be used 63 


———— — S. 537—Irregularity - Objection 

Per Atkinson, J—Ifin a criminal proceeding an 
irregularity takes place and is allowed to pass 
unheeded and unnoticed, and fresh prosecution 
follows founded upon the irregularity and conviction 
follows, then after conviction the acoused party can ~ 
not raise the intermediate irregularity in an antece- 
dent proceeding as a ground for challenging the 
validity of the subsequent conviction. PAT Bar 
Natu SINGH v. EMPEROR, 1 P. L. J. 558; 18 Or. L. J. 
52 36 


CUSTOM. See MUHAMMADAN LAW. 


—, essentials of. 

Custom, in order to prevail against the general 
law, must be proved to be immemorial, reasonable, 
certain and continued without interruption since 
its immemorial origin. PAT PUNCHA v. Beagle 
wa —— ALIENATION—Gft by sonless proprietor of 

ancestral land to sister’s son in presence of collaterals 

-—Gujars of Jhelum Tahsil—Burden of proof. 

Among Gujars of the Jhelum Tahsil a childless 

proprietor cannot make a valid gift of ancestral pro- 





perty in favour of his sister's son in presence of 
5 7 4 


collaterals. 

The kurden of proving the validity of such a gift 
isan the donee. P MUHAMMAD ALAM V, MUHAMMAD 
Havyar, 127 P. R. 1916 . 763 


. 
. s 


te. 
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AGLIGNATION by male proprietor—Suit by 
reversioners--Adyerse possession-—Limitation 412 
m —KHANADA MADI—Guijars of Gujrat District. 
Among Gujars of Gujrat District the custom of 
khanadamadi is very prevalent. P AISHAN v. MUHAM- 
map Din, 24 P. R. 1916 119 
— PREL.EMPTION—Co.-sharer, rofusal of, to 
purchase, effect of—Waiver 511 
—SUCOESSION, collateral — Distribution 
among sons accérding to number of their mothers, 
effect of. 

In 8 case governed by custom, whero property is 
disiributed among the sons of a person according to 
the number of their mothers, the descendants of the 
sons of one of them cannot succeed collaterally to the 

- property left by the descendants of another of them 
so long as other descendants, though lower in degree, 
of the same stock are alive. 

The effect of such a custom is to constitute brothers 
by the same father and mother and their descendants 
persons of one stock for purposes of inheritance, 
and as a logical result of the custom, persoris who 
are descended from a different mother, though 
nearer in degree, are not entitled to preference over 
descendants of the same mother. O° LacHuman 
Prasan v, DURGA Prasan, 19 O. C. 165; 3 O. L, J. 727 

14 

m ~ — , collateral—Pichhlag son succeeding 

stepfather without objection, whether acquires right 
of collateral succession—-Adoption— Alienation. 

Where the members of a family make no objection 
to a man’s being succeeded by his pichhlag son, the 
latter does not thereby acquire the right to succeed 
collaterally in the family generally, 

In matters of adoption and alienation a pichhlag 








son isin no better position than a stranger. P RAM 
PARSHAD v Harnay, 116 P. L. R. 1916 137 


DECREE, construction of—Decree conditional upon 
payment of an amount within 30 days of decree 
becoming final—Payment, validity of, after 80 days 
but before expiry of time of appeal. 

- A decree was obtained conditional upon the plain- 
tifs paying into Court a certain sum of money 
within “thirty days of the decree becoming final.” 
The plaintiff deposited tho money after thirty days 
but before the expiry of the appeal time: 

Held, that the money was paid within 30 days of 
the decree becoming final. A BHAGELU BABAI v. 
Ram AUTRA SBUKUL, 15 A. L. J. 38 144 

—, construction of—Order, incorrect —Party, 
duty of 414 

DEKKHAN AGRIOCULTURISTS’ -RELIEF ACT 
(XVII or 1879), S. 15 (b) (1)—Instalments, payment 

_ of default in—Mortgaged proz erty, sale of portion of — 
Final decree, whether required— Civil Procedure 
Code (Act. V of 1908), O. XXXIV, r. 6 (2). 

A holder of a decree for aalo upon a mortgage, in 
default‘of payment ot instalments ordered under 
section 15°1b) (1) ofthe Dekkhan Agriculturist’s 
Relief Act is not required to apply under Order 
XXXIV, rule 6 (2) ,of the Civil Procedure Codo, 1908, 
to make the decree final before he can apply for sale 
of the necessary portion of the property under section 
65 b) (2) of the Dekkhan Agriculturists’ Relief 





Act. B KASHINATH VINAYAK BHAVE v, RAMA DAJI 

Karg, 18 Bon. L. R. 475; 40 B. 492 255 

wm S. 65 (b) (2) ° 255 
4 . 
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DIVORCE ACT (IV or 1869), S. 37—Decree nisi for 
divorce ~Alimony— Wife living with co-respondent — 
Discretion of Court. 


The grant of alimony to a wife against whom the 
husband has obtained a decree nisi for divorce on the 
ground of adultery is a matter of discretion. 


Where there was no suggestion that the husband's 
conduct Jed to the wife’s misconduct, and the wife 
was living with the co-respondent, tho Court refused 
to exercise its discretion. A McGowan, W. E. v. J. 
D. McGowan, 14 A. L. J. 786; 88 A. 688 143 





— S. 48—Divorce, decree nisi for, in suit by 
husband—Costs of appeal, wife’s right to get from 
husband—Custody of children of marriage on decree 
Jor divorce. 


In a proper case, on the application of a wife who 
prefers an appeal against a decree nisi for divorce, 
the Appellate Court may, in its discretion, make an 
order directing the husband to provide for the costs 
of the wife’s appeal, 


On making a deoree for dissolution of marriage it 
should be the duty of the Court to look to the 
interests of the children of the marriage and carefully 
to weigh. the comparative advantages and dis- 
advantages of giviug the custody of all or any of 
them to the one parent or to the other, but no 
general rule on tho subject can be laid down. 


Per Mookerjee, J.—The Court, though uot preciud- 
ed from making an order giving the divorced wife 
access to the children, is most reluctant to make such 
an order and never places the indulgence of the 
parents above the welfare of the children. 


The doctrine that the husband who brings a suit 
for divorce should provide costs to the wife, to en- 
able her to make her defence and to prosecute her 
appeal when ,a decree is passed against her, should be 
very cautiously scrutinised, as such a doctrine is an 
encroachment upor the ordinary rule that costs follow 


“the event. 


In a suit for divorce brought by a husband for 
the adultery of bis wife, the wifo did not deny the 
charge of adultery but pleaded condonation, con- 
nivance and collusion on the part of the husband and 
the Judge, having decided against the defences, made 
a decree nisi and gave the custody of the children of 
the marriage, two daughters, aged respectively J0 
and 20, to the husband. The wife then preferred an 
appeal and made an application to the Appellate 
Court asking that the Court should make an order 
restraining the husband from sending tho two 
daughters put of the jurisdiction of the Court until 
the disposal of her appeal and directing him to pay 
to her Solicitors such sum as might be fixed by the 
Court for and towards the costs of her appeal: 


Held, that under the circumstances of the case it 
would be wrong tointerfere with the discretion which 
the léw vests in the father who is the proper and 
legitinfate guardian. of the children, and that the facts 
of the case were not of such a nature as to justify an 
order that the husband should make provision. for his 
wife’s costs of the appeal. C Croix, B.A. Dr Sra 
@. Cxorx, Puinup DE STE, 24. L. J, 226; 44 C. Bt 
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EJECTMENT, suit for—Plaintiff to prove his title— 
Burden of proof. 
In a suit tor ejectment a plaintiff must succeed on 
the strength of his own title and cannot rely upon 


the weakness of the defendant's title. PAT Guasita 
SINGH v. BHAGMANI KOER 924 


—, suit for, by tenant against trespasser-—Land- 
lord supporting trespasser, effect of. 

A tenant is entitled to eject a trespasser from 
property in possession of the former, and the mere 
fact that the latter is supported in his defence by 
the landlord does not give him any right to retain 
the property as against the tenant. PAT Karric 
Rewani v. Tus CENTRAL KARKEND Coat Co., LTD., 
1P.L. J. 480 1004 


EMERGENCY LEGISLATION CONTINUANCE 
ACT (I or 1915), whether ultra vires— Ordinances 
III and V of 1914—Governor-General-in-Council, 
power of, to pass Act embodying provisions of Ordin- 
ances— Ordinance III of 1914, s. 11, effect of —Juris- 
diction of Courts to question orders of internment 
passed under Emergency Legislation Continuance Act 
—~Indian Councils Act, 1861 (24 § 25 Vict. c. 67), 
ss. 22, 23. 


Under section 23 of the Indian Councils Act, 1861 
(24 & 25 Vict. c. 67 ,no Ordinance can have any force 
of law for more than sis months from its. -promulga- 
tion, but the power of the Governor-Ceneral-in- 
Council to pass an Act embodying the provisions 
of an Ordinance is in no matter controlled or taken, 
away by that section. The Governor-General-in-’ 
Council has power to pass an Act like the 
Emergency Legislation Continuance Act (I of 
1915) which embodies the provisions of Ordinances 
8 and 5 of 1914: 


Held (as to the contention that inasmuch as 
section 11 of Ordinance No. IIL of i9f4 which is 
embodied in the Emergency Legislation-Continuance 
Act of J915 seeks to oust the_jurisdiction of the 
Courts, it offends against section 2< of the Indian 
Councils Act, 1861), that the Emergency Legis- 
lation Continuance Act of 1915 is not ultru vires 
ofthe Governor-General-in-Council and the High 
Court has not power to call in question orders 
passed thereunder. It is for the Governor-General. 
in-Council to be satisfied on the materials before 
them and the Court cannot call for the materials 
or examine them. i G 





In England the common law rule that when an 
Act is repealed and the repealing Act is roptaled by 
another which manifests no intention that the first 
shall continue repealed, the repeal of the second 
Act revives the first, does not apply to repealing 

. Acts passed since 1850 and the last repeal does not 
now revive the Act or provisions before repealed 
unless words be added reviving them. The same 
principle or rule of law applies to this country. 
Section. 3 of the General Clauses Act (I of, 1568) 
expressly provided that for the purpose of reviving 
either wholly or partially a Statute, Act or Regala- 
tion repealed, it shall be necessary expressly to 
state such*purpose, and the same is the effect of 
sections 6 and 7 of the General Clanses Act (X 
of 1897). C. Jews Maruoo, In the matter of, 20 G, 
W. N. 1827 ` 48 
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ESTOPPEL—Holding out—Bona fide purchaser, ter 
value 


—, whether can validate invalid transfer. 
Where a transfer is contrary to public policy, 
neither party can make it legal by creating estoppel. 
PAT PUNCHA v. BINDESWARI 960 


—Wilt and gift, deeds of, executed simulta- 
neously — ~ Statement in Will as to Teyocability of 
gift, effect of 69 


EVIDENCE—Batwara papers, admissibility of 895 


——— —Batwara papers, admissibility of—HEjectment, 
suit for. 

Batwara papers are not admissible in evidence 
against persons who were not parties to the batwara 
proceedings. PAT HUDRA NARAIN SINGH t. RAMESH- 
WAR SINGH - 329 








—Kabuliyat, when and against whom admis- 

sibles 

Where there isa kabuliyat but no lease, the exe- 
cutant.of the kabuliyat cannot utilise the contents of 
that document against the owner of the land for his 
own benefit, But the uwner of the land can utihse 
the contents vf the kabuliyat to prove what the exe- 
cutant of the kabutiyut has undertaken to do. A 
Bisat NaRAIN SINGH v, PARBHU NARAIN SINGH 395 


= — Local inspection —Remarks by pr seca officer, 
value of. 
Where in a case before a Court the pridig. officer 
makes a local inspection and puts on the record some 








remarks about his observations, they cannot 
be considered as evidence in the case. O HEARSEY 
t. Karam SINGH, 3 O L.J. 599; 19 0 0. 374 4195 


EVIDENCE AOT (I or 1872)—Estoppel—Appeal— 
Acceptance of benefit under order appealed against 
gud 


—— Ss. 13, 35, 67—Crimenal Procedure Code 
(Act V of 1898), s. 145, possessory ‘order under, re- 
citul of claim in—Admissiotlity in proof of title. 
Kecitals of the claims of parties contained in 

possessory orders passed under section 140 of the 

Uriminal Procedure Vode, whether inter partes or 

not, are not admissible in evidence to prove title 

under section [8 of the Evidence Act or on general 
principles. 

Neither are they admissible under section 63 as 
an, account ot the contents of a document, not being 
oral, nor as entries in a public record under section 
85. C Ram UNDER Gore BIKDAR w. HARIBALA 
DURI 91k 


— $s. 21, 31-—dAdmissions as to * non-existing 
right, value of— Title. 

A mere admission cannot create a title which 
was non-existent, though ib would have been bind- 
ing upon the person making it if the title admitted 
had really existed, C Hari MOHAN Pat v. KAILASH 


CHANDRA DAUR . was 


— Ss. 24, 25, 26, 27—Criminal Procedure Code 
(Act Y of 1898 JiS: 162—incrimmating statements to 
Police officers and Headman, admissibility of ~State- 
ment of one atcused aguinst another. 

Incrimimating statements made to a Police officer 
while in custody are inadmissible i in evidence, 








tion?” 
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EVIDENCE ACT—ocontd. 
ee 

Sections 25 and 26 ofthe Evidence Act preclude 
admission of a statement by one accused against 
another and also of a confirming statement by 
another accused in reply to questions put by Police 
Constablesin the Headman’s presence. - 

An incriminating statement by an accused to a 
Feadman, in consequence of the latter telling him it 
was better he spoke the truth because if ‘the other 
side called witnesses, the truth against him would 
come out, is inadmissible under section 24. LB ZETA 
v. EMPEROR 314 


mom — S8, 24, 25, 28—“Person in authority’, mean- 
ing of ~Zemindar, whether is ‘person in authority.’ 

Section 24 of the Evidence Act refers not to a 
person whom the accused may regard as being in 
authority but to a person who actually is in authority. 

The main test as to when a person isdeemed to 
be a ‘person in authority’ within the meaning of the 
section is, whether he stands in such relations to the 
accused as imply some power of control or inter- 
ference in regard to his prosecution. 

Zemindars qua xzemindars are not necessarily 
‘persons in authority’, The question must be decided 
in each case upon its particular circumstances; but 
whenever zemindars are directly concerned in an 
investigation by the direction of the Police then they 
clearty are ‘persons in authority’ within the meaning 
of section 24 of the Evidence Act. 

Co-villagers of an accused person cannot be regard. 
ed as ‘persons in authority’ from the mere fact of 
their being the principal residents of the village. S 








Loune v. Emreror, 105, L. R. 140 42 
= 8. 25 42, 314 

Ss, 26, 27 314 
omen —= §, 28 b 42 
———— § 81 983 





— § 32— Account books, entries in, admissibility 
of. 

Entries in an account book are inadmissible in 
evidence under section 32 of the Evidence Aot, 
if it is not proved that the person who made 
them is dead. . 

Semble.—Entries of payments of money made 
through named persons in an account book kept by a 
deceased servant in the ordinary course of his busi- 
ness are admissible in evidence to prove the payments 
under section 32 of the Evidence Act; bat persons 
through whom the payments were made must be 
called to prove that the payments wore in fact made. 
PAT Sew Prasap v. RADHA MOHAN SAHAY 877 


— 8, 32 (2) . 424 

— B. 32 (5)—Pedigree — Admissibility in ervi- 
dence —Setilement, genealogical table put in at time 
of, value of. 

Some papers were put in at the time of the settle- 
ment of a village. The first of them was a genea- 
logical table, At the end of the papers were the names 
of some of the persons whose names appeared in the 
said table. None of them affixed their signatures. It 
was stated that the village patwari signed on behalf 
of ,he majority and that certain other persons. signed 
on behalf of the remainder The Settlement Officor 
in charge affixed at the end a statemant that the 
owners of the village had verified: the correcjness of * 
thee statements, This verification took place after 
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EVIDENCE ACT—contd. 


the khewat of the village had been prepared, so that 
the entries in the genealogical table could not be 
deemed to have been utilised in any way for the 
preparation of the khewat. It was not clear whether 
the attached names were placed ab the end of the 
papers to record acceptance of the correctness of all 
or of only the last of the papers. Nor was this fact 
made clear by the Settlement Officer's order recording 
the verification: 

Held, that under the above circumstances the 
genealogical table was not admissible in evidence, 
O Kasur SINGH v. Raw NARAIN, 3 0. L., J. 560; 19 
0. C, 321 138 


——— — §. 85 911 


— 8.65 (a`— Secondary evidence—Original docu- 
ment in possession of defendant. 

Semble.—Where an original document is in the 
possession of the defendant who knows from the 
plaint that he would be required to produce it 
but does not produce it, and the plaintiff's evidence 
that he searched for ıt remains uncontradicted, the 
latteris entitled to give secondary evidence of the 
contents of the document under section 65 (a) of the 
Evidence Act. A MUHAMMAD Kamin ù bau 

94 


—— — 8. 67 911 


— 5, 91—Evidence of payment of money—Proof. 

Obiter dictum.—Where a receipt for earnest-money 
is not admissible in evidence, payment of the amount 
can be proved aliunde by virtue of section 91 of the 
Evidence Act. P CHHUTTAN LAL v. Mun CHAND, 18 
P. R. 1917 822 


— 5. 91—Oral evidence to prove payment of 
earnest-money, admissibility of 132 


— S. 92—Landlord and tenant—Covenant in 
kabuliyat on assurance by landlord that it would nat 
be enforced, whether binding. 

Semble.—The enumeration in the first proviso to 
section 92 of the Evidenze Act of the circumstances 
which may invalidate a document or entitle a person 
to a decree or order relating thereto is not 
exhaustive. © NADIR Cuanp Sana v. BIRENDRA 
Narta Durr, 20 C. W. N. 1067 126 


— 8. 92—Mortgage-deed, separate arrangement 
in contravention of terms of, whether can be proved. 
In view of section 92 of the Evidence Act, proof 

of a séparate arrangement in direct contravention 

of the terms of a mortgage-deed is inadmissible. O 

MUHAMMAD Hussain v. MUHAMMAD Ascuar, 30. L. J. 























462; 19 0. ©. 328 23 
— S. 102 | 767 
— S. 106—Matters within the special knowledge 

of a party. 


In’ order to lay the burden of proving a particular 
matibr on a party on the ground that he has special 
knowledge thereof, it must be shown that the know- 
ledge is in the nature of something peculiar, PAT 
LACHMI NARAIN MARWARI v. CHAIBMAN oF THE RANCHI 
MUNICIPALITY, 1 P, L, J. 165 269. 

` ` 747 


— 8. 110 
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EVIDENCE ACT—coneld, ` 


—— — S. 114, 111. (g)—Defendant, failure of, to pro- 
duce accownt-books, effect of. 

_ Where the plaintiff has failed to prove his case, the 

omission by the defendant to produce his account- 

books does not give rise to a presumption that, if 

produced, they would have lent support to the plaint” 


is’ case. PAT BALDHARI BINGH v. BASAR ALI 
KALAL 967 
— §. 116 825 








— S. 128—Complaint on oath forming basis of 
- warrant, right of accused to inspection of. 

Non-production by a Court of the complaint on oath 
which forms the foundation of a warrant issned 
under section 6, is not improper, if the object of the 
production is to ascertain merely the name of the 
informer. ii 

Per Fawcett, A. J. C.—The Court should decline to 
sanction any step which would in practice almost 
necessarily resulé in the disclosure of the name of 
the informer, contrary to the provisions of section 123 
of the Evidence Act. S BAGHUMAL” WapHUMAL v. 
Esprgor, 108. L. R. 184; 18 Cr. L. J. 70 54 


Bem 8, 125 54 


——— —— Ss. 157, 159, 32 (2) — Chaukidar’s diary, 
entries of births and deaths in, made by third persons 
at the request of chaukidar, admissibility of. 

A chaukidar who was an illiterate person got other 
people to make entries in his diary for him relating 
to the birth and death of a certain person. The 
persons who made these entries were called at the 
trial and deposed that they had made the entries at 
the request of the chaukidar. The chaukidar was 


- dead at the time of the trial: 


“AbOTosH Gogwaml, 24 C. L, J. 462 


Held, that the entries were not admissible in 
evidence under section 82 (2) but were admissible 
under rection: 157 and possibly also under section 
169 of the Evidence Act. PAT Naina KORE v. 
GOBARDHAN SINGH, 2 P. L, J, 42 424 


—— ~ 5, 159 - 424 


EXECUTION—Consent decree — Ambiguity — Cowrt, 
power of, to look into petition of compromise. 

An executing Court can go behind a consent decree 
and look at the terms of the compromise in accord- 
ance with which the-decree was passed, in order 
propetly to understand what the decree was. C 
JOYANUDDIN KHAN v. JAMIRUDDIN SARKAR 4 916 


—— Decree, splitting up of —deceptance of portions 
of decretal debt from different judgment-debtors. 

The acceptance by a decree-holder of sums tendered 
by different judgment-debtors under the same decree 
from time to time with an undertaking not to ‘proceed 
with execution against those judgment-debtors, 
‘without, however, releasing them from liability under 
the decree, does not split up the decree so as to make 
the decree-holder bound to pursue his remedy against 
éach judgmient-debtor only to the extent of his 
séparated liability. C JoGENDRA Prosan MITRA an 
7 


— — —Instalment deeree—Default—Optiun of decree. 
holder to claim execut®n of whole amount. 
When, under a decree payable by instalments the 
whole deoretal amount becomes due on default in 


. 


ee 


INDIAN CASES. 


‘credit for them amounts to an act of fraud. 


-~ [1914 


EXECUTION —conold, a 

the payment of one instalment, the decree-holder 
has not the option either to compel immediate 
payment of the whole amount due under the decree 
or to recover the money in accordance with the 
instalments,” © JOYANUDDIN KHAN v, JAMIRUDDIN 
SARKAR 916 


————-Sale proclamation— Value of property to be 
sold, ascertainment of —Court, duty of 87 


—- ——-Uncertified payment, power of executing Court 
to recognise. 

It is not competent to an execution Court to 
allow credit for uncertified payments even where 
the omission on the part of the decree-holder to give 
Cc 
JOGENDRA PROSAD MITRA v. ASUTOSH Goswami, 24 C. 
L. J. 462 738 


== ~~~ PROCEEDINGS—Connected suits for par- 
tition, decrees in—Identity of subject-matter and 
parties—Execution application, dismissal of, on 
ground that relief was granted on previous applica- 
tion in connected suit—Subsequent application for 
division of specific omitted properties—Patent 
mistake of Court, effect of- - Res judicata 354 


EXPLOSIVES ACT (IV or 1884), rules under— Clove- 
crackera, possession of, without license, whethewlegal 
—“Toy fire-works.” é 
Clove-crackers or lavangi-crackers are “toy fire- 

works” within the meaning of rule 3 issued under the 

Explosives Actand are, therefore, exemptfrom rule 

85 imposing the necessity of a license for possessing 

them. B Emperor v, RACHAPA GuRAPPA HATTARYAT, 

18 Bom. L. R. 556 


GANJAM AND VIZAGAPATAM AGENCY RULES, 
Rr. 10 (4), 18, 20 - Review af order passed ex parte 
~- Jurisdiction of Governor's Agent—Civil Procedure 
Code (Act V of 1908), s. 151—Order passed without 
notice—Remedy of party aggrieved. 

Every litigant is entitled to be heard before an 
order is made to be his prejudice, and the proper 
remedy of a party, against whom an order has been 
made without hearing him is to apply to the same 
authority for a re-hearing. 

Apart from the provisions of section 15! of the 
Code of Civil Procedure, a Court has an inherent 
power to rectify any inadvertent mistakes made 
by it and when a party can have a mistake corrected 
by the Court which made the mistakes, he should. 
adopt that courge rather than resort to the Appellate 
Court, j! 

Where the Agent to the Governor, Vizagapatam, 
set aside, after hearing the parties, an ew parte order 
previously made by himself without notice to the 
parties and without hearing them, and passed a final 
order correcting the mistake: e 

Held, that though the Agency Rules did not in 
express terms invest the Agent with the power io 
review his own order, the Agent had inherent power 
to rectify a mistake committed by him without 
hearing the parties end the High Court would not, 
on technical grounds, interfere with a decision that 
was correct on the merits. M RAGHUNADA Doss v. 
MAHARAJA or JEYPURE, 81 M. L. J. 319; (1916) 2 M. 


W. N. 208; 4 L. W. 240 285 
——— RR. 18, 20 385 
. . 
. e 
e . j >» K 
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GAYA MUNICIPAL RULES, R. 1, whether ultra 
vires ° ° 854 
GENERAL CLAUSES ACT (X or 1897, S. 6— 
.‘Right’ or ‘privilege’ 292 
GIFT —Will—Deeds executed simultaneously —State. 
ment in Will as to revocability of gift, effect of 69 
GOVERNMENT or INDIA ACT (5 & 6 Geo. V, 


C. 61), S. 65 575 
— — S. 106 607 
m= — S. 107 129, 607 


——~ — S. 107—High Court, power of interference of 

—Judicial and administrative acts. 

Obiter dictum.— The jurisdiction of a High Court 
to interfera-under section 107 of the Government of 
India Act, 1915, extends not only to judicial but also 
to administrative acts of the lower Courts. PAT 
RAGHUNATH SINGH v. HAZARI SAHU, 1 P. L. W. I11: 2 
P, L. J. 130 `- 872 
— S. 107—“Superintendence,” meaning of. 

Per Atkinson, J.—The ‘general superintendence’ 
vested in the High Court under section 107 of the 
Government of India Act applies only to cases where 
a subordinate officer, be he a Judge or otherwise, acts 
without jurisdiction or in excess of jurisdiction. When 
a duly constituted officer acting within jurisdiction 
makes a charge and proceeds to hold an enquiry, 
the High Court will not interfere under the Statute 
uuless he has grossly abused his powers. PAT JANAK 
Kisworg, In the matter of, 1 P. L. J. 576 484 


GOVERNOR-GENERAL-IN-COUNGIL, power of, 
to pass Act embodying provisions of Ordinances — 
Ordinance 111 of 1914, s. 1}, effect of —Jurisdiction 
of Courts to question orders of internment passed 
under Emergency Legislation Continuance Act 48 


GUARDIANS anb WARDS ACT (VIII or 1890)— 
Father not having care or custody of son, remedy 
of —Suit, maintainability of—District Court, juris- 
diction of. 

A father who has never had the care or custody 
of his infant child can file a regular suit for the 
custody of his son, but cannot successfully call 
upon a Court by an application under the Guardians 
and Wards Act for an order upon the person in 
whose custody the infant is tohand him over to the 
father. ` 

The dictum of the Privy Council in Mrs. Annie 
Besant v. Narayaniah, 24 Ind, Cas. 290; 16 Bom. L. R. 
625; 18 0. W. N: 1089; 27 M L. J. 30; (1914) M. W. 
N. 585; 16 M. L. T, 1665: 200. L. J. 253: 12 A. L. T. 
1155; 1 L. W. 520; 88 M. £07, to the effect thata suit 
tater partes is not the proper proceeding is not 
intended to be of such general application as 
virtually to overrule the decision in Sharifa v. 
Mune Khan, 25 B. 574; 3 Bom, L.R 167. 

The jurisdiction of the District Court in the 
matter of minors is defined by the Guardians and 
Wards Act and it has no inherent pgwer to make 





orders with reference to’minors which are not ex- 


pressly conferred upon it by that Act. B ACHRATLAL 
JEKISENDAS t. CHINANLAL PARBHUDAS, 18 Bow. L. R. 
582; 40 B. 600 215 
— Ss. 7, 34—Guardian, conditional appointment 

wf, when takes cffect—lInterim acts of natural guard- 

ian, validity of 

Where a guardian is appointed under the Guardians , 
and Wards Act unconditionally the order takes effect 
at once, alihongh under section 34 of the Guardians 
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and Wards Act he may be required to furnish security 
subsequently; but where the order is conditional upon 
the furnishing of security, it does not take effect until 
the security has been furnished. 

There is nothing in section 34 of the Guardians and 
Wards Act taking away the general power possessed 
by the Court of imposing conditions upon persons 
who are appointed guardians, and any rule which 
makes the appointment of a guardian to take effect 
only on furnishing security is uot ultra vires. 

Where a guardian is appointed conditionally on his 
furnishing security, all bona fide acts done by the 
natural guardian of the minor beforg the security is 
actually furnished by the Court’s nominee are valid. 
M Sussa NAIK v. Rama Aryar, 5 L. W., 261 892 


—— — Ss, 27, 32-—Minor—Guardian, appointment 
of —Trust—Mutawalli, minor entitled to be appointed 
~—Court, power of. 

A guardian of the property of a minor interested 
in n trust can be appointed in respect of his interest 
under the trust, in order that the interest may be 
protected and . the benefits thereof secured for the 
minor. 

Where under the terms. of a trust deed the 
mutawalli-ship devolves upon a minor in respect of 
whom a guardianship application is wade, the District 
Judge is entitled to pass orders for the performance 
of the duties of the mutawallé pending either the 
coming of age of the minor or the institution of a 
regular suit by some person or persons interested in 
the endowment to contest the arrangement made by 
him. A KHATUN Begam v, Ezaz Anan, 15 A. L. d. 
132 885 


— S. 30—Mortgage by certificated guardian 
without Court's sanction—Minor’s right to avoid—- 
Burden of proof—Interest on mortgage of minor's pro- 





` perty. 


A mortgage of a minor’s property ekecuted by his 
certificated guardian without sanction by the District 
Judge can ba avoided by the minor only on restoration 
of the benefit actually received by him under the 
transaction. But it is for the mortgagee to show 
to what extent the money raised by the mortgage 
was applied for the benefit of the minor's estate, 

Where in a mortgage-bond executed by a certificated 
guardian of a minor the rate of interest was Rs. 7-8-0 
with annual rests, which rate was not sanctioned 
by the Court nor placed before it: 

Held, that the mortgagee should not get more than 
12 per cent simple interest. C Mansaram Das v. 


AH-MAD Hosarn, 21 C. W. N. 63 380 
—— — §. 32 885 
—— — 8, 34 892 
HIGH COURTS AOT, 1861, (24 & 25 Vic, C. 104), 
Ss. 8, 9, 11, 16 699 


HIGHWAYS, public—Dedication to class, legality of — 
Raght of user by any member of public—Procession, 
obstruction to—Cause of action—Burden of proof— 

- Pleadings—Civil Procedure Oode (Act V of 1908), 
O. I, r. 8 - Specific Relief Act (I of 1847), s. 42, 
Public highways cannot be dedicated toa class 

or to a limited seotion &f the public and, suche 
dedication is no dedication at all, 


. 


. 
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All other rights over other persons’ property are 
private, whether they belong toa class orto an in- 
dividual and whether they arise by grant, license, 
easement, customary right or any other origin. 

Tt is settled law in India that every member or 
class of the publie is entitled to use a public high- 
way for conducting a religious or ceremonial pro- 
cession without interference by any other member 
or class. 

Even if there is no evidence of user for the 
particular purpose by the persons claiming the right, 
the right so to use them atany time is legally vested 
in them. i : 

Where the ownership of a road is nnknown, dedi- 
cation of it to the public will be presumed from 
proof of its user by the public. 

Semble.—Mere obstruction to a procession without 
proof of loss of property or personal injury may 
give rise to a cause of action. 

But the obstruction must be specifically alleged 
in the plaint, and where it is found against, the 
suit is liable to be dismissed. A plaintiff cannot 
pe allowed to prosecute his claim on the ground 
of a denial of his right by the defendant, which was 
not averred in the plaint. `M SUBBAYA NADAN 4, 
Atyavoo REDDI, (1917) M. W. N. 70 977 


HINDU LAW, applicability of — Hindw, who is. 

In order that Hindu Law should apply to a person 
it is not necessary that he should have been born a 
Hindu. í 

‘The word ‘Hindu’ in section 13 of the Burma Laws 
Act bears the same meaning as it does in section 
23] of the Succession Act and section 2 of the 
Probate and Administration Act and does not 
necessarily mean an orthodox Hindu or one who is 
a member of one of the four castes, ; 

Hindu Law is applicable to a Hindu until he 
definitely renounces or abandons his religion. 


Per Ormond, J.— Where an enactment speaks only ` 


of the three communities, viz, Hindu, Muhammadan 
and Buddhist, it is intended to embrace all communi- 
ties which have a religion which is an offshoot of 
any one of those three religions. Thus the term 
“Hindu” includes all who are called Hindus in com- 
mon parlance. 

Per Twomey, J—It is not within the province of 
Civil Courts to determine questions of orthodoxy. 


In order to determine whether a certain person is 
a Hindu, it is immaterial whether he is recogpised 
asa Hindu by the orthodox vaste Hindus, the only 
question being whether he himself adheres to some 
form of Brahminical worship and belief. 


Caste regulations do not constitute Hinduism 
though they flourish among Hindus. LB Maune 
Curt MAUNG v. Ma Yair i : 780 
—Caste regulations, force of. ` lb. 

Caste regulations do not ‘constitute Hinduism 
though they flourish among Hidus. LB Magne 
Cutt Maung v. Ma Yarr 780 


— Muhgmmadan Law—Kuitchi Memons, law 
applicable to 72 
«——— -— ADOPTION, vafidity of—Implied ae 


tion 5 A 
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aman ALIENATION — Widow, relimnguishment by— 
Reversioners—Acceleration of estate, what amounts 
to—Alienation by widow ~Consent of nearest rever- 
sioner, effect of. 
In order to accelerate the vesting of an estate in 
the nearest reversioner there must be complete 
surrender of the widow’s estate. 


The rule that a transfer made by a Hindu widow 
with the consent of the nearest reversioner will 
take effect as against the more remote reversioner is 
applicable only to cases of transfers for consideration, 
and shonld not be extended to a case where a trans- 
fer has been made by way of gift. A KHAWANI 
SINGH v., Onst Ram, 14 A. L. J, 972; 89 A. 1 86 


by widow—Reversioners, remote, 

right of, to question—Lapse of time—Legal necessity, . 

proof of —Recituls in documents—Adequacy of proof 

—Torts of widow, expenses for, whether can be 

charged on. estate—Maintenance and kist, debt in- 

curred for payment of, when legal—Burden of proof. 

The fact that the next reversionor is time-barred 
from claiming a widow's estate is no ground for 
allowing a remoter reversioner to do so, when the 
reversion has fallen in. 

Mere recitals in a sale-deed as to the existence of 
legal necessity for an alienation are not of themselves 
any evidence of necessity; there must be evidence 
aliunde. 

In the case of alienations by a Hindu widow made 
along time ago, Courts should not insist on as strict 
proof of legal necessity as in the case of recent 
transactions. In such cases, though the burden of 
proof which lies on the purchaser is not shifted on to 
the reversioner, the Courts should approach the 
evidence with a much more indulgent mind than 
when the alienation took placeafew years before 
snit. But where evidence as tothe purposes for 
which the debts were incurred which led to the 
alienation is actually before the Court, it must be 
satisfied that such purposes amount to legal necessity 
before the alienation is upheld. 

The private expenses of the widow are not a legal 
necessity and expenses incurred by her in litigation 
that arose out of her own tortious acts cannot legally 
be charged on her husband’s estate. 

Prima facie the conversion of a charge payable 
from the income to a charge on the corpus is an im- 
proper act on the part of the widow. 

Maintenance charges and kist should be paid, 
where possible, from the current income of the 
estate, and, in the absence of good reason why they 
should not be so paid, a debt borrowed for this pur- 
pose is not a proper charge on the estate in the 
widow's hands. M BHUVARAGHA [YENGAR v. NATESA 
Tver, 5 L. W. 127; (1917) M. W. N.40 0° 768 


——-—— CUSTOM, essentials of—Temple, ancient— 

Intention of founder— Presumption—Transfer of right 

-to receive offerings made to temple, validity of— 

Public policy. 

Where the origin of a foundation is lost in anti- 
quity, then unless a custom to the contrary is estab. 
lished, it must be presumed that the original 
founder intended, in making his delegation of the 
powers of worship to certain persons, that these 
powers should remain in their hands for the good ofthe 








: `o o ` 
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temple andthe convenience of the public, and that 
it is against public policy that persons to whom 
those powers of worship have been delegated 
should of their own free will make a delegation of 
those powers to a third party. 

In the case of such a foundation a custom per- 
mitting alienation is not established by six undisput- 
ed transfers, 

A transfer of the right to receive offerings made 
to a`temple is, therefore, void as against public 
policy, PAT Puncaa v. BINDESWARI 960 


JOINT FAMILY—Alienee from co-parcener, 
whether. entitled to joint possession—His position 
and rights. 

The alienee from a co-parcener in a joint Hindu 
family is not entitled to possession of the alienor’s 
share as a tenant-in-common. His only right is to 
obtain by partition the share to which his alienor 
was entitled. M Kora BALABHADRA PATRO v. 
KHAETRA Doss, 4 L. W. 99; 31 M. L, J. 275; (1917) 
M. W. N. 149 168 

co- pu? Cenern. 

Inthe case of an ancestral business of a Hindu 
family ail the members of the family, including the 
minors, are liable for debts incurred in the course `of 
the business and such liability is net confined to 
théir shares in the assets of the business but extends 
to their shares iu the family property. M MUTHAYA 


Ancestral trade—Debts—Liability of 








Pinnar v. TINXEVEGLY SOUTH INDIA Bank, Lrp, 5° 


230 


Mitakshara—Charye by one member, 
whether survives hit. 

One member of a Mitakshara joint family cannot 
deal with his sharo in the property of the joint 
family soas to create a charge which will survive 
him. , On his death the charge created by him is 
extinguished and every member of the joint family, 
whether born befure or after the creation of 
the charge, is entitied to plead that no charge 
subsists upon the joint family estate. PAT JowaLa 
Prasan v. Pratap Upat Naru sanr Dro, 1 P. LJ. 
497 184 


ane = Co-parcener, one, sale by, how far 
binding on other co-parceners—Legal necessity— 
Purchaser, rights of. 
A sale of joint property by aco-parceuer, though 
made without legal necessity, is valid to the extent 
of the vendor’s share. 


L. W. 841 











Ifa vendee wishes to stand by a sale which is 
valid only partially, he must be content with the 
vendor's share, bur if he wishes to repudiate the 
transaction altogether, his remedy is only against 
the vendor in a suit for the return of the price paid, 
on the ground that the consideration for the payment 


failed. N BHOTRAT v. NATHURAN, I2 N.L. R 161 
: 498 
—-—— estate — Mitakshara — Partition— 





Intention of one member lo separate, whether suficient, 

Under the mitakshara Law” a detinite and un- 

&mbiguous indication by one member of a joint un- 

divided tamily of his intention to separate himself 

and to enjoy his share in severalty will amount te 
® 
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partition, if the intention is unequivocal and clearly 
expressed; and it must depend upon the facts of each 
case whether partition is effected thereby. 

The intention to separate may be evinced either 
by explicit declaration or by conduct, and if it is 
an inference derivable from conduct, it will be for 
the Court to determine whether it was nnequivocal 
and explicit. 

A separation from the joint family involving the 
severance of the joint status sofar as the separating 
member is concerned, with all the legal consequences 
resulting therefrom, is quito distinct from the 
de facto division into specific shares of the property 
held until then jointly. One isa matter of indivi- 
dual decision, the desire on the part of any one 
member to sever himself from the joint family and 
to enjoy his hitherto undefined or unspecified share 
separately from the others without being subject to 
the obligations which arise from the joint status: 
whilst the otheris the natural resultant from his 
decision, the division and soparation of his share 
which may be arrived at either by private agreement 
among the parties, or, on failure of that, by the 
intervention of the Court. Once the decision has 
been unequivocally expressed and clearly intimated 
to his co-sharers, his right to obtain and possess tho 
share to which he admittedly has a title is unim- 
peachable; neither can the co-sharers question it nor 
can the Court examine hisconscience to find out whe- 
aro well founded 
or sufficient; the Court has simply to give eifect to 
his right to have his share allocated separately from 
the others. 

lt is a mistake to supposo that scverance of status 
can take place only by agreement. The agreement 
only recognises existing rights in each individual 
member which he is entitled to assert at any time he 
likes, 

Appellants husband served a registered notice 


.on the manager of the Mitakshara joint family of 


which he was a member, saying in explicit terms that 
his desire was to get his share partitioned and asking 
the manager to partition the joint estate without 
delay. A few days after ho instituted the suit 
for partition but died during the pendency of tho suit: 
Held, that nothing could be more unequivocal or 
more clearly expressed than the conduct of the appel- 
lant’s husband in indicating his intention to separate 
himself and onjoy his share in severalty by the said 
notice coupled with the suit; that these acts amounted 
to a separation with all its legal consequences; and 
tha#on the death of the appellant’s husband during 
the pendency of the suit the appellant inherited his 
share and was entitled to continue the suit. P C 
Ginga Rar v. SapasHiy Duunpiras, 20 M. L.T, 78; 
20 CO. W.N. 1085; 14 A. L.J. 522; 12 N. L, R. 113; 
(1916) 2 M. W. N, 65; 18 Bom. L. R. 621; 4 L. W, 114; 
24 0. L. J. 207; 31 M. L. J. 485; 43 C. 1031 321 
-—— JOINT FAMILY, liability of, for debis— 
glorigage decree— Manager, whether represents other 
nf&mbers— One member not party to suit —hedemption 
*_Uail Procedure Code (Act V of 1905), O. XXXIV, 
rl. x 
The interests of all members of, a joint Hindu 
family are liable for payment of money borrowed for 
the purpose of paying Gowernment revenue. $ 
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Where all members of a joint Hindu family 


are effectively represented in a mortgage suit in ` 


which the family property is sold, one of. them 
cannot afterwards maintain a suit for redemption on 
the ground that he was no party to the suit. PAT 
Ranaut Prasap TEWARI v. RAMJATAN PANDEY, lP. L. 
W. 197 833 
—— — JOINT FAMILY —Minor — Guardian ad litem, 
father, whether proper 389 
Partition, what constitutes. 
A division of rights between the members of a, joint 








Hindu family is sufficient to constitute a partition - 


without actual physical division “of the property 
itself, O RAMADHIN Vv, BISHESHAR DAYAT, 8 O, D. J. 
603 5 111 
——— , separated members of, suit be- 
iween—Applicability of section 66, Civil Procedure 
, Code. 111 
—— — PARTITION — Mitakshara — Mother's share 
—Stridhan, mother in possession `of, effect of— 
“Estoppel against estoppel setteth the matter at large,” 
meaning of —~Arbitration and award. P 
On a partition between her sons and step-sons, 
a mother is, according to the Mitakshara, entitled 
to a share equal to that of her son. 
The maxim ‘estoppel against estoppel setteth the 
matter ab largo’ explained. 
Plaintiff, acting as guardian of her infant son, 
| agreed with defendant her step-son to partition the 
family property and an arbitrator was appoihted to 
effect the partition. The plaintif applied to the 
arbitrator to allot her a maintenance. allowance, 
which he did in the award. Plaintiff then applied 
on behalt of her son and of herself to have the 
award filed in Court. On defendant’s objection, 
however, the award was modified, and plaintiff's 
maintenance was disallowed as against the defend- 

ant. Plaintiff thereupon filed a suit pone partition 
of her one-third share: ` 

‘Held, that the plaintiff was ontitled to a ono-third 
share in the faily property; 

(2) that tho effect of setting aside of tho award 
invegard to her maintenance was to restore the 
status quoante and to justify the plaintiff in claiming 
her share inthe family property. 

Obiter dictum,—There may be cases where the 
possession of separate property by a mother might 
have the effect of reducing pro tanto the share which 





she may be entitled to on partition. -O Sarup 
Ouanp v. Pant, 19 O. ©. 240 198 
SUCCESSION—Reversioners, nature of, 





rights of — Adverse possession—Possession adverse 
to daughter, whether adverse to reversioners 733 


WIDOW— Mor igageby widow—Legal necessity 
—Sale in execution of mortgage decree, whether passes 
husband's estate. 

Where a widow is forced to mortgage not only 
her life-interest but also the estate itself fora legal 
nécessity, the enforcement of that mortgage must 
be considered to be of equal legal necessity with the 
actual mortgage itself, and the sale of the property 
“in execution of a decree based on the mortgage would 
pass not only the life-interest, of the widow but also 

‘the estate of tHe husband. PAT JAGERNATH PROSAD 

Sgan Deo v, KUARA Kuag, 1 P. L, W. 77 ” 403 
° . bd A G $ - 
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HINDU LAW— contd. 
s 
WIDOW— Surrender of estate to reversioners— 
Acceleration, when valid—Alienation wn accelera- 
tion, distinction between —Legal necessity — Adoption 
— Adopted son, rights of, to question alienations before 
adoption—Mawim ‘aman cannot take advantage of 
his own fraud,’ applicability of. 
There are only two ways in which a Hindu 
widow in the enjoyment of the normal widow’s 
estate can convey a greater interest than that which 





- she herself has, the ‘one is by acceleration, the other 


by alicnation for legal necessity. 

The notions conveyed by the said two terms are 
not only irreconcilable, but virtually antagonistic. 
In strictness no acceleration can be an alienation 
and no alienation can be an acceleration. 


The true doctrine of acceleration, which has been 
incorporated with the general body of Hindu Law by 
the decision of the Privy Councilin Behari Lal v. 
Madho Lal Ahir Gayawal, 19 I. A. 30; 19 C. 2806; 6 Sar. 
P. C. J. 88; 9 Ind. Dec. (x. s.) 603, is no more 
thanthe English doctrine of merger subjected to 
the peculiar conditions and requirements of the law 
of the joint Hindu family. It amounts in effect to 
this, that a Hindu widow enjoying the normal Hindu 
widow’s life-estate may, if she please, surrender it in 
favour of the next reversioner, and, if she does so, it 
amounts in law precisely to the same thing as though 
the widow had at that moment died a natural death. 
Its essential condition is that the interposed fife. 
estate should be entirely withdrawn and not mer ely 
a fractional part of it. 


For the purposes of an alienation, if the widow is 
to convey more than her life-interest, it must be for 
purposes of legal necessity. 

The consent of the-reversioners to a Hindu widow's 
alienation is no more than a factorin the proof of 
legal necessity. It may always be used in support of 
the alienee’s contention that there was legal necessity, 
bué per se it will not bo sufficient to do away with all 
other proof, 

Tho maxim that ‘a man shall not take advantage of 


-his own fraud’ is quite distinct from the doctrine of 


estoppel, Two things have to be looked at in applying 
the maxim, (1) whether the person against whom this 
maxim is sought to be used has ever committed 
any fraud at all? (2) whether assuming that he 
has committed constructive fraud, that has given 
him any advantage in the particular issue he is 
contesting. The maxim applies toa great number of 
cases in which thore need be no estoppel at ail. 
An adoption -will not divest estates vested 
before it was made. The adopted son can, however, 
question an alienation as void and not binding 
on him as ‘and from the date of his adoption, as an 
alienation requires for its validation legal necessity, 
One B, a Hindu widow, having mortgaged her hus- 
band’s estate ip 1893 to Ist defendant, the plaintiffs 
as nextreversioners sued in 1893 for “cancellation of 
the mortgage. The matter was referred to arbitra- 
tors, who in December 1894 drew up an award 
whereby (1) plaintiffs were to redeem the mortgage on 
payment of Rs. 1,7C0 to 1st defendant and A latter 
was tp reconvey ‘the’ properties to them; (2) out ¢f 
the properties so reconveyed’, the anette wore to 
give to the widow a house and’18 bighas of land for, 


e 
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her maintenance. Nothing, however, was done upon 
the award for many years, nor did the parties get it 
made a rule.of Court. The Ist defendant, mort- 
gagee, sub-mortgaged the property for Rs 1,000 to 
one D and under that mortgage he attorned to the 
Jatter, In 1806 the widow sued to redeem the mort- 
gage, ignoring the award. That suit was dismissed 
on the ground that by the award there was no right 
`of redemption in the widow. About this time, plaint- 
iffs obtuined a conveyance of the properties from Ist 
defendant which they got compulsorily registered. 
Under its terms they redeemed the sub-mortgage to 
D, but the Ist defendant refused to deliver the pro- 
perties to the plaintiffs In 1909, the widow adopted 
the 2nd defendant, the son of Ist defendant, and the 
` properties were delivered tv him by the latter. Plaint- 
iffs instituted the present snit for possession, alleging 
that the effect of the award was an acceleration of 
their rights and that the subsequent adoption of 2nd 
defendant could not defeat the estate already vested 
in them. They also alleged that the adoption was a 
fraudulent act of defendants acting in concert to 
defeat plaintifis and that 2nd defendant could not be 
permitted to take advantage of his own fraud: 


Held, (1) that the award of 1893 was in no sense 
an acceleration as the entireinterest of the widow did 
not pgss to the plaintiffs, bat there was provision for 
the immediate restitution to her of a substantial 
portion of the property, which violated the 
fundamental basise of the theoretical doctrine of 
acceleration; 


(2) that the transaction could only be regarded as 
an alienation by the widow, to validate which the 
plaintiffs were bound to show legal necessity; 


(3) that the 2nd defendant, as adopted son of the 
last male owner, was entitled to question the aliena- 
tionas being void against him as from the date of 
his adoption; 


(4) that as the adoption was legal per se, the resort 
to it asa means of asserting one’s rights did not 
amount to fraud and the Court could not consider the 
meanness about the line of conduct pursued by the 
Ist defendant to get his son adoptedeby the widow, 
B Mort RAWI v. LALDAS JIBHAI, 18 Bom. L. R. 954; 
41 B. 98 945 


WIDOW— Widows  estate—Acquietlion of 
occupancy rights during lifetime of widow—Eviction 
by veversioners, validity of. 





Occupancy rights acquired during the time when 
an estate was in the Lands of a Hindu widow cannot 
be questioned by the reversioners after her death, 
PAT HARMANOGE NARAIN SINGH v. GAN OUR SINGH 

2 


č 
. 


—— Widbw’s estate, nature of —Reversion- 
ary heirs, position of— Suit to restrain waste—Waste 
not proved—-Specific Relief Act (I of 1877), s. 42— 
Declaration of reversioner’s right-— Form of decree— 
Decree awarding declaration u hile dismissing substan- 
tanl claim, futility cf—Civil Procedure Code (Act V 
of 1608), O. VI, r- 7— Further relief. 

A Hindu widow’s right with respect t@ the estate 
of her deceased husband is of the nature of a right 
of property; her position is that of owner; her 


——— 
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powers in that character are, however, limited but 
so long as she is alive,no one has any vested 
interest in the succession. - 

A reversionary heir, although only having a con- 
tingent interest, is recognised by the Courts as 
having aright to demand that the estate be kept 
free from waste and free from danger during its 
enjoyment by the widow or other owner for life; 
but such heir thus appealing to the Court does so in 
a representative capacity, so that the corpus of the 
estate may pass unimpaired to those entitled to the 
reversion. 


A Court should not entertain a snit for a mere 
declaration that plaintiff is the reversioner of n 
Hindu widow, as such a declaration would be 
premature and be subject to being rendered value. 
jess by the development of events. 


Ina suit by a reversioner for an injunction to 
restrain waste and for appointment of a receiver, 
itis not competent to the Court, after dismissing 
the claim for these reliefs, to make a declaration 
that plaintiff is the nearest reversioner to defendant, 
oven to prevent future litigation between the parties, 
It is not legitimate to give a plaintiff, under cover 
of a request for ‘further relief,’ after allthe sub- 
stantial heads of a claim have failed, greater right 
to obtain a declaration than he would have had if 
such a ‘declaration had been asked directly and 
unaccompanied by other and unfounded claims, 
PC JANAKI AMMAL v. NARAYANASAMI AIYAR, 20 M, 
L. T. 168; 31 M. L. J. 225; 14 A. L. J. 997; (1916) 2 
M. W. N. 188; 20 C. W. N. 1823; 39 M. 684; 18 Bom, 
L. R. 856; 24 0. L. J. 309; 4 L. W. 530 161 


HOME RULE, or self-government for Jndia on 
Colonial lines, agitation for, whether lanful— 
Methods of advocacy—Legitimate discussion and 
propaganda, rules governing §25 


INDIAN COUNCILS ACT, 1&61 (24 & 25 Vic. C. 67), 
Ss, 22, 23 48 


INSOLVENCY—Infant, whether fan be adjudged in- 
solvent. 

The law does not contemplate that an infant should 
be adjudged an insolvent, under any circumstances 
even in respect of judgment-debts or necessities, 
C SITAL PRASAD, In re, 20 C. W. N 1065; 48 C. 1157 

663 


. 

INSOLVENCY PROCEEDINGS— Ureditor setting up 
debtor's joint family—Debtor denying creditors asser- 
tion— Order based merely on debtor's statement, bad— 
Practice. : 


Where a debtor applied to be declared an insolvent 
and one of the creditors objected, asserting that the 
debtor and his sons formed a joint Hindu family 
owniwe, considerable property not notified in the 
sched'gle: 


Held, that an order of adjudication should not ke 
yassed in favour of the debtor merely ton Lis state- 
ment as to the non-existence of the joint family, 

ewiti out giving an opportunmy to the creditor of 
proving his assertion. Ọ Prag v, Ram Lar, 3 O. L. 
J. 507 = ° » 399 


. 
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INTERNATIONAL LAW, Private— Foreign judgment 
~~ Judgment in personam, enforcement of, re title to 
or possession of foreign land Domicile of parties 
within jurisdiction of foreign Courts, effect of—Judg- 

-ment declaring status of parties, recognition of, by 

forum rei sitae — Judgment of French Indian Court 

- removing trustees and appointing new trustees, enforce- 
ability of, im British Indian Court where trust pro- 
perty is situate— Will, construction of ~Adoption, 
validity of—Implied prohibition. 

Per Abdur Rahim, Offg. C.J. Phillips, J. dissent- 
ing).—The Courts of a foreig. country have no juris- 
diction to adjudicate upon the title or the right to 
the possession of any immoveable property not 
situate in such country or generally to give redress 
for any injury to any immoveable not situate t! erein. 
ln the case of immoveables the judgment pronounced 
of the forum rei sitae is absolutely conclusive. It 
makes no difference that the parties affected by the 
judgment are domiciled in for-ign territory and its 
Court has, therefore, jurisdiction over them m 
personam, The judgment of the foreign: ourt will, 
however, be recognized by the forum situs only to the 
extent of carrying out any obligations on the parties 
arising out of contracts or of trusts. 


A judgment ofa French Indian Court removing 
trustees appointed by the Will of a testator and sub. 
stituting others in their stead cannot be enforced 
by an action in a British Court for possession from 
the discharged trustees of some immoveable pro- 
perties covered by the Will and situated within the 
jurisdiction of the latter : ourt, especi#lly when 
Letters of Administration have been granted to the 
defendants by the law in force in British India. The 
British Courts will notremove defendants from the 
trusteeship solely by virtue of the judgment of the 
French Court nnless the plaintiffs have them 
removed and ‘get themselves appointed by means of 
a suit inthe Court having jurisdiction over the trust 
property in British India. 


Per Phillips, J.~The principle on which a suit can | 


be brought on a foreign judgment is that the rights 
of the parties have been already investigated and 
determined by a competent tribunal. In an action 
on a foreign judgment notimpeachod for fraud, the 
original cause of action cannot be re-investigated, if 
the’ judgment was pronounced by a competent tribu- 
nal having jurisdiction. This principle applies alike 
to a judgment in personam, to a judgment im rem, 
and to a judgment or sentence of divorce or any other 
judgmert having reference to status. 

TA judgment, therefore, of a French , Indian 
Court, removing trustees appointed by the Will 
of a testator for the administration of charities 
in respect of properties, the bulk . of which 
ig situate within its jurisdiction, and appointing 
others in their stead is a judgment virtually regu- 
lating the administration of a trust and conferring 
a status on the persons appointed as trustees. Such 
persons can sue for possession from the discharged 
trustees of trust property situate in British eIndia 
jn a Court having jurisdiction over it solely by 
virtue of the judgment .of the French Court, 
The suit cannot be treated as. one for the 
removal of trustees who are already removed by a 
competent Court but a suit based on a foreign 
judgment which has Recognised plaintiffs’ title to” 
administer the trust and to recover tynat properties, 
X e : . 
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The prohibition to adopt a son “may be ex- 
press or implied, Where a testator by his Will provided 
for the contingency of his having a son in these words, 
viz, “£ by divine favour I have a child of the male 
sex”, they mean only a natural son and do not even 
impliedly confer an authority to adopt. , 

One S., a resident of Pondicherry, left a Will inter alia 
bequeathing large properties for charities, the bulk 
of which was situate in Pondichery and the rest in” 
Madras. Defendants Nos. 1 to 8 and two others, who 
were executors under the Will, having obtained 
Probate in the Pondicherry Court, obtained Letters 
of Administration in the Madras High Court in 
respect of the property situate in Madras. After they 
had administered the estate, defendants Nos. 1 to 3 
were removed from their office by a decree of the 
Pondicherry Court which appointed plaintiffs in their 
stead. The fourth defendant was the widow of the test- 
ator who adopted the 5th defendant and the 6th defend- 
ant was the natural mother of the 4th, all of whom 


were alleged to be in possession of the Madras pro- - 


perties. Plaintiffs instituted the present suit on the 
original side of the High Court for possession of the 
trust properties situate in Madras from defendants, 
Mr. Justice Wallis decreed the suit, holding that the 
judgment of the Pondicherry Court was binding on 
him. On appeal, 


e 
Held, per Abdur Rahim, Offig., CO. J., (Phillips, J., dig- 
senting), that the suit was not maintainable by reason 
per se of the judgment of Pondicherry Court, whose 
authority could not extend to immoveables outside its 
jurisdiction M SHIYALI NUBRAYA Cuetry v. Carve 
SUBRAYA CHETTIAR 404 


INTERPRETATION or STATUTES —Madras Estates 
Land Act ewplicit—Principles of general law, if ap- 
plicable p 
The Madras Estates Land Act is a comprehensive 

Tenaucy Code and wherever it is explicit, a discussion 

of the general law is irrelevant, M MUTHU REDDI v, 

MUTHU VENKATAPATHI REDDI, 4 L. W. 168; 31 M. L. 

J. 354; (1916) 2 M. W, N. 180 1 





Press Act (I of i910) 525 


JURISDICTION — Magistrate, sweeping prohibitory 
order of Closing burial place—Omission to record 
provision of law— Ultra vires. 

A District Magistrate acts without jurisdiction in 
issuing'a sweeping public prohibitory order without 
referring to any provision of law as authorising such 
an order. B MUKUNDRAI ATMARAM DESAI, In re, 18 
Box. L. R. 554; 18 OR. L. J. 137 489 


-~ — Small Cause Court—Sut by executor for 
possession of moveable property belonging to the de- 

- ceased, e ; : 

. A suit by an executor or administrator for posses» 

sion of moveable property belonging to the estate of 

the deceased is cognizable by a Court of Small 

Causes. LB Ma Pu v. Ma Su, 9 Bur. L, T. :01 75 


.— Small Cause suit heard as regular suit— 
Appeal—Revision 








JURISDICTION oF CIVIL COURTS—Suit for ro- 
covbry of service inam lands 2918 


į e 
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JURISDICTION or CIVIL of REVENUE COURT— 
e Mortgage by co-sharer—-Mortgagor tenant of mort- 
gagee --Sale of mortgaged property to third person 
-—ConSideration, portion of, lefs with vendee to 
pay off arrears of rent—Rent, suit for arredrs of, 
by mortgagee—Proper parties 65 
Suit for declaration of invalidity of lease. 
A suit for a declaration that a certain lesse is in- 
valid does not lie in a Civil Court. A POORAN SINGH 
v, HAIDRI © ` . 358 
— Suit by landlord against mukhtar - Rent 
of shops Bazar dues 84 


KABULIYVAT executed at Permanent Settlement, 
construction of— Undertaking to continue sardars 
and paiks in Pergunnah, meaning of—Right to de- 
termine employment of paik on service tenure— 
Resumption of land 223 


KHOTI LANDS—Kolaba District—Transfer without 
ees of khot—Forfeitwre - Transjeree, liabili- 
ty of. 

An alienation by a khoti tenant of his khoti lands 
without the permission of his khot in the Kolaba 
District works as a forfeiture and the khot is entitled 
upon such transfer to enter upon the land to the 
prejudice of the transferee, B HARI GANU BuAaGADE 
v. GANGADHAR VITHAL GULAVNI, 18 Box. L. R. 446 

299 

KUTCHI MEMONS, law applicable to—Hindu Law— 
Muhammadan Law. 
euicht Memons are governed by the Hindu Law in 

matters relating to succession and kindred questions 

and by the Muhammadan Law in matters of gnardian- 

Ship. M Sippick v. MAHAMED Hussain, (1916) 2 M. 

W. N. 341; 4 L. W. 521 728 


LAND ACQUISITION ACT (I or 1894), S. 8 (by— 

Person interested,’ who is. 

A person who has entered into a valid agreement 
for the purchase of land is a “person interested” 
within the meaning of section 3 ıb) of the Land 
Acquisition Act, P UHHUTTAN LAL v. MUL BAND, 
18 P. R. 19.7 822 
Ss. 11, 12 - Acquisition of land by Government 

—Compensation, right to - Adverse possession, clai:n- 

ant by. 

Where the question was whether compensation for 
land compulsorily acquired by Government should 
be awarded to the collateral hgir of the last male 
owner, or to a person who had beon in possession of 
the land for moro than twelve years prior to the 
acquisition proceedings without payment of rent: 

Held, that the latter was the person entitled to 
receive the compensation. PAT RagBANS SATAY v. 
MAHABIR PRASAD, 20 O, W. N. 028; 1 P, L, J. £58 

464 

— 5. 12 464 

=— — Ss, 49 (1), 54—House, godowns used as ser- 
vants’ quarters whether form part of—Award— 

Appeal, 

Godowns attached to a house which are used as 
servants’ residence, form part and parcel of the 
house within the meaning of section 49 (i) of the 
Land Acquisition Act. 

An appeal lies against an order passed under 
that section, C DALCHAND SINGHI V. SECRETARY OF 
Srare, 43 C. 663 . H 


m S, 54 ` 
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LANDLORD anp-TENANT—Abandonment of hold. 
ing—Waiver of abandonment, suit for ront, whe- 
ther amounts to 942 

——-—~Amalgamation of tenancies, whether changes 
their incidents—Hnhancoment of ront eda 

a 

Covenant in kabuliyat on assurance by land- 
lord that it would mut be enforced, whether binding, 
Where a tenant executes a kabuliyat containing a 

stipulation, which the land ord has told him will not 

be enforced, the tenant cannot be held to have assent- 
ed to it and the kabuliyat is not tho real agreement 
between parties. C NADIR: HAND SAHA D, BIRENDRA 

Nara Durr, -0 0. W. N. 1067 ` 126 

~—Ejectment—Assignee from tenant, resistance 
by, to landlord's entry—Right to resist, proof of, by 
defendant—Burden of proof. 

Where ina suit in ejectment the defendant acknow- 
ledges the landlord’s title but pleads that the defend- 
ant isthe assignee from the tenant and is not bound to 
quit, the onus ison him to show that he had a right 
to resist the landlord’s entry. The more fact that the 
plaintiff has failed to prove a special case set up by 
him, thongh it may be a point in defendant’s favour, 
does not relieve the Court from finding affirmatively 
on the evidence whether the defendant has a right to 
resist the landlord’s entry. PAT Karu SINGH v. 
Bist NasiBan 357 


Ejectment —lorfeiture—Denial of landlord’s 
title, what amounts to 935 


— Eviaence of title—Batwara papers, admis- 
sibility of. 

Batwara papers are admissible in evidence to 
prove a landlord’s title against the tenants who 
were parties to the Batwara proceedings. PAT 
AKLU ABIR v, RAM LAKSHAN SAHU 895 


Ghattuthumulu, levy of, finding as to, whe- 
ther res judicata in subsequent suit between same 
parties f 857 


- Holding declared kabil lagan—Reut assessed 
— Suit by landlord for damages tyr use and occu- 
pation previous to assessment of rent, nature of— 
Small Cause Court, jurisdiction of 909 


~— Joint tenancy—Rent, suit for—-Parties, neces 
sary ~- Tenant, liability of, to pay whole rent. 

Ordinarily a rent suitis not properly constituted 
unless it is brought against all the recorded tenants. 

Thero is no presumption in Bihar that in every 
joint tenancy there is also a several promise by which 
each joint tenant agrees to be bound for the whole 
rent. 

Plaintiff brought a suit for arrears of rent against 
three joint tenants of an occupancy holding, two of 
whom filed a compromise petition admitting the rato 
claimed, anda decree was accordingly passed. The 
third defendant got the decree set aside as against 
himself, on the ground that he had not been pro- 
perly served. In a subsequent suit for arrears of 
rent against the same persons, ho was again not 
servod: 

° Held, (1) that the admission of the rato of rent 
elaimed by the two defendants did not amount to 
a promise to pay the whole of the rent themselves; 

{ ) that as the third defendant had not been pro- 
perly served the suit must be dismissed. PAT Jocxs- 
WAR RAI v. KESHO PERSAD SINGH, L P, L J. 199 262 , 
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~— ~—— Tease by trespasser—Good faith—Righis of 
parties, 

A person taking a settlement of land from a tres- 
passer in de facto possession is not entitled to remain 
in possession as a tenant as against the rightful 
owner, unless it is found not only that he acted bona 
fide in taking the settlement but also that the person 
from whom, the settlement was taken was acting 
bona fide in making the settlement with him. C 
Hinanmoy Kumar Saga v. BANKA BEHARI GHOSE 

852 
—Non-occupancy raiyat’s interest, whether herit- 
able—Custom. 

In the absence of custom a non-oceupancy raryat’s 
interest is heritable, PAT KALRU GARHI v. JANGLI 
Cuoupsri, 1 P. L. J. 278 438 


Non-payment of rent after empiry of term, effect 








of, 

Mers non-payment of rent by the tenant after the 
expiry of the stipulated term will not make his 
possession adverse as from that date. The presump- 
ticn is that the tenant continues to retain physical 
posscesion as he retained it before. A BisAI NARAIN 
SINGH v. PARBHU NARAIN SINGH 395 


—— ~- Occupancy tenancy—Co-sharer landlord, rent 
decree obtained by-——Purchase of holding in execution 
—Mortgogee in possession, ouster of —Suit by mort- 
gagee—Non-transferable holding, plea of, validity of 
—Estoppel. i 
16 is nob open to a fractional co-sharer, who pur- 

chases a holding in execution of a rent decree 

which only amounts toa money decree, to raise the 

question of non-transferability of the holding, as’ a 

defence to an action by a mortgagee whom he has 

ousted from possession, especially when the mort- 
gageo has long been in possession and no objection 
has been taken by any of the landlords. PAT RADHA 

KISHUNJI THAKUR v. LALJI SAHA 821 


——— — ‘Rent-decree’, decree in suit for rent against 
some only of several joint tenants, whether is—- 
Auction-purchaser, position of. 

Where all the persons entitled to a holding are not 
made parties to a suit for recovery of rent, the decree 
obtained in such a suit is not 2 ‘rent-decree’ and the 
auction-purchaserin execution of such a decree would 
at the most be entitled only to the right, title and 
interest of the judgment-debtors. PAT MUHAMMAD 
Mansoor v. Beacoo Manto, 1 P. L. W. 48 913 
= —- Suit for rent by co-sharer landlord, or in the 

alternative for refund of excess collected by other 

sharers, maintainability of —Necessity of distinct 
averments in plaint—Jurisdiction of Small Cause 

Court— Provincial Small Cause Courts Act (IX of 

1887), Sch. II, Art. 31. g É 

A suit is maintainable by one of several joint land- 

ords for recovery of the balance of rent due from a 
tenant and in the alternative, for recovery of sums 
which may have been collected by his co-sharers in 
excess of their legitimate share. 

The ground for this alternative claim should be 
specifically set forth in the plaint and should not Be 
made torest on the general, superfiuous prayer asking 
for such reliefs as to the Court may seem fit, as such 
general prayer dqes not cover a relief arising from a 

; different cause of action. 
. 
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e 
A suit by one of several joint landlords for recovery 
of sams which may have been collectcti By his co- 
sharers from the tenant in excess of their legitimate 
share is not cognizable by a Court of Small Causes. 
C Uzir v. Hart CHARAN PAL 671 


Tenant holding over without landlord's 
assent, right of—Ejectment—Notice to quit, ne- 
cessity of 201 


LEGAL PRACTITIONER—Counsel engaged for one 
party whether should be allowed to appear for oppo- 
site party—Practice, 

Tt is not desirable, except under very exceptional 
circumstances, that a Counsel, who has been engaged 
to conduct a case from start to finish for one party, ` 
should be allowed to appear for the opposite party. O 
ALI MUHAMMAD, In re, 19 O. O. 287 142 


LEGAL PRACTITIONERS AOT (XVIII or 1879), 

S. 4, proviso, s. 27, construction of, whether contains 

a legislative prohibition of audience to Vakils. 

The proviso to section 4 of the Legal Practitioners 
Act (XVIIL of 1879) cannot be construed as a 
variation by the Indian Legislature, under clause 44 of 
the Letters Patent, of therule givingto Vakilsthe rights 
of audience on the Original Side, or as, by implication, 
preventing a Vakilfrom appearing on the Original 
Side. The words inthe proviso ‘under this section’ 
govern the whole section. 

Nor can such a prohibition be inferred from the 
absence in section 27 of any reference to the fees 
payable to Vakils appearing on the Original Side. 

Act XVIII of 1879, which was passed after the’ 
privilege of audience on the Original Side had been 
enjoyed by the Vakils for 16, years, cannot be con- 
strued as takingit away, unless it says so in plain 
terms or by necessary implication. 

History of the legislation on the subject traced and 
reviewed. M NAMBERUMAL CHETTY V. NABASIMHA- 
CHARI, 31 M. L. J. 698; (1916) 2M. W. N. 529 699 


an —— Ss, 13, 14—Receiving mukhtarnama without 
enquiry and from unauthorised person—Gross neg- 
ligence —Misconduct. 

A legal practitioner is bound to take instructions 
directly from clients, or from their agents duly em- 
powered to act in their behalf: 

A mukhteay who receives his mukhtarnama from an 
unauthorised person without making adequate enquiry 
as to the person who is giving him the same and who 
acts upon the same, is guilty of gross negligence 
which amounts to misconduct. PAT In the matter 
of EMPEROR v. Leakut Husain, 18 Cr. L. J. 140 492 


— 8.14 492 


— 8. 14, rroceedinzs under, nature of —Transfer 
of proceedings—Jurisdiction of High Court—Civil 
Procedure Code (Act V cf 1908), s. 24—Government 
of India Act, 1915 ( & 6 Geo, V. O. 61), s. LO7— 
‘Superintendencé, meaning of. 7 
The enquiry contemplated under section 14 of the 

Legal Practitioners Act is of an administrative nature 

and is not a civil proceeding, the intention of the 

Act being to provide » proceduro or remedy of a 

disciplinary character for practitioners practising in 

subordinate Courts without givigg the Courts the 
power to inflict apenalty for abuse of discipline but 











. 
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only to recommend to the High Court the course to 
be taken.” If is neither civil nor criminal, but purely 
designed for the purpose of discipline. 

Proceedings under section i4 of the Act cannot be 
transferred under section 24, Civil Procedure Code, 
read with section 141 of the Code or by virtue of the 
powers of superintendence vested in the High Courts 
under section 107 of the Government of India Act. 

Neither section 24 nor section 141, Civil Procedure 
Code, applies to the Legal Practitioners Act, 
because the proceedings under the latter Act are not 
civil proceedings in a Court of civil jurisdiction to 
which alone the Civil Procedure Code is applicable. 

Section 141, Civil Procedure Code, is controlled in 
its operation and effect by the concluding words of 
the section, which limit its application to proceedings 
in any Court exercising civil jurisdiction. The 
procedure under the Legal Practitioners Act is self- 
contained. 

Per Mullick, J.— The terms of section 14 of the 


Legal Practitioners Act make it incumbent that the ° 


inquiry under the section should be made by the 
presiding officer of the Court. Ib cannot be delegated 
or transferred to another officer who is not the presid- 
ing officer of the Court in which the malpractices 
complained of were committed. 

Without expressing any opinion as to the applica- 
bility of section 107 of the Government of [ndia 
Act, gt is sufficient to say that the High Court 
should not interfere with the progress of an enquiry 
in which nothing final can be done by the presiding 
officer, 


Per Atkinson, J.—The ‘general superintendent’ 
vested in the High Court under section 107 of the 
Government of India Act applies only to cases where 
a subordinate officer, be he a Judge or otherwise, acts 
without jurisdiction or in excess of jurisdiction. When 
a duly constituted officer acting within jurisdiction 
makes a charge and proceeds to hold an enquiry, 
the High Court will not interfere under the Statute 
unless he has grossly abused his powers. PAT JANAK 
KISHORE, In the matter of, 1 P. L. J. 576; 18 Cr. L. J. 
132 484 


S. 27, construction of, whether contains a 
. legislative prohibition of audience to Vakils 699 


LETTERS PATENT (Map.’, 1868, Ss, 9, 10, 37, 45 





699 
LIMITATION, commencement of—Plaint, amend- 
ment of 914 


—— —~Pauper-plaintif paying Court-fee pending en- 
quiry. 

Where a plaintiff applies in good faith for leave 
to sue as a pauper but, on his application being 
opposed, pays in the necessary Court-fee pending an 
enquiry into his pauperism, limitation runs against 
him only up to the date of filing the application and 


‘not up to the date of paying in the Cofirt-fee. O 


Wart MUHAMMAD v. DAULAT-UN-NISSA, 3 O. L. J. 647 
921 
Plaint insufficiently stamped—Court-fee, de- 
ficiency in, made up after expiry of period of limi- 
tation 507 
LA 


Principal andsurety —Claim against principal 
debtor barred—Surety, whether Hable * 184 
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| i061 
LIMITATION ACT (IX or 1871), Arts. 142, es 
LIMITATION ACT (XV or 1877), S. 7—Minor— 


Cause of action accruing during minority ~Death 
within three years of attaining majority—Legal 





representative, right of, to sue 221 
Seu. I, ART. 144 733 
LIMITATION ACT (IX or 1908), 8. 2 (7) 828 


——— — Ss. 5, 2 (7)—Appeal, delay in presenting— 
‘Sufficient cause’— Appellant, duty of—" Good faith,” 
meaning oj. 

In order to be entitled to the benefit of section 

5 of the Limitation Act, an appellant must act in 

good faith, z.e,, with due care and attention. 

Where an appellant relied upon an unauthorised publi- 
cation known as the “Legal Diary” and being misled 
as to the duration of the vacation of the Chief Court, 
presented his appeal beyond the period of limitation: 


Held, that he had not acted with due care and 
attention and that the cause shown was not sufficient 
to entitle him to an extension of time under section 
5 of the Limitation Act. P JAIDIAL MALU, AMAR 
Naru 828 
— S. 5—Appeal, -delay in presenting— Sufficient 

cause-—Discretion—High Court, interference by— 

Pleader, bona fide mistake of. 

A Judge has a discretion in admitting an appeal 
under section 6 of the Limitation Act, but the 
discretion must be judicially exercised and must 
be bused on materials judicially cognizable. 

High Courts are loth to interfere with the 
exercise of a discretion given by law to a lower 
Court, but if the discretion has been exercised 
without appreciation and consideration of all the 
facts which aie material for the purpose of enabling 
the Judge to exercise a judicial discretion and 
without the .application of the right principle to 
those facts, interference is called for. 

A bona fide mistake of a Pleader, in order to 
afford sufficient cause for admitting an appeal after 
time, should be one made in spite of due care and 
attention having been exercised. L B Ma Mai GALE 
v, Maung Ton WIN €15 


— Ss. 5, 12- -Appeal, delay im presenting— Sufi- 
cient cause-—Stamp not procurable—Copies, time 
spent in obtaining, exclusion of. 

Appellant applied for copies of the judgment 
appealed against on Ikth June, and on the same day 
filed some folios and stamps. On the 138th 
he was informed that some more folios would be 
require€ which were supplied on the 15th, Copies were 
delivered on the 1&th. On the last day of limitation 
stamps were not procurable and the next day being 
a holiday the appeal was presented on the next 
following day on which the Ccurt was open: 


Held, (1) that the appellant was entitled to the 
exclusion of the whole of the time from .2th to sth 
June frem the computation of the period of limita- 
tion uader section 12 of the Limitation Act, and 








(2) that the delay caused by appellaat’s inability 
to get stamps on the last day of limitation should be 
excused under section o of the Limitation Act, PAT 
Kesno Prasan SINGH r. HARBANS Ravi, 1 P, L.J. 163 
. hd 211 
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—~—- — S, 5— Letters Patent Appeal—Delay in filing 

— Suficient cause—Limitation. 

Plaintiff sued defendants for resumption ofa rent- 
free grant in the Court of the Settlement Officer. 
The suit was decreed and the defendants appealed 
to the District Judge, who set aside the decree of’ 
the Settlement Officer and dismissed the suit. On 
an appeal by the plaintiff the High Court held 
that the District Jndge had no jurisdiction to hear 
the appeal and directed that the memorandum of 
appeal to that Court be returned to the defendants for 
presentation tothe proper Court. The Commissioner, 
before whom the appeal was next preferred, held 
„that appeal lay to the District Judge. Defendants 
then applied to the Hig: Oourt for review of its 
judgment, but their application was rejected They 
then preferred a Letters Patent Appeal against 
the original order of the High Court, which was 
considerably beyond time: 


Held, that there was sufficient cause for the 
delay in presenting the appeal, and that the 
appellauts were entitled to the benefit of section 
6 of the Limitation Act. -A MAHABAT Ral v. 
Buarappwas Damovar Das, 15 A. L J. -00 818 


— S, 5- Sufficient cause for delay in presenting 
appeal Negligence—Appeal. 

An appellant, who wilfully leaves the preparation 
and presentation of his appeal to the last day of 
the period of limitation prescribed therefor, is 
guilty of negligence, and is not entitled to an exten- 
sion of time, if some unexpected or unforeseen 
contingency prevents him from filing the appeal 
within time. N KEDARNATH v. ZUMBERLAL, 12 N, 
L. R. 171 503 


— 8.6, Seh. I, Art. 164—Application to sêt 
aside ex’ parte decree— Minority, whether ewtends 
limitation General Clauses dct (x of SAT), 8. 6. 
Section Gof the Limitation Act of 1905, which 

replaces section 7 of the Act of 1577, confines the 

operation of the plea of minority to svits and only 
one kind of applications, namely, those for cxecution 
of decrees. Therefore, an application to set aside 

-an ew parte decree does not come within the exception 

created by section 6 of that Act. 


An ex parte decree was passed against the defend. 
ants, some of whom were minors, on 20th August 
1408. On Ist May 19:4, some of the defendants 
applied to set aside the ew parte decree: 








Held, that the application was governed by the 
provisions of the Limitation Act of 19.8 and not by 
those of the Act of 1877; that section 6 of the 
Limitation Act of 1908 did not apply to the application 
and the period of limitation prescribed by Article 164 
of the Act for such applications could not, therefore, 
be extended on the ground of minority. 


Ttisdoubtful whether an application to set aside an 
ex parte decree canbe deemed to bea ght’ or 
privilege’ within the purview of section Geof the 
General Clauses Act If it is a right, it is acquired, 
not under she Limitation Act, which merely regulates 
the period within which the remedy must be sought, 
but under the Civil Rrocedure vode. P MANOHA 
L4t v, Sanga Becan, 101 P. R. 1916 29 


a 
e . 
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‘ e 
— 5, 6—Minor—Cuuse of action griging during 
mino: ity—Death within three years of attaining 
majority—Personal representative, right of, to sue. + 
Where a minor acquired a cause of action to sue 
for possession ot property and died after majority 
but before the expiry of three years from the date 
of the cessation of his disability of minority, his 
personal representative can, although twelve years 
have oxpired since the cause of action accrued, 
institute a suit on the same cause of action at any 
time within the three years’ period which had 
already commenced in the lifetime of the deceased, 
B ARJUN RAMJI MHANKAL v. RAMABAI RAOJI VITHOBA, 
18 Box. L. R. 579; 40 B. 564 221 


—~— §. 12—Time spent-in obtaining copies, ex- 
clusion of . 211 








S. 19—Acknowledgment—Hzeculion— Applica- 
tion for adjournment of sale. , 
Where a judgment-debtor stated in an application 

for adjournment of an execution sale that, in tase 
of his failure to pay up the decretal money on the 
date to be fixed for sale in the month following, he 
would not take any objection to the validity of thé 
sale: 


Held, that the application contained an acknow- 
ledgment within the meaning of section 19 of the 
Limitation Act. © JOGENDRA Prosap MITRA v. 
ASUTOSH GOSWANI, 24 C. L, J. 462 738 


—— -- 8. 20 - Appropriation of rents due by mort- 
gagee towards interest due by mortgagor, whe- 
ther saves limitation 756 


—-—~—- 6, 26—Lusement, acquisition of-—Water-mill, 
right to work—"As ol right’, meaning of. . 
In order that the enjoyment of a right should ripen 

into an easement, it should be peaceable, open and 

as of right. abe! 

If the servient owner can, whether the dominant 
owner likes it or not, put a stop to the enjoyment, there 
isreally no easement, because the very idea of right, 
which necessarily underlies an easement, is negatived. 


User as of right means a user claimed against the 
will of the person over whose property it is sought to 
be exercised. e 4 


Plaintiffs had worked a water-mill onthe land of 
the defeudants for over fifty years, paying Re. | 
annually to the latter for the use of the mill: 


Held, that the fact of the payment proved that the 
plaintiffs’ user was at the will and pleasure of the 
defendants and was not as of right, and, thereforo, 
could not ripen into an casement. P SUNDAR Vi 
Naa, 4 P, R. 1917 788: 


—- —$, 28 277. 


Stu. I, Arts. 57,.85—Accownts, suit on— 
Proof—Evidence, value of balance as—Suit on ad~ 
vances in cash and grain—Limitation. 

Article 85 of Schedule I of the Limitation Act 
does not apply to acase where the plaintiff alone 
has been the banker, making advances and receiving 
part-puyments from time to time, there bein no, 
mutual agcount ‘or reciprocal demands and the 
balance being always in his favour. $ i 


+ 
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ee 
' A suit to recover advances made both in kind and 
in cash'is not governed by Article 75, Schedule I, 
of the Limitation Act. 

There is no general rule that a defendant in a 
suit on accounts cannot go behind a balance struck 
by him. In such -a suit the plaintiff must prove 
what is due to him on the accounts. The striking of 
a balance is merely a piece of evidence the value 
of which must depend on the circumstances” of 
éach case, P Bupa Raw v. RALLI Ram, 103 P W. 
B. 1916 300 


Ser. 1, Arr. 62 — Money paid to one for use 
: of another, suit for—Limitation,. 

Money paid to one party with the implied inten- 
tion that it should finally reach the hands of the party 
to whom it actually belongs, is money, within the 
meaning of Article 62 of Schedule I of the | imitation 
Act, paid to that party for the use of the actual 
person in whom the right to receive it vests and, 
therefore, a suit to recover such money must be 
brought within three.years of the date of its pay- 
ment. PAT HARIHAR Missin v. SYED MOHAMMAD, 
20 C. W. N. 983; 1 P. LI J. 874 3 
m mm Son. I, Ant. 85, applicability of—Suit on 
“ advances in cash and grain 300 


Scn I, Arts. 85, 89—Principal and agent— 
elccounts, suit on—Consignment for sale on commis- 
sion—Advances to consignv—Settlement, periodical, 
of accoumts— Action brought after stoppage of dealings 
— Open, mutual and current account —Agency, ter- 
` mination of. 

A guit for accounts by the plaintiff, who used to 
send goods to the defendants for sale on commission, 
receiving advances therefor from time to time and 
acknowledging sums due by him at periodical settle- 
ments of accounts, after the dealings had stopped, is not 
a suit on an ‘open, mutual and current account’ within 
the meaning of Article 45 to Schedule’ I of the: 
Limitation Act. 

The question when an agenoy terminates make 
depend on the facts of each particular case. 

+ Quære :—Whether after all dealings between a 
principal and agent: have been closed, the agency 
continues till the latter accounts fpr money alleged to 
be due to the former. 

The plaintiff agreed to supply agricultural produce 
to the defendant, who was to sell the same and pay 
over the proceeds tothe plaintiff after deducting 
ddvances made to the plaintiff on the articles 
supplied. The dealings commenced in 1901 and 
stopped in 1906. There were periodical settle- 
ments of accounts, the plaintiff executing a 
promissory note at each settlement for the balance 
due, Plaintiff sued in 1912 for accounts between 
1901 to 1996 and for recovery of the amount found 
due to him: 

Held, (1) that this was not a case of open, mutual 








and current-account within the meaning of Articlé85 | 


of the Limitation Act and the suit was .consequently 
barred;. >- 

-(2) that even on the basis of an agency the agency 
terminated in 1906 and the suit was barred under 


Article £9, Mio Kyppusamy A1YAR V. VEBRAPPA- 

Cpermiar,: -5 L, W. 375 . “875 

oe Sox. I, ART. 89 305, 875 
. | » 
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—- Son. I, Arts. 98, 120, 126 — Document im- 
pugned as forgery, whether should be set aside by suit 
—Unnecessury prayer for barred claim, joinder of, 
with other substantial reliefs not barred, effect of — 
Hindw widow —Suwit to declare alienation void and a 

- Will relied on by widow a forgery—-Latter claim 
barred under Article 98—Dismissal of suit, legality 
of -Civil Procedure Code (Act V of 1908), O. II, rr, 

1,24). 

Plaintiff, as next reversioner to a Hindu widow, 
sued for a declaration that an alienation made by 
her was void beyond her lifetime. Ina previous 
suit by the widow against the plaintiff for partition, 
she had produced a Will undor which she claimed as 
heiress of her husband. The plaintiff challenged it 
as a forgery, but a partition was ordered without 
any adjudication on the genuineness of the Will. 
The plaintiff in his present suit also claimed a 
formal declaration of the forgery of the Will. This 
portion of “the claim was admittedly barred under 
Article 93 of the Limitation Act. The Trial Court 
dismissed the suit as barred: 

Held, (1) that there was no obligation on plaintiff 
to set aside the Will; 

(2) that the relief claimed in respect of the Will 
was unnecessary and did not affect plaintiff's rights to 
the other substantial reliefs into which the Court was 
bound to enquire M è VENKANMA v. NARASIMMAM, 
(1916) 2M W N. 325, 4 L, W 441 642 
Scu. T, ART. 95—Simple money, claim for— 

Usufructuary mortgagee, suit by—Fraud of mortgagor. 

A usufractuary mortgage was executed in 1907, 
but possession was not delivered to the mortgagee. 
In 19:2 it was ascertained that the mortgagor had 
no power to mortgage the property and had 
fraudulently concealed the fact from the mortgagee. 
In 1214 the mortgagee sued for recovery of money 
due to him with interest thereon by way of damages: 

Held, that the suit was governed. by Article 95, 
Schedule I, of the limitation Act and was not barred 
by time. O LACHHMAN PRASAD v. RAMPHAT, 8 O. L. 
J. 593 351 


- Son. I, Ant 95 Suit to set aside decree ob- 

tained by fraud—Limitation 
A suit to set aside a compromise decree alleged 
to have been obtained by fraud is governed “by 
Article 94 of the Limitation Act Schedule I and mnst 
be brought within three years from the date of the 
knowledge of such frandul nt decree. PAT MOHAMAD 


—— 


JAN,v. COMMISSIONER OF PATNA 797 
- -—-— Son. 1, ART. 97 505 
83 


-———— — Son. I, Arr. 1:0 


——~ — Son. I, Arts. 116, 120, 182—dorigage to se- 

. cure loan of paddy, suit for enforcement of. 

A suit to enforce a mortgage executed to secure a 
losnof paddy repayable with interest as paddy is 
not a suit to enforce payment of money charged on 
infraoveable property to which Article 132 of the 
Limitation Act applies. The suit is governed 
either by Article 116 or 120. C RASH BIHAR: Das 
v. KUNJABIHARI Patra, 240. L. J. 448 z 805 


‘Sca I, Arts 116, 110— Reni, snit for— 
` Kanom, expiry of—Acc®ual of rent after ep pirya 
imitation, es 
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A suit for rent on the expiry of a kanom is 
governed by Article 116 and not by Article 110 of 
the Limitation Act. A kanom tenure involving 
the taking of an account for the whole period of the 
kanomdar’s occupation is not subject to the legal 
incidents of a lease in this respect. Ni AMMOTTI 1, 
SaNKARAN AbIODI, (1916 2M. W. N. 117 83 
—— — Son. I, ART, 120 642, 895 


—— ~ Sou. I, Ants. 120, 132-—Moveable property— 

Mortgage decree, if mcveable property —Mortgage of 

_ mortgage decree, suit on— Limitation—Mortgaged gro- 

perty, purchase of portion of, by mortgagee—Mort- 

gage, extinguishment—RIntention, 

A decree for sale obtained on the basis of a 
mortgage by the mortgagee is moveable property 
and a suit to enforce a hypothecation of such a 
decree is governed by Article 120 of the Limitation 
Act. 

Where, however, the decree has been converted into 
immoveable property, the mortgagee of such decree 
is entitled not only to the benefit of the new security 
‘but algo to the benefit of the larger period of limi- 
gation under Article 132 of the Limitation Act. 

Where a person in the position of a mortgagee 
purchases a portion of the mortgaged property the 
mortgage does not thereby become pro tanto extin- 
guished, unless it is stipulated that the mortgage 
is to be extinguished or unless there are circum- 
stances from which an intention to extinguish the 
mortgage in whole or part may be inferred. A 
Jamvaper v ` Lara Bam, 14 A. L. J. 1025 ` 4 
-—— — Sca I, ART, 126 642 
~— ~ Scn. I, Agr. 182 4, 756, 805 


“m SCH, I, ART. 188 — Auction-purchaser, rights 
of —Suit for possession — Limitation. 

A purchaser under a sale held under the Chota 
Nagpur Tenancy Act is entitled to be put in posses- 
sion of the property purchased by him under section 
11 of the Bengal Rent Recovery Act. If he fajls to 
obtain possession under that Act, his remedy to 
obtain possession by a civil suit is not barred, 
if the -suit is brought within twelve years of 
the sule as required by Article 128 of the Limitation 
Act. PAT MOHAMMAD LATIF Kiran v. BAJO Komt, 
wee — Scu, I, Ant. 142— Possession, physical and 

constructive, nature of —Boundary pillars, erection 

of, whether amounts to possession—Trespasser, pos- 
session of, nature of —Land covered by water at cer- 
tain intervals, effect of ~Dispossession, what amownts 
to. 
lf a person enters upon the land of another and 
holds possession for a time, and then, without -having 
acquired title under the Statute of Limitation, abandons 
possession, the rightful owner, on the abandonment, 
is in the same position in all respects as he was before 
the intrusion took place. 

The Limitation Act applies not to want of actual 
possession by the plaintiff, but to cases whereeHe 
has been out of, and another in, possession for the 
prescribed time. There must be both absence of 

possession by the person who has the right, and 
actual possession by another, whether adverse or 
ngt, to be protected, to bying the case within the 
Statute.* 3 
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A mere erection of boundary pillars on the extreme 
edge of a disputed area is not an act of physical 
possession 


The rightful owner sued a trespasser for possession 
of a tract of land, which lay on a river-side, was 
exposed to the risk of temporary flooding, was 
covered with jungle, and was unhealthy and 
malarious. It could only be utilized for the purpose 
of grazing animals or for collection of forest produce. 
It contained heights as well as hollows, and when 
rain fell it settled in the hollows. When the river 
rose high portions of the land remained under water. 
During the rainy season people abandoned it and 
it could not be utilized; but it was not established 
that the land had ever during the period of the 
trespasser’s possession been actually submerged 
under water or was permitted to remain derelict. The 
trespasser simply waited for the water to subside 
befure he resumed his acts of ownership: 


Held, that under the above circumstances the 
rightful owner could not be presumed to have been 
in constructive possession of the traet of land every 
rainy season when some portions of it were covered 
with water. O IIFARSEY v. Karam SINGH, 30, L. J. 
595; 19 O, C. 874 715 


~—— =~ Scr. F, ArT, 144— Alienation by Hindu widew 
—Suit by rerersioner—Inteirention of daughters 
estate—Possession, adverse to daughter, whether 
adverse to veversioner—Hindu Law—Reversioner, 
nalure of rights of. 


Reversioners, under Hindu Law, are not persons 
claiming from or through a female heir so as to 
make possession adverse to her adverse to them, 
Adverse possession against reversioners begins 
only from the time when they become entitled to 
possession, 4 


Adverse possession against the ultimate reversioner 
does not begin till he is entitled to possession, 


J, 2 Hindu widow, sold properties of her husband, 
She died on 21st April 1865. Her daughter S, 
who succeeded her, died on 27th June 1901 
Her reversioners ifstituted a suit on 7th December 
1912 to recover the properties alienated by her. It was 
contended by the alienees that as the 12 years’ period 
of limitation under Act IX of 1871 within which 
8 could have sued for possession expired before the 
coming into force of Act XV of 1877, which enlarged 
the scope of Article 142 of the former Act, the pre- 
seut suit by the reversioners was barred: 


Held, that as adverse possession commenced 
against the plaintiffs only on the death of §,. the suit 
was not barred. M NEFLAKANTA Rao v. NARAYANA- 
SWAMI AlYAR, 20 M. L. T. 526; 81 M. L. J. 847 733 


ou —— cH. I, ART, 144, applicability of. 

Quære.— Whether Article 144 of the Limitation Act 
applies to a suit for recovery of possession of part of 
an estate on declaration of title bya purchaser at the 
revenue sale from a person who has been in possess 
sion as & trespasser. © JITENŅRRA Kumar Pat OHow- 
QHURY v. MOHENDRA CHANDRA Sarma, 24 C. L, J. 62 

è - 239 
za 
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Son. I, Arr. 144—Custom—Alienation by 
male proprietor—Suit by reversioners—Adverse pos- 
session— Limitation. 

A collateral governed by the Customary Law of 
the Punjab does not derive his right to sue from or 
through his father, but from or through the common 
ancestor who owned the land. Therefore, in cases 
governed by Article 144, Schedule I, ofthe Limitation 
Act, limitation does not begin to run against a 
collateral till the right to sue accrues to him. 

One D. S. sold certain ancestral land to defendant on 
10th August ‘886. He died on 23rd February 1892, 
and plaintiff sued in 1914 to recover the land as his 
collateral. It was found that on the death of D S. 
plaintiff's father was his nearest collateral entitled to 
sue. He died abont five years before the institution 
of the suit: 

Held, that limitation began to run as against the 
plaintiff on the death of his father and the suit was, 
therefore, within time. P ARUR SINGH v. SoLAKHAN 





SINGH, 174 P.W R. 1916 412 
— SUH. J, ART. 164 292 
—~ — BUH, I, ART. 166 827 


mama Sco. I, Arts. 181, 182 Mortgage, suit for 
forecolsure of—Consesnt decree, whether preliminary 

| GARE decree, application for— Limitation. 
consent decree in a suit for foreclosure, which 
provides that unless payment is made before a certain 
date the mortgagor’s right to redeem would be barred, 
is a preliminary decree to be followed under the pro- 
visions of the law by a final decree for foreclosures. 
Therefore, an application to obtain the tnal 
decree is governed by Article 181 and not by Article 
182 of the Limitation Act. © Sasnt BHUSHAN Das 
4, Pratur CHANDRA Rox 802 


Sun. I, Art. 182--Decree—A ppeal—Bwecu- 
tion—Limitation, commencement of. 
Where an appeal is preferred against an entire 
decree, the limitation to execute it runs from the 
date of the final decree of the Appellate Court. 


A mortgagee obtained a decree misi on font of his 
mortgage on 9th July 1902 againgt the mortgagor 
and some other persons interested in the mortgaged 
property. The mortgagor acquiesced in the decree, 
but the other defendants appealed »gainst the entire 
decree and the dispute was finally settled by a 
decree of the Privy Council dated 17th January 
1912, The mortgagee applied on 3rd May 1914 to 
have a final decree made in his favour, and accord- 
ingly the decree was made final on 3ist March 


1915: 


Held, that inasmuch as an appeal was preferred 
against the entire decree, limitation began to run 
under Article !82of the Limitation Act only from the 
date of the final decree, and the application was, 
therefore, within time PAT JAGAT MOHINI DARI 
v. MOHAMAD IBRAHIM Hussar, 1 P. L. W. 309 883 
a Son. I, Ant. 182—Civil Procedure Code (Act 

¥ of 1908), O. XXT, r. 17, sub-r. (1)—Execution, ap- 

plication for, rejected ds not in accordance with law, 


whether saves limitation. : 
Ap application for execution of a decree jected 
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by a Court under Order XXT, rule 17, sub-rule (1), as 
not being an application in accordance with law, 
will not operate to save limitation under Article 182 
of the Limitation Act. © Jovaxvevin KHAN v 
JAMIRUDDIN SARKAR 216 


— Sca I, ART. 182—Hzecution of decree, appli- 
cation for— Last intervening application by hostile 
claimant—Prior applicant, whether representative of 
petitioner. 

An application for execution of a decree which is- 
presented more than three years after a prior applica- 
tion by a person not entitled to execute the decree 
and claiming hostilely to the petitioner, is barred 
under Article :82 of the Limitation Act. The prior 
applicant cannot be treated as the representative of 
the petitioner to the prejudice of the judgment. 
debtor. 





A mortgagee decree-holder having died in 1908, his 
widow, on 24th November 1910, made an application 
for execution of the decree, which was opposed 
by the alleged adopted son of the decree-holder. In 
1912, the latter filed a suit to declare his adoption 
and it was upheld on 2st July 1913. He made the 
present applicution for execution more than three 
years after the application by the wivow: 


Held, that the application by the widow having been 
hostile to the petitioner, she could not be treated as 
the representative of the petitioner to the prejudice 
of the judgment-debtor and that the present applica- 
tion was, therefore, barred. MI SAMINATHA ASARI v. 
GOPALAKRISHNA AIYENGAR, 4 L. W. 291 750 


Scxu. I, ART. 182—Execution — Leave to bid, 
upplication for, whether step-in-aid of execution. 
Where adecrce-holder upplied for leave to bid 

at the sale, and on the very day the application was 

granted consented to its adjournment and on the 
day of sale, refrained from bidding although there 
were no bidders present: 

Held, that under these circumstances, the applica- 
tion conld not ba treated as an application to the 
proper jourt to take a st3p-in-aid of execution. 

. Quære. —Whether, under any conceivable circums- 

tancey, au application by a decree-hotder for leave to 

bid may be deemed au application tothe proper Court 
to take a step-in-aid of execution. © JOGENDRA 

Prosap Mitra v. ASUTOSH GOSWAMI, 240, L. J. 452 

738 


LUNACY ACT (IV of 1912), S. 56, order under— 
Land Acquisition Judge's power to disregard order-— 
Jurisdiction. 

An order of the District Judge in his lunacy juris- 
diction thata certain sum of money, which was in 
deposit with the Land Acquisition Judge to the credit 
of a lunatic, should be paid. ut to his natural guar- 
dian who was maintai: ing the lunatic and his family, 
is beaccordance with se.tion 56 of Act Vof Iiz, 
and the Land Acju'sition Judge ‘has no jurisdiction to 
refuse to pay out the particular sum as directed by 
the order. © SATYENDRA NATH Dey v, SECRETARY 
or State, 20 C, W. N. 975 . 


e MADRAS CITY CIVIL, CQURT AOT (VII MAD. ore 
1892), S. 12 4 "436 
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MADRAS CIVIL RULES or PRACTITF, ee 


184 : 
see - RR. 179, '8t—Application under ‘yr, 179 for 

payment of moneys standing to credit of different 

Koita— Objection by decree-holder in latter suit—- 

Order upholding objecrion, nature of - Remedy of 

party agerieved—Appeal— Revision 348 
“MADRAS ESTATES LAND AGT (I oF 1903, 8.3 

12) ii $06 
— — §.6,cL 76, scope of—Suit for rent—Land 

situated in zamindari — Ryoti land — Presumption 
< —Ijara lease—Juried ction of Civil Court 
| Prima facie land situate within the ambit of az min. 
dari must be deemed to be ryot land unless the 
gumindar shows it is private land. E 

A claim far rent in respect of land in an ‘estate’ 
“is cognizable by the Yevenue and nos by the Civil 
Courts, unless the plaint sets forth ‘particulars taking 
it ous of the cogriz uve of the formar 

A claim is not exempted from the jnrisdiction 
of the Revenus Courts simply because it arises ont 
of an ijara leare. 

Clause 6 of section G of tha Madras Estates Land 
Act applies only to the case of.a middleman taking an 
ijara and not-where a ryot himself claims an ijara 
of his holding W Goprisert: NARAYANASWANMNI NAIDU 
GARU v, GANGISETTI Bancararyya, (19 6 2a. WON, 
240;4L, W 831 394 


———— 8 6, cL. 6, Expr. 


— m BR cna 1, °, R. 6, CL. 6, EXPL.— Occupancy 
ryot, svbsequent acquixition of melvaram by—Rue 
of merger, whether aprliex—Appea', second — Notice, 
insuficcen y or invalidlty of, if can be pleaded for 
first time ¢ second appeal — Interpretation of Statutes 
~ Estates Land Act eaplic t—Principles of general 
law, if epplicadle. : 
Section X, clause ‘*}, of the Madras Estates Land 

Act Iof 1908 , simply enunciates the gen=rel law of 

merger, and the same is subject to qualifications to 

be found in other portions of the Act. 

. Section R, clause (2+, isan application of the general 

rule in clause (1 tothe particular case where one 

amongst several co-landholders subsequently acquires 
the oocupancy-right. 

But where one outof several mirasidars or ryots 
becomes entitled to the rights of a landholder in 
respect of the same land. iris the converse of section 
8, clanse (2),ard is specifically provided for by the 
explanation to clause 6 of section 6 


. Where one of two persons, jointly entitled to the 
ocenpancy-right in a certain ostate, becom + entitled 
by purchase to the zeminadari or m lvaran right also: 

Hild, (i) that he does not thereby lose ais occu- 
panoy right: 

t) that the restriction that snch acquisition 
should be by inheritance or devise applies only to 
olause 6 of section 6 and not to the explanation to 
clause (6). e’ 


The Madras Estates Land Act is a compreheñsive 
Tenancy Code and wherever it is explicit, u discussion 
of the generablaw is irrelevant. ; 

. In an ejectment suit where, the defendants did not 


“pleadsany want of norive-in'the first Court aad there 


was no issue regarding it: A . 
e 


INDIAN CASES, 


- [1917 


MADRAS ESTATES LAND ACT—coneid. 


ee 
Held, that the plea of inenfficienar- or invalt ‘ity 
-of notice conld not be allowed to be raised for the first 
time in second appeal, M MUTHU Reppiv MUTRU 
VENKATAPATHI REDDI, 4 L. W. 168; 3. M. L. J. 354;. 
(1916) 2 M. W. N. 180 1 


—— = Bs. 74, 75 (65, 75 (7'—Appraisement of pro- 
duce— Apportionn ent of varam, juiisd-ction ar to— 
Disagr: ement with assessors— Award, when fiw 1. 
The officer deputed to make an appraise: ent under 

Madras Act [ of 1¢08 hns jurisdiction to decide the 

rate of ‘raram’ in'cases of dispute. ` 


Where the assessors accept the apprairement of the 
officer, but differ as to the rate of the ‘rarem’. the 
av ard is not fins} u der section75 7 and the officer 
ean record his opinion o" the rate after he ring 
objections, M VeErrappa CHETTIAR v. Moorni 
KARUPPAN 4 379 





- — Rs 75, 205~—Appraisement proceedings—0o- 
sharer tenant uder co shaver land.ord Other coe 
shavers, whether necessary parties. x 
Where one co-sharer owns a third share of a village 

„and pays rent to another co-sharer: 


Held, that toa proceeding by the latter for appraise- 
ment of crops under section 74 of the Madras Estates 
Land Act there is n» necessity to joi: all the 
share-holders as parties. M Bavast PATNAIK v, 
Govinpa Patnaik -> 282 





— 8 131- Tender to Divisi-nal Officer, whether 
sufficient, : 

The deposit required by section 13‘ of the Madras 
Estates land Act may bo tendered to the Divisional 
Officer, who is bound to receive it The amount need 
not be paid into the sub-treasnry. PM POTHA VEN- 





KATASAWML V. ThUSTER, VIZIANAGARAN Estates 378 
= — S, 189 905 
— — K. 205 ` 382 


MADRAS HEREDITARY: VILLAGE OFFICES ACT 
(III op 1>95', Ss. IR, 2 — Service iuam land, suit 
Jer recovery of Jurisdiction of Civil Court. 

A claim for the recovery of lands which are the 
emoluments of a service inam, must be Inid before the 
Collector when the defendants contest the plaintiff's 
right to the office and allege an independent right in 
themselves. E 


“ In all cases where. it is necessary for the plaintiff 
to allege, for the maintenance of his suit, that the 
land claimed is an emolument of a service inam, the 
jorisdiction is with the Collecror under section 13 of 
Madras ActIJ1 of 1895 Where, however, the claim 
is to dispossess a trespasser and no question of title is 
involved, or where the jand is claimed as the plaint- 
iff’s private property. the jurisdiction of Civil Courts 


is not ousted. M Dervineni PATTAYYA v KANDUKURI - 


918 
928 


Koray, (1917) M. W. N. 7; 5 L. W. 191 
— 5. 21 


e. 


e MAGISTPAHTE, aweeping *prohibitery order of— 


~ Closigg burial place— Omission to recurd provision 
Is p: 


of law— Ultra vires 489 
g © s 
. p$ 4 


Vol. X¥XVII] 


MADRAS HIGH COURT ORIGINAL SIDE RULES, 
19)4, 8.58% —Atzk Courts Ait, 1331, 2b & 25 Vie O. 
194, ss 3,9, Ul, 15—h tters Prtent, (Mut), 1865, 
ss ', @), 87, 4b—Vekils, Alfornzys, right or aulience 
of, on Oriyin 14 3il2 Ral: 33% vrether nltra vires 
of Letters Patent Loyal Practitioners ict (X II of 
1871), s. 4, provisa, s 27, construction of, whather 
contains a lesislitiv: prohibition of andience to 
Fakils. 

Rale 543'0f the Original Sile Rales of the Madras 
High Oonrt, 902, which gives ch» righ: of audience 
to Vakils and withhol is it from tha attorneys oa the 
Original Sid» of the H gh Opurb is not ultra vires of 
th» Letters Patent of 1866, and is binding on praeti- 
tioners 

ths proviso to section fof tha Lagu Prostitioners 
Act (XVIII of {879 caunot be construed as a 
variation by the Indian Legislature, un ler clanse tt of 
tha Letters Pate it of the rala giving to Vakils the rights 
of audience * on the Original Si fe, or as. by implication, 
preventiag a Vakil fron appearing on tha Original 
Side The words in the proviso ‘under this section’ 
govern the whole se tion. 

Nor can sucha prohibition be inferred from the 
absence in -ection 47 of any reference ta the fees 
payabls to Vakils apnearing on the Original Sido. 

Act XVIIL of 1879. which was passed afrer the 
privilege of andionce onthe Orizinal Sida had been 
enjoyel by the Vakils for 14 years, cannot be con- 
strued as tuking it away, unless icsay$ soin plain 
teyms or by necessary implication. 


History of the legislation ou the subject traced and 
reviswel, M. NAMBERUMAL CHETIY V \ARASIMHA- 
GHARI, 3I M L. 7. 69%; (1916 2 M. W.N. 529 699 


MALABAR LAW —Kannm deed —Improvemants, value 


of, stisubatinn for pryment of, by jan ni on re lenp- ` 


tion —Kanom, re lemption of, by malkanom-Lir —Suih 


for value «of amororements piil to kanom lar, miin- - 
tain ibility of —Lransfer of Property Act (IV of 1832), - 


s 74—Contract Act IX of 18721,8 6). 

Under the terms of a krnom deed, the jenmi 
undertook to pay the value of improvements when 
he redeomet the kinon. A nmelkinomdar, who re- 
deamad the keno and who paid the kram iu the 
value of repuirs effasted by him, saed the jenmi for 
the same: 


Held, that on tha omsatractions of the kanam doed, 
the sunt was pramufnra M NRATTALA TATG Lovarro 
y., PANIGALATE Kuve MAD, 19 6.2 0 W.N. 3b 

664 

~- Wiintenwree, fi nily arrantement in Liew of, hy 

karnivan, whether can be set asite by s-cceeling 
karawans. ` 

Whors the kirnzvtwn of a Malibir riwil, bv a 
family arrang:mong, grants sowili: luala bo the 
junior mombers of tha tawo: b in lisu of miinterwies, 
the arrangement is binling on tha sass3e ling 
karntvens and cannot ba set aside maless fur good 
oanse . . 


A snit for rssnvary of passassion of snch land 
cannot be m intained by w sicssiding keraaray, 
unless the litter seoks to sab asi la the arrinzem ont 
and offars to mik? syne othar stigible arringa nont 
fer the janior mambers who wre in porxsissina of the 


land M RAMASWAMp PATIAR v. GOPALAN, $2 M. la. 
J. 97 . 652 
s 
e 
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— Private tarwad temple —Alienation by karna. 
van of temple properties—-Suit by succexsor-in-office 
of alienor to cancel alienation —Compromise, binding 
nature of, on members Guod fuith—Necessity — Trusts 
Act (IL of RK23, ss. 42, 48-—-Onus of proof Mort- 
gage, modificition of, by kaichit—K ichit, whether 
requires reytstratiun -Tranyer of Pro.erty Act (IV 
of 18% ), s.59— Contract Act (LX of 1872", sx. 62, 63. 
A dociment merely effecting a modification of a 

pre-existing mortgage whereby the mortgagee gives 
up some of the benefits and reviting that the latter 
document is in full force, is not a new mortgage and 
does not require registration. The case is ono of re- 
mission under section 3 and not of novation under 
section 62 of the Contract Act. 


The junior ma nbors of a Malabar tarwad to which 
a private temple balongs can bring a suit to protect 
the Deraswam against alienation by a karnuvan 
trustee. 


A compromise of a suit by the kvraavan of a tarwad 
tosetaside an alienation by his predecessor of tho 
properties of a orivate D vasw m attached to the tar- 
wad is not binding on the Devaswam. unless'the com- 
promise was entered in'n in good faith and for necessity 
and after due enquiries by the alienee The decision 
as to good faith and necessity must be reached on a 
comprehensive survey of all the circamstances, It 
cannot be assumed that, becanse one party withdraws 
a large preportion of his original claim, the result is 
advantageous to the other, unless the prospects of the 
contest regarding the balance are considered and 
found unfavourable. The good faith and necessity 
for a compromise can, however, be upheld, though 
proof may be wanting that its terms represent those 
which would have been secured, had the matter been 
litigated fully. 


The burden of proof regarding the propriety of the 
compromise is on the alienee. 


Per Sadasiva Aiyar, J Though the Indian Trusts 
Act does not apply to any public or private religious 
endowments, the principles embodied in section 43 
apply to a tra-tee or trustees acting on behalf of a 
private religious trut The powes of a trus ce 
embodied in that section are enunciated primarily to 
protect him whe: acting bona fide against suits for 
damages by the cestui que tru t for loss caused by the 
exercise of such powers But the question whether 
property alienated toa third party by the trusteo 
through an alleged breach of trust can be pursued 
sucessfully by the cestui que trust depends on very 
similar considerations, mz, whother the third party 
acted bona fide without notice of the b each and 
whether he was an alienee for valuable consideration, 

‘The analogy between the case of a Hindu widow 
representing ber husband’s estate and the caso of a 
trustee of a religious institution is rather remote. 


It ist ecessary for Courts in India to serutiniso 
alfigations by compromise and awards out of Court 
made in reference to properties relating to religious 
andcharitable trasts with very great care before they 
are acerpied a8 valic against the trust, Mi Bavr 
Varma Rema © RAMASUBRAMANIA | ATTAR, (1916) 2 
M. W, N, dat; 31 M, Le J. 988; 4 L W, 678 692 
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MALICIOUS PROSECUTION, suit for—Zllegal dis. 
traint of cattle—Damage to reputation—Catile Pres- 
pass Act (I of 1871), 8. 20. 

Per Curiam.--A suit for damages for malicious 
prosecution is not confined to criminal proceedings 
alone nor would such an action lie for all criminal 
prosecutions. The cases for which such a suit lies 
are those in which there is eithor ia) damage to a 
man’s reputation or (b: danger to his liberty or (c) 
damage to his property. 

Per Seshagiri Aiyar, J.—A suit for damages for 
malicious prosecution under section 20 of the Cattle 
Trespass Act may lic in some cases, for though in 
such an accusation there may not be either danger 
to the liberty or damage to the property of the 
acoused, still there may be “damage to the reputa. 
tion” of the person accused, considering tis position 
in life and the motive and status in lifoof the 
accuser, 


Per Napier, J.—A charge of illegal distraint of 
cattle does not come within the misthief of the 
principle of damage to the reputation of the accused 
and no suit for damages lies. The damage to a 
man’s reputation must be something serious, as if 
the matter whereof he is accused be scandalous. 
MO SRIRAMULU NAIDU v. KO:ANDAIWELU MUDALI, 10 
M. L. T. 305; 31 M. L. J. 479; (1910) 2 M. W, N. 242; 
4 L. W. 332 374 


MASTER AND SERVAN T—Incompetence, dismissal of 
servant for, before sti, ulated term of service—Wrong- 
ful dismissal, action for ~ Damages, 

Wh: re a person is employed who has not the re- 
quisite competency for the office, his disuwissal before 
the stipulated term of service is not wrongful and no 
action. lies for damages thorefor 

There is no material difference between a servant 
who will not and a servant who cannot perform the 
duty for which ko is hired M R«maswami AIYAR 
v, Mapras TIMES PRINTING AND PUBLISHING Co, LTD. 

-655 


MAXIMS—“Allegus contraris non-audiendus” 447 
—“A man cannot take advantage of his own 








fraud,” applicability of $45 
—Estoppel against estoppel setteth the matter 
at largo 198 





~—Ignorantia juris haud excusat. 

The word jus used in the maxim “ignorantia juris 
haud excusat” denotes general law and not a private 
right. P Musammat Aisuax v. MUHAMMAD Din 119 


MINES, minerals, right to—Qrant—Severance of fene- 
ment—Ownership of sub-soil, vesting of, in grantor— 
Presumption—Sanad or deed of grant, loss of —Evi- 

. dence of grantec’s user of surface—Lost grant, pre- 
sumption on basis of—Entry, grantor’s right of, to 
work mines—Wrongful user of right, remedy for 
—Injunction—‘Moghuli, meaning of. 5 
Tu the absence of an express grant of the sub- 

soil, permanent tenure-holders, even if their estate 

be hereditary, do not enjoy the mineral rights find 

the same are not vested in them. 5 
Where, prior to the date of a grant of land, 

both the ownership and the right of property in the 

surface as well asthe sub-soil wero vested in the 
ywantor as one entire tejement, the prosumption 


INDIAN CASES. 


MINES—coneld. 


is that, at the time of the grant, there was a 
severance of the surface rights from the property 
in the sub-soil. The surface rights with their inci- 
dents became vested in the grantee andthe mines and 
minerals in the grantor as owner of the suab-soil as 
if there had been a reservation of them in his 
favour. The grantor’s rights are the same as those 
of a fee simple freehold owner of land in England 
who makes a grant with an express reservatiun of 
the mines to himself together with the incidents 
that follow therefrom 

By reason of the said presumption and of the 
severance of the tenement and the reservation 
that must be deemed to arise in favour of the 
grantor, the Jatter has the right by implication to 
enter on the land for all reasonable and necessary 
purposes to enable him to work the mines and 
exercise his mineral rights. 

The principles of the law governing freeholds and 
not copyholds should be applied to the case. It 
is only under the copyhold law where there is no 
reservation or custom proved that a deadlock 
occurs and neither landowner nor tenant can work 
the mines. Under the law applicable to free hold 
land, there can be no deadlock, for if the mines be 
excepted, the grantor has an implied right to work 
them as incidental to such exception; if there be 
no exception, then that right is with the grantee 
asthe owner of tho surface and sub-soil. e 

If, in working the mines and extracting the minerals, 
the grantor or his assignees cause damage to tho 
owners of the surface, there is ample power in the 
Conrt to injunctthem and prevent them from so doing. 

The presumption of a grant in favour of a person 
in the nature of a lost grant, which means pre- 
suming a lawful origin to support long and con- 
tinuous user and enjoyment of the property, can be 
made only on the basis of the actual user exercised 
and enjoyed by such person. i 

Where the original sanad or grant is lost or not 
produced, and the evidence establishes only user by 
the grantee as permanent tenure-holder of the surface 
rights of a mouza by cultivation of land, building 
of houses or excavation of tanks, no presumption 
can be made in his favour of @ lost grant to exer- 
cise mineral rights in the mouza, 

Tho term ‘moghuli’ appearing in a rent receipt 
isa word of doubtful meaning and at best imports 
no more than that the rent assessed represented a 
proportion of the Government revenue. PAT Nawa- 
GARH Coat Co., LTD. v. BEHARI Lat, 20 C, W. N, 1135; 
1 P. I: J. 275 450 
MINOR, guardian ad litem of, confession of judgment 

by—Gross negligence—Minor, suit by, on attaining 

majority, to set aside decree. 

Gross negligence on the part of the guardian ad 
litem of a minor in defending a suit gives the 
latter a cause oS action to set aside the decteo, P 
Monax Lar v. Next, 117 P. L. R 1916 195 
— Settlement by de facto guardian, validity of— 

Partnership—Relationship between heirs of deceased 

partner and surviving partners Right of deceased’s 

heirs to claim profits—Setilement, if and when can 

be re-opened— Estoppel—Contract det (IX of 1872)9 

8, 241—Trusts Act (II of 1883), s. 88, il. (£), cone 
®* struction of. © é 

Ld 





* [197 e 


. id é e 
e Vol, XXXVIIJ 
MINOR—contd. 


e 

In cases of urgent and imperative necessity, or 
where a “r@nsaction from its nature must necessari- 
ly be beneficial to a minor, a de facto guardian can 
alienate the property of the minor, whether moveable 
or immoveable, 

A settlement of accounts arrived at by the de facto 
guardian of a Muhammadan minor, as representing 


- the amount due to him for his deceased father’s share 


in a partnership, is binding on the minor if it is 
fairand is made bona fide and inthe best interests of 
the minor and as the resulé of independent advice. 

The minor is only entitled to either the stipulated 
or a fair rate of interest on the amount found to bo 
due to him at the settlement. 

A settlement once arrived at is final and in the 
absence of fraud or substantial errors the accounts 
cannot be re-opened or profits claimed on the ground 
that they were unduly large and the amount payable 
under the settlement or the interest thereon bore no 
proportion to it, especially where the settlement 
was long acted upon. 

Plaintiff's father and the defendants, all belonging 
to the class of Kutcht Memon Muhammadans, were 
trading as partners till October 1907, when plaintiff’s 
father died. In November, accounts were taken of 
the amount due to plaintiff, then a minor one year old, 
and a settlement arrived at that Rs 16,000 was due 
tohim This amount was left in the hands of defend- 
antg who were to pay interest at 7} per cent. The 
mother and maternal grandfather of plamtiff and 
two other respectable gentlemen were parties to the 
settlement, which was registered, The interest 
amounting to Rs. 100 a month was regularly paid 
by defendants to the plaintiff’s maternal uncle, who 
now brought this suit as his next friend, for ar counts 
and for a share of profits, since plaintiff’s father’s 
death. Mr. Justico Bakewell, on the Original Side, 
held that the settlement was void, as the plaintiff was 
properly represented, his mother not being his legal 
guardian, and decreed the suit, without even giving 
credit to sums regularly paid after the death of 
plaintiff's father In appeal: 

Held, reversing the decree of Mr. Justice Bakewell, 
that plaintiff was not entitled to maintain this suit 
and ask for an account. 


Per Seshagiri Aiyar, J—A minor, who is entitled to 
claim the assets of his deceased father in a partner- 
ship is not entitled to claim as of right a share in 
the profits of the concern. There is nothing in the 
Indian Contract Act to that effect There is no 
fiduciary relation between the surviving partners 
and the legal representatives of the deceased partner 
The amount due to the deceased is a loan and nothing 
more, 

it is always a very dificult process to find out 
to what exactly the profits earned in the trado are 
due, whether to the capital left by the deceased, 
orto the capital brought in by the othew partners or to 
other things. Therefore, there are innumerable 
difficulties in the way of an account being taken. 
Discretion must be left in the’ Court in such matters 
to act on behalf of the minor. 


e illustration (f) to section 88 of the Indian Trusis 
Act goes further than the operative portion of tho 
section itself, and, if itis io be regarled as laying 
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down that in every case where after the death of a 
partner the money is left outstanding in that partner- 
ship the legal representative of the deceased partner 
is ontitledtn a share of the profits, itis not sound 
law. BY Srppick v MasoMep Hussarn, (1916) 2 M. 
W. N. di; 4 L W., 521 728 


MORTGAGE by certificated guardian without Court's 
sanction —Minor’s right to avoid—Burden of proof— 
Interest on mortgage of minor’s property 380 


Charge, deed of, construction of—Redemp- 





tion 

A mortgagor borrowed a certain sum of money 
by way of further advance from his mortgagee and 
gave a bond for the loan in the following terms: 


“The above debt will be a charge against the pro- 
perty above mortgaged ...... IfI fail to pay the whole 
or a part ofthe above debt, Iwill have to pay it 
at the time of redeeming the above mortgage.” In 
a suit for redemption by the mortgagor: 


Held, that the deed constituted a mortgage of or 
at least a charge on the property and that the 
plaintiff could not redeem it without payment of 
the amount secured by the deed. P Hukam CHAND 
v, KADAR BUKSH, 100 P, W. R. 1916 166 


~ , consolidation of—Redemption, postponement 
of —Clog on equity of redemption. 

Where a subsequent mortgaye-leed does not create 
any charge on the property previously mortgaged 
but merely postpones the redemption of the previous 
mortgage till the redemption of the subsequent 
mortgage, such covenant as to postponement of 
redemption does not amount to a contract of consoli- 
dation so as to render one transaction irredeemable 
without the redemption of the other, and may amount 
to an unreasonable clog on the equity of redemption, 
O RAJENDRA Narain v. Deputy COMMISSIONER, 
BaAHRAlOH, 3 O. L. J. 643 438 


a — by co-sharer—Mortgaror tenant of mortyayec 
—Sale of mortgaged property to third person—Con- 
sideration, portion of, left with vendee to pay of 
arrears of rent—Rent, suit for arrears of, by mort- 
gugee—-Proper parties—Juvrisdiction of Civil and 
Revenue Courts. 

A co-sharer in a village mortgaged his share 
with possession, and remained in cultivation of cer- 
tain portions of the mortgaged land as tenant, 
Subsequently he sod his share, leaving 
a portion of the purchase-money with the vendec 
to pay up the arrears of rent due by him to the 
mortgagee and the lambardar. The vendee paid the 
whole money left with him to the lambardar alone, 
The mortgagee sued the lambardar, together with 
the vendor and the vendec, in the Civil Court, 
for his share of the money thus psid to the 
lambardar: 





Held, that the mortgagce had no remedy of any 
kind against the vendee, but only as against tho 
lafeardar, and this too in a Rent Court. © Bexi 
Maouo v. ASGHAR Husain, 3 O. Ts. J, 618 65 


—Decrge for foreclosure—Com putation of 
time for payment—Appellate degree, effect of 
779 
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—— — Foreclosure, decree nisi for, against mort iagor 
-~Mortgigar, death of, before dec-ee ahsulute—Heirs, 
one af several brought on record, effect of- E ecution 
~~ “le — Interest oj other hairs, wheth2r could be solil, 
A Hinda widow, wh» was in possessing of a cerrain 

share of her husband’s vroperty apon partition mila 

among her sons and who lived jonatly with one of 
the laster, mortyaged her shara to pay oF her hia 
band’s debs. Tne mortgigee obtiined a decree nisi 
on the mortgage against tha widuy, bas the latter 
died before the dzerey could ba mad» absol ite. The 
son, who had lived jointly withthe widow, was alone 

brought on tha revord as her representative, and t e 

property was broagnt to sale in execation of the 

decree and was purchased by plaintiffs, who sued 
all the hairs of the wi1ow for possession: 

Hid, that the ord +r absolute having baen obtained 
against ons out of several heirs of the widow, there 
was notin existence any decree under which the in- 
terests of the other heirs could be sold. A KUNDAN 
Stnca v. SURJA KUAR, 14 A. L J. vod 109 


, modification of, by kaichit—Kaichi', whether 
requires registration 60:2. 


dMewenble property Mortgage decree if move- 
able property—Mortyage of mortyaye-decree, suit on— 

Limitation— Mortgaged property, pur hase of portion 

of, by mortgagee—Mo. tgage, entin, wishment--- Inten- 

tion. 

A. dec'ee for sale obtained on the basisof a mort- 
gage by the mortgagee is moveable property and a 
suit to enforce a hyp theeatinn of susha deres is 
governed by- article 120 of the Limitation Act 








Where, however, the decree has been converted . 


into immoveable property, the mortgigee of such 
decree is entitled not only to the beuetis of the new 
security but, also to the be efit of the larger period . 
of limitation under Article 182 of the imitation 
Act. 

Where a person inthe position of a mortgagee 
purchases a portion of the mortgaged property the 
mortgage does not thereby become pro tanto extin- 
guished, unless itis stipulared that the mortgage is 
to be extinguished o unless there are circumstances 
from which an intention to extinguish the morrenge 
ia whole or part may be inferred. A JAMNADEL T. 
Lapa Ram, 4A Lid, C25 7 4 
- ~- Moveable property- Mi rigage, how effected. 

A mortgage of moveables can be ns valid y effect- 
ed by parole as bya writing and the imme iate 
effect of such a mort nge ix to pass the pr perty in 
the chattels m arbgaged fron tha mortga-:sor to the 
mortage. It is alwsgather unnecessiry that actul- 
possession of the chattels should be given. B 7 EHIL- 
RAM GI DHARIDAS V. LONGIN D’Mptro, 18 Boy. li R. 
587 231 

— Prior and puisne eneumbrancers, decrees ob- 
tained by — Sale in exrcution oj both decrees— Purchire 
by first-mortgagee w th symbol cal prxcession— Actual 
possess on by purchaser at second morigagees sale - 

Conflict of titles — Right of first mortgagee purchasge— 

Suit for recurery of mortyage amount—.) Vatne, of 

caim——Position of ;arties Equitiers-—Relief— Trans. 

fer of Property Act (IV of 882), ag TH TA—Cinil 

Procedure Code Act V of it08), O. XXXIV, rr. Ul, 

12. 

. Ld . 
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Tt is necessary, ina suit to enforce a mortgage 
Security, that all necessary parties, incluglimy puisne - 
an l prior envambranosars, should be impleaded. 5 

Whore, how-ver, tha rule is departed from and 
bosk prior aal puisna mortyazees institute suits. 
on bhair rəspaetivo mortg wes “without impleading 
eash other aad obtain degrees, ant in execntion of. 
such deeress the pe operty is parchased by different 
perso is in a sais to astablish the priory of claim as 
between sach parshasers in «hich the decree-holdsrs - 
ant jity.nout-dsbsors are alg) impleaded, it is the 
duty of tha Coure to look to the real position of the 
parties an lin awarding relief, work out the equities 
betwaen them. 


On Ith Ovtobar 1893, W need a honse to 
plaintiff's predecessor. In 1917, M effected a second ` 
mortgage of the same house to K. On !9th Augist 
1410, tha pl intiff sued on his mortgage without - 
impleading 1 and obtained a decree after contest, in 
which the mortgagor was allowed the usual six months’ © 
time to redeem. The decree was made absolute in 
due course and the house was brought to sale and pur- 
chased ny plaintiff on 30th July 1912 On 20th June 
19.5, Æ filed a spit on his mortgage without implead- 
ing the plaintiff A consent decree was passed on 
85h August (9! , in which the mortgagor was 
allowed only fifteen days to releen. ‘The house was’ 
sod again on 2 th February 1912 and was pur- - 
chased by B Plaintiff was given formal possession 
and B got actual possession. Flainti brought the 
present suit against B and K for recovery of the 
amonnt due on his mortgage of 183 and for posses- 
siun of the house on default of payment: 

Held, (1) that the suit was neither one for sale on 
plaintiff’s mortgage nor a suit to foreclose that mort- 
gage, but was based on plaintiff's failare to obtain: 
avtual possession of the property which he had pürohas- s 
ed at the sale in execution of his decree; 

(2¢ that B was entitled to nothing more than 
an opportunity of paying off the prior mortgage, and 
that on his decliniag to do so, he should surrender ` 
possession: 

134 that, as the right of salo possessed by each of 
the mortgagees h d been exercised by them and’ 
exhausted, there ` was no need to put up the pro-* 
parry again to sale or bring a second suit for sale 
and that whet rofained to be determined was the 
rosp2ctive rights and liabilities of the rival auction., 
purchasers; 

+4) that limitation for the suit commenced to run 
from the date of plaintiff’s purchase 


Per Linisay, J. The title of either party is 
immediately traceable to his pur haro in execution. 
aod referenve to thir rights nn ler the mon tgages ig 
only necassary for the parpyse of ascertaining the 
equities existing between them. Each: has an 
imperfect title acquired by purchase and the point 
for determinatfon is which has the stronger equity 
in his favour, Th: plaintiffs omission to i nple.d the 
puisne inorig wee rendered her title defective only to 
the ex ent that her title as owner is qualified 
by aright of rede nption which was vested în the’ 

seomd omortgegse and which passed t+ the purg 
oh iser under the decree obtained on the second mort- 
gase: The purchaser has no" superior title merely, 


e 
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on the ground that he purchased first and his title 
could only become absolute by a discharge of the 
prior enenn brance. A B-BU LAL v. JALAKIA, 14 A 
L. J. 1146 343 


—— — Prior anl puisne encumbrances— Decree for 
sale im first mortgagee's suit and purchase by decree- 
holder—Puisne n ortgug e, non-joinder of, in suit— 
Renewal of puisne uufructuary mortgage af er first 

- mortgugee's decree, cffect of Merg r~ Suit fer posses- 
sion by auction-purchaser, maintainability of 
A first mortgagee purchased the mortgaged pro- 

perties in execution of the-decree passed in the suit 

‘on his mortgage, to which a second usufructuary 

mortgagee was not made a party, The latter got 


-a renewal of his mortgage after the said decree. 


The first mortgagee decree-holder bronght a suit for 
-possession under Order XXI, rule '03, Civil Proce- 
dnre ‘ ode, against the owner and the secoud usu- 
fructuary mortgage: 

Held, that, in the absence of proof of any intention 
on the part of the usafr.c uary morte gee to give up 
‘hig seenrity under the first deed, he must ba pre- 
sumed to have intended to keep it alive and he 
was entitled to rely on it against the plaintiff's 
decree and the sale thereunder. 


. Held, also, that, the defen ant being in the position 
ofa pusine mortgag e ‘with possession and the 
plaintiff in that of u iret mortgagee who had pur- 
chased th property in execution of the decree on 
his mortgage to which the puisne mortgagee was 
not a party, the plaintiff's suit fur possession must 
fail, : 

The question whether previous incumbrances paid 
off or renewed are to be treated as still kept alive or 
as extinguished against merne incumbrancers is one 
of intention of the parties to t e transaction, and 
‘where there is mo clear evidence of that-intention 
from express declarations or attendant circumstunces 
parties m-t be presumed to have intended what 
is for their benefit: the mere fact that the incum- 
brance has been paid off or renewed does not decide 


the question. 


Where a subsequent incumbrapeer alleges that a 
prior incumbrance has been extinguished by pay- 
ment or renewal, it must be clearly established by 
cogent evidence, whether direct or inferential that 
the person making the payment or taking the 
renewed deed. deliberately and with the knowledge 
that it was to his benefir to keep the prior incum- 
brance alive, elected to extinguish it for all purposes: 
otherwise the presumption that a man intends what 
is to his benefit should be allowed to prevail 


The principle under which protection is granted 
to persons renewing prior incumbrances against 
intervening incumBrencers applies mso to cases of 
intervening decrees under which property has been 
sold. ; 

In a.usufructuary mortgage possession is an essen- 
jial part of the security and what is kept alive is 
not merely the security but the rights of the mort- 
gage on the pi operty?under the ceed M PRAYAG 
Doss Jes VARU v. BAYUR CHENGAMA NAIDU, 20 Al. Ta 
5, 205; (1916) 2 M. W N. 258; 4 L. W. 477 6 456 
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— prior to Transfer of Property Act— Redemption, 
clause in restraint of —Stipulation for absolute title 
on default of payment on specified date~ Clog—Ad- 
verse possession, title by, whether can be set up in 
bar of rivht to enforce mortg ge—Appropriation of 
renis due by mortgagee towards interest due by mort- 
gag, whether saves limitation—Transfer of Pro- 
perty Act (IV of 1582) s 60— Limitation Act (1X of 
1408), 8 20, Sch. I, Art. 122. 

In the case of mortgages executed prior to tho 


‘passing of the Transfer of Property Act, no agree- 


ment of the parties can ouerate 7189 facto to clog 
or restrain the equity of redemptim, nor can an 
agreement affect the character of the mortgagee’s 
possession so as to convert it from that of a mort- 


-game into that of a person prescribing for a fall title. 


The effect of the Transfer of Property Act is 
to preserve the equ'ty of redemption unfettered, 
se tion 8) providing thit only an independent act 
of the parties or an order of Court can operate to 
extinguish it ` 

Whe e the right to enforce a mortgage has become 
barred under Articie 122 of the Limiration Act, it is 
no open tothe mortgag-e ta set up his possession 
under an invalid stipu'ation in res‘raint of redemp- 
tion in a suit for possession by the mortgagor and 
compel the mortgagor to redeem, and thus discharge 
a barred debt. 


Per Ayling. L.— AN payment under section 2^ of tho 
Limitation Act, in order to save limitation, must be 
@ conscious act, 


The mere appropriation of rents due by a mort- 
gagee to the mortgagor towards the interest due by 
the latter will not save limitation, especially when 
the interest is payable not periodically but on a single 
date 


First plaintifi’s father effected a ka: om ‘usufruc- 
tuary mortgage with possession. to defendants’ 
ancestor. on t4th November ^T)! for 35 years for 
‘Rs (00°. On izth August 1575, he executed a 
simple mortgage on the same lands for Rs, 44:0. 
This latter mortgage contained a stipulation that 
if the principal aud inter st were not discharged by 
l.th August 1875, the morigugees were to have 
jenmam or absolute rights In a suit for redemption 
of the first kanom mortgage, defendants pleaded 
the for citure clause inthe second mortgage and their 
own advesse enjoyment in bar of plaintiffs’ suit: 

Held, (1) thatthe stipulation in the second mort- 
gage was invalid as a clg on the equity of re- 
demption: 

(2: *that the effect of the said stipulation was not 
to alter the character of defendants’ possession from 
ith August 1s76 and to render it adverse to the title 
of the mortgagor, but that it still continued as the 
possession of the mortgagees: 


3) that plaintiffs were not br nnd to ‘redeem the 
segond mortg»ge after plaintiffs’ rights thereunder 
had become extinguished under Article s3. of the 
Limitation cts, 

{4 that, in the absence of a payshent for Interest 
in respect ot the second n ortgage, the appropriation 
by the defendants of rénts due by them .towanla 
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interest did not operate to save the bar of limita- 
tion. M ATHAN KUTTI v. MATAVIL [LLOTH SATURJA- 
NAN, (1917) M. W. N. 9; 5 L. W. 461; 32 M. L.J. LA 
78 
redeemable—Suit for declaration that certain 
conditions were not enforceable, maintainability 
of 374 


—- —Right to receive dues at funerals, mortgage 
of, validity of—Maha Brahmins, right of —Ezisting 
vight—Transfer of Property Act (IV of 1882), s. 6. 

A mortgage bya Maha Brahmin of his rights to 
receive the dues and offerings at funerals of Hindus 
on particular days is not null and void. 

Obiter dictum.—No Maha Brahmin can bring a 
suit to compel any person carrying out a funeral to 
employ him and in tho absence of a special agrec- 
ment a Maha Brahmin cannot bring a suit against 
another Maha Brahm-n for fees received. 

The right to receive the dues at funerals is an 
existing right, A Suku Lap v, BISHAMBHAR, 5 A. 
L. J. 41 661 


—— —, simple—Suit by simple mortgagee, matureof— 
Adverse possession, title by, egect of, as against mort- 
gagor and mortgagec—Limitation Act IX of 1908), 
s. <8 Transfer of Property Act (IV of 882), s. 58. 
The enforcament of a title by adverse possession 

as against a person who has executed a simple 

mortgage of the property will not extinguish the 
right of the mortgagee to sue for his debt and 
ronlise his socurity within the time allowed by law. 

Per Sanderson, O J —Th- term ‘adverse possession’ 
implies that the person, against whom adverse 
possession is exercised, isa person who is entitled 
to demand possession at the moment the adverse 
possession begins. 


Advorse possession affects the interest, and the 
interest only, which the person who was entitled to 
immediate possession had at that time, or, in other 
words, only the ‘interest which the person having the 
right toimmediate possession has in the property, 
when the adverso possession begins, 





Where after a simple mortgage the mortgaged 
property is taken possession of by a third person, the 
latter takes possession only of what belonged to the 
mortgagor, viz., his equity of redemption, and, there- 
fore, holds it subject to the liability of its being 
sold for the satisfaction of the mortgage-debt, 


Per Mookerjee, J—A simple mortgagee is not 
entitled under the Transfer of Property Act toéake 
possession of the mortgaged premises, he holds the 
property as security for the loan while the mortgagor 
continues in possession thereof . 


A suit by a simple mortgagee for the sale of the 
mortgaged property is in no sense a suit for posses- 
sicn of an interest in immoveable property. 


The proper scope of a mortgage suit is to cut off 
the equity of redemption and to bar the rightg%f 
the mortgagor and of those claiming under him; 
the only proper parties to such a suit are the mort- 
gagor and the mortgagee and those who have 
acquired interest therein subsequent to the mort- 
gage. è 

. . 
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The question whether a third party has By adverse 


„possession for the statutory period acquired a title 


paramount to both the mortgagor and the mortgagee 
should not be litigated in a mortgage suit, and any 
person claiming such a title in a mortgage suit 
should be discharged from the suit. - 


The dispossession of the mortgagor, subsequent 
tothe execution of a simple mortgage, though it 
may operate by lapse of time under section 28 of 
the Limitation Act to extinguish the equity 
of redemption in favnur of the adverse possessor, 
does not affect the interest of the mortgagee, as he 
is not entitled to possession of the mortgaged pro- 
perty either under the Statute or under the contract. 

Section 28 of the Limitation Act, which prescribes 
a rule for the extinguishment of right to property, 
is expressly limited to suits for possession. In res- 
pect of debts, the provisions of the Timitation Act 
merely bar the remedy but do not extinguish the 
right. Therefore, when a mortgagor in possession 
is dispossessed and does not institute a suit against 
the trespasser within twelve years of the dispossession, 
his equity of redemption, and prima facie nothing 
more, becomes vested in the adverse possessor. 
The dispossession of the mortgagor ina simple mort- 
gage does not extinguish the title of the mortgagee 
by lapse of time under section 28 of ‘the Limitation 
Act. 

Adverse possession operates against the mortgagee 
only when the mortgagee is entitled to possession 
and time runs against him fromthe date when he 
is entitled to enter upon the land. © Priya SAKHI 
DEBI v. BIRESAWAR SAMANTA, 21 C. W. N. 177 277 


, suit for foreclosure of—Consent decree, 
whether preliminary decree—-Final decree, applica- 
tion for— Limitation 802 


— , suit on, against mortgagor and co-mortgagee 
—Mortgage-money paid to cu-mortgagee who had 
authority to receive it—Decree, whether can be passed 
against co-mortgagee. 

Where in a suit by a co-mortgagee against the 
mortgagor and the other co-mortgagee, a pro formu 
defendant, it was found that the mortgagor had paid 
up the full amountedue on the mortgage to the pro 
f rma defendant, who was entitled to receive the 
money on behalf of both the co-mortgagees, and the 
Court passed a simple money-decree in favour of the 
plaintiff against the proforma defendant: 

Held, thut the suit must be dismissed and that 
the decree could not stand. © CHANDI DAYAL v. 
GANESH Prasan, 8 O. L. J, 628 449 


MORTGAGE-DEED, interpretation of—Interest, cove- 
nant to pay, on default of payment of instalment, 
Where under the terms of a mortgage-deed the 

mortgage-money was payable by certain specified instal- 

ments ard the mortgagee was empowered to recover 
the entire money due to him with a certain rate of 
interest thereon if three instalments remained unpaid 

on the dates fixed therefor: i 
Held, that both the time and the amount formed 

the essence of the contract, and that if the payment? 

of three instalments, consecutive or otherwise, were 
deficient in amvunt or were made beyond time, such 
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payyients would be ineffective to prevent the mort- 
gagee from enforcing the covenant, unless it was 
shown that he had waived the defaults. O MANGHAR 
LAL v.. SAKINA Brean, 3 O. L, J. 623 442 


DEED, separate arrangement in contravention 
of terms of, whether can be proved—Lease executed by 
mortgagor, possession of mortgagee under, effect of— 
Interest. 

In view of section 92 of the Evidence Act, proof 
‘of a separate arrangement in direct contravention 

of. the terms of a mortgage-deed is inadmissible. 

Where a mortgage-deed expressly states that no 
interest is to be charged for the mortgage-money 

and the mortgagee is put in possession of the 
mortgaged property under a lease executed simul- 
taneously with the mortgage-deed, evidence cannot 
be admitted to show that the mortgagee was put 
in possession of the property to provide for interest 
on the principal amount O MUHAMMAD HUSAIN v. 
MUHAMMAD ASGHAR, 3 O. L. J. 462; 19 O. C. 328 23 

REDEMPTION — Appeal — Lower Court's 

decree, failure io comply with, whether bars appeal— 

Mortgagee, failure of, to keep accounts of additions 

and repairs, effect of—- Compensation. 

Failure to deposit the redemption money in eom- 
pliance with the decree of the lower Court does 
not necessarily bar the hearing of an appeal from 
that decree. 

It is the duty of a mortgagee to keep accounts of 
expenditure on additions to and repairs of the mort» 
gaged property, and if he fails to do so, all presump- 
tions will be made in favour of the mortgagor, hut 
such failure does not ipso facto defeat a claim for 
compensation which is proved in other ways P 
THAKUR Das v. RADHA KISHAN, 99 P. R. 1916 125 
Compromise—Time fixed by content, 

whether can be eatended by Court. 

In a, suit for redemption, where the parties have 
by compromise fixed a time for redemption, the Court 
has no power to extend the time without consent of 
parties, LB Maune San Lin v, Maung Suwe 
THEIN 672 
Interest, covenant as to payment of, 











ma eers 








construction of. 

A mortgage-deed provided that the mortgagee 
would remain in possession of she mortgaged property 
and would receive the profits thereof in lieu of 
interest, the mortgagor, being entitled to redeem the 
property on payment of the principal sum. In case 
of a deficiency of profits the mortgagor covenanted 
to make it up from his own pocket: 

Held, that there being no covenant on the part 
of the mortgagor that the deficiency in the -profits 
should be added to the principal or that it should 
be paid at the time of redemption, he was entitled 
to redeem the mortgaged property on payment of the 
principal sum only, A ALI AHMAD v. KALKA PRASAD, 
14 A. L. F. 986 A . 95 


Payment of mortgage-debt, whether 
" extinguishes swb-mortgage— Notice, 
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REDEMPTION — Suit based on specific mortgage 
—Morigage specified not proved—Plaintiff, whether 
can get decree on prior mortgages—Cause of action— 
Multifariousness—Civil Procedure Code (Act V of 
1908), O. I, r. 3—Misjoinder. 

The plaintiff brought a suit for redemption against 
two persons on the basis of a particular mortgage. 
The specific mortgage setup in the plaint was not 
proved: ~ 


Held, that the plaintiff was not entitled to a decree 
for redemption in that suit on the basis of prior 
mortgages in favour of the two defendants separate- 
ly. PAT Govip Kanpv v. WAJID ATI 976 








_ Suit by prior mortgagee—Execution 

-—Sale—Puisne mortgagee’s right to redeem—Irregu- 

larities in execution proceedings, effect of. 

Plaintiff-mortgagee obtained a decree on foot of 
his mortgage, and in execution thereof pur- 
chased the property in dispute, and obtained deli- 
very of possession. Subsequently defendant, puisne 
mortgagee, obtained a decree against the same pro- 
perty, and in execution purchased it himself, and got 
registration of his name in the Collectvurate register. 
Plaintiff sued for declaration of title’ and confirma- 
tion of possession, or in the alternative for re- 
covery of possession. Defendant set up aright to 
redeem plaintiff’s mortgage, and also alleged that 
he was not bound by the sale in execution of the 
Jatter’s decree, as his name did not appear in the 
execution proceedings: : 


Held, (1) that defendant’s right to redeem cou- 
tinued up to the confirmation of sale in plaintiff's 
favour; 

(2) that the omission of defendant’s name from 
proceedings in execution of plaintiff's decree did not 
render the sale a nullity and that the defendant was, 
therefore, bound by it. PAT MUHAMMAD RAFI v. 
MUHAMMAD Askari, 1 P. L. J. 261 433 


Tagavi claims, non-payment of —Sale 
of mortgaged property——Benami purchase—Mort- 
gagee, liability of —Purchaser, not bona fide—Equity 
enforceable—Transfer of Property Act (IV of 1882), 
s. 76—Trusts Act (II of 1882), s. 90—Bombay Land 
Revenue Code (Bom. Act F of 1879), ss. 56, 153. 
The defendant No. ] was a san-mortgagee of certain 

lands mortgaged to him by the plaintiff’s father. 








Jn 1901 the, plaintiff’s mother for the benefit 
of those interested in the property took an 
advance by way of tagavt and gave a 


eharge upon one of the survery numbers, viz, 811, 
as collateral security for payment of the loan. In 
1903 the plaintiff’s mother on behalf of herself and 
the plaintiff, herminor daughter, executeda mortgage- 
deed with possession in favour of the mortgagee and 
put him in possession of all the property previously 
charged under the san-mortgage including the survey 
No. 311. The survey No.311 was soldin 1906 tosatisfy 
the claim of Government in respect of the tagavi ad- 


® gvanceand was purchased by the defendant No, 2 benami 


A sub-mortgage is extinguished by the payment e for the defendant No. 1, Subsequently it was purchas- 


of the mortgage-debt by the mortgagor to the mort- 
gagee, if the former has no notice or knowledge of 
the sub-mortgagesand acts in good faith. M PoosarLa 
CHINNASWAMY u, KATTAMOORI VENKATA RAMAKRISH- 


xarys, 4 L, W. 502; (1917) M. W. N. 1M 778 
e . ° 


ed by the defendant No. 3, who hada notice of every- 
thing that lead occurred in connectiun with the pro- 
perly. The plaintiff sued to redeém the property in 
1912, being entitled to the benefit of the Dekkham 
Agriculturists’ Reef Act; ; . 
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Held, (1) that the tagavi advance granted to the 
mortgagor by the Government was of a “public 
nature” within the meaning of section 76 of the 
Transfer of Property Act and that inasmuch as the 
sale took place owing to the default of the mortgagee, 
section 90 of the’ Trusts Act applied and that 
the defendant No. 1 could not obtain immunity 


“from his breach of trust by reason of the extinc- 


. bona fide purchaser without notice. 


. 


tion of bis position as mortgagee; 

_ (2) that section 56 of the Land Revenue Code did 
not apply, inasmuch as there was no forfeiture under 
section 153 of that Code; 

(3) that the defendant No.3 could not resist the 
suit; inasmuch as he was bound by the equities enforce. 
able against the vendor by reason of his not being 
B CHITTA 
Baura v, Bar JAMNI, 18 Box. L. R, 488; 40 Box. a 
ý - 29 
MUHAMMADAN LAW-— Ahmadis, whether Muham- 
- madans, 

Members of the Ahkmadiya sect of Qadian are 
Muhammadans P KHALIL AHMAD v., Israrin 2 P. L. 
J. 108; 1 P. L. W. 284 ` 392 
: Dower, whether can be claimed in suit for share 
- of inheritance. 
< The claim of a widow for dower is, under the 
Mutiammadan Law, a debt chargeable against the 
general estate of the deceased husband. 

It is a clear principle of the Muhammadan Law, 
applicable alike to Shias and Sunnis, that the estate 
of a deceased Muhammadan is, before its distribution 
among the persons entitled as heirs, liable for the 
debts which were owing by the deceased at the time 
of his death. Therefore, the widow of a deceased 
Muhammadan is competent to put forward her 
claim fordower in a suit brought by one of the 
heirs of the deceased for a share in the estate, to 
which she isa party. O Baqar Mirza v. MERDI 





» 


Hasan, 19 0. O. 246 203 
tea Hindu Laws—Kutchi Memons, law applicable 
to 728 


Legitimacy—Acknowledgment of parentage— 
Treatment. - 
Itis open to a Muhammadan to legitimatise an 

illegitimate child by acknowledgment of his patern- 

ity, but to establish such legitimation it is necessary to 
prove an intention evidenced by a formal and deliber- 
ate act, 


* 





Where ina case it was found on the facts that a 
Muhammadan had seduced a maid-servant, who had, 
grown up in his household and wes considerably loved 
by him, had begotten: children from her, and had then 
repaired the wrong by marrying her; that he had given 
food and shelter to those children; and that in a Will 
subsequently executed by him he had referred to them 
simply es his daughters and provided for their 
maintenance, marriages and support: 


‘ Held, that from the above circumstances it could 
not be inferred that he had intended to legitimatise® 
fhose children. O ZAHIDA BIBI v. WALI MUHAMMAD, 
30. L. J. 654 > 926 


mnm Marriage—Muta—Nikah, before expiry of 
e period of muta, validity of. 
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_A marriage by nikah with a muta wife @aring 
the subsistence of the period of muta, but after the 
surrender of the unexpired period, is valid. O BAQAR 
Mirza v. Menni Hasan, 19 O. C. 246 203 


Mosque, right to hold separate congregation 





in, . 
Every mosque is open to any Muhammadan, to 


-whatever sect he may belong, who chooses to pray in 


it, But members of any and every sect of Muham- 
madans are not entitled to pray in every mosque asa 
separate congregation behind an imam chosen by 
themselves, ` 


Per Roe, J.—Semble.—Where people deliberately 
come late to prayers they cannot be allowed to have a 
second service of their own. PAT KHALIL AHMAD V. 
ISRAFIL, 2 P. L. J. 108; 1 P, L. W. 284 302 


Mujawar, eligibility of women for office of— 
Right to emoluments—Burden oj proof—Custom. 
Under Muhammadan Law, a woman can hold a 

religious office unless there are duties ofa religious 

nature which she cannot perform in person or by 
deputy. 





- The onusis on those who seek to exclude women 
of proving that they are disqualified. 

W here the duties of an ofice are not very distinctly 
defined, the safest course to follow is to bo guided by , 
the custom of the institution. 


The rights of women to hold the office of mujawar 
should be upheld where there is a usage in the insti- 
tution of getting the duties performed by proxy or 
deputy, and, in such a case, there is no legal obstacle 
to their sharing in the endowments of the office and 
getting their duties performed by proxy. M IMAN 
Bez v. Morta KHASIM Sans, 5 L W 226- 889 


SUCCESSION —Shia School— Widow's right 
of succession to landed property of her deceased 
husband—"Landed property,” meaning of. 

A childless Shia widow is not entitled ‘to any 
share in the landed property of her deceased 
husband. ; 

A right to receive a fixed annual sum of money 
in the nature of a rent charge is not ‘landed pro. 
perty’ within the meaaing of the above rule, so ag 
to exclude the widow from participation therein, 

A grant of muafi laud is a grant of the full pro- 
prietary interest in the land free of the revenue, and 
what the grantee takes under the grant is ‘landed 
property’ within the meaning of the above rule. O 
BAGAR Mirza v. Menni Hasan, 19 O. C. 246 203 


WAQF—Dedication, partial, to religious and ` 
charitable objects—Charge on property— Annuity, 
claim of, under wagf instrument—Interest,right to. 
The question whethera wagf is valid or not must - 
depend on the circymstances existing.at the date of 
the execution of the deed. The true test is whether, 
having regard to all the circumstances of the case, 
the dominating purpose and intention of the grantor 
was to provide for charitable and religious objects. 

Where, under the terms of a wagf, a portion of thé 
property was to go for religious and charitable objects, 
the main object of the settlor beng to benefit hig 
daughter and her successors: $ 
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Hell, that the wagf was not valid as such, but the 
religious and charitable trusts constituted by it would 
be a valid charge on the property. 

A person claiming an annuity under the terms of 
a document in the nature of a wagf is not entitled 
to interest. C Karimunnessa v. EKIWA 904 


WILL, acceptance of terms of, effect of— 

Estoppel. 

Ifa person entitled to succeed as an heir to a 
deceased Muhammadan who has left a Will, accepts 
the provisions of the Will and derives benefits there- 
under, he is estopped from subsequently reprcbating 
it and claiming the benefits of the Muhammadan Law 
of succession. O WALI MUHAMMAD v. DAULAT-UN- 
NISSA, 3 O. L. J. 647 921 
— —-~—— — , interpretation of—Sunni sect—Be- 

quest, subject to condition, effect of. 

Among Sunni Muhammadans if a testator devises 
property subject to a condition, the devise must be 
treated as unconditional and as conferring a complete 
title upon the legatee. O BAKHTAWAR KHAN ~. 
Faroog Anmap, 3 O. L. J. 639; 19 O. C. 319 423 


- Partition decree—Provision for pay- 








ment of debts, 

Under Muhammadan Law, the estate of a deceased 
person must be applied to the payment of his debts 
gnd funeral expenses before the heirs can make 
partition of it. 

Where a Muhammadan has by his Will bequeathed 
certain properties for payment of mahar and dower 
debts and his heirs have filed a suit for partition, it 
is open to the Court, at the time of passing the final 
decree, to ascertain the debts due by the deceased 
and to provide for their payment out of the estate 
before ‘partition is actually effected. M MAHAMAD 
Meeran BIBI v. MAHAMAD ROWTHER, (1917) M. W. N. 
98 879 


MUNICIPALITY, powers of—Owner of land covered 
by drain, rights of—Injunction—Declaration 96 


NEGOTIABLE INSTRUMENTS ACT (XXVI or 
1881), Ss. 22,.66—Hundi, payable sixty-one days 
after date—Presentation for acceptance, whether neces- 
sary—Presentation for payment, when to be made — 
Maturity. 

In the case of a hundi payable sixty-one days 
after date, the payee or endorsee is not bound to 
present it for acceptance at once. 

‘Every bill of exchange, which is not expressed to 
be payable on demand, at sight, or on presentment, 
is at maturity on the third day after the day on 
which it is expressed to be payable, and must be 
presented for payment at maturity. 

Therefore, a hundi drawn on 7th May and payable 
sixty-one days after date, would be correctly pre- 
senteg for payment on July 10th. A GANGA PRASAD 
v, Hira Lar, 14 A. L. J. 1166 656 
S. 32 644 


Ss. 32, 43— Bill of eachange—Consignment of 
goods- War, declaration of, effect of—Acceptance— 
Royal Proclamation (12th December 1914), whether 
retrospective. t 
A German resident in Hamburgh drew a bill of 

exchange upon the defendants on the 24th June 191% 

. 
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in favour of the plaintiffs for a certain amount pay- 
able at thirty days’ sight to the order of the plaintiffs 
—value received—which the drawees were to place to 
the account of the drawer as advised. The bill pur- 
ported to be drawn uponthe defendants against 50 
bales of goods bearing a certain mark per s. 8. 
Lichtenfels, a German steamer. It was presented 
with the shipping documents and accepted on the 
20th July 19i4 payable at the office of the plaintiffs 
in Bombay. The s.s. Lichtenfelo reached Bombay 
just before the outbreak of the war and in order to 
evade capture left Bombay and took shelter in a 
neutral port. The bill was presented for payment on 
the due date with the shipping documents for the 
50 bales attached but was dishonoured by non-pay- 
ment. The plaintiffs brought this suit, alleging that 
the British Government had made arrangements by 
which consignees of cargo per s. s. Lichtenfels could 
obtain delivery and they averred their readiness and 
willingness to hand over the documents against pay- 
ment of the amount due under the bill: 

Held, that the plaintiffs were entitled to succeed, 
inasmuch asif the acceptance was unqualified the 
defendants were bound to pay on the due date, and 
if the acceptance was qualified they were bound to 
pay “ab or after maturity” when the money was 
demanded after the Proclamation dated the 12th 
December 1914, whereunder consignees were per- 
mitted to take delivery of goods from enemy ships 
in neutral ports. 

The Proclamation of the 12th December 1914 is not 
retrospectively operative for the purpose of validating 
a contract rendered invalid by the war but operates 
to pormit performance, before it is too late, of the 
condition alleged. B MotisHaw & Co. v. MERCANTILE 





Bank OF INDIA, Ltp., 18 Bom, L. R. 521 258 
S. 43 258, 644 
S. €6 656 





OUDH LAWS ACT (XVIII oF 1876), S. 5— Reason- 
able dower, matters to be considered in determining. 
In considering 2 claim of dower under section 5 

of the Oudh Laws Act, the first matter to be regard- 

ed is whether the sum actually agreed upon is 
excessive with reference to the means of the husband. 

If it is not found to be so, there is no occasion to 

discuss the status of the wife for the purpose of 

reducing the amount. 

In considering whether the amount agreed upon is 
excessive with reference to the means of the husband 
intases where the claim is made by a widow, regard 
must be had to the value of the husband’s estate at 
the time of his death. The principal matters to be 
considered in deciding whether a certain sum is 
excessive or not, are the extent and nature of the 
claims of the various persons who as heirs are 
entitled to divide the estate. If it is made to 
appear that the payment of a certain sum on account 
gf dower would reduce the divisible estate to such 
arfextent as to leave the heirs poorly provided for, 
such a sam would be considered excessive. O BAQAR 
Mirza v. Mengr Hasan, 19 O. C. 246 203 


—— 8. 9—Co-sharer—Pre-emptisn suit—Plaintiff 
one, debarred from jngtituting suit—Co-plaintiff, 
position of “ : 188 
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S, 9—-Pre-emption in Oudh—Pre-emptors, 
rival, rights of, determination of. 

The general principles laid down by the Allahabad 
High Court regarding the law of pre-emption, which 
prevails in the province of Agra, cannot be applied 
so as to affect the scope of the Oudh Laws Act which 
regulates the law of pre-emption in Ondh. 

Where rival pre-emptors, having the right to pre- 
empt, claim the same property in exercise of such 
right, the right to acquire the property must, under 
section 9 of the Oudh Laws Act, be decided by lot. 
O Ras BAHADUR SINGH v. CHANDRAPAL, 19 O. 0.188 
S. 10—Pre-emption—Mortgage—Foreclosure— 

Decree for pre-emption obtained by one co-sharer 

without impleading others equally entitled, effect of — 

Transfer of pre-empted property by decree-holder 

during pendency of appeal, effect of—Bona fides— 

Suit carried on by money supplied by third person, 

whether liable to dismissal. 

_ A suit for pre-emption is not liable to dismissal 
merely because it is carried on with money supplied 
by a third person, it being open to the pre-emptor 
to sell his interest in the property obtained by 
pre-emption and pay the money to the vendee. 

After a decree for pre-emption has been passed and 
payment made in pursuance of it, the right to pre- 
emption fructifies into a title to the property forming 
the subject of the claim, though .that title may be 
subject to the result of an appeal which may be filed 
in the case by an unsuccessful party, 








On foreclosure of certain property, one of 
several persons equally entitled to pre-empt the 
property obtained a decree for pre-emption in a 
suit to which others who were also equally entitled to 
pre-empt were not made parties. Subsequently one 
of these others brought a suit for pre-emption 
against the person who had obtained the previous 
decree for pre-emption without impleading the 
person who had obtained the original decree for 
foreclosure. His claim for pre-emption was decreed, 
but the unsuccessful party filed an appeal against 
it and during the pendency of the appeal the decree- 
holder transferred the property acquired by pre- 
emption to athird person, who was joined as a 
respondent: 


Heid, that the first decree for pre-emption furnished 
a cause of action to persons equally entitled along 
with the decree-holder, inasmuch as the latter 
obtained the property by pre-emption to the exclusion 
of others who had an equal right to pre-empt the 
same. 


Held, further, that the omission to implead the 
person who had obtained the decree for foreclosure, 
in the subsequent suit for pre-emption, was not a 
fatal defect, O Ram SAHAY v. JAGDAMBA SINGH, 19 
0. ©. 153; 3 O. L. J. 683 163 


OUDH RENT ACT (XXII or 1886), S. 108 462 
S. 108 (5)—Jurisdiction of Civil and Revenre 
Courts—-Landlord, suit by, against mukhtar—Rent 
of shops — Bazar dues—Limitation. ¢ 
A suit by a lafdlord against his agent (ziladar and 
mukhter) for the recovery principally of money 
éollected as rent of shops, anå of price of certain 
2 





“INDIAN OASES, 


= 
[1917 
OUDH RENT ACT—concld. 


grain realised as bazar dues, lies in a Civikaffd not 
in a Rent Gourt, inasmuch as it does not fall within 
the purview of section 108 (5) of the Gudh Rent 
Act, and consequently it is not subject tothe period 
of limitation prescribed by the said Act. O Piyarr 
v. JAGANNATH KUAR, 3 O. L. J. 639; 19 O. 0.814 84 


Ss. 127, 108—Tenant, posilion of, when ejected 
by trespasser——Trespasser, suit against, for assessment 
and recovery of rent. 9 
An ordinary tenant who has been wrongfully 

ejected from his holding (which was either under 

his own cultivation or under that of a sub-tenant) 
bya person other than his own landlord, can treat 
such person as his sub-tenant and sue him for 

assessment and recovery of rent under section 127 

read with section 108 of the Oudh Rent Act. O SHEO- 

pat SINGH v: KALI, 3 O. L. J. 630; 19 O. 0.870 462 


PARTITION, suit for, of fraction of joint estate, main- 
tainability of —Co-sharer landlords. 
A snit for.the partition of a very small portion of 
a joint estate, in which alone the parties are 
jointly interested as putnidars is maintainable. C 
RAMADA SUNDARI MANDAL v. BSHYAMA Kanra 939 


PARTNERSHIP—Partners, rights and abilities of, 
inter se, 

Persons entering into agreements of partnership 
caunot be said to buy anything at all from eacl» 
other. The most that any partner can be said to 
buy by putting money into a business in considera- 
tion of a partnership share in it is the right upon a 
dispute to a partnership account and division of any 
of the assets ultimately found due. 





T advanced to F a certain amount on the hypo- 
thecation of some press machines, Later on D entered 
into partnership with V. V thereafter again took a 
fresh advance from T on the hypothecation of the 
same press. On a suit by T, D, who had no notice of 
the transactions of V with T, resisted the suit on the 
ground that T could not proceed against his half share 
in the press: 


Held, that T was entitled to bring all the property 
in suit to sale under his mortgages. B TERILRAM 
GIRDHARIDAS v. Longin D'MELLO, 18 Bom, L. R. ain 

, 2 
Relationship between heirs of deceased 
partner and surviving partners—Right of deceased’s 
heirsto claim profits—Settlement, if and when 

can be re-opened—Estoppel 728 


PENAL CODE (Act XLV or 1860), Ss. 100, 148, 
325—Right of private defence —Injury caused in self- 
defence. 

Four persons of the accused’s party were digging 
a drain. They were attacked by the complainants, 
Partisans of thp parties ran up and a free fight 
ensued. One of the accused’s party was killed and 
the arm of one of the complainants’ party was 
fractured. The accused’ were convicted of offences 
under sections 148 and 226, Indian Penal Code: 

Held, that the accused must be acquitted, as there 
was no safe ground for holding that they actede 
otherwise than in self-defence either of themselves 
ov of the deceased. P Brea v. Emperor, 105 P. L. 
R. 1916; 18 OR. L. J, 189 491 
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So 143— Unlawful assembly — Crowd in 
threatening attitude—Disturbance of religious func- 
thon. È 
Where a large crowd of Hindus appeared in a 

village and threatened to take away the cows of the 

Muhammadans which they had collected for sacrifice 

on the occasion of Bakr-id: 

Held, that an offence under section 143, Indian 

Penal Code, had been committed. PAT EMPEROR 


v. SUBA SINGH, 18 Cr. L. J. 110 318 
— 8. 148 491 
- == S, 182 36 


emman S, 186 —Obstructing Munsif to pass through 
accused's own property for making local inspection, 
whether offence. 

The accused, who were no parties to a suit in which 
a public right of way was claimed, did not allow a 
Munsif, in whose Court the suit was pending, to 
pass in a boat through a ditch which was their 
private property, when the Munsif wanted to pass 
through it for the purpose of making a local inspection 
in connection with the suit: 

Held, that the accused did not commit any offence 
under section 186, Indian Penal Code. C Nisnr 
Kanta Pat v. EMPEROR, 20 O. W. N. 857; 18 Or. L. J. 
62 46 


S. 193 482 


S. 198—Perjury—Contradictory statements, 
when indictable 496 








S. 198—Police, false statement to, whether 
offence. 
Obiter dictum.—It is no offence to make a false 
statement to the Police, L B Po Yin v. ENPEROR, 











9 Bur. L, T. 208; 18 Cr. L. J. 98 20 
Ss. 209, 210 487 
S. 211 36 
S, 225B 469 





S, 292—‘Obscene’ publication—Medical jour- 
nal, description of sexual disorders in—Offence. 
Disease is athing to be combated, and descriptions 

of it, with cures suggested, printed in a paper 

intended to reach sufferers and doctors and not likely 
to come into the hands of others are not criminal. 

On the other hand, descriptions of defective sexual 

enjoyment, with advice for heightening- and prolong- 

ing such enjoyment in the case of normal persons, 
should be kept out of public prints, as they amount 
to incentives to sensuality. P EMPEROR v. THAKAR 

Dart, 18 Or. L. J. 126; 7 P. W. R. 1917 Or. 478 


m S, 292 ~ Obscene publication—Obscenity, tests 
for d&termining—Intention, whether material. 

Where matter contained in a book is obscene, it 
is no justification of an offence under section 292 
of the Indian Penal Code that the matter published 
was written by an eminent writer, 

The term ‘obscene’ is not defined in the Indian 
Penal Code, but the test of obscenity is whether 
the matter charged as being obscene is likely to 
deprave and corrupt the minds of ehose who arg 
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open to such immoral influences and into whose 
hands the publication of the sort may fall. 

The question of intention of the writer is not 
germane to the consideration of an offence under 
section 292 of the Indian Penal Code, which can only 
be gathered from the character of the matter con- 
tained in the bouk, the publisher of which must be 
deemed to have intended the natural consequences of 
his act. 

Where a publication is devoted to depicting 
the illicit passion of a libertine towards the married 
wife of another and is priced so low as to be within 
reach of the man in the street, it is an 
obscene publication, even though the intention of 
the publisher was to publish the classical composition 
of a standard author in the true interests of litera. 
ture, BI PUBLIC PROSECUTOR v. MANTRIPRAGADA 
MARKONDEYULU, 5 L. W. 237 521 


S. 302 —Murder—Sentence—Eatenuating cir- 
cumstances —Murder in the heat of passion. 

A sentence of death should ordinarily be passed for 
the crime of murder unless there are extenuating 
circumstances, and a mere absence of aggravating 
circumstances is not enuugh to justify a sentence of 
transportation for life. 

The fact that a murder was committed without 
premeditation in the heat of passion upon a sudden 
quarrel is not an extenuating circumstance. L B 
Emperor v. NGA Myar Kaixo, 18 CR. L, J. 113 465 
S. 317—‘Having the care of such child’, mean- 

ing of—Person entrusted with custody of child for 

abandonment, whether ‘has care’ of child—Ofence. 

Any person receiving aninfant from its mother, 
on the distinct understanding that the mother 
never desired or wished to have the child back 
again, must in law be regarded asa person having 
the care of that child until he or she has transferred 
it to the care and cnstody of some other person 
or institution, 

The shortness or temporary naturo.of the custody 
is immaterial and any exposure or abandonment by 
the person receiving the child isan offence under 
section 317, Indian Penal Code. f 

The mother is also guilty of an offence under 
sections 317 and 109, Indian Penal Code, if she hands 
over the child so that it might be abandoned. B 
EMPEROR v. BLANCHE CONSTANT Cripps, 18 Bom. L. R. 





934; 18 Cr. L. J. 98; 41 B. 152 306 
— S. 325 491 
mae S. 342—Wrongful confinement 315 
—— S. 409 145 
sna S. 411 320 


S. 417—Cheating proceedings for, quashed, as 
no prima facie case made out—Process, issue of, 
against accused—Revision by High Court—Criminal 
Procedure Code (Act V of 1898), s. 439. 

In a proceeding under section 107, Criminal Pro- 
care Code, the Pleader of the Ist party having 
agreed to persuade his client to give an undertaking 
for the protection of the property in dispute in 
that proceeding, the opposite party withdrew from 
the property. The Pleader’s client ewas willing to 
give the requisite undertaking but the opposite party 

. . 


4 . 


. ond less liability to error 
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did not accept it and filed a complaint against the 
Pleader under section 417, Indian Penal Code. The 
Magistrate issued process against the Pleader: 

Held, that no prima facie case of cheating was 
made out against the Pleader, and the proceed- 
ings against him should be quashed. C NRIsHINHA 
KUMAR MUKHERJEE v, KuMUDENDU MUKHERJEE, 20 ©. 
W. N. 1112; 18 OR. L. J 60 34 


S. 420 145 


—.—— S, 420 —Cheating, elements of—Inducement to 
execute document, whether offence—Charge, framing 
of —Practice. . 
Ina case of cheating it must be shown exactly 
“how the complainant has, in the first instance, been 
misled and what loss he has suffered, or what attempt 
to obtain a benefit to his prejudice has been made by 
the accused. 

A decree-holder in a certain suit in consider- 
ation of the judgment-debtor executing two bonds 
promised to get a postponement of the sale and the 
judgment-debtor accordingly executed the bonds 
which, to the knowledge of both were for fictitious 
amounts. The decree-holder failed to obtain the 
postponement and retained the bonds in his posses- 
sion. He was charged by the judgment-debtor with 
the offence of cheating under section 420, Indian 
Penal Code: 

Held, that the offence of chedting was not made 
out as the failure to get a postponement of the sale 
was only a breach of contract for which the detiee- 
holder was liable in damages for any loss proved to 
have been caused td the judgment-debtor and the 
retention of the bonds was not an offence by itself. 





? 


Itis not an offence to induce a person to execute a 
document, unless it is shown that the inducement was 
made by some false or fraudulent representation. 


A chargo of cheating was drawn up as “that you 
ON......0....-..--cheated „and induced him to execute 
two documents in favour of...... 


Held, that the frame-work of the charge showed no 
offence ai all. 


In a criminal trial there is less difficulty 
if the Court throughout 
the trial keeps before it the frame-work of the 
charge in order to see whether the evidence fits 
into it. A‘ MEGHRAJ v. EMPEROR, 18 Cr. L. J. 131 


483 


— Ss, 441, 442—Criminal trespass— Panatghut 
or outer verundah, whether part of dwelling-house. 
The panatchut or outer verandah where shoes 

are taken off is part of a Burmese dwelling-house and 

a person who commits criminal trespass on a panat- 

chut under the circumstances set forth in section 

441, Indian Penal Code, commits house-trespass, and 

it is an offence involving breach of the peace within 

the meaning of section 106, Oriminal Procedure Code, 
where the object is to cause hurt to one of he 

persons in the honse. L B Sir Hon v, Emperors 9 

Bor. L. T. 204, 8 L. B. R 463; 18 Ca. L. J. 81 e 145 


— 8s. 457, 41 1— Joint trial—Coħviction of some 
accused under section 457 and of others under 
1411, legality of ë 320 
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PENALTY—lInterest, provision for, penal, whethey 
relievable—Consent decree. 

Anagreement to pay an enhanced ratg of interest, 
not from the date of default but from thatof the 
original obligation, is in the nature ofa penalty and 
is unenforceable. . 

A penalty will be relieved against even whore it 
is embodied ina decree passed by consent of 
parties M KANDULA Pepa Linga REDDI u, KAKUMANU 
HANUMAYYA 764 


PLAINT, amendment of. 

Where plaintiff sued to redeem a mortgage, but it 
was found that the document sued on was in effect 
a sale-deed with an option to re-purchase,’ and the 
plaintiff sought to be allowed to ask for specific per- 
formance of the agreement to re-sell: 

Held, that, the facts and the relief sought being in 
effect the same, theplaintiff should be allowed to 
amend his plaint. LB Ma Suwe U v. Maune Po Lu, 
9 Pur. L. T. 177 - 9i 
, amendment of, grounds for—Limitation, 
commencement, of 914 
, amendment of— Pleadings 665 


PLEADINGS — Fraud, allegations of—Proof. ` 
When the(plaintiff sets up a charge of fraud against 
the defendant, the nature and particulars of the 
fraud should be specifically stated and the fraud so 
alleged must be established beyond doubt C LALIT 
Monun NUNDY v. HARIDAS MUKHERJEE, 240. L J. 
335 707 


, untenable, of one party, whether can be 
availed of by other party in swpport of his case. 

“A party cannot be allowed to extract from the 
other party’s plea something in support of his own 
case when that plea in itself is a bad plea that cannot 
be admitted. O MUHAMMAD HUSAIN v. MUHAMMAD 
ASGHAR, 4 O. L, J. 462: 1y 0. C. 328 23 
PLEADINGS anv PROOF, variance between—Suit 

based on specific mortgage— Mortgage not proved 
— Plaintiff, whether can get decree on prior mort. 
gages - 976 
POSSESSION, physical and constructive, nature of ~ 
Boundary pillars, erection of, whether amounts to 
possession—Trespasser, possession of, nature of-— 
Land covered by water at certain intervals, effect 
of —Dispossession, what amounts to 715 


—— —Suit by one riaya against another for 
possession of village land appurtenant to dwelling. 
house, maintainability of. 

A riaya can maintain a suit for the recovery of 
possession of village land appurtenant to his dwelling. 
house against another riaya who has ousted him from 
it, O Bam SARAN v. SAHEBDIN Lar, 19 O, O. 169 

; 116 


POWER-OF-ATTORNEY, name of Pleader omitted 
from body of, effect of—Objection taken at lata 
stage, effect of : °” 103 


PRACTICE—Finding of Judge, form of—Precision and 
definiteness — Civil Procedure Code (Act V of 1608), 
0. XX, rr. 4, 5. 

The findings of a Court should be specifically and 
precisely stated, whatever ‘reasons therefor may be 
contained in the judgment. „A BALAK v. ALzy 
HASAN . SNG 304 
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.PRE-EMPTION—Bnuilding, whether shop or 

residentia—Test 843 


——— — Compensation for pre-emptor remaining out of 
possession of pre-empted property. 

Where a vendee by his act or omission deprives the 
pre-emptor both of the use of the pre-emption money 
and the pre-empted property, the pre-emptor is en- 
titled to got reasonable interest for the time he is so 
deprived. P SARDAR BEGAM v, JHANDA Mat, 170 P. 
W. R. 1916 382 
— Custom — Co-sharer, refusal of, to purchase, 

effect of — Waiver. 

Where the custom is thata co-sharer wishing to 
sell his property should first offer it to the other co- 
sharers, such co-sharer, if he informs the other co- 
sharers of his intention to selland they decline to 
purchase on the ground that they have not the means 
or any other similar ground the vendor, is at liberty, 
without, violating the custom, to sell to an outsider. 
If, however, a co-sharer intimates that he is ready to 
buy the property at a price, in such a case it is the 
duty of the vendor to mention a price, and not to sell 
to any one else aba lesser price. 

Where a Court of Wards, intending to sell the pro- 
perty ofa ward, widely published its intention, and 
the plaintif did not come forward to exercise his 
right of pre-emption till more than a year after the 
completion of the sale: 

Held, that the plaintiff must be taken to have 
waiveds his right of pre-emption. A NAUNIHAL 
SINGH v. RAM Ratan, 14 A. L. J. 1188 11 


Decree based on compromise, somplian ao 
6 








` with 
mmm — Mortgage—Foreclosure— Decree absolute —Re- 
” linquishment by mortgagee in favour of mortgagor, 
effect of—Cause of action, extinguishment of, by sub- 
sequent acts of defendant. 
Once a right of pre-emption has accrued it cannot 
be defeated by a re-sale to the vendor. : 
A mortgagee obtained a decree absolute for 
foreclosure, which gave rise to a right of pre-emption 
in favour of the plaintiff, but before the institution 
of a suit for pre-emption the mortgagee executed a 
deed of relinquishment of the property in favour of 
the ex-mortgagors: , 
‘Held, that the relinquishment could not extinguish 
the right of pre-emption which had already accrued 
to the plaintiff. © MANNA SINGH v. BIHARI SINGH, 
19 O. C. 183; 3 O. L. J. 720 181 


Mortgage—Foreclosure—Decree for pre- 

emption obtained by one co-sharer without implead- 
_ ing others equally entitled, effect of—Transfer of 
. pre-empted property. by decree-holder during 

pendency of appeal, effect of—Bona fides—Suit 
-carried on by money supplied by third person, 
_ Whether liable to dismissal 163 


— Pricerof property, decision as to—Mawket value 
- Income of property—Court, position of —Presump- 

tion—Bad faith. p 

A Court has a perfect right to decido on the 
facts whether property has been gonuinely sold 
for a fancy price which has been paid to and 
enjoyed by the vendor, or whether the sale-price, 
Bas been fixed fictitionsly inorder to defeat claims. 
for pre-emption and has not been actually tnjoyed 
by the vendor. >. 

e 
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A Court hasa right under the provisions of section 
18, Act XVIIT of 1876, to decide that the price 
was not fixed in good faith and to determine the 
amount to be paid in the suis for pre-emption upon 
the market value. 

But in the absence of actual evidence to show 
that the price was fixed in bad faith, no legal pre- 
sumption to that effect can arise from the fact that 
the price paid by the vendec, as well as even that 
offered by the pre-emptoy, are, in view of the record- 
ed income of the property, such as’ no reasonable 
man actuated by business principles would offer. O 
SHAMBHU DAT v. JAGANNATH, 3 O. L. J. 543 173 


Sale sanctioned by Deputy Commissioner— 
Procedure 763 


—, suit for, on basis of being co-sharer— Posses- 
sion—Proof—Re-purchase by vendor, whether defeats 
third person’s right cf pre-emption. 

Possession may be sufficient title as against a- 
trespasser, but something more than possossion 
recently acquired must be shown as a basis for a 
claim to pre-empt as a co-sharer. 


A person who sells property in respect of which 
another has a right of pre-emption, cannot defeat 
that other’s claim to pre-empt by re-purchasing the 
property before the suit for pre-emption is brought, 
O GCHHATARPAL BINGH v, KUSHAR SINGH, 19 0. O. 
190 172 


——— Suit, decree in, under appeal—Government 
al taking away right of pre-emption, effect 
of. 

A Government notification taking away the right 
of pre-emption in respect of certain property would 
be fatal to the case of a plaintiff in whose favour no 
decree had been passed at the date of the notification, 
but it would not affect the rights of a plaintiff in 
whose favour a decree had been passed before tho 
date of the notification, merely because that decree 
was under appeal at that date. P Niaz ALI v. 
MUHAMMAD Ramzan, 130 P, R. 1916 227 


suit—Plaintiff, one, debarred from instiluting 
suit—Co-plaintiff, position of. 

Where a father and his son, constituting a joint 
Hindu family, join in bringing a pre-emption suit, 
and it is found thatthe father cannot sue in his 
personal capacity by reason of the prohibition con- 
tained in section 55 of the U. P. Court of Wards Act, 
this fact #loes not stand in the way of the son’s 
obtaining relief. O Laura SINGH v. CHHATTAR SINGH, 
3 O. L. J. 552; 19 0. C. 206 


PRESIDENCY SMALL CAUSE COURTS ACT (XY 
or 1882), S. 41 436 


— Ss. 46 to 49, 41—City Civil Courts Act (Mad. 
Act VII of 1892), s. 1u—‘Swit for trying title, mean-, 
ing of-— Order in ejectment by Presidency Small Cause 
Court- Subsequent suitin City Civil Court for de- 
cluration of perinanent occupancy right— Jurisdiction 
—Practice. . 

The order of a competent Court passed with juris. 
diction cannot be interfered with excopt in the 
manner provided therefor" by tho Legislaturd, 
unless such order ig vitiated by fraud. 
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PRESIDENCY SMALL CAUSE COURTS ACT—_ 
coneld, 


In the case of an order passed under Chapter 
VII of the Presidency Small Cause Courts Act, the 
Legislature has provided the remedy by suit under 
sections 46 to 49 of the Act and except in the manner 
therein provided, no suit will lie in any Court ‘to 
supersede such order. If possession has been deli- 
vered, section 46 (1) will apply and the resulting 
suit, which would necessarily be one for trying title 
must be filed in the High Court under section 49. 
The expression “suit for trying title” in section 49, 
clause (1), of the Act includes a suit in which any 
title, which the party aggrieved by the ejectment 
order alleges, whether as a full ‘owner or as a_ 
holder of a limited right, has to be tried and decided. 
In both classes of suits, the High Court is the foram 
prescribed and the City Civil Court is substituted 
for the High Court by section 12 of the Madras 
City Civil Courts Act only under section 31 (a) of the 

Presidency Small Cause Courts Act dealing with 
“execution against immoveables, but not under any 
other section. 


Defendant applied for and obtained under section 
Alof the Presidency Small Cause Courts Act an order. 
to eject plaintiff from-a piece of land upon which 
he had constructed a building. Plaintiff set up a 
right of permanent occupancy. The ejectment order 
was not carried into effect. Meanwhile the plaintiff 
filed a suit in the City Civil Court, Madras, to declare 
his right of permanent occupancy and got the pro- 
ceedings stayed. The City Civil Judge held that 
he had no jurisdiction to set aside au order passed by 
the Presidency Court of Small Causes and returned 
the plaint for presentation to the proper Court: 

Held, that the order was right. 


Practice cannot confer jurisdiction, however long- 
continued it may be. M ABDUL RAHIM SAHIB v. 
GaneatHara Aryar, 4 L. W. 402 436 
m m Ss. 47, 48, 49 436 


PRESIDENCY TOWNS INSOLVENCY ACT (111 or 
1909), Ss. 8 (2), 12 (1) (a), 13, 25, 26, 27, 86— 
“Person aggrieved by the decision”, meaning of— 
Benamdar of creditor, whether can prove debt in 
insolvency — Petitioning creditor’s claim, whether can 
be questioned in insolvency, 


It is open to an insolvent to question the right of 
a person, on whose petition as a creditor the adjudica- 
tion in insolvency has been made, to claim in the 
insolvency as a creditor, and the Oficial? Assignee, 
after the insolvency, is competent to examine the 
claim of the petitioning creditor and if he finds that 
infact there is no debt due to the petitioning creditor, 
he must strike out his name from the list of creditors. 

A. benamdar for the real creditor is not competent 
to rank as a creditor in insolvency proceedings, but 
the person who really advanced the money should 
come forward and prove his claim. 


e 

Per Mookerjee, J——Any person who “makes an 
application to a Court for u decision or any person 
who is brought before the Cous to submit toa deci- 
sion is, if the decision goes against him, thereby a 
“person aggrieved „by that decision” within he 
meaning of that e&pitssion in section 86 of the 
Presidency Towns Insolvency Act. 
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PRESIDENCY TOWNS 
concld, . è 
The term “creditor” in the Presidency Towns Insol- 

vency Act does not include a benamdar of the 


creditor. C KETOKEY Cuuran v. SARAT KUMARI 
DaBee, 20 O. W, N, 995 i 71 
——— Ss. 12, 13, 25, 26, 27 i 71 
——— S56 . g 505 

s — 8. 86 71 





PRESS ACT (I or 1910), Ss. 3, 4, 17, 19, 20, 22—De. 
posit of security, order for—Order dispensing with 
security, cancellation of— High Court, interference dy, 
under Press Act—Jurisdiction—Forfeiture of security 
--Interference by High Court, grounds for—Scope 
of ss. 3 and 4—Applicability to old Presses ~ Govern- 
ment of India Act, 1916, (5 & 6 Geo. 5, Ch. 61), s.65 
—Press Act legislation, whether ultra vires in whole 
or part—Special Bench, jurisdiction of, to pronounce 
on legality of the Act—Procedure under the Act— 
Burden of proof—Intention of writer, when essential, 
—‘Government established by law’, meaning of— 
‘Exciting hatred and contempt, meaning of—Alien 
character of Government, criticism of, when privileged 
—Evidence—Articles, not the subject of proceedings, 
admissibility of, to prove general tone and poticy of 
newspaper—Evidence — Home Rue or SelfyGovern- 
ment for India on Colonial lines, agitation for, whe- 
ther lawful— Methods of advocacy—Legitimate discus. 
sion and propaganda, principles governing —Interpre- 
tation of Statute — Proviso. 


Per Curiam.—The High Court has no jurisdiction 
sitting as a Special Tribunal under the Press Act, to 
consider any other matter, save whethor certain 
words contained in a newspaper and specified in the 
order of forfeiture by Government under section 4 
ate or are not of the natura described in clause (1) 
of the section. Proceedings under section 3, i. e., 
the imposition of security or the cancellation of an 
order dispensing with security are not subject to the 
revisional jurisdiction of the High Court under 
sections 17 and 22 of the Act. 

The provisions of the Press Act are applicable to 
all Printing * Presses, even those which were in 
existence before the passing of the Act and for 
which fresh declaration is necessary under the Act 
under certain conditions. 

The words ‘Government established by law in 
British India’ are not restricted to tho supremacy 
of the King and the British connection, but in- 
clude the composite body of persons that constitute 
the Government in India. 

The language of section 4 (1) of the Press Aci is 
very wide, wider than the corresponding provisions 
in sections 124A. and 153, Indian Penaj Code. 

Articlés which are not the subject of the pro- 
ceedings before the Court are admissible to show 
the general policy of the paper. 

Per Abdur Rahim, Ofg. C.J. and Ayling, J—The 
language of the sub-clanses to section 4 of the Press 
Act is not so wide as to embrace within its, scope 
writings that may even command approval, or writing 
attacking a degyaded section of the public which 
lives on the misery and shame of others or undul y 
prising a class, 9 
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Per albgur Rahim, Offy. C. J., and Seshagiri Atyar, J. 
—The question whether the Press Act or any portion 
Òf it is ultra vires of the. powers of the Indian Legis- 
lature, as contravening the spirit of section 65 (2) 
of the Government of India Act, is not a matter 
which can be considered by the High Court sitting 
as a Spécial Tribunal under sections 18 and 19 of 
the Press Act. ; 

` Obiter.~A Magistrate has no jurisdiction under 
section 3 to impose securityon a Printing Press 
after having previously dispensed with it under the 
proviso ‘to the section, but the High Court has 
no jurisdiction under section 17 of the Press Act 
to determine the validity or otherwise of the pro- 
geedings of the Magistrate under section 3. 

The onus is upon the person whose security has 
been forfeited to prove that the publications selected 
by the Government at their own discretion may not 
linve the tendency described in the various sub- 
clauses to section 4 of the Préss Act, 

The advocacy of Home Raulo for India or Self- 
< Government on Colonial lines and suggestions for the 
carrying on of a propaganda to achieve the same 
are not per se obnoxious to the provisions of section 4 
of the Press Act, but it is not permissible for a publi- 
cist discussing the Government’s actions and failures 
‘to impute base and dishonourable motives to it. 


Por Abdur Rahim, Offg. C. J.—A proviso to a sec- 
tion is something subordinate to the main clause and 
the general rule is that what is contained. in the 
proviso is not to be imported by implication into the 
clause, 

The words ‘any order’ in the proviso to section 3 (1) 
tannot inclade the order dispensing with security. 

' `The Press Act imposes no duty upon the Govern- 
ment to issue any warning or to ask for any explana- 
tion before taking action under section 4 and the 
absence of warning cannot be rélied on to influence 
the decision of the High Court on the nature of the 
alleged offending articles, 
` Section 4 of the Actis so wide in its scope that 
éven a loyal newspaper whose general policy is 
above all reproach can be brought within it, if any 
letters or, writings are let in through carelessness 
which offend any of the sub-clauggs of the section. 
The vesting of such unlimited powers in the Govern- 
ment is a serious encroachment on the freedom 
which the Press in India enjoyed before the passing 
of the Act. 

- Obiter —There is a fundamental difference between 
the Legislative powers of the Imperial Parliament 
which, according to the theory of the English consti- 
tution, can enact any laws it chooses and the 
authority of the Indian Legislature which is purely 
derivative and subordinate. Any “enactment of the 
latter in excéss of its delegated powers or in violation 
of the lifnitations imposed by the Ineperial Parlia- 
ment is null and yoid. The ‘unwritten laws’ referred 
to in section 65 (2) of the Government of India Act, 
1915, which, under the section cannot be violated by 
any enactment of the Governor-General in Legis- 
lative Council, are, ganerally speaking, the laws re- 
cêgnising the fundamental right of the subject to 
enjoyment of parsona® freedom and property of 
which to could not bo deprived by a Conrt of Lav. 
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The words, ‘whether by inferenco, suggestion, etc,” 
in section 4 are used merely by way of explanation 
and do notin any way enlarge the meaning of the 
words, ‘which are likely or may have a tendency 
directly or indirectly.’ By ‘tendency’ ig meant the 
natural effect of the words used on the readers of the 
newspaper in question, and not the effect which they 
may produce on the minds of abnormally constituted 
persons, or persons whose acquaintance with the 
language is inadequate or those who might content 
themselves with reading certain passages or Cx- 
pressions apart from the context. All that has to be 
taken into account is the effect which the words aro, 
by their nature, likely to produce on a normal 
average reader understanding them in their plain, 
natural meaning. 

In applying section 4 (1), apart from explanation 2, 
the intention of the Editor or writer need not be 
considered, if it is not shown that the words, in their 
plain, ordinary meaning, may not tend to produce the 
objectionable effects mentioned in clauses (a) to (f). 

The intention, becomes relevant only under ex- 
planation 2. It means that comments on the 
measures and actions of the Government are ex- 
empted from the operation of section 4, provided the 
person making the comments docs ‘not excite or 
attempt to excite thereby hatred or contempt against 
the Government. But the protection afforded by 
this explanation is extended only to comments on 
Governnient’s measures and actions and not to attacks 
on the Government itself, which have to be judged 
by light of section 4 without reference to the exe 
planation. 

The words ‘hatred and contempt’ in section 4 
mean something more than mere disapproval or dis. 
like. 
` The words ‘Government established by law in 
British India’ in section 4 denote an established 
authority entitled and able to administer the public 
affairs of the country. It is not identical with any 
particular individuals who may be administering 
the Government. The law does not prohibit criti- 
cisms of the Government as constituted in a par- 
ticular form provided such criticisms do not bring 
it into hatred or contempt or excite disaffection 
against it. 

“The advocacy of any Home Rule propaganda for 
India cannot be regarded as illegal per se. It lies 
entirely with the Sovereign, that is, the King in 
Parliament to establish any Government he chooses 
for India or any other part ofthe British Empire. 
Thera can be nothing wrong, therefore, in a subject 
-of the Crown urging the desirability of a change in 
the machinery of the Government in Indio. In 
certain stages of society, reforms in the constitution 
of the Government are a biological and political 
necessity. To say that such questions are not open 
to public discussion, supposing that the law is not 
violated by the manner and the methods adopted in 
suche discussion, would be opposed to all sound 
maxims of constitutional law. 


Per Ayling, J.There is nothing in the Press Act 
which throws the onus on the applicalit of proving 
thet the words which arg made the ground of , 
forfeiture,” do not fall within the scops of section 4," 
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Whether the words are likely or may have a ten- 
dency to produce certain results must be determined 
primarily by inference from their own nature. The 
words, themselves, form the main evidence in the 
case. 

The language of section 4 leaves the question of 
the intention of the writer quite immaterial. Tho 
Court has to confine its attention to the natural 
effect of the words without reference to what the 
writer meant or wished to be understood. To 
this, there is an important exception in ex- 
planation II of the section. ` Here the element of 
intention is present. The words ‘attempt to incite’ 
presuppose a sentient being and one animated by 
a particular intention. Therefore, in the case of 
comments on the measures of Government, an ine 
tention to excite hatred, contempt or disaffection is 
necessary to bring them within the scope of clanse 
(c) of section 4 (1). The intention is, of course, 
deducible from the words of the articles themselves, 

The words ‘Government established by law in 
British India’ should be interpreted in the light of 
section 3 of the General Clauses Act (X of 1897), 
which governs the Press Actas regards definition 
of terms, So interpreted, it includes the Govern- 
ment of India and all Local Governments. The 
addition of the words ‘established by law in British 
India’ seems to be intended to emphasize the fact 
that it is the Government existing at the time that 
is sought to be protected from attacks. 

The. word ‘disaffection’ in section 4 means, in addi- 
tion to hatred and contempt, enmity, dislike, 
hostility and every form of ill-will towards the 
Government. It should not be restricted to courses 
‘of action that lead to rebellion or forcible resistance. 

It is open to any one to draw attention to the non- 
Indian elements in the Government of India, and to 
argue that these impair the efficiency of that 
Government, and that it would be to the public 
advantage, if they were replaced by Indian elements. 
That is legitimate criticism, But it is not legitimate 
to go further and to use the existence of the non- 
Indian elements of Government as a means of excit- 
ing hatred, contempt and disaffection against 
Government—as Strachey, J., puts it, to hold up the 
Government tv hatred and coutempt by dwelling 
adversely on its foreign character and origin. It 
all depends on the manner in which and the object 
with which tho circumstance is used in argument, 

It is not irrelevant to adduce in evidence articles in 
a newspaper which are not the subject of forfgiture 
in aid of the proof of the nature or tendency of 
the alleged offending articles, but it is most unsafe 
to judge of the intention of the writer in publishing 
the latter by reference to other articles ‘previously 
published at long intervals of time, and mostly in 
other connections, 

Per Seshagiri Atyar, J—A declaration under section 
22 of the Press Act is notice to all persons that 
the Governmént have declared the forfeiture? but 
not that the forfeiture has been legally mide. 

Obiter,—-Section 4 of the Press Act is not ultra 
vires of the powers of tho Imperial Legislature, as 
the subject-is not deprived of the right of showing 
shat the forfeiture has mot seen incurred. Instead 
of taking the decision of the Cuurt first and they 
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declaring the forfeiture, the process hasbeen re- 
versed; such a procedure cannot be said to affect 
the allegiance of the subject. 

It cannot be said that the intention of the writer is 
of no consequence in applying the provisions of the 
Press Act. While the operative portion deals purely 
with the language employed, divorced from con- 
siderations of motive or intention, explanation 1E 
furnishes a ground of exemption, if it can be shown 
that there was no intention to excite or to attempt to 
excite hatred, contempt or disaffection, It is true 
that in the vast majority of cases the intention must 
be gathered from the language employed, but itis 
possible to show that what prima facie appears 
objectionable should not be given the meaning 
attributable to the words employed. 

As the angle of vision has changed since previous, 
pronouncements on the sections 1244 and 153, Indian. 
Penal Code, and political autonomy under certain con-, 
ditions is declared legitimate, suggestions to the effect 
that an indigenous agency would be more suitable in 
certain departments of the administration and 
should be more largely employed, should not be 
regarded as exciting hatred or disaffection. Criti- 
cism attributing indifference to the welfare of the 
people would not always amount to sedition. If the 
criticism is couched in language which imports 
corrupt or malicious motives, the writer canngt 
escape. But if it aims to draw attention to a 
weak point in the administration in the hope that 
the criticism may lead to the redress of grievances 
or the removal of a disability, the writing cannot 
be condemned. 

Any discussion about ‘Home Rule’ for India. ia 
not per se objectionable. Two essentials should be 
kept in mind in asking for changes in the machinery 
of Government. The allegiance to the throne and 
person of the Severeign should be held as inviolate, 
and there should be no suggestion that the connec- 
tion which makes India an integral part of the 
British Empire should be severed. Within these 
limits, it is permissible to ask that the details of the 
administrative machinery should be readjusted to 
meet the exigencies of the times. 

The expression _ Government established by law 
in British India’ means British rule and its repre- 
sentatives as such, the existing political system as 
distinguished from any particular set of adminis- 
trators. 5 

Clause (e) of section 4 is aimed at language 
which would render friendly co-operation between 
the different races living in India impossible. The. 
language must be such as to Jead to the breaking 
of the peace. 

Articles evidencing the general policy of a Paper 
can be received in evidence and the right ‘of adduc- 
ing such evidence can be exercised by the Crown 
and the applicant, but there must be some connec- 
tion between the subject-matter ‘of the articles 
tendered and of the articles which are objected to, 

[The Judges delivered varying opinions as to the, 
nature of the various articles and how far „they. 
offended against section 4 of the Press Act | M. 
ANNIE BESANT v. GOYERNMENG OF Mapras, (1916) 2 

*M. W. N. 88595 L. W. 1; 18 CR. L. J. 157; 39 M. 1085 
s 525 
s 
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—t a Ss, 3, 22—~-Government of India Act, 1915 (5 
and 6 Geo. V, ©. 61), ss. 106, 107—Criminal Pro- 
cedure Code (Act F of 1898), s, 485—Security, im- 
position of, after being dispensed with, legality of— 
p, Order of Magistrate, whether judicial ov administra- 
*" tive—Interference by High Court, powers of—Cer- 
... tiorarf, issue of~Nature of writ—Jurisdiction of 
High Court— Letters Patenit—Revision. 

- Per Curiam.—It is not competent to a High 
;Sourt to interfere with the order ofa Magistrate 
under section 3 of the Press Act, requiring security 
‘from the owner ofa Printing Press either in the 
‘first instance or in variance of an order dispensing 
with security, either under sections 106 and 107 of 
„the Government of India Act or under section 435 of 
“tho Code of Criminal Procedure. 
... Per Abdur Rahim, Ofig. C. J., and Seshagiri Aiyar, J. 
—The words ‘proceedings under the Act’ in section 
.22 of the Press Act do not include orders passed by 
‘the Magistrate under section 3. Under the powers 
vested in it by the special provisions of the Press 
.Act (sections 17 to 22; the High Court can call in 
question only orders of forfeiture though the general 
jurisdiction to issue writs of certiorari even in 
respect of ordérs passed under section 3 is not taken 
away by section 22. 
‘A Magistrate has no jurisdiction to demand 

ecurity from the keeper of a Printing Press under 
section 3 (1) after having dispensed with it in the 
-first instance. The words ‘may vary or alter any 
-order’, in the proviso to the sub-section, refer only to 
orders demanding security and not to orders dis- 
-pensing with security. : 

The High Court, however, has no jurisdiction to issue 

a writ of certiorari to the Magistrate or to revise his 
proceedings under the Charter or under its powers 
under the Code of Criminal Procedure, as the orders 
under section 3 (1) of the Press Act are administra- 
tive and exeoutiye and not judicial. 


The power to issue writs of certiorari to inferior 
Tribunals is not taken away from the High Conrt 
by the Press Act. 


; Per Abdur Rahim, Ofg. C. J—A High Court has 
jurisdiction to issne writs of certiorari in order 
to remove the proceedings of Courts or of persons 
entrusted with judicial functions out of the ordinary 
course of legal procedure for the purpose of 
quashing them. 

The powers of revision and control are available 
only over the proceedings of ordinary Courts: while 
2 writ of certiorari is issned not only to Courts but to 
‘Tribunals specially constifuted and entrusted with 
duties of a judicial character. 
a~ Proceedings will not be removed into the superior 
Court by a writ unless they are capable of being 
determined there. 

None of the provisions of the Press Act either 
singly or collectively have necessarily the effect of 
taking away the revisional. jurisdiction of the’ High 
Court over the proceedings of the Magistrate if he is 
acting judicially, But having regard to the scheme 

,0f the Press Act and to the functions of the Magis- 
trate under section 3 (1) and the large discretion 
“vested in him, it follows that the preceedings under 
‘section 8 (1; are not of a judicial character, but of au 
xecutive Officer entrusted with the perfdérmance of 
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administrative functions, If an Fxecutive or Adminis- 
trative Officer acts in excess of his powers, such 
acts are not liable to be reviewed by the High Court, 
whether by means of a writ of certiorari or under 
its ordinary revisional powers, The only remedy 
open to an aggrieved person in such cases would be 
by an action. a 

Per Ayling, J—The provision in gection 3, requiring 
the record of special reasons, does not apply to an 
order cancelling or varying an order. 

It is open to a Magistrate, on the right con- 
struction of the section, to alter or vary an order 
dispensing with security. 

The term ‘proviso’ as applied to the second part 
of section 3 is a misnomer. The sub-section must 
be treated as a whole and the words ‘any order’ 
cover an order dispensing with security. The sub- 
section is intended to give the Magistrate fullest 
discretion both as regards requiring security and 
determining the amount, and this discretion is to be 
exercised not once for all, but may be revised from 
time to time. 3 

The words ‘no proceedings purporting to be taken 
under this Act? in section 22 of the Press Act 
include proceedings under section 3 (1). 


The jurisdiction of a High Court to issue 
certiorari is taken away by the Press Act both in 
respect of proceedings taken with jurisdiction as 
well as in respect of proceedings purporting to be 
taken under the Act. The Press Act is self-contained 
and complete and, though it is open to any one to 
argue that it is unnecessary or impolitic, effect must 
be given to what seems to be its plain meaning, 
and, by reason of section 22 of the Act, it is not 
open to the High Court to interfere with the 
Magistrate’s order by virtne of any power which it 
possesses outside the Act, 

It is within the competence of the Logislature to 
take away from the High Court the power to issue 
awrit of certiorari, Whether the power is taken 
away absolutely or only in respect of proceedings 
with jurisdiction, must depend in each case on the 
wording of the Statute which takes the power away. 

- Dubitante. Tf it wero necessary to decide the 
question, the proceedings of the Magistrate under 
section 3 (1) may be viewed as an executive act, 
and on that ground, even if the power of certiorari 
is not taken away by section 22 of the Press Act, 
the High Court will not interfere under sections 
106 and 107 of the Government of India Act, the 
mêre so where the application is presented after lone 
delay, relief under the said sections being disore. 
tionary with the Court. 


Per Seshagiri Aiyar, J—A High Court has the 
same powers over persons resident within the local 
limits of its‘ ordinary original jurisdiction as are 
exercised by the Court of King’s Bench in England. 

The freedom of the Press is not a ‘licensed calling’ 
luk a common law right inherent inethe subject, sub- 
ject to certain limitations, and this right is not 
affected by the Press Act. 

It is not a fondition precedent to the issue of a 
writ of certiorari that the Court issning should be 
able to place itself inẹhe position of the Court 
Whose order is complained against. The writ may 
assume various forms, It is enongh „that in the 
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-exercise of its jurisdiction, it directs the lower Court 
to ye-consider its ‘order or judgment. The fact, 
therefore, that the High Court cannot place itself 
in the position of the Magistrate and itself fix the 
amount of the security is no bar to entertaining the 
application. 

The fact that the power to issue the writ is 
recognized in legislative provisions isnot an argu- 
ment for holding that the power does not exist 
aliunde. 

Unless the power to issue a writ of certiorari is 
expressly taken away, it inheres in the Court. 
There is nothing in the Press Act which can be 
said, expressly or even by implication; to take away 
this power from the High Court, All that can be 
said is that the Act does not provide for the order 
under section 3 being revised. 


Hven if the right is taken away, the High Court can 


interfere, if there has been a want of jurisdiction in 
the inferior Court, The reason of the rule is that 
the power prima facie exists in the High Court in all 
matters which are not withinthe cognizance of the 
inferior Court; and when this latter Court acts 
beyond its powers, it usurps jurisdiction which the 
High Court can control. 

Even where jurisdiction to issue the writ has been 
expressly taken away, if frand was practised, the 
writ can issuc. 

Prima facie an order passed by an officer who 
acts ordinarily judicially may be presumed to have 
been passed by him in that capacity. The officer 
need not be sitting as » Court to attach to himself 
judicial functions, nor is the fact that he may have 
to take evidence a tost of his acting judicially. But 
the naturo of the functions that a Magistrate has to 
perform under section 3 of the Press Act, which 
gives him an unfettered discretion in fixing the 
amount of the security without stating any reasons 
‘or taking eviđehçe, shows that his proceedings there- 
under are only ministerial. 

The power to dispense with the security only 
qualifies the rule which imposes the security. The 
first part of the proviso to section 3 of the Press Act 
‘is a conditional avoidance of the antecedent clause to 
demand the security. It should be regarded as 
defeasance clause to the first part of the section. The 
‘second proviso naturally would govern the power to 
vary given in the second portion of the section. 
It is not reasonable to hold that an order which 
necessitated the record of reasons in its inception 
could be capriciously set at naught the next moment. 
A Magistrate has, therefore,no power to demand 
security after having dispensed with it at the time 
of the declaration. 


TA proviso may at times serve to introduce an 
exception. Jtisoften in the nature of a condition 
precedent to the enforcement of the operative clause. 
It is doubtful whether it can ever add to the clause 
itself. The preponderance of authority is in favger 
‘of the view that a proviso annexed to a sectign 
should not be read as enlarging the scope of that 
section. Ni ANNIE Besant v. EMPEROR, (1916) 2 M. 


WN. aT °° 607 
-e — Ss. 4, 17, 19,20 o, 525 
ee, 88 e 525, 607 


“INDIAN CASES, a 


[1917 


PRINCIPAL AND AGENT—Accounts, agent, whether ° 


can demand. e 
Obiter dictum.—An agent cannot bring a” suit Tor 


‘accounts against his principal, but only for the 


balance due upon an account, The agent alone is 
liable to render accounts, the principal is not. N 
GOPIKISAN v, Papamrad, 12 N. L. R. 174 510 


Accounts settled, re-opening of-. Acknowlédg- 
ment of liability—Release of agent from liability 
to account—Entries unstamped, admissibility of— 
Evidence —Settlement by compromise 9&4 





Accounts, suit on—Consignment for sale on 
commission—Advances to consignor— Settlement, 
periodical, of accounts—Action brought after 
stoppage of dealings—‘Open, mutual and current 
account’—Agency, termination of 875 





Agent, authority of, scope of-—Presumption— 
Waiver. : 
Where an agent has authority to receive money on 

behalf of his principal, it may be presumed that he 

has authority to do every lawful thing which is 
necessary in connection with that act, e g., accepting 


money in payment of a particular instalment or ` 


waiving the default made in paying an overdue instal- 
ment, O MANOHAR Lat v. SAKINA Broan, 8 O. L. J. 


623 . 442 





—Power-of-attorney in general terms—Agency 
whether terminates on collection of debts—Insolvency 
of agent—Release, execution of, im discharge of 
amounts owing to principal on eve of insolvency—- 
Release found void—Presidency Towns Insolvency 
Act (TIT of 1909), s. 56—Claim by principal for 
amounts withheld by agent—Limitation Act (IX of 
1908), Sch. I, Arts. 97, 89. 
-Where a power-of-attorney executed in favour of 

a person empowers him to manage all the affairs of 

the principal generally, the agenoy does not termi- 

nate on the collection of debts and ontstandings due 


to the principal. 


S. and R, two Muhammadan ladies, executed a 
general power-of-attorney in favour of E. on 14th 
November 1905, constituting him as their agent and 
anthorising him to manage all their affairs and 
properties to the best advantage. F. collected money 
under the power of 12th October 1907. On 24th 
October 1910 he executed a release in favour of his 
principals of his rights in certain properties in 
satisfaction of the moneys collected and appropriated 
by him, avowing his inability to pay. On 27th 
October 1910 he was adjudicated insolvent. The 
release having been declared void under section 56 
of Act IIT of 1909, S. and R. put in their claims before 
the Official Assignee, which the Insolvency Judge 
disallowed as barred, more than three years having 
elapsed from the date of collection by #., when, His 
Lordship held, the agency terminated: . 


Held, (1) that as the power-of-attorney was 
general in its terms, the agency did not terminate on 
the collection of debts by E., but on the oxocution 
of the release deed; h Toy 

(2: that the claim was governed by Article 97 of 


the Limitation Act and was within three years from” 


the date when the release was" declared to ‘have no 
effect in law, when the consideration for it should be 
taken to lawe failed. 


. 


e r 
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* PRINCIPAL axb AGEN T—coneld.- - : 


< . A y 

wi A statement by an agent that he finds ib incon- 
venient or is unable to pay the debt due to his 
principal is not a ‘refusal to pay’ within the meaning 
of Article 89 of the Limitation Act. M Roxura Br 
v. OFFICIAL Assignee, Mapras, (1916) 2 M. W. N. 
254; 4 L. W. 364 505 


PRINCIPAL axb SURETY—Limitation against 
surety where claim against principal debtor is 
barred, 4 
Quære.—Whether the liability of the surety is 

kept alive by reason of a charge upon his property 

for the satisfaction of the debt of the principal debtor 
where the latter’s liability has been extinguished by 
limitation. PAT Jowava PRASAD v. Pratar UDAI 

Narn Sanr Deo, 1 P. L. J.497 ~- 184 


PROBATE anp ADMINISTRATION ACT (V oF 
1881), 5. 83—Probute proceedings — Compromise, 
effect of—- Form of decree— Will, necessity of proof of 
—Right of objector to withdraw from compromise. 
The main issue in a Probate caseis whether or 

not the Will has“been proved, and the only efféct of 

a conipromise in such a case is to reduce s con- 

tentious proceeding into one which is not conten- 

tidus ‘and a Court is not absolved from the task of 
either granting Probate or refusing it. 


elf a compromise has been made in a Probate case 
and the objector withdraws from the contest, a 
Court will grant Probate in ‘common form: but the 
Court cannot dismiss the case altogether and embody 
the terms of the compromise as if the decree was one 
capable of execution by him. - 


Where during a Probate proceeding an objector 
has...agreed to a compromise itis open to him to 
subsequently resile from it’ and insist upon the trial 
of the issue whether the Will was duly executed. PAT 
Musammat JANAKBATI THAKURAIN ~v. GAJANAND 
Tuaxur, 20 O. W. N. 986; 1P. L.J. 377; 1 P. L.W. 
41 ` 12 
PROCEDURE— Agreement to abide by oath of opposite 

party~-Resiling from agreement subsequently, effect 


of. ; 
Where the defendant first offered to abide by the 
` plaintiff’s oath and then resiled From it: 
Held, that the plaintiff was not entitled to a decree 
merely on that ground. O Ram Dayar v, Ram 
Newas, 19 O. C. 161 75 


Practice—Protracted examination of wit- 
nesses and frequent lengthy adjournments in 
criminal trial, effect of—Adjournments, frequent, 
practice of granting, condemnation of—OCourt, 
inherent power of, to prevent abuse of its 
- process 38 


PROFITS, suit for share of—Village permanently settled 
—Revenue, enhancement of, for purpose of deter- 
mining amount of cesses—Division of profits, method 





-of. : 

A taluka was permanently settled by way of reward 
for thé talukday’s loyal services. Subsequently, a 
person was declared by the Privy Council to be 
entitled to a share of fhe profits of a village situated 
in the taluka. At the time of the recent Settles 
ment the reyenne of the village was enhageed, not 
s 
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for the purpose of subjecting the tulukdar to any 
additional liability as to payment of revenue, but for 
the purpose of determining the amount of cesses: 
Held, that in estimating the profits of the village 
the talukdar was not entitled to treat the new 
assessment of revenue as a real and substantial thing 
and to deduct the newly assessed amonnt of revenue 
from the gross income of the village before coming 
to any division of profits with the said person. O 
SUBHADRA Kvar v. SHAMBHU PRABAD, 3 0, L. J. 684° 


500 
PROVINCIAL INSOLVENCY AOT (III or 1907), 
8. 6 993 


= 8. 16-—Adjudication—Suit for declaration by 
decree-holder, maintainability of. 

After a judgment-debtor has become an insolvent, 
the decree-holder has no longer the right to 
attach his property nor to sue for a declaration 
in respect of it without the leave of the adjudicating 
Cours, L B Raman Cuerty v. Ma HMU 03 
- S. 16-—-Appeal—Application for adjudication 

dismissed — Parties, proper — Practice — Insolvency 

Court, power of, to refuse application for adjudication 

— Adjudication, order for. 

In an appeal by adebtor against an order of an 
Insolvency Court dismissing his application for 
adjudication, notice of the appeal should be given to 
a substantial number of creditors to enable thom 
to represent their interests as respondents. 

An Insolvency Court has inherent power to refuse 
an application for adjudication by a debtor when it 
is satisfied that it will resnit in no bencfit to any. 
body and isan abuse of the process of the Court. 

Where there are considerable debts and also certain 
assets which can be administered and a dividend paid 
to all the creditors, it is contrary tothe policy of 
the Provincial Insolvency Act to refuse adjudication. 

The fact that a debtor, who is otherwise within the 
provisions of the Insolvency Act which renders an 
adjudication against him possible, is‘also a dishonest 
man, is not a reason for refusing an order of 
adjadication; but where fraudulent conduct is dis- 
closed, such ag that the debtor was carrying on a 
dishonest business to obtain some material benefit’ 
for himself through the machinery of the Insol- 
vency Court, the Court must take it into serious 
account when the time arrives for him to apply 
for his discharge. A CRIRUNJI LAL v. AJODHIA PRA- 
SAD 391 

— Ss. 16, 46, 6—Creditor’s decree against in- 
salvent, ewecution of—Jurisdiction. 

A creditor who has obtained a decree and who 
has proved his debt in the insolvency proceedings, 
is at liberty to execute his decree against the pro- 
perty which he alleges to be the property of the insol- 
vent upon his undertaking to hand over to the 
Receiver all thoneys realised in execution for the 
benefit of the general body of creditors. 

An insolvency Court has jurisdiction, and would 
extecise a wise discretion, in permitéing an execut- 
ing creditor at his own risk and at his own costs 
to enforce his decree against the property alleged 
to be the prop&rty of the insolvent that has been 
concealed by some benamidar or other person on behalf 
of the insolvent. C Kapas CHANDRA SARKAR vy, 
KANTIRAM Das Banta ° ‘ of 
4 
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. Bs. 16; 41, 42-—Insolvent’s property abandoned 
by Receiver, transfer of, validity of— Vendee, rights of. 

Where a Receiver of‘the estate of an insolvent 
abandons a particular item of property as worthless 
and the insolvent after'getting- his discharge trans, 
fers the same, the transfer is not bad and the vendee 
is entitled to enforce his rights under the transfer, 
“A” SHRONANDAN v.. Kasni, 15 A L. J. 79 878 


ps 
ia S, 22—‘dAggrieved person,’ meaning of —Order 
qa directing Receiver to execute release deed on behalf of 
| “tnsolvent-— Jurisdiction, , | , . 
‘SCA ‘person aggrieved’, within the meaning of section 
22 of the Provincial Insoivency Act, means a person 
against whom a decision has been pronounced, 
which wrongfully deprives him of’ something or 
wrongfully refuses him something or wrongfully 
affects his title to something, The decision should 
be. such as to affect, the right claimed, not 
Ynetely to impede the person concerned in his 
assertion of it, Sl 

'. A having been declared an. insolvent, his property 
vested in the Official Receiver. On 24th May 
1908, he executed a promissory note and an agreement 
in‘favour of B, his father, providing that in case the 
former was not discharged within a” year, he would 
gonvey certain property to B> On 6th-October 1913, 
B applied to the Court to give leave to:the. Receiver 
to execute a release deed, The Court.passed the order 
as'prayed for, In-an appeal by 0, the 10th-creditor, 
who held a mortgage over this property bub with 
jictice of agreement to convey in favour of.'B.made 
bya Dene Be 

t- Held, (1).that the order was passed without juris- 
diction, being unauthorized by section 22 or any other 
provision of the Provincial Insolvency Act, as the ap- 
plication to execute a release deed was made to the 
Gourt, and not to.the Receiver. in whom the insol- 
vent’s estate vested and who alone was competent to 


give him the conveyance he required; 


-.1(2) that B was not- an “aggrieved person”? 
avithin the meaning of section 22 of the Act, as 
‘theomission or failure of the Receiver to execute the 
release deed was inno way a binding adjudication 
ox his right and did not affect his remedy by suit; 





--,(8). that the order was not justified even under the 
Court’s general powers of superintendence over the 
Receiver, as the Receiver was neither asked to explain 
nor to adduce evidence. M > MUJULURI BIVARAMAYYA 
v. SINGUMAHANTI Buusanca Rao, 20 M. L. T. 486; 
(3917) M. W. N.75; 5 L. W. 255. 773 


— Ss. 22, 46—Appeal—Claim against insolvent's 
© estate— Creditors, rights and duties: of— Party, who 
j “cam be> ‘Person aggrieved’; meaning ,of—Estate, re: 
7 présentation of—Receiver, right of—Receiver not ap: 
:ı pointed~ Prócedure, proper. - | 

“One creditor out of the general body of creditgrs 
has no locus standi in an application in the Trftol: 
yency Coart made, against the estate of the insli 
‘ent “represented by the Receiver, by a person 
oe @laiming adveraely ‘to the insoivent’s estate and has 





no right -of, appedl against a decision in such an’ 


“ pplication. © * 


$ 
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. Unless the Receiver has refused to endhe and 


so-given & decision by which each ofthe general 
body of creditors has been aggrieved, a creditor can- 
not apply;to the Insolvency Court for the attachment 


’ of any property as being .the property of the insol- 


yent. The proper course is to apply to the Receiver 
to set him in motion and ifthe Receiver declines -to 
move, the creditor can apply tothe Court under 
section-22 of the Provincial Insolvency Act against 
the act or decision of the Receiver. s 


- The Receiver ought to be made a party to any 
proceedings under gection 22 of the Provincial, Įnsol- 
venoy Act, and all questions which arise between the 
insolvent and a person who is either a creditor or a 
stranger to the insolvency must be decided between 
such person and the Receiver as representing the 
estate, >` ‘ “3 


” Creditors have a right to prove for their own 
claims, a rightto supply the Receiver with information 
relating to claims which the insolvent’s estate may 
have against other persons, and a rightto bring 
the Receiver’s conduct .and decisions before the 
Court if he declines to act or neglects his duties; 
but they have, no legal interest in the insolvent’s 
estate and no title to represent it. The proper course, 
if a creditor is desirous of starting the Receiver and 
securing a decision in his favour, is ta attend the 
Court to watch thé.proceedings or to obtain the per- 
mission of the Court to intervene ag an amicus curiz. 


[No one of the creditors can intervene except 
through the Receiver. If he is not a proper party to 
an application, he clearly has no right of appeal 
except in -ihe event of an order for costs being made 
against him which ought not to have been made. 
He is not a ‘person aggrieved’ within the meaning 
óf section 46 of the Act. i 


The words ‘a person aggrieved’ do not mean a 
man Who is disappointed of a benefit which he might 
Have received if some other order had been made. 
He must be 8 man who has suffered a legal 
grievance, a man against whom a decision has been 
pronounced which has‘ wrongfully deprived him of 
something, or wrongfully refused him something 
or wrongfully affected his title to something, 


. Where no Receiver has been appointed and’ the 
Judge is acting as Receiver under the- provisions of 
the Act, the. better course in such a case, when a 
dispute arises, is for the Judge to make an order 
appointing a particular creditor to represent the 
interests of the general body of creditors. A JMABBA 
Lau v, SHIB CHABAN, 15 A. L. J. 1 ‘ 76 


S. 26, proceedings wnder—Transfer by insol- 
_ vent, questions for determination in —Burden ef proof 
—Dower debtg transfer in discharge of, whether made 
` “before and in consideration of marsiage” — Transfer 
of Property Aét (IV of 1882), s. 53. ` 
, A transfer of his property by an insolvent to his 
wife, in lieu of dower settled upon her at the 
marriage, long after the marriage, is nota transfer’ 
made “before and in’ consideration of marriage’ 
within the meaning of section*86 of the. Provincial’ 


solvency Act. - ; P 


$ F 3 ck 






















e 


inary debt and a trans- 
of dower payable to her 
onsideration. But when such 
s fraudulent and the Court holds 
section 36 of the Provincial Insol- 
ollowing matters are relevant, (1) the 
© debi, (2) the delay in its discharge, (3) 
of the debt,. (4) the, genuineness of the 
d good faith on the part of the parties, (5) 
of the property transferred. 
mus of proving the good faith of the trans- 
s upon him. 
tion 36 of the Provincial Insolvency Act is 
er in its scope than section 53 of the Transfer of 
operty Act, The intent to defeat or delay creditors 
ich is required to be proved under section 53 of 
the latter Act is not necessary in proceedings under 
section 36 of the former Act. Under section 86 all 
‘that is required is that the transfer must be made 
~ within two years of the adjudication of the insolvency 
‘of thé'debtor. A MUHAMMAD HABIBULLAH v, MUSH- 
TAG HUSAIN, 14 A. L. J. 1188 684 


| me in S, 37—Companies Act (VI of 1882), s. 213—~ 
‘Fraudulent preference,’ meaning of Plea of fraudu- 
lent preference, whether can be put forward by debtor 
to avoid liability. ne 
+: TWorder to succeed on a plea of ‘frandulent-pre- 
Serence’ it must be shown that the substantial or 
‘dominant object in making a payment was to give 
-preference ‘to a particular creditor in order to 
‘prevent the rateable distribution of the property. of 
the debtor among all his creditors. _. $ 
It cannot be inferred whore a creditor has been 
pressing for his debt and payment is made to avoid 
the pressure. _~ í 
Fraudulent preference cannot. be pledded by .a 
“debtor in defence to a suit filed against him in ordér 
to avoid his own obligation-and not for the beneft-df 
the creditors generally. Itcan be pleaded, if at all, 
_ only in the Insolvency Court. S MOHANDAS THAKUR- 
pas v., Tikampas HOTCHAND, 10 S. L, R. 123 250 


Ss. 41, 42 878 


| mmeo S, 42— Assels, absence of, whether ground for 
annulling or refusing adjudication, 
Absence of available assets is ho ground either for 
‘refusing an order for adjudication of an insolvent or 
for annulling an adjudication once made, P SHEAR 
v. GANGA Ram, 171 P. W. R. 1916 214 


cope Ss, 43, 46-—Insolvent vevatiously refusing to 
: Yproduce books of account, whether can be punished 
‘before order of discharge. : 
A Court isnot bound to defer punishment in res- 
pect of acts and omissions mentioned in section 43 
of the Provincial Insolvency Act, until the insolvent 
applieg for his order of discharge. O Ram BEHARY 
LAL v. Jacan Nara, 19 O. O. 89; 18 Gr. L. J. 270 638 


' pene taman S, 43°(2) 996 
‘— — S. 46 638, 993 
l Ss. 46, 22—Appeal—Claim against insolvent’s 
* estate—Creditors, rights and duties of—Party, 


, Whocan be —Person aggrieved’, meaning of —Estate, 
representation of—Receiver, rigkt of—Receiver 








, Bet appointed — Procedure, proper ; 76 
e eo. . 
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-— Ss. 46 (2), 43 (2)—"Person aygrieved,” meane 
ing of —Appeal—Offence, nature of. 

A creditor brought to the notice of the Court 
allegations against an insolvent said to constitute an 
offence under section 43, sub-section (2), of the 
Provincial Insolvency Act. The Court decided 
that there was no case. On the creditor’s appeal: -- 
. Held, that the creditor was not an “aggrieved 
person” within the meaning of the wordsas used 
in section 46 (2) of the Act and was not, therefore, 
entitled to appeal. 


The offences dealt with under section 43, 
sub-section (2), of the Provincial Insolvency Act are 
in the nature of disciplinary offences, that is to say, 
offences committed by the insolvent during the 
insolvency in the nature of breaches of duty to 
the Court and not offences against the general 
criminal law. A Lapu Ram v. MAHABIR PRASAD, 15 
A, L. J. 31 996 


S. 47, scope of—Civil Procedure Code (Act V 
of 1908), O. XXI, 1. 71, applicability of—Insolvent’s 
estate, sale of, by Receiver—Purchaser failing to 

- deposit one-fourth of purchase-money, liability of— 
Proceeding, meaning of. 

Section 47 of the Provincial Insolvency Act des 
not operate so as to confer upon a District Judge all 
the powers and to impose upon kim all the duties in 
connection with the sale of an insolvent’s property by 
a Recaiver, which are provided by Order XXI of the 
Code of Civil Procedure in connection with the 


y + 


execution of decrees of Civil Courts. 


Where, therefore, the highest bidder at the auction 
of an insolvent’s property sold by the Receiver fails to 
deposit the one-fourth of the purchase-money and 
the property. jis thereafter sold at a loss, the Receiver 
cannot realize the loss from the bidder under Order 
XXI, rule 71, of the Civil Procedure Code, 1908. 

Per Walsh, J.—The word “proceeding” as used in 
the Provincial Insolvency Act means a proceeding in 
Court. 3 : 

A sale by a Receiver is an act of the Receiver and 
not a proceeding. There is no proceeding under the 
Provincial Insolvency Act to enable an Insolvency 
Court to call upon a stranger to the bankruptcy: to 
show cause why he should not pay a sum which may 
or may not be due from him. A CHEDA LAL 2. 
LAcHMAN PARSHAD, 15 A. L. J. 253 830 


PROVINCIAL SMALL CAUSE COURTS ACT (Ix 
ev 1887), S: 15, Som. II, on. (8)—Civil Procedure 
Code (Act V of 1908), s. 102—Rent, suit for, whether 
cognizable by Small Cause Court—Appeal, second, 

TA suit to recover arrears of rent of a holding is 

not cognizable by a Court of Small Causes and .a 

second appeal in such a suit would not, therefore, 

be barred under section 102, Civil Procedure Code. 

PAT SADANAND TEWARI v. Dep Nara Manuni 980 


z; S. 25 - 129, 906 


4 e 
w B. 25-—Specific Relief Act (I of 1877), s. 12+ 
Swit for specific performance and damages for breach 
of contract, cBgnizance of, by Small Cause Court— 
Proper course—Plaint, amendment 8f—Pleadings. 
Where a plaintiff asks for two alternative reliefs 
in the Small Cause Uourt, one of them not being 
e 
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PROVINCIAL SMALL CAUSE COURTS ACT— 
concld, 


cognizable by that Court, but on the face of it a relief 
which cannot be given in law, the proper course is 
to direct that the plaint be amended by striking out 





the clause demanding that relief. PAT BHARAT 
Mauro v. NISARALI, 20 C. W. N. 1020 665 
Scu. II, ArT, 31 671 


Sou. Il, ART. 35 (j) — Jurisdiction—Swit by 
successful objector as regards property attached and 
then released but not restored—Costs. 

Where a successful objector to the attachment of 
crops placed in charge of a person sues for damages 
on the ground that the crops have not been restored 
to him, the suit does not lie on the small causes, but 
on the regular sido. 

Where, on a regular Court returning the plaint 
for presentation to the Small Cause Court, the 
plaint is so presented, but the latter Court dismisses 
the suit on the ground that it is not cognizable by it, 
it ought not to order the plaintif to pay costs. O 
RAMPHAL v. MUTHRA, 3 O. L. J. 578; 19 0. C. 286 169 


PUNJAB ALIENATION or LAND ACT (XIII or 
1900), Ss. 8 (2), 5 -763 


mom mamn S, 6-—Morigage to pay of old debi owing te 
non-agriculturists, whether contravenes provisions of 

Act — Consideration. 

It is not the object of the Alienation of Land Act 
to prevent a ron-agriculturiss from recovering 
money due to him from an agriculturist by. any 
legal means in his power and if sucha person can 
induce an agriculturist to pay off a debt due to him 
and to take a mortgage of land from his debtor as 
security for himself, there is nothing in this Act 
to prohibit such a course. It is immaterial whether 
the mortgagee pays incash or gives his bond, nor 
has he anything to do with the correctness of the 
account or real amount. due beyond what the debtor 
himself admits and asks the mortgagee to pay for 
him. P Harak v. Farren Kuan, 119 P. L. R. 1916; 
14 P. W. R. 1916 193 


5. 21 (2)—Civil Courts, power of, to enquire 
into action taken by Deputy Commissioner —Jurisdic- 
tion. 

Section 21 (2) of the Alienation of Land Act debars 

a Civil Court from taking cognizance of the manner 

in which a Deputy Commissioner exercises his powers 

‘under the Act, P Ganca RAM v. BAJA Ran, 124 P. 

R. 1916 76 


PUNJAB COURTS ACT (IIE or 1914), S, 44—Revi- 
` sion—Material irregularity—Failure to determine 
provision of law applicable. 

Failure to determine whether an application is 
‘governed by the provisions of the Limitation Act of 
-1877 or by those of the Act of 1908, amounts to d 
material irregularity and is 2 good ground for 
‘revision. P MANOHAR Lat v. BADIGA Bream, 101 
iP. R. 1916 292 


-PUNJAB PRE. EMPTION AOT (Lor 1913), S. 5 wa) 
—Pre-emption— Building, whether shop or residential 
—Test. 

In order to Âetermine whether a certain building 
is, for the purposes of preemption, a shop ora 





mem — 
` 


INDIAN OAc 


residential building, 3 


~Pre-emption Act.’ 
*P. R. 1916 


h 




















PUNJAB PROS 


chief or most importe 
building in question is devovd 

Where it was found that ti 
storey of a building was used 
been so used for over fifty years, 
storey was a balakhana: 

Held, that the building was one an‘ 
and was a shop, the upper storey be 
auxiliary or appended to the lower. P JA 
v. JANKI Das | 

Ss. 9, 24—P aceite = Sats sanctie 

Deputy Commissioner wee: Alienation oy 

Act XIII of 1900), as. 3 (2), 5 

Section 9 of the Punjab Pre-emption Act, J 
repeals by implication so much of seotion 5 of i 
Punjab Alienation of Land Act, 1900; as conflicts wit! 
itself and, therefore, no right of pre- emption exists in 
respect of any sale sanctioned by the Deputy Com- 
missioner under section 3 (2) of the datter Act. © | 

If asale is opposed to the provisions of the Aliena- 
ition of Land Act, a suit for. pre-emption in respect 
‘of the sale must ‘be dismissed under section 24 df the 
P GANGA Ram. v. “BATA Raw, 4 

763 
S. 24—Sale opposed to provisions of Aliena- 
tion of Land Act—Procedure, 

If w sale is opposed to the provisions of the Aliena- 
tion of Land Act, a suit for pre-emption in respest 
of the sale must be dismissed under section 24 of the 
Pre-emption Act. P GANGA KAN 1, “BAJA Ram, 124 
P. R. 1916 763 


PUNJAB TENANCY ACT (XVI or 1887), -8.5 (1) 
(c)—SGetilement “along with. the fownder” and “by 
the founder,” distinction between—Presumption, 
Settlement along with the founder in section ‘6 (1) 

‘(e) of the Punjab ‘Tenanoy Act means settlement con- 

temporaneously, or in association with the original 

_founder during the initial stages, of foundation . and 

“development of the village. 

Settlement by the founder might take place after 
„those stages had passed. There is a fair presumption, 
“though iti is rebuttable by adequate proof, that where 
-a cultivator is shown to have commenced to reside 
in and to cultivate shamilat land in a village during 





-the lifetime of a funder thereof, such founder being 


at the time lambardar or otherwise directly con- 
-cerned with the management of the shamilai, the 
cultivator in question was settled in the village “by 
the founder thereof as a cultivator therein,” and 
so far fulfils the requirements of section 6 (1) (e). 
P Lakurv. AMAR SINGH, 8 P. R.1916 Rev. 1006 
— S. 77 (3), as amended by Punjab Act III of 

1912, scope of—Revenue Court, question eaclusively 
triable by—Procedur e—Civil Courts, duty of. A 

Where, in a case cognizable by a Civil Caurt, the 
question was whether defendants were oocppaney 
tenants of the lŝnd in dispute: : 

Held, that the matter was one which could,. Nyder 
section 77 (3) of the Tenancy Act, be heard and 





determined only by & Revenue Court, and that the 


‘Civil Court trying the suit should have returned the 
. plaint for presentation to the Collector in accordance, 
. with the provisions of Act I vee 1912. P MIHAN 
SINGH v. BHAGWAN Kaon, 111 P. R. 1916 390 
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PUNJAB TENANCY AMENDMENT ACT (IIL or 
1942),—Revenue Courts, case triable exclusively D 
39 





—Procedure 
REGISTRATION — Consideration, receipt of—Pre- 
sumption—Burden of proof 874 
Memorandum of mortgage, when to be 
registered 117 


REGISTRATION ACT (XVI or 1908), 8.17 822 


S. 17—Interest in land, option to repurchase, 
whether is— Lease, agreement to—Registration. 





e 


An option to purchase is not an interestin land, 


and a document creating an option to purchase does 
not require registration under section 17 of the 
Registration Act. LB Ma Saws U v. Maune Po 
Lu, 9 Bor. L, T. 177 91 


— $17 (1) (b), (c)—Agreement to sell and 
acknowledgment of earnest money, whether require 
registration—-Evidence Act (I of 1872), s. 91—Oral 
evidence to prove payment of earnest-money, admissi- 

` bility of. 

An agreement to sell land which begins with the 
words: “I have absolutely sold the land” and after 
acknowledging receipt of Rs. 600, earnest-money, 
proceeds: “I will take the remaining money at the 
time of the completion of the sale-deed. I shall get 
the sale-deed completed after going to the spot,” is 
only a promise to sell by means of a regular deed 

eplus an acknowledgment of receipt of earnest-money 
and does not reqnire registration under section 17 
~- (1) (b; of the Registration Act. 

The receipt of the earnest-money, however, does 
require registration under section 17 (1) (c) of the 
‘Registration Act, but this does not affect the present 
case inasmuch as the portion of the document 
containing the receiptis separable from the agreement 
part and oral evidence of payment of the earnest 
money is admissible under section 91 of the Evidence 
Act. P SHARAF ALI KHAN vV. JAGANDAR SINGH, 98 
P. R. 1916 ‘ 132 


5. 17, Excer. cL. VI—Consent decrece creat- 
ing mortgage —Registration 764 








omamme SS, 32, 33—Presentation of documents for 
registration by agent of executant or claimant—Agent, 
authority of—~Registration, cegtyficate of—Preswmp- 
tion, 

The certificate of registration raises a strong 
presumption that a document was duly registered, 
but whon on the face of the endorsement it is 
apparent that a different man presented it for regis- 
tration from the person who signed the endorsement, 
the presumption that it was duly presented is very 

‘much weakened. 
Although a person who can present a document 
“for regjatration is present and acquiesces in the pre- 
sentation yet if he is ‘not the person who presents 
the d&cument for registration, ands ib is presented 
by a person who has no authority to present it, the 
registration is invalid, 

When a document is presented by an agent, it is 
for the principal to prove that such agent lield a 

` power-of-attorney duly authenticated by the Regis- 

e trar within whose district the principal resides, or 
that the power-of-ati®rney was otherwise recognizab, 

_ under section 33 of the Registration’ Act. LB A. 
M., V. Cuerry Firm v, Scpaya, 9 Bur, L, 197 26 
°, 5, 33 26 
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REGISTRATION ACT—coneld. 


S. 35 (3)—‘Assign’, whether dunee of gift is 
—Ezecution, adniission of, by donee after donus 
death—Reg istration. ae 
A donce under a gift deed is gr ‘assign’ of f the 

executant within the meaning of section 35 (3) of the 

Registration Act. 5 , 
Section 35 of the Act authorises tho registration 

of a deed of gift, after the death of its executant, 

if the doneo appears before the Registering Officer 

and admits the execution. C AxksHOY CHANDRA V. 

MANMATHA Natu, 20 0. W. N. 1845 362 


S. 47—Documents, registration of, at diferent 
times— Priority of title. 

As soon ag a kabala is registered, it operates from 
the date of its execution aud, therefore, the title 
created by it will have priority over that created 
by a later kabala executed in favour of another person 
in respect of the ‘same property, notwithstanding 





“its prior registration and the delivery of possession 


to that person, C RAJANI Narg Das i, OFAJUDDI 

MULLAH 817 

Ss. 49, 17, applicability of s. 49, to swits for 
refund of carnest-money. : 

Section 49 of the Registration Act does not apply 
to asuitfor the refund of earnest-moncy, There- 
fore, a document which requires registration under 
section 17 of the Act, but which is unregistered, 
would be admissible in evidence in sah e suit to 

rove payment of the earnest-money. P ONHUTTAN 
Pan v. MoL Can, 18 P. R. 1917 822 

S. 49—Evidence—Unregistered sate-deed, ad- 
missibility of. A ; 

An unregistered sale-deed cannot bo used in evi- 
dence of a contract which in itself affects property. 
PAT MADHUR Sau v. THAG San, lP. L. J. 455 994 


RELIGIOUS ENDOWMENTS AOT (XX or 1863), S. 
14, scope of—Public trusts-~Suit for removal of 
trustee of temple-Sanction, whether neces- 
sary 688 

RENT, fixation of, proof as to—Land held without 
payment of rent—Occupation rent, whether can be 
charged—Landlord, position of—Oudh Rent Act 
(XXII of 1886). 

Where entries of a very old date in the revenue 
papers assert that certain plots of land are held 
by ordinary tenants and, in some instances, that a 
certain rate of rent is payable by the tenants, such 
eviries, in the absence of anything to show how 
they came to be made, are not evidence as to the 
fixing of rent either by a competent authority or by 
action of parties, nor do they raise a presumption to 
that effect. 


Where ‘it igfound that certain persons were peor- 
mitted to hold land without payment of rent and 
without thero being any agreement to pay rent or a 
figation of its amount, the landlord és not entitled to 
glaim from them a fair occupation rent. QO Sarasuit 
SING v. BAMPUR MATERA Estate, 8 O. L. J. 468 27 








s 
Mafi allowed to jeth raiyat, whether amounts 
to rent 670 


e © K . 
RES JUDICATA. See Civil Procepcre Cope. 
sECIION 11, œ n 


payment ofrent— Occupation rent, whether can be 


charged— lL andlord, position of —Oudh Rent Act 
(XXII of 1886) 27 


REVISION--Small Cause 
suit- Appeal - Jurisdiction 

ROYAL PROCLAMATION (12tH DECEMBER nn 
whether retrospective 258 

SAMBALPUR CIVIL COURTS ACT (IV B. O. oF 


à 1906)—Deputy Commissioner and District Judge, 
positions of 115 


SIND COURTS CRIMINAL CIRCULARS, CHAP. V, 
R. 22— Procedure—Practice—Protracted examination 
of witnesses and frequent lengthy adjournments in 
criminal trial, effect of — Adjournments, frequent, 
practice of gr anting, condemnation of—-Court, inherent 
power of, to prevent abuse of its process, 

Protracted examinations of witnesses and frequent 
lengthy adjournments merely forthe convenience of 
Counsel, causing inordinate delay of a criminal trial 
may practically amount to a denial of justice, and 
ought not to be permitted. Protracted examinations 
of witnesses should be stopped by a strict regard to 
the provisions of the Evidence Act and the rules of 
procedure and, where necessary, by the exercise of 
the inherent powers vested in every Magistrate to 


prevent the abuse of the process, i.e., the proceedings 
of his Court. 


suit heard as regular 


Granting of frequent and lengthy adjournments in 
disregard of rule 22, Chapter V, of the Sind Courts 
Criminal Circulars condemned, S JEHANGIR PEROZ- 
Suan ti GANGARAM NAUMAL, 10 S. L R. 148; 18 oE 


SMALL CAUSE COURT, jurisdiction of—Suit for 
damages for use and occupation of land 909 


Suit by executor for possession of moveable 

property belonging to the deceased—Jurisdiction 

75 

SPECIFIC RELIEF ACT (I or 1877), S. 9— Posses- 

sion, physical, whether necessary, for maintainability 
of suit— Landlord, possession of, nature of. 

When a tenant .quits land the landlord’s possession 
revives and he retains it till he passes ib on to the 
next tenant, and if during the interval he is dis- 
possessed by a third person he van eject the latter 
by means of a suit undor section 9 of the Specific 





Relief Ac. LB San Hna Baw v, Hra Paw, 9 Bur, 
L. T. 172 j 20 
8, 12 665 








S. 18 (2)—Contract Act (IX of 1872), x 56, 
paru, (2)—Agreement to reconvey land purchased in 
Court auction after setting aside sale—Omission to 
apply for cancellation of sale—Specifce performance 
— Contract, performance of, whether rendered im- 
possible—Imperfect title subsequently perfected— 
Damages, whether adequate relief. 

Defendant, a Court ‘auction-purchaser, agreed? fo 
convey the land he purchased to plaintiff, who 
was the judgment-debtor, after applying to Court 
for cancellatiow of the sale, on the plaintif de- 
positing Rs. 100 within a specified date, which 
the defendant wus to o@die under Order XXT, 
rule 89, Civil Procedure Code. Plaintiff duly deposit. 
ed the amownt, but defendant did not get the sale 


. . 
eo, ° 
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REVENUE PAPERS, entries in, consirnction of— SPECIFIC RELIEF ACT—contd. a 
Rent, fixation of, proof as to~ Land held without d 


set aside. In a suit for specific peksan: of 
the contract: 

Held, (1) that the contract did not become im- 
possible of performance by reason of defendant's 


conduct in not applying for cancellation of the 
sale; : A ` 


(2) that the transaction being, in substance, an 
agreement to resell the property to which the 
defendant had only an imperfect title pending 
confirmation of the Court sale, the defendant was 
compellable to make good the contract out of the 
interest that he subsequently obtained; 


(3) that money compensation was not an ade- 
quate relief. MI NATARAJA PADAYACHI V. NAGAMUTHU 
PADAYACHI 761 





S. 22——Vendor and purchaser-—Contract to 
sell, specific performance of—Delay— Discretion of 
Cowrt—Purchaser, duty of—Contract Act (IX of 
1872), s. 55 
Defendant agreed to execute a sale-deod of- some 

lands tothe plaintiff by 80th April 1908. On Ist 

May 1908 plaintiff intimated to defendant that the 

sale price was readyand asked defendant to go to 9 

specified place, execute the sale-deed and receive the 

money. On May 7th, 1st defendant wrote to plaintiff 
that he had been waiting for him and would waite 
till 10th May 1908 to conclude the sale, The plaintiff 

did nothing after receipt of this notice and the ` 

defendant on 13th May 1908 intimated to the plaintiff 

that the contract was rescinded. On 29th April 1911 

plaintiff instituted the present suit for specific por: 

formance: 


Held, that, having regard to the lapse of time that 
had occurred, specific performance should be refused. 

Even where time is not of the essence of the con- 
tract, it isfor the purchaser to show that he was 
ready and-willing to perform the contract within a 
reasonable time after the agreed date, MI MARUDA- 
NAYAGAM PILLAI v. MUNUSAMY PILLAI 776 


oa S, 27— Sale by unregistered deed—Subsequent 
sale to another by registered deed-—Swit to register 
deed and for declargtion that subsequent sale is void, 
nature of — Specific performance. 

Plaintiff obtained an unregistered sale- deed of the 
property in dispute from the first defendant, who 
subsequently sold the same property to the second 
defendant under a registered sale-deed. Plaintiff 
thereupon instituted a suit against both defendants 
asking (1) that defendant No. 1 should be ordered `- 
either to register the unregistered sale-deed or to 
execute and register a second sale-deed, and (2) for 
declaration that the transaction between the đe- 
fendant No, 2 and defendant No. 1 was null and 
void, and for pagsession of the property: . 

Held, thatthe suit was one for specific perform. 
ance under section 27 of the Specific Relief Act. 
PAT MADHUR SAH v. THAG San, 1 P. L. J. 455 994 

sn Ss. 39, 40, 42— Declaration, suit for, that an` 
endorsement on a document is a forgery, nature of== 

Endorsement, whether document. e 

An endorsement on adocument is by itself a docu- 
inent and is sinfilar to the several parts of a docu- 
ment indigated in section 40 of the Specific Relief 
Act. 


4 


. 
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; A swit for a declaration that an endorsement on a- 
mortgage-deed is a forgery is really a ‘suit for 
cancellation of an instrament and is of the nature 
indicated in section 39 of the Specific Relief Act. 





Section 42 is not applicable fo such a case. A RAM 
CHANDAR v. GANGA Saran, 14 A. L. J. 980 89 
— 5. 40 ` 89 

8. 42 89, 977 








S. 42— Declaration, suit for—Form of decree 
—Decrea awarding declaration but dismissing 
substantial claim, futility of 161 


ww ~— S, 42-— Declaration, suit for- Plaint, allega- 
~ tions in. 

Before admitting a plaint fora mere declaratory 
decree a Court should take particular care to see 
that the plaint contains the allegation that the plaint- 
iff is in possession of the property. L B Martxa Ba 
THAUNG v, Ma Suin Min 15 


5. 42—Declaratory suit— Consequential relief 
claimable— Suit, whether competent—Mortgage, re- 
deemable—Suit for declaration that certain conditions 
avere not enforceable, maintainability of. 

JA declaratory anit is not maintainable when the 
plaintiff is entitled to claim consequential retief. 

Where, therefore, a mortgagor, instead of claiming 

possession of the mortgaged property by redemp- 


e tion, sues for a declaration that certain conditions 


of the mortgage are not enforceable, his snit must 
be dismissed. P Baiou SHAH v. MALAWA Ran, 115 
P, L. R. 1916 374 


8. 42— Declaratory suit—Oonsegquential relief 
—Mahant, suit for removal of, and declaration of 
plaintifs right to nominate successor, maintainability 





of. 

A suit lies for removal ofa mahant and for a 
declaration that plaintiff has the right to nominate 
anew mahant, without asking any further relief. In 
such a suit the prayer for removal of the defendant 
from the office does not imply his physical disposses- 
sion, all that is songht being a decree which wonid 
enable the successor on appointment to enforce hi 
own right to take possession of the property. 
Titok HAND v, RAM CHAN Dadi 
R. 1916 


spo 
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STAMP ACT (II oF 1899), Ss. 5, 6 984 

Scn. |, Arts. 1,55, Ss. 5, 6—Doeument, con- 
struction of—Principal and agent—Accounts seitled, 
re-opening of —Acknowledgment of liability—Release 
of agent from liability to account—Entries unstamped, 
admissibility of—Evidence—Settlement by compro- 
mise. 

Accounts between a principal and agent were 
settled and the agent signed an entry to the follow- 
ing effect: “Due to me Rs. . . .” Ib was followed by a 
statement by the principal to the following effect: 
(page 70). “The balance of the liability is made up of 
moneys adyanced by my agent from time to time on 
my behalf. The above does not include interest due on 
them” On the next page (page 71) ib continued: “I 
have examined the several items of account entered 
herein in detail and I find them to be correct. I hereby 
releaso my agent from all claims to account against 
him by me... in respect of the said receipts and 
disbursements. | hereby acknowledge the correct- 
ness of every one of the items of expenditure”: 

Held, per Curiam,thatthe entries constituted some- 
thing more than a mere endorsement vouching 
simply for the correctness of the evtries, that they 
contained an acknowledgment of a debt within t 
meaning of Article 1 of Schedule I of the Stamp Act. 
and should have been stamped with a one-anna 























from the ages ~, 
tion 6 of the} AY 


acknowledg 
agent for’ $ 
the pre 
sible i< \S 
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STAMP AOT-—concld, 


where the duties chargeable are different. M RAMA- 
SWAMI ÅIYAR V. GNANAMANI Nacurar, 31 M. L, J. 851; 
(1917) M. W. N. 121; 5 L. W. 279 984 


—— ~ Scn. I, ART. 5, cu, (c) —Hire-purchase contract 
—Agreement to hire with option to purchase, stamp 
duty on. 

An agreement to hire machinery with an option 
on the” part of the hirer to purchaso is an agres- 
mont within the meaning of Article 5, clause (0), of 
Schedule 1 to the Stamp Act and is, therefore, liable 
toa stamp duty of cight annas only. © Lrinotyrs 
AND MACHINARY Co. AND WINDSOR PRESS, In re, 24 
0. L. J. 93; 20 O. W. N. 1252; 44 0. 72 175 


ween SCH, I, ART. 55 084 


SUIT carried on by money supplied by third per- 
son, whether liable to dismissal 163 


Obligation to set aside forged document. 
There is no obligation on a party, who challenges 
as a forgery a document purporting to confer rights 
to set it asido by a suit. He is entitled to treat it as 
waste pdper and it cannot be regarded as binding 
on any one even before it is set aside. M VENKAMMA 
v, NARASIMHAN, (1916! 2 M. W. N. 325; 4 L. W. wee 
~~ — Unnecessary prayer for barred claim, joinder 
of, with otherggbstantial reliefs not barred, effect of. 
m unnecessary prayer in a claim 
ith other substantial reliefs not 
he dismissal of the suit. The 
jahe claim adjudicated 
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TRANSFER or PROPERTY ACT~contd. 


` 4 
mesne profits. An objection was raised that the 
transfer of the right to recover mesne profits. was 
invalid under section 6 (e) of the Transfer of Pro- 
perty Act: 

Heid, that the transfer was valid, the right of 
the original decree-holderg being not a mere, right 
to sue but a right to have the amount of 
mesne profits ascertained under the decree which 
had declared that they were entitled to mesne 
profits. 

Held, further, that under the present Code of Civil 
Procedare proceedings taken to ascertain mesne 
profits are proceedings in the suit and not proceed- 
ings in exccution, so that the assignees oughi to 
have applied tothe Court for permission to con- 
tinue the suit under Order XXII, rale 10, of the Civil 
Procedure Code; but their omission to do so, under 
the circumstances of the case, could not be held 
fatal to their right to continue the suit. PAT HARI 
Prasan Misser v. Kopo Marya, 1 P. L. J. 427 998 
—-— 8. 8—Right, reservation of, inference of— 

Construction of document-—Ambiguity. 

Where property is transforred on execution of a 
document, unless there is an ambiguity in the docu- 
ment, an intention to reserve a certain right cannot 
be necessarily implied under section 8 of the Trans- 
fer of Property Act except from the terms of 
the document itself. If the document, however, is 
ambiguous, a Court can consider the object of the 
grantor and other circumstances attending its exocu- 
tion and the acts of the parties since the date cf its 
execution. C SURESH HANDRA ROY v. SURENDRA 
CHANDRA ROY 870 





S. 44, if applicable to cases under Hindu 

Law, 

Section 44 of the Transfer of Property Aot does 
not override the Hindu Law in a case governed by 
that law. Wi Kota BALABHADRA PATRAO v. KHETRA 
Doss, 4 L. W. 99,31 M. L. J. 275; (1917) M. W. se 
149 16 
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deed, uniiegtstered: Property of 
BO. Vendee, position of— 
r can be relied 





in an upptas un eins gaus A 
had no jurisdiction to try the soit inasmuch a 
was beyond the pecuniary jurisdiction of that Co 
the appellant has to show, under section 11 of 63 
Snits Valuation Act, not merely that there has been 
an incorrect valuation but that the trial of the suit 
has been prejudicially affected thereby. 


Per Walsh, J.—In such a case an appellant ought 
to take the ground in the memorandum of appeal 
and to state how he has been prejudicially affected. 
A NASRAT HUSAIN V. ADIA SARAN 851 


TRANSFER or PROPERTY ACT (IV or 1882)-# 
Homestead lands, tenancy of, whether- transferable 
before passing of Act. i 
Tenancies from year to year of homestead lands 

wore not transferable except by custom previous to 

the passing of the Transfer of Propeyty Act. C 





RAMADA SUNDARI MANDAL V. SYAMA KANTA 939 

—— G G 661 

— — 8.6 (e)-«Mesne profits, decree directing asee 
certainment of, whether can be transferre I. . 


Plaintiffs Nos. 1 and 2 obtained a decree (a) €or 
possession of certain immoveable propérty, and (b) 
directing an enqifiry as te mesno profits. They scld 
their right to recover mesne grofits under the decree 
to plaintiffs Nos. 8 and 4, -Sflbsequently all the 
four plaintiffs applied to the Court to ascestain the 


valwe of less than Rs. 
Possession, title by delivery of, wheuns 
pon; 
If in the case of a sale of tangible immoveable 
property of a value of legs than Its, 100, the transac- 
tion is evidenced bya document which is unregister- 


ed, the vendee may fall back upon his title by 
delivery of possession. ©. HArrpay BINARI v. RAM 
RANI Kunwar, 8 O. L. J. 460 20 


— a S. 55—Sale—Part-payment of purchase-money 


—Transfer of possession Subsequent purchase by 

registered deed, right of. 

Defendant contacted to purchase oertain property 
from Ñ, paid half of the purchase-moneyeand was put 
in possession of the property and the other half of the 
purchase-money was agreed to be paid after tho sale- 
deed was passed. N subsequently sold the property 
by a registered deed to plaintiff, who purchased it 
with notice of the contract with defendant. Ona 
su by plaintiff for possession: * 

Held, that plaintiff could not profit by his convey. 
ance and tat his suit was not maintainable, 

. a 










% 


‘LC PERFORMANCE oF CONTRACT FOR SALE, 
suit for— Plaintiff, what to show — Tender. 
Ina suit for the specific performance of a con- 
tract the plaintiff has to show, first, that he has per- 
formed or has been ready and willing to perform the 
ternis of the contract on his part to be then perform- 
ed ‘and secondly, that he is ready and willing to do 
all matters and things on his part thereafter to be 
- done. A default on his part in either of these 
respects furnishes a ground upon which the action 
mayebe resisted. ` 

A plaintiff who as pnrehasor brings a suit for the 
specific perfofmance of a contract for sale, is not 
entitled to the assistance of. the Court if he defaulted 
to tender the balance of the consideration on on before 
the date fixed for the completion of the contract, 
even though it is proved that such tender, if made, 
would never bave heen accepted by the defendant- 
vendor. C Manik Cuanpra V. Aproy DHARAN Gofs, 
240. L. J. 90 š ` 257 


„ascertainment of the exact balance. 












dispensed with. 
he statemonts dc uot amount to a settlement by 
promise. 

A settlement by compromise is a casein which 
the parties agree not to ascertain the exact balance 
but agree to take a gross sum as the balance, and 
not where parties having accounts between them 
meet and agree to settle those accounts by the 


- 


A settled account may be opened where substantial 
egror is shown in the account or where fiduciary 
relations exist and a less considerable number of errors 
are shown or where fiduciary relation exists and one 
or more fraudulent omissions or insertions in the 
account are shown. “= 


Per Phillips, J—The recital as to release relates 
only to the items in respect of which an acknowledg- 
ment is given and the two matters are not ‘distinct’ 


ematters within the meaning of sectjon 5 of the Stamp 
act, and the document is an acknowledgment and, 


being unstam ped, is inadmissible in evidence. 


In order 10 bring a document within the terms of 
section 6 it must be read as a whole, and if as a whole 
it comes within two gefnitions in the Schedule, then 
it must be stamped with the stamp of highest value 

e t 


$ . 


abensaryg TAG ha 
necessary or might have 
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TRANSFER or PROPERTY ACT—contd. 


. 

Held, also, that plaintiff could only stand in the 
shoes of N and receive the balance of the purchase- 
money due, on payment of which he would have to 
convey the property to the defendant. 

Quere,—Whether a defendant who contracts to 
purchase a certain property and pays a portion 
of the purchase-money has no defence against a suit 
by his vendor for possession. B GANGARAM GAN- 
PATI V. LAKMAN Ganopa, 18 Bow. L. R. 455; 40 B. Pot 
8. 55 (4) (b)—Vendor and purchaser — Dires- 

tion tò puy consideration to third party — Vendor's 

charge, whether lost—‘Contract to the contrary’, in- 

Serence of. 

A. vendor of immoveable property does not lose 
his statutory charge for unpaid consideration by a 
direction to pay it to a third person. The charge 
is for the purchase-money and it is immaterial that 
itig not directly payable to the purchaser. Such 
a direction is not a‘contract to the contrary’ within 
the meaning of section 65 (4) of the Transfer of 
Property Act. 

Per Seshagiri Aiyar, J.—If the direction ig com- 





: municated to the proposed payee a completed con- 


tract may arise between the purchaser and the third 
party which may preclude the vendor from claiming 
the money before payment. Where it is not shown 
thatthé third person looked to the vendee for pay- 
ment and where the vendor has to pay the third 
party himself the lien attaches to the property to 
the extent of that payment. 


. There are three classes of charges known to 
English Law (a) equitable charge founded on 
contract, (b) equitable lien enforced by Courts of 
Equity and (c) the common law lien which enables 
the vendor to keep back possession until he is paid. 
The Legislature in India, in order to avoid these 
confusions, has enacted a simple rule uf law in section 
55 of the Transfer of Property Act and it would be 
introducing an element of uncertainty if the interpreta- 
tion of this unambiguous section is made to depend 
upon the English decisions. W SivAsuBRAMANIA 
AIYAR v. SuBRAMANIA Alvar, 31 M. L. J. 530; (1916) 
2 M, W. N. 306; 20 M. L. T. 375; 4 L. W. 415; 39 M. 
997 s 429 
ee §, 58 ; 277 


— 5, 58 (c)—Sale, conditional—Option to re- 
purchase—M ortgage 91 








— S, 59 692 

wom ane D, 59, PARA. 3—Morigage by deposit of title- 

deeds—Registration—Memorandum, when to be re- 
gistered, 


Where a memorandum creates a mortgage it comes 
under the operation of the Registration Act, but 
where there is a depesit of title-deeds imlependently 
of it, the depositecreates the mortgage, and the 
memorandum need not be registered. C E, I. E 











Morpsgcal v. MORTHU MULL, 25 0, L. J. 160 117 
S. 60 756 

hd 8. 74 p h 343, 664 

8. 75 s 343 

memga S, 16 © 295 
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TRANSFER or PROPERTY ACT—contd. 





S. 76 (h), applicability of — Possession of 
mortgagee not as such, effect of. 

Section 76 (h) of the Transfer of Property Act does 
notapply where it does not appear that the mort- 
gagee is in possession of the mortgaged property qua 
mortgagee, although he pays no rent for its use. O 
MUHAMMAD HUSAIN v. MUHAMMAD ASGHAR, 30. L. J. 
462; 19 0, 0, 328 23 





Ss. 53, 84—Deposit of mortgage amount in 
Court—Withdrawal, while litigation pending as to 
rightful heirs of deceased mortgagee, effect of—Inter- 
est, cessation of, on deposit after suit—Civil Procedure 
Code (Act V of 1903), O. XXIV, r. 3—Deposit and 
tender, distinction between. 

A deposit made in Court under section 83 of the 
Transfer of Property Act, to be effective, must re- 
main in Court until the mortgagee or his successor- 
in-interest has been enabled or is ina position to 
draw it. 


Where the mortgagee is dead, and the mortgagor, 
not being sure of the person entitled to the mort. 
gage money, deposits ic in Court but withdraws it 
before the rightful heirs are ascertained, he cannot 
be said to have done all that he could do to enable 
them to receive the money, and is, therefore, not 
entitled to cessation of interest. 


Where the amount is paid after the institution of a 
suit by the mortgagee, the amount deposited shonld 
be deducted from the principal and interest ali, 
only for the balance. ` 


Per Seshagiri Aiyar, J.—There is no analogy o 
tween tender and deposit. When a debtor teniu 
money, he must do it only to the person femal 
entitled thereto. He takes the risk of deciding for 
himself whether the offer he is making is to the 
proper person. In the case of a tender the person 
to whom it is made can have no claim for interest 
and no grievance if itis refused. A deposit, on the 
other hand, is ordinarily made when the debtor is 
in doubt as to who is the rightful claimant, and 
leaves it to the Court’ to hand the money over to 
the true owner, Consequently the money must be 
in deposit to be drawn out as soon as the legal rights 
of the parties are determined. The term ‘deposit’ 
implies that the money is in the hands of the Court 
until it is paid to the creditor. 


Per Bhillips, J.—Obiter.—When notice of the deposit 
is sent to the mortgagee through Court, and he 
refuses to accept it, it amounts toa tender through 
Court and interest ceases to run just as in the case 
when a mortgagee refuses a tender ont of Court. 
There is no provision in the Transfer of Property . 
Act, whereby interest is again to run if the doposit 
is withdrawn after the mortgagee has refused to 
receive it. The cessation of interest is the penalty 
impo8ed upon the mortgagee for refugal to accept 
the money when offered, and this penalty is not 
remitted*because þe changes his mind when it ig 
too late. M THeEvARAYA REDDY v, VEYEATACHALA 
ganora, 31 M. L. J. 548; (1916) 2M. W. N. 321; 

OM. L, T, 403; 4 L. W, 4436 A44 


—— 8.9% . . 4 764 
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S. 107, scope of—Tenancy-at-will—Writing 
and registration, whether necessary—Agreement to pay 
specified annual rent, whether tenancy from year to 
year. 


The first paragraph of section 107 of the Transfer 
of Property Act is restricted in its terms only to the 
three specified classes of leases enumerated therein, 
viz, (1) a tenancy from year to year, (2) a lease for 
any term exceeding one yer and (3), a lease reserv- 
inganannualrent. In these three cases registration 
is necessary. 

An agreoment to pay a specified rent every year 
is not conclusive proof that the tenancy is from year 
to year, 

JA tenaucy-at-will can be created verbally and 


leases which do not come within the first paragraph 
| of section 107 can be proved by oral evidence. C 





3 SARAT HUNDRA DUTTA v. JADAB OHUNDRA GOSWAMI, 
21 C. W. N. 206; 44 C. 214 956 
‘ S. 111 (g) 935 


\ TRANSFER or RIGHT to receive offerings made 
i to temple, validity of—Public policy—-¥Estoppel, 
` whether can validate invalid transfer 960 


TRUST—Voluntary management of property—Construc- 
tive trustee—Liability of manager to account. 

A volunteer acting in the management of another's 
property, without remuneration, becomes clothed with 
the character, position and capacity of a trustee and 
ig deemed in law a constractive trustee, and, as such, 
pdoubtedly liable and bound to account for the 
agement of the property committed to him. 
untary service is the foundation underlying all 
steeship and the Jaw precludes a trastee from 
king a profit or acquiring a benefit from his office 
as trustee. The fact of the payment of a salary 
affords no test in determining the liability to 









7 account, PAT DILTOR KOER v, HARKHOO agi ae 
TRUSTS ACT (II oF 1882), Ss. 42, 43 692 


S. 88, 101. (f), construction of. 

. Illustration (f) to section 88 of the Indian Trusts 
Act goes further than the operative portion of the 
section itself, and, if it is to be regarded as laying 
down that in every case where after the death ofa 
partner the money is left outstanding in that partner- 
ship the legal representativo of the deceased partner 
is. entitled to a share of the profits, it is not sound 
law. M Srppick v. Manowrep Husarn, (19167 2 M. 
W. N. 841, 4 L, W. 521 728 


= S. 90 
U.P. COURT or WARDS ACT (IV or 1912), 
~~~" {8)—" Proprietor,” meaning of e 
——-~- Ss. 55, 3 (8)—“Proprictor,” interpretation of 
— Ward, disability of, extent of—Joint Hindu family, 
property managed by Court of Wards— Member of 
joint family, which to be considered'as ward, 6 
‘The disability of a ward, as mgntioned ii? section 
55 of the U., P. Court of Wards Act, is not limited 
to. such of his property as is managed on his behalf 
e by the Court of Wards, at pstends to every possible&® 
. cause of action cognizable by a Civil Court. 
ae ay e 
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U, P. COURT ov WARDS ACT--concld, . .. e 


6 

The word “proprietor”, as used in the 1ftter portion 
of section 3 (3) of the U. P. Court of Wards 
Act, means the proprietor who has actually 
made an application under section 10 of the Act. 7 

Therefore, amemberof a joint Hindu family governed 
by the Mitakshara Law, who has neither bpen declared 
2 disqualified proprietor nor has joined in the applica- 
tion made by the other members of the family under 
section 10 of the U. P, Court of Wards Act, 
is not a “ward” under the Act, so that the disability 
arising out of the provisions of section 55 of the Act 
does not affect him, and he can institute a pre- 
emption suit in his personal capacity, in spite of the 
fact that his interests in the joint family property are 
managed by the Court of Wards. ; 

A member of a joint Hindu family holding a share 
in the joint family property is a co-sharer of the sub-- 
division in which the property is situate within the’ 
meaning of section 9 of the Oudh Laws Act, even. 
though his name does not appear in the khewat. O 
Latta SINGH v, CHHATTAR SINGH, 80. L, J 552; 19 
0. ©. 306 188- 


U. P. LAND REVENUE AOT (III or 1901}, S. 36 
. 100r 
VATAN PROPERTY—Gordon Settlement—Holder of 
such property, liability of—Widow of last holder— 
Maintenance, 4 
If a property is held under a sanad under “the 
Gordon Settlement, each successive male holder of 
such property substantially holds an estate of in- 
heritance in tail male unburdened by.any duties 
of service and such holder is liable for maintenance 
of the widow of the last holder. 
CHANNAPPAGAVDA v. GANGAVA KUMANGAYDA, 18 Box, 
L. R. 450 291 


VENDOR anp PURCHASER — Direction to pay 
consideration to third party—Vendors charge, 
whether lost 429 


WAKF. See MUHAMMADAN Law. 


- , validity of, when provisions not carried out by 
wakif’s heirs. 

The validity of a wakfis notin any way affected 
by the fact that, since the death of the wakif his 
heirs have not carried ont the provisions of the 
wakfnama but have treated the property dedicated 
as their own © Asna BIBI, JAIGUNNISSA BIBI, 21 
C. W. N. 222 887 


WILL, construction of .404 
, construction of—Devise of whole estate to one 

person coupled with devise of particular village to 
` another—Repugnancy—Alienation, powers of, reserva- 

tion of, by testator, effect of on devise. 

A testatrix described herself as the 
und possessor” (maulik-o-qabiz) of her decegsed hus- 
band’s entire estate and in possession of all pro- 
prietary powers under his Will, afid bequeathed the 
entire estate to one F C subject to certain con- 
digions, one of which was that she would continue to 
be in possession of the entire estate, having full 
powers of alienation, and another was a devise of a 
particular village to one G who would be its “sole 
owner andepossessor” (malik-o-gabiz) after the 
testtarix’s death: 








Loy 


B BASANGAVDA ` 


~ @ 
‘Sole owner 


y z 
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WILL—couid. 


Held, (1) that the words malik-o-qabiz signified a 
full ownership in property; 


(2) that the devise in favour of G was an absolute 
devise of the village; 


« (8) that the reservation of powers of alienation by 

` the testatrix in her own favour was a mere surplusage, 
and neither abated from nor fortified the com- 
pleteness of her ownership and possession, and 


__ (4) that inasmuch as the entire estate devised to 
F C was subject to conditions, an absolute gift of 
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WIiLL—concld. 


— Gift—Deeds executed simulianeously—Statement 
in Will as to revocability of gift, effect of 69 


WORDS AND PHRASES— 
MOGHULLI, meaning of. 


The term ‘moghuli’ appearing in a rent receipt 
isa word of doubtful meaning vnd at best imports 
no more than that the rent assessed represented a 
proportion of the Government revenue. PAT 
Nawacaru Coat Co., LTD., v, BEHARI Lar, 20 O.fW. N. 


the village in question to G was an exception but not 1135, 1 P. L. J, 275 450 
repugnant to the devise in favour of FO. PC FATEH : 
Cianp v, Rur CHAND, 38 A, 446; 18 Bon, L., R. 900; 
20 M. L, T. 481; 21 0. W. N. 102; 4L. W. 597;- (ae) 
2 M. W. N, 567 
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